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from  Lake  Traverse  reservation 

Missouri.    Resolution  of  the  legislature  of,  relative  to  pension  and  bounty 

laws 

Missouri.    Resolutions  of  the  legislature  of,  relative  to  public  buildings  in  . 
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Missouri.     Resolutions  of  the  legislature  of,  fon  survey  of  Osage  River. . 
Missouri.     Resolutions  of  the  legislature  of,  relative  to  pay  of  officers  of 


State  militia. 
Missouri.     Resolutious  of    the   legislature  of,   relative  to  peusious  aiMl 

bounty  for  State  militia 

Money-order  offiees.    Joint  resolution  of  the  legi.slature  of  Iowa  relative 

to  additional 

Montana.     Memorial  of  the  legislature  of,  for  an  appropriation  of  if  40,666. 
Montgomery,  General.   Letter  from  the  Secretary  of  State  relative  to  the 

sword  of 

Mooree,  Benjamin.    Letter  of  J.  C.  Benedict  relative  to  claim  of 

Munday,  John  W.     Memorial  relative  to  postage  on  newspapers 


N. 

Navigation  Company,  Mediterranean  and  Oriental  Steam,  of  New  York. 

Memorial  of  the  Louisville  connnercial  convention  in  favor  of  aid  to. . 

Navy.     Letter  from  the  Secretary  of  the,  relative  to  expenses  of  the 

Navy.   Letter  from  ilie  Secretary  of  the,  transmitting  petition  of  warrant 

ottieers  of  the 

Navy.     Letter  from  the  Secretajy  of  the,  transmitting  conmiunication 

from  Admiral  Farrigut  relative  to  rank  in  the 

Navy.  Letter  from  the  Secretary  of  the,  relative  to  reorganization  of  the 
Navy.  Letter  from  the  Secretary  of  the,  relative  to  navy  pension  laws . 
Navy.     Letter  from  the  Secretary  of  the,  relative  to  enlistment  of  more 

men  i  n  the 

Nebraska.  Resolution  of  the  legislature  of,  relative  to  a  postal  telegraph 
Nebraska.  Resolution  of  the  legislature  of,  ratifying  the  fifteenth  consti- 
tutional amendment 

New  Me.xico.    Memorial  of  the  legislature  of,  for  authority  to  raise  cavalry 

for  defense  against  the  Lidians '. 

New  York.     Report  of  the  Chamber  of  Commerce  of  the  city  of,  relative 

to  meteorological  observations .' 

New  York.     Memorial  of  the  legislature  of  the  State  of,  relative  to  Port 

Jefferson  Harbor 

Now  York.   Resolutions  of  the  Louisville  Commercial  Convention  in  favor 

of  aid  to  the  Mediterranean  and  Oriental  Steam  Navigation  Company  of 

O. 

Offices,  new  appropriations,  &c.    Statement  showing,  made  during  the 

second  session  of  the  forty-first  Congress 

Officers,  public.     List  of  reports  to  be  made  by,  to  the  second  session 

forty-lirst  Congress 

Ohio.     Letter  from  the  governor  of  the  State  of,  transmitting  the  action 

of  tlie  legislature  of,  in  adopting  the  fifteenth  constitutional  ameiulment 
Ohio.     Menu)rial  of  the  Cincinnati  Chamber  of  Commerce  relative  to  the 

Louisville  and  Portland  Canal 

Ohio.     Resolution  of  the  legislature  of,  relative  to  soldiers  pf  the  war  of 

1812 


Vol. 


P. 

Pennsylvania  troops.     Medals  to 

Pension  and  bounty  laws.    Resolution  of  the  legislature  of  Missouri  for 

extension  of,  to  the  militia  of  that  State 

Pension  law.     Resolution  of  thelegislatureof  West  Virginia,  requesting 

amendments  of  the 

Postage  on  newspapers.     Memorial  of  John  W.  Munday,  relative  to 

Postal  facilities  for  Alabama.     Memorial  of  the  legislature  of  Alabama 

asking  increased,  for  that  State 

Postal  rate.    Memorial  of  legislature,  for  a  reduction  of  foreign 

Post   route.     Memorial  of  the  legislature  of  Wisconsin  for  a,  in  said 

State 
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Post  ronte.     Memorial  of  Minnesota  legislature  for  a,  from  Blue  Earth 
City  to  Jackson 


INDEX. 


Title. 


Post  routb.  MBJiiorial  of  MiDiiesota  legislature  for  a,  of  same  import.. 
Post  route.    Memorial  of  Mimiesota  legislature  for  a,  from  Le  Roy  to 

High  Forest 

Post  route.     Memorial  of  Miuuesota  legislature  for  a,  from  Sand  Creek 

to  Oral 

Post  route.    Memorial  of  Minnesota  legislature  for  a,  froni  Lake  City 

to  Eyota 

Post  route.     Meim)vial  of  Minnesota  legislature  for  a,  from  Albert  Lea 

to  Blue  Earth  City , .' 

Postal  telegraph  service.     Resolution  of  the  legislature  of  Massachusetts 

relati  ve  to _ 

Postal  telegraph  service.     Resolution   of  the    legislature  of  Nebraska 

relati  ve  to " 

President  of  the  United  States.    Message  from  the,  relative  to  the  case 

of  Passefl  Assistant  Surgeon  Cliarles  L.  Greene,  of  the  navy 

Public  buildings.     Eesolntion  of  the  legislature  of  Kansas  relative  to 

tlie  OT'ection  of,  at  Leavenworth 

Public  buildings.     Resolution  of  the  legislature  of  Missouri  relative  to, 

at  the  capital  of  said  State 

R. 

Railroads.  Joint  resolution  of  legislature  of  lovi-a  relative  ti->  the  initial 
p<iiut  of  the  Union  Pacific 

Railroads.  Jleraorial  of  legislature  of  Minnesota  for  a  grant  of  lands 
in  aid  of 

liailroad.  Letter  from  governor  i>f  Wisconsin  relative  to  a  regrant  of 
land  in  aid  of  the  St.  Croix  and  Bayfield 

Read,  J(ihu  Meredith,  jr.  Letter  from,  to  Mr.  Lynch,  "with  report  on 
commerce  and  navigation , 

Reid  vs.  Julian.    Papers  in  contested  case  of 

Re.ports.  List  of,  to  be  made  by  public  officers  to  second  session  forty- 
first  Congress 

Eeservation.  Memorial  of  the  legislature  of  Minnesota  relative  to 
Lake  Traverse 

Reservation.  Letter  from  the  register  and  receiver  relative  to  Fort 
Kearny 

Resignation  of  members  of  Congress.    Relative  to  the  right  of 

Reymdds,  General.  Letter  from,  relative  to  the  adoption  of  the  consti- 
tution of  the  State  of  Texas 

Rhode  Island.  Resolutions  of  the  legislature  of,  relative  to  a  harbor  of 
refuge  at  Block  Island 

Rhode  Island.  Letter  from  the  secretary  of  the  State  of,  relative  to  the 
statue  of  General  Nathaniel  Greene . . ." 

Rhode  Lsland.     Letter  from  the  governor  of,  of  same  import 

Eidgway,  Harriet  A.  Memorial  of,  relative  to  the  "Ridgway  revolv- 
ing battery  " 

Rivers.  Letter  from  the  governor  of  Wisconsin  relative  to  the  im- 
provement of  the  Wiacynsin 

River.  Resolution  of  the  legislature  of  Missouri  for  improvement  of 
the  Osage 1 

Rivers.  Letter  from  the  govei-nor  of  Wisconsin  relative  to  the  im- 
provement of  Wisconsin  and  Fox 

Rivers.  Resolution  of  the  legislature  of  Minnesota  for  improvement  of 
the  Upper  Mississippi,  Fox,  and  Wisconsin 

Rivers.  Resolution  proposed  to  be  submitted  by  Mr.  Conger  relative  to 
improvejneut  of,  and  harbors 

Robinson,  George  F.  Resolutions  of  the  legislature  of  Maine  relative 
to  compensation  to,  for  protecting  the  life  of  William  H.  Seward 

Rule  (jf  the  House  of  Reju'esentatives.    Additional,  proposed 

S. 

Slieafe  c.i.  Tillman.    Papers  in  contested  case  of 

Ships.  Letter  from  Secretary  of  the  Navy  asking  authority  to  enlist 
additional  sailors  for  relief  of 
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Title. 


Sliii)-canal.  Joint,  resolution  of  the  legislatui'e  of  Michigan  for  the 
transfer  to  the  United  States  of  the  St.  Mary's  Falls 

Ship-canal.     Statement  of  the  condition  of  the  St.  Mary's  Falls , 

Soldiers'  cemetery  at  Gettysburg.  Letter  from  the  governor  of  Connec- 
ticut, transmitting  act  of  the  legislature  relative  to 

Soldiers  of  the  war  of  1812.  Resolution  of  the  legislature  of  Ohio  relative 
to 

Soldiers  of  the  war  of  1812.    Memorial  and  resolutions  of  the 

Soldiers.  Annual  report  of  the  President  of  the  National  Asylum  for  Dis- 
abled Vohmteer 

Solicitor  of  claims  and  additional  clerks  for  the  State  Department.  Let- 
ter from  Secretary  of  State  relative  to 

Schreiber,  Charles.    Papers  accompanying  claim  of 

Seward,  William  H.  Resolutions  of  the  legislature  of  Maine  relative  to 
compensation  to  George  F.  Robinson  for  protecting  the  life  of 

Shields  vs.  Van  Horn.     Papers  in  contested  case  of 

State,  Department  of.  Letter  from  the  Secretary  of  State  relative  to  a 
solicitor  and  additional  clerks  for 

State,  Secretary  of.     Letter  from  the,  relative  to  changes  in  consulates- . 

State,  Secretary  of.  Letter  from  the,  relative  to  solicitor  and  additional 
clerks  in  the  Department  of  State 

Steam  service  between  California  and  Australia.  Resolution  of  San  Fran- 
cisco Chamber  of  Commerce  relative  to 

Sugar  and  molasses.  Resolution  of  the  legislature  of  Louisiana  relative 
to  duty  on 

Sun,  eclipse  of  the.  Letter  from  Superintendent  of  the  Coast  Survey 
relative  to  observations  of  the  next  total 

Sword  of  General  Montgomery.  Letter  from  the  Secretary  of  State  rela- 
tive to  the 

Switzler  vs.  Dyer.    Papers  in  contested  case  of 

T. 

Tariff.     Resolution  of  legislature  of  Louisiana  relative  to,  on  sugar,  &c. 

Tariff.     Letter  to  Committee  of  Ways  and  Means  relative  to,  on  lumber. . 

Tariff.     Resolution  of  legislature  of  Massachusetts  relative  to,  on  coal. . 

Tai'itt'.     Committee  of  citizens  of  Maryland  relative  to,  on  coal 

Tariff.     Memorial  of  citizens  of  Maryland  relative  to,  on  coal 

Tax  ou'incomes.    Resolution  relative  to  abolition  of,  &c , 

Tajdor  vs.  Read.    Testimony  in  contested  case  of , 

Telegraph  Company.     Memorial  of  the  Florida 

Telegraph,  postal.    Resolution  of  legislature  of  Nebraska  relative  to  .  . 

Telcgraj)]!,  postal.  Resolution  of  legislature  of  Massachusetts  relative 
to - 

Telegraph  between  America  and  Asia.  Memorial  of  Cyrus  W.  Field  rela- 
tive to 

Tennessee.  Testimony  in  the  case  of  John  W.  Leftwioh  vs.  W.  T.  Smith, 
eighth  congressional  district  of 

Territory.    Relative  to  acquisiticm  of  foreign 

Territory.    Relative  to  acquisition  of  foreign 

Territorial  government  for  Indian  tribes.    Resolution  relative  to 

Test-oath  in  Virginia.    Papers  relative  to 

Texas.  Letter  from  General  Reynolds  transmitting  copy  of  constitution 
of  State  of 

Texas.    Memorial  of  citizens  relative  to  Indian  depredations  in 

Treaty  stipulations  with  Mexico.    Relative  to  violations  of,  by  Mexico.. 

Troops.     Medal  to,  from  Pennsylvania 

Troops.  Memorial  of  Missouri  legislature  relative  to  payment  of  oflicers 
for  organizing  colored ^ 

Tucker  vs.  Booker.    Testimony  in  contested  case  of 

U. 


University,  Freedmen's,  of  Kansas. 
Kansas  for  land  in  aid  of 


Resolutions  of  the  legislature  of 
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Title. 


V. 

Vance,  A.  A.    Papers  relative  to  claim  of,  for  relief 

Van  Wyek  vs.  Greene.  Argument  in  contested  case  of,  (no  number  be- 
tween 10  and  11)  

Vessels,  losses  of,  on  tlie  lakes.  Memorial  of  Professor  J.  A.  Lapham,  rela- 
tive to 

Virginia.    Papers  relative  to  test  oath  in  the  State  of 

Virginia.  Resolution  of  the  legislature  of,  for  removal  of  disabilities  from 
all  citizens  of  the  State  of 

Voters.    Memorial  of  the,  in  the  Territory  of  Colorado 

W. 

Wagon  road  in  Montana.  Memorial  of  the  legislature  of  the  Territory  of 
Montana,  praying  for  a 

Wallace  TO.  Simpson.   Evidence  in  contested  case  of.     (Parts  1  and  2.)- .. 

War  of  1812.      Memorial  and  resolutions  of  soldiers  of  the 

War  of  1812.    Resolution  of  legislature  of  Ohio  relative  to  soldiers  of  the. 

Washington  City  market  buildings.    Specifications  for 

Washington  aqueduct.     Evidence  on  examination  of  expense  of 

Washington.  Memorial  of  citizens  of,  relative  to  holding  an  international 
exhibition  in  the  city  of 

Water  communication  between  the  Atlantic  and  Pacific.  Memorial  of  the 
State  of  Iowa  in  relation  to 

Water  communication  from  the  West  to  the  Atlantic.  Memorial  and  reso- 
lutions of  thr  legislature  of  West  Virginia  relative  to 

West  Virginia.  Letter  from  the  governorTjf,  transmitting  memorial  of  leg- 
islature of,  relative  to  water  communication  from  the  West  to  the  Atlantic. 

West  Virginia.    Resolution  of  the  legislature  of,  relative  to  duty  on  coal . . 

West  Virginia.  Resolution  of  the  legislature  of,  requesting  amendments 
to  the  pension  law 

West  Virginia.  I;etter  from  the  governor  of,  transmitting  action  of  the 
legislature  relative  to  duty  on  coal 

Western  and  southwestern  frontiers.   Outrages  committed  by  Indians  on  - . 

Whittlesey  vs.  McKenzie.   Testimony  in  the  contested  case  of 

Wicker,  Frank  N.  Letter  of,  to  Hon.  R.  C.  Sohenok,  with  copy  of  report 
made  by  the  Solicitor  of  the  Treasury,  relative  to  the  islands  of  St. 
Paul  and  St.  George,  Alaska 

Wisconsin.  Memorial  of  the  legislature  of,  relative  to  a  harbor  at  Port 
Washington 

Wisconsin.  Memorial  of  the  legislature  of,  for  improvement  of  Racine 
Harbor 

Wisconsin.  Joint  resolution  of  the  legislature  ot^  asking  for  appropria- 
tions for  harbor  on  Lake  Superior 

Wisconsin.  Memorial  of  the  legislature  of,  relative  to  dividing  the  State 
into  two  judicial  districts 

Wisconsin.  Memorial  from  the  legislature  of,  relating  to  the  Wisconsin 
Railroad  Farm  Mortgage  and  Laud  Company 

Wisconsin.  Letterfrom  the  governorof,  tran.smitting  the  memorial  of  the 
legislature  asking  for  a  regrant  of  land  to  aid  in  the  construction  of  a 
railroad  from  Lake  St.  Croix  to  Sni>erior  and  Bayfield 

Wisconsin.  Letter  from  the  governor  of,  transmitting  a  resolution  in  re- 
lation to  the  improvement  of  Wisconsin  River 

Wisconsin.  Letter  from  the  governor  of,  transmitting  memorial  of  the 
legi,slature  relative  to  the  improvement  of  Wisconsin  and  Fox  Rivers.. 

Wisconsin.    Memorial  of  the  legislature  of,  relative  to  mail  routes  in 

Wyoming.  Memorial  of  tlie  legislative  assembly  of  the  Territory  of,  ask- 
ing for  an  appropriation  for  a  capitol  building 

Z. 

Zeigler  vs.  Rice.  Additional  testimony  in  the  contested  case  of.  (Parts 
1  and  2. ) 


41st  Congress,  )    HOUSE  OF  EEPEBSENTATIVES.    (  Mis.  Doc. 

2d  Session.       /  I   No.  152. 

DIGEST  OF  ELECTIOIJf  CASES. 


CASES 


C(3NTESTED    ELECTION 


HOUSE   or  REPRESENTATIVES 

FKOM 

1865  TO  1871,  INCLUSIVE. 

COMPILED  BY  D.    W.  BARTLETT,   CLEKK  TO  COMMITTEE   OP  ELECTIONS. 


July  13, 1870. — Ordered  to  be  printed. 


THIRTY-EIGHTH  CONGRESS,  SECOND  SESSION. 

COMMITTEE   OF  ELECTIONS^ 


Messrs.  Dawes,  of  Massachusetts. 
VoouHEES,  of  Indiana. 
Baxter,  oi  Vermont. 
Smith,  of  Kentucky. 
Ganson,  of  New  York. 


Messrs.  Scofield,  of  Pennsylvania. 
Smithers,  of  Delaiware. 
Upson,  of  Micliigaji. 
Brown,  of  Wisconsin. 


M.  P.  BONZANO.- 


-FIRST  CONGRESSIONAL  DISTRICT  OP 
LOUISIANA. 


This  case,  which  involves  the  question  of  the  reorganization  of  State  government  in 
a  State  recently  in  rebellion,  under  a  proclamation  of  the  President,  and  without  an  act 
of  Congress,  was  not  reached.     Compensation  was  voted  the  claimant. 

The  cases  of  Messrs.  Field  and  Mann,  which  follow,  involve  the  same  principle.  They 
also  were  not  reached. 

February  11,  1865. — Mr.  Dawes,  from  the  Committee  of  Elections,  made 

the  following  report : 

The  Committee  of  Elections .,  to  whom  were  referred  the  credentials  of  M.  F. 
Bonzano,  claiming  a  seat  in  this  House  as  a  representative  from  the  first 
congressional  district  in  Louisiana,  submit  the  following  report: 

The  election  upon  which  Mr.  Bouzano  claims  the  seat  was  held  on 
the  5th  of  September,  1864.    The  number  of  votes  cast  was — 

For  Mr.  Bonzano 1,609 

For  all  others 1, 456 


Total 3, 065 


I  DIGEST  OP  ELECTION  CASES. 

This  election  derives  its  authority  from  the  coustitutional  conTention 
which  commencerl  its  session,  in  New  Orleans,  April  6,  1864,  which 
amended  essentially  and  adopted  anew  the  constitution  of  Louisiana, 
and,  among  other  things,  did  on  the  22d  of  July,  1864,  divide  the  State 
into  five  congressional  districts,  in  accordance  witli  the  number  of  rep- 
resentatives assigned  to  that  State  in  the  apportionment  under  the  cen- 
sus of  1860,  and  ordered  an  election  to  be  held  on  the  first  Monday  of 
September,  1864,  to  fill  the  vacancies  caused  by  the  failure  of  the  State 
hitherto  to  elect  representatives  to  the  present  Congress.  As  the  elect- 
ion under  consideration  derives  its  authority  from  this  convention,  a 
recital  of  the  main  facts  connected  with  the  origin  and  action  of  that 
convention  becomes  necessary  to  a  proper  understanding  of  tlie  sub- 
ject. 

From  nearly  the  commencement  of  the  rebellion  till  the  appearance 
of  the  federal  fleet  under  Commodore  Farragut  before  the  city  of  New 
Orleans  in  April,  1862,  the  State  had  been  overrun  by  the  rebel  armies, 
and  the  governor  had  traitorously  abandoned  his  duty  and  post,  leav- 
ing the  people  without  loyal  government,  and  delivered  over  to  the 
rebellion.  Upon  the  taking  possession  of  TSTew  Orleans  by  General  Bnt- 
ler  on  the  first  of  May  following,  he  issued  a  proclamation,  in  which, 
among  other  things,  he  invited  "  all  persons  well  disposed  toward  the 
government  of  the  United  States"  to  renew  their  oath  of  allegiance,  and 
promised  to  such  the  ijrotection  of  the  armies  of  the  United  States. 
Under  this  proclamation  sixty-one  thousand  three  hundred  and  eighty- 
two  (61,382)  citizens  took  the  oath  of  allegiance  before  the  close  of  the 
following  October.  Subsequently,  as  the  rebel  army  retired  from  other 
portions  of  the  State,  and  the  federal  army  advanced  and  extended  its 
lines,  the  citizens  of  the  districts  or  parishes  thus  delivered  from  the 
restraint  of  the  rebellion  also  promptly  came  forward  and  renewed  their 
allegiance  to  the  government  of  the  Union.  Soldiers,  white  and  black, 
enlisted  into  the  armies  of  the  Union,  and  in  New  Orleans  many  of  the 
citizens  formed  themselves  into  home-guards,  to  assist  the  federal 
authorities  in  case  of  an  attack  by  the  rebels. 

As  fast  as  new  parishes  were  brought  into  the  federal  lines  and  the 
people  in  sufficiently  large  numbers  rencAved  their  allegiance,  and  recog- 
nized the  authority  of  the  United  States,  the  military  governor  of  the 
State  appointed  judges,  justices  of  the  peace,  clerks  of  courts,  sheriff's, 
constables,  and  other  civil  officers,  and  performed  all  the  acts  which 
legally  and  constitutionally  devolved  uxjon  the  governor  of  Louisiana. 
In  all  of  which  her  loyal  citizens  acquiesced  and  rendered  an  unques- 
tioned obedience. 

Under  a  proclamation  issued  by  the  then  military  governor,  Novem- 
ber 14, 1862,  an  election  was  held  December  3, 1862,  for  representatives 
in  the  37th  Congress  from  the  first  and  second  congressional  districts 
of  the  State,  under  the  old  apportionment  and  the  law  of  Louisiana  as 
it  existed  before  the  rebellion.  In  the  first,  2,643  votes,  and  in  the  sec- 
ond, 5,117  votes  were  cast  at  this  election.  And  the  gentlemen  claim- 
ing to  haA'e  been  thus  duly  elected  presented  their  credentials  to  the 
last  Congress,  which,  after  careful  examination  and  full  discussion, 
admitted  them  to  seats  as  meuabers.  The  admission  of  these  represen- 
tatives to  seats,  and  the  opportunity  which  it  gave  to  the  loyal  senti- 
ment of  the  State  to  be  heard  and  make  itself  manifest,  had  a  most 
salutary  effect  upon  the  people  of  that  State,  and  from  that  time  the 
desire  for  a  new  State  government  and  a  resumption  of  State  func- 
tions rapidly  increased  throughout  all  that  portion  of  the  State  within 
our  lines. 
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The  major  geueral  commandiaig  in  the  department  of  the  Gulf,  yielding 
to  the  pressure  from  all  sides  that  he  would,  give  direction  to  some  practi- 
cal end  to  the  efforts  which  this  desire  on  the  part  of  the  people  was 
prompting  to  reorganize  and  re-establish  their  State  government,  did, 
under  the  direction  of  the  President,  issue  on  January  11,  1864,  a  proc- 
lamation, which  is  annexed  to  this  report,  inviting  the  people  of  Louisi- 
ana to  participate  in  an  election  on  the  22d  of  February  of  State  officers 
under  the  constitution  and  laws  of  the  State,  except  so  far  as  they 
related  to  the  subject  of  slavery,  which  were  declared  to  be  to  that  extent 
suspended  and  inoperative.  Several  orders  intended  to  seciire  freedom 
of  election  and  conformity,  as  far  as  possible,  to  the  laws  of  Louisiana 
previous  to  the  rebellion  were  issued  by  the  general  commanding,  and 
the  evidence  is  satisfactory  to  the  committee  that  to  the  extent  of  the  fed- 
eral lines  this  election  was  general,  conducted  in  good  order,  free  from 
military  or  other  control,  and  largely  participated  in  by  the  people. 

It  resulted  in.  the  election  of  State  officers  by  a  vote  of  11,414.  At 
this  election  no  person  voted  who  was  not  by  the  constitution  and  laws 
of  Louisiana  a  voter,  except  soldiers  and  sailors  in  the  service  of  the 
United  States  who  were  citizens  of  Louisiana,  and  in  the  State  at  the  time 
of  the  election,  to  the  number  of  808.  All  who  voted  took  the  oath 
prescribed  by  the  President  in  his  proclamation  of  December  8,  1863. 

These  officers  were  installed  on  the  4th  of  March  following,  at  New 
Orleans,  in  presence  and  with  the  acclaim  of  a  large  concourse  of  peo- 
ple, estimated  at  50,000.  On  the  eleventh  of  the  same  month  the  com- 
manding  general  issued  another  order,  which  accompanies  this  report, 
calling  for  an  election  of  delegates  to  a  convention  for  the  revision  and 
amendment  of  the  constitution  of  the  State.  The  governor  by  a  proc- 
lamation joined  in  this  call.  All  parties  were  consulted  in  reference  to 
this  election,  and  differed  only  as  to  the  time  of  holding  it. 

This  convention  commenced  its  sessions  at  New  Orleans,  April  6, 1864, 
and  adjourned  on  the  25th  of  July.  Theentire  proceedings  and  debates  of 
this  body  have  been  laid  upon  the  tables  of  the  members  of  this  House, 
The  most  important  changes  in  the  constitution  of  the  State  proposed 
by  it  were  those  in  relation  to  slavery.  The  following  were  adopted  by 
it,  as  the  first  and  second  articles  of  the  constitution. 

TITLE  I. 

KMANCIPATION. 

Article  1.  Slavery  and  involuntary  servitude,  except  as  a  punishment  for  crime, 
whereof  the  party  shall  have  been  duly  convicted,  are  hereby  forever  abolished  and 
prohibited  throughout  the  State. 

Aetici^e  2.  The  legislature  shall  make  no  law  recognizing  the  right  of  property  in 
man. 

The  proceedings  of  the  convention  were,  by  proclamation  of  the  gov- 
ernor, submitted  to  the  people  for  ratification  or  rejection  on  September 
5, 1864,  and  were  ratified  without  material  opposition.  The  whole  num- 
ber of  votes  was  over  9,000. 

This  constitutional  convention,  by  an  ordinance  adopted,  divided  the 
State  into  five  congressional  districts,  and  directed  elections  for  repre- 
sentatives to  the  present  Congress  to  be  held  in  them,  on  the  5th  Sep- 
tember, 1864.  And,  in  accordance  with  said  ordinance,  the  governor 
issued  his  proclamation  directing  elections  to  be  held  in  accordance  with 
it.  In  pursuance  of  this  ordinance  of  the  convention  and  proclamation 
of  the  governor,  elections  were  held  in  these  several  districts  for  repre- 
sentatives in  this  Congress ;   and  in  the  first,  M.  F.  Bonzano  received 
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1,609  votes  out  of  3,065  cast.  The  governor  gave  him ,  accordingly,  a  cer- 
tificate of  his  election,  which  has  been  presented  to  the  House  and  referred 
to  this  committee. 

The  committee  have  heard  Mr.  Bouzano  in  his  own  behalf,  as  also  Mr. 
T?ield,  who  claims  to  have  been  elected  at  the  same  time  in  the  second 
district.  General  Banks,  and  others.  The  information  and  arguments 
submitted  by  them  accompany  this  report. 

This  election  depends  for  its  validity  upon  the  effect  which  the  House 
is  disposed  to  give  to  the  eiforts  to  reorganize  a  State  government  in 
Louisiana,  which  have  here  been  bi'iefly  recited.  The  districting  of  the 
State  for  representatives,  and  the  fixing  of  the  time  for  holding  the 
election,  were  the  act  of  the  convention.  Indeed,  the  election  of  gov- 
ernor and  other  State  officers,  as  well  as  the  existence  of  the  convention 
itself,  as  well  as  its  acts,'  are  all  parts  of  the  samfe  movements. 

It  is  objected  to  their  validity,  that  they  neither  originated  in  nor  fol- 
lowed any  pre-existing  law  of  the  State  or  nation.  But  the  answer  to 
this  objection  lies  iu  the  fact  that,  in  the  nature  of  tlfe  case,  neither  a 
law  of  the  State  nor  nation  to  meet  the  case  was  a  possibility.  The  State 
was  attempting  to  rise  out  of  the  ruin  caused  by  an  armed  overthrow  of 
its  laws.  They  had  been  trampled  in  the  dust ;  and  there  existed  no 
body  in  the  State  to  make  an  enabling  act.  Congress  cannot  pass  an 
enabling  act  for  a  State.  It  is  neither  one  of  the  powers  granted  -by  the 
several  States  to  the  general  government,  nor  necessary  to  the  carrying 
out  of  any  of  those  powers ;  and  all  "  the  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  prohibited  by  it  to  the  States, 
are  reserved  to  tlie  States  respectively,  or  the  x^eopleP  It  is  preposterous 
to  have  expected  at  the  hands  of  the  rebel  authorities  in  Louisiana  that, 
previous  to  the  overthrow  of  the  State  government,  they  should  prepare 
a  legal  form  of  proceedin  g  for  its  restoration .  In  the  absence  of  any  such 
legal  form  prepared  beforehand  iu  the  State,  and  like  a:bsence  of  power 
on  the  part  of  the  general  government,  under  the  delegated  powers  of 
the  Constitution,  it  follows,  that,  the  power  to  restore  a  lost  State  gov- 
ernment in  Louisiana  existed  nowhere,  or  in  "the  people,"  the  original 
source  of  all  political  power  in  this  country.  The  people,  in  the  exercise 
of  that  powei',  cannot  be  required  to  conform  to  any  particular  mode, 
for  that  presupposes  a  power  to  prescribe  outside  of  themselves,  which, 
it  has  been  seen,  does  not  exist.  The  result  must  be  republican ;  for  the 
people  and  the  States  have  surrendered  to  the  United  States,  to  that 
extent,  the  power  over  their  form  of  government  in  this,  that  "  the 
United  States  shall  guarantee  to  every  State  a  republican  form  of  gov- 
ernment." 

It  follows,  therefore,  that  if  this  work  of  reorganizing  and  re-establish- 
ing a  State  government  was  the  work  of  the  people,  it  was  the  legitimate 
exercise  of  an  inalienable  and  inherent  right,  and,  if  republican'in  form, 
is  entitled  not  only  to  recognition  but  to  the  "guarantee"  of  the  Consti- 
tution. 

The  attention  of  the  committee  has  therefore  been  directed  to  the 
inquiry  how  far  this  effort  to  restore  constitutional  government  in  Louis- 
iana has  been  the  work  of  the  people.  Those  engaged  iu  the  traitorous 
attempt  to  destroy  the  government  form  no  part  of  that  people  engaged 
in  the  patriotic  effort  to  restore  it.  .  The  government  is  to  be  made  if  at 
all,  for  and  by  patriots  aiid  not  by  traitors.  In  answering  another  and  • 
essential  question,  w^hether  a  government  once  erected  in  that  State 
will  be  able  to  maintain  itself  against  domestic  violence,  traitors  must 
be  counted,  but  not  for  their  voice  in  making  the  government  itself.  As 
well  might  the  inmates  of  a  State  ])rison  be  enumerated  and  consulted 
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upon  determiuiug  the  character  of  a  code  of  laws  designed  for  their  gov- 
ern meut. 

The  evidence  before  the  committee,  and  all  the  information  they  could 
obtain,  satisfied  them  that  the  movement  Avhich  resnlted  in  tlie  election 
of  State  offiieers,  the  calling  of  a  convention  to  revise  and  amend  the 
constitution,  the  ratification  of  such  revisal  and  amendment  by  a  popu- 
lar vote,  and  the  subsequent  election  of  representatives  in  Congress, 
was  not  only  participated  in  by  a  large  majority,  almost  approaching  to 
unanimity,  of  the  loyal  people  of  the  State,  but  that  that  loyal  people^ 
constituted  a  majority  of  all  the  people  of  the  State.  Making  proper 
allowance  for  those  who  have  been  driven  out  by  the  rebellion,  have 
gone  into  its  ranks,  or  perished  at  its  hands,  and  also  for  the  sjoarselj' 
settled,  and  in  some  parts  barren,  character  of  nearly  all  that  portion  of 
the  State  still  outside  of  the  federal  lines  compared  with  the  populous 
and  rich  and  fertile  portions  within,  there  can  be  but  little  doubt  of  the 
correctness  of  these  conclusions.  The  committee  refer  to  the  accom- 
panying statements  for  the  extent,  character,  and  population  of  the  por- 
tions of  the  State  within  and  outside  the  federal  lines. 

The  committee  find  from  all  the  facts  that  this  election  was  held  under 
the  auspices  of  a  new  State  organization  which  has  arisen  upon  the  ruins 
of  the  old,  in  as  much  conformity  to  law  as  the  nature  of  the  case  would 
permit — in  which  the  loyal  people  throughout  the  State  acquiesce — and 
at  this  moment  in  the  full  discharge  of  all  the  functions  of  a  State  goV' 
ernment.  They  entertain  no  doubt  of  the  ability  of  this  government  to 
maintain  itself  against  domestic  violence  if  protected  from  enemies  with- 
out. About  forty  thousand  loyal  Louisianians,  white  and  black,  are 
now  in  the  armies  of  the  Union,  a  force  amply  sufiicient  to  overawe  any 
lurking  discontent,  or  punish  any  open  resistance  within  its  borders. 
The  committee  cannot  doubt  that  it  is  the  duty  of  Congress  to  encour- 
age this  effort  to  restore  law  and  order  in  Louisiana.  The  precedents 
are  many  since  the  rebellion  commenced,  of  the  admission  of  members 
where  greater  irregularities  existed  than  in  the  present  case.  In  the 
Louisiana  case,  in  the  last  House,  the  committee  held  the  following  lan- 
guage, which  was  sustained  by  a  very  large  vote  in  the  House : 

Representation  is  one  of  tlie  very  essentials  of  a  republicau  form  of  government, 
and  no  one  doubts  that  the  United  States  cannot  falflll  this  obligation  without  guaran- 
teeing that  representation  here.  It  was  in  fulfillment  of  this  obligation  tliat  the  army 
of  the  Union  entered  New  Orleans,  drove  out  the  rebel  usurpation,  and  restored  to  the 
discharge  of  its  appropriate  functions  the  civil  authority  there.  Its  work  is  not  ended 
till  there  is  representation  here.  It  cannot  secure  that  representation  through  the  aid 
of  a  rebel  governor.  Hence  the  necessity  for  a  military  governor  to  discharge  such 
functions,  both  military  and  civil,  which  necessity  imposes  in  the  interim  between  the 
absolute  reign  of  rebellion  and  the  complete  restoration  of  law.  Suppose  Governor 
Moore  to  bo  the  only  traitor  in  Louisiana;  one  of  two  things  must  take  place:  the 
people  nuist  remain  unrepresented,  or  some  one  must  assume  to  flra  time  to  hold  these 
elections.  Which  alternative  approaches  nearest  to  republicanism,  nearest  to  the  ful- 
fillment of  our  obligations  to  guarantee  a  republican  form  of  government  to  that  peo- 
ple— closing  the  door  of  representation,  or  recogni/.ing  as  valid  the  time  fixed  by  the 
military  governor  ?  Are  this  jieople  to  wait  for  representation  here  till  their  rebel  gov- 
ernor returns  to  his  loyalty  ajijl  appoints  iji  da.y  for  an  election,  or  is  the  government  to 
guarantee  that  representation  as  best  it  may  ?  I'lie  committee  cannot  distinguish  be- 
tween this  act  of  the  military  governor  and  the  many  civil  functions  he  is  performing 
every  day,  acquiesced  in  by  everybody.  To  pronounce  this  illegal,  and  refuse  to  recog- 
nize it,  is  to  pronounce  his  whole  administration  void  and  a  usurpation.  But  necessity 
put  him  there  an<l  keeps  himihere. 

In  another  case,  that  of  Andrew  J.  Clements,  of  Tennessee,  the  com- 
mittee of  the  last  House,-after  a  careful  examination  of  the  whole  sub- 
ject, submitted  a  resolution,  which  was  unanimously  adopted  by  the 
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House,  in  favor  of  his  right  to  the  seat  he  claimed,  based  upon  the  fol- 
lowing conclusion: 

In  conclusion,  tlie  committee,  upon  the  whole  evidence,  And  that  on  the  day  of  elec- 
tion no  armed  force  prevented  any  considerable  number  of  voters  in  any  part  of  the 
district  from  going  to  the  polls,  and  that  on  that  day,  in  conformity  with  the  forms  of 
law,  two  thousand  votes  at  least  were  cast  for  the  memorialist  as  a  representative  to 
this  Congress,  and  none,  so  far  as  the  committee  know,  for  any  other  person.  They 
therefore  report  the  following  resolution,  and  recommend  its  adoption. 

The  committee  of  the  present  House  have  had  occasion  repeatedly  to 
state  the  same  positions  in  coming  to  conclusions  upon  similar  cases,  in 
■which  they  have  been  sustained  by  the  House.  They  are  strengthened 
in  these  conclusions  upon  a  re-examination  of  them  in  the  present  case, 
and  they  therefore  submit  the  following  resolution : 

Resolved,  That  M.  F.  Bonzano  is  entitled  to  a  seat  in  this  House  as  a 
representative  from  the  first  congressional  district  in  Louisiana. 


MINORITY  REPORT. 

The  undersigned,  minority  of  the  Committee  of  Elections,  to  which  was  refer- 
red a  certain  paper  purporting  to  be  the  credentials  of  M.  F.  Bonzano  as 
representative  from  the  first  congressional  district  of  the  State  of  Louis- 
iana, beg  leave  to  submit  thefolloicing  vieics,  dissenting  from  the  report  of 
the  said  committee  as  presented  by  the  majority  thereof: 

Before  proceeding  to  consider  the  facts  presented  by  the  meagre  and 
unsatisfactory  testimony  produced  before  them,  the  undersigned  deem 
it  proper  to  suggest,  briefly,  their  views  of  the  condition  of  Louisiana, 
the  true  issue  proposed  for  the  consideration  of  this  House,  and  the 
nature  and  amount  of  proof  requisite  to  its  proper  determination. 

The  people  of  Louisiana,  acting  through  their  regularly  constituted 
authorities,  on  the  11th  day  of  December,  1860,  ordered  a  convention 
and  appointed  the  23d  day  of  January,  1861,  for  its  assemblage.  Pur- 
suant to  the  act  of  the  legislature  an  .election^  for  delegates  was  held 
and  the  convention  met  on  the  day  fixed.  On  the  25th  of  the  same 
month  an  ordinance  of  secession  was  adopted  by  a  vote  of  113  yeas  to 
17  nays,  which,  by  authority  of  the  convention,  was  submitted  for  rati- 
fication and  subsequently  ratified  by  a  vote  of  20,448  to  17,296,  and 
afterward,  on  the  21st  day  of  March,  the  same  convention  ratified  the 
confederate  constitution  by  a  vote  of  101  to  7. 

In  these  proceedings,  not  only  the  regular  authorities  but  the  people 
of  Louisiana  jjarticipated.  In  pursuance  of  the  resolution  of  the  people 
of  that  State,  acting  through  approved  and  organized  bodies,  the  whole 
public  property  of  the  United  States,  including  great  treasure  and  vast 
quantities  of  munitions  of  war,  was  seized  by  public  functionaries  and 
transferred  to  the  ])olitical  organization  styling  itself  "the  Confederate 
States  of  America." 

By  official  acts  and  resolutions  the  authorities  of  Louisiana,  acting  by 
force  of  the  powers  with  which  they  were  invested  by  the  positive  sanc- 
tion of  the  people,  declared  the  bonds  which  had  theretofore  attached 
that  people  to  the  gpvernment  of  the  United  States  to  be  disrupted  and 
their  allegiance  to  be  transferred  to  another  sovereignty.  The  govern 
ment  created  by. them  went  into  existence  and  full  operation,  and  there 
was  no  other  government  in  the  State  of  Louisiana  nor  any  other  organ- 
ized body  assuming  or  pretending  to  exercise  civil  functions,  executive, 
legislative,  or  judicial.    Thus  was  established  a.  government  de  facto. 

The  operation  of  this  act  was  very  different  as  affecting  the  people 
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aud  government  of  the  United  States  and  the  people  and  government 
of  Louisiana.  So  far  as  the  United  States  was  concerned,  and  so  far 
as  her  rights  were  to  be  affected,  the  act  was  wholly  unconstitutional 
and  void.  It  changed  no  relation  of  citizenship  or  allegiance,  aud  her 
rights  of  jurisdiction  and  sovereignty  remained  unimpaired,  only  sus- 
pended in  their  exercise  by  the  presence  of  a  military  power  which 
prevented  the  operation  of  civil  sovereignty  and  the  enforcement  of  the 
laws  through  the  civil  magistracy.  The  necessity  for  the  assertion  of 
these  rights  by  the  suppression  of  armed  resistance  to  her  authority 
required  a  resort  to  force,  a  manifestation  of  opposition  by  organized 
rebellion  developed  a  condition  of  civil  war,  which  to  the  ordinary 
incidents  of  sovereignty  superadded  the  rights  of  a  belligerent  power. 
Thus  the  State  of  Louisiana  became  subject  to  the  laws  of  war,  and, 
rebellion  in  that  State  being  yet  unsuppresjed,  there  has  hitherto  been 
no  government  there  recognized  by  the  United  States,  except  the  com- 
mander-in-chief of  the  army,  and  no  law  except  the  military  code. 

Though  thus  inoperative  aud  ineffectual  against  the  government  and 
people  of  the  Union,  the  acts  of  the  people  of  Louisiana  were  sufiacient 
to  work  a.radical  change  in  their  relations  to  their  former  State  govern- 
ment. By  their  revolutionary  but  voluntary  actions  they  disorganized 
their  own  political  society,  abrogated  their  former  political  institutions, 
and  erected  in  their  stead  a  government  operated  by  a  magistracy 
acknowledging  no  allegiance  to  our  Constitution,  but  holding  and  ad- 
ministering their  offices  in  derogation  of,  and  in  hostility  to,  the  author- 
ity and  laws  of  the  United  States. 

By  these  disorganizing  acts  the  sovereign  power  of  Louisiana  reverted 
to  the  loyal  people  of  that  State,  and  was  held  in  abeyance  until  such 
time  as,  by  the  suppression  of  the  rebellion  and  the  overthrow  of  the 
usurping  authority,  they  should  be  rendered  capable  to  resume  the  func- 
tions of  government  through  the  organic  action  of  the  people,  manifest- 
ing their  will  by  their  voluntary  choice  of  a  government  republican  in 
form,  and  subordinate  to  the  Constitution  and  laws  of  the  United  States. 

Whether  this  has  been  accomplished  is  the  primary  question  to  be 
determined,  for  until  there  is  an  organized  State,  there  is  no  right  or 
capacity  to  be  represented  in  the  Congress  of  the  United  States. 

In  the  determination  of  this  question  the  burden  of  proof  is  on  those 
who  seek  for  admission,  or  claim  any  benefit  under  or  by  force  of  the 
establishment  of  such  pretended  government.  It  is  matter  of  public 
history,  recognized  and  certified  by  the  official  acts  and  declarations  of 
this  government,  that  the  inhabitants  of  the  State  of  Louisiana  were  in 
insurrection  against  the  United  States,  and  that  such  condition  still 
remains  wholly  unchanged  or  unaffected  by  any  rescission  or  modifica- 
tion' thereof. 

Has  evidence  been  presented  which  authorizes  this  House  to  declare 
that  the  people  of  Louisiana,  by  any  proper  mode  of  expression,  have 
changed  the  status  in  which  they  were  placed  by  their  own.  acts  and 
established  a  republican  government  ?  Such  only  is  the  form  contem- 
plated by  the  Constitution  ;  such  only  has  any  title  to  representation 
on  this  floor ;  such  only  is  the  United  States  bound  to  guarantee  or 
authorized  to  recognize. 

The  indispensible  quality  of  such  government  is  that  it  shall  emanate 
from  the  people,  and  not  only  must  it  be  derived  from  the  great  body, 
but  their  agency  in  its  organization  must  have  been  voluntary.  The 
idea  of  restraint  is  incompatible  with  volition.  The'  government  must 
not  only  rest  on  the  consent  of  the  governed,  but  that  consent  must  not 
be  procured  by  force  or  intimidation. 
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It  is  not  sufladent  that  the  result  may  show  that  a  government  appar- 
ently republican  has  beeu  created,  but  the  creation  must  be  the  exercise 
of  a  will  unaffected  by  the  presence  of  an  over-awiug  power. 

The  erection  of  a  State  government  is  a  purely  civil  act.  It  has  no 
affinity  or  connection  with  martial  law.  The  civil  power  is  alone  capa- 
ble to  distinguish  or  declare  the  fact  of  its  establishment  or  the  essential 
conditions  of  its  existence.  The  Congress  of  the  United  States  is  the 
only  body  having  authority,  primarily,  to  recognize  the  government  of 
a  State.  Neither  the  executive  nor  any  subordinate  military  comman- 
der has  capacity  to  incept  or  consummate  its  creation.  The  undersigned 
do  not  insist  that  an  act  of  Congress  is  necessary  as  a  prerequisite  to 
enaWe  the  people  of  Louisiana  to  form  a  government,  but  the  judgment 
of  Congress  must  be  passed  on  the  result  of  the  action  of  the  people,  in 
the  recognition  of  their  act,  before  representatives  can  be  entitled  to 
admission  on  this  floor.  This  House  must  be'satisiied  that  their  consti- 
tution is  ordained  in  accordance  with  their  deliberate  and  unforced  will, 
before  it  can  lend  its  sanction  to  the  act  or  recognize  its  validity.  Two 
questions^  therefore,  are  presented  for  consideration: 

1.  Did  the  great  body  of  the  loyal  people  of  Louisiana,  in  fact,  parti- 
cipate or  clearly  concur  in  the  establishment  qf  the  governmeht  offered 
for  recognition  ? 

2.  Was  their  act  the. result  of  their  deliberate  will  and  voluntary 
choice,  unprocured  bj'  military  interference  ? 

If  both  these  questions  are  affirmatively  answered,  then  the  State 
government,  set  up  by  the  convention  of  1861,  is  entitled  to  be  recognized ; 
if  either  is  negatived,  then  there  can  be  no  pretense  of  right  to  such  rec- 
ognition or  to  the  admission  of  representatives  from  the  State  of  Louis- 
iana. 

In  considering  these  questions  it  is  matter  of  regret  that  the  testimony 
before  the  committee  was  so  limited,  being  confined  to  the  statements 
of  Major  General  Banks  and  A.  P.  Field,  and  the  evidence  of  E.  V.  Mon- 
tague and  Luther  Y.  Parker,  all  produced  by  and  in  support  of  the  right 
of  the  claimants. 

'So  one  appeared  to  contest  the  recognition  of  the  State  government, 
or  to  dispute  the  validity  of  the  credentials  of  the  proposed  members. 
The.  committee  had,  therefore,  no  opportunity  to  examine  witnesses 
adverse  to  them,  although  it  is  well  understood  that  there  are  many  who 
dissent  from  the  action  pretended  to  have  been  had  in  Louisiana,  and 
Ave  are  compelled  to  decide  this  grave  matter  upon  the  ex  parte  declara- 
tions of  persons  interested  in,  or  manifestly  strongly  affected  toward, 
the  recognition  of  the  government  inaugurated  by  the  convention. 
With  circumstances  so  unfavorable  to  a  proper  exhibition  of  the  facts 
attending  its  organization,  the  undersigned  proceed  to  consider  the  two 
material  questions  proposed : 

1.  Did  the  great  body  of  the  loyal  people  of  Louisiana  concur  in  the 
establishment  of  the  State  government  demanding  our  recognition  ? 

There  are  forty-eight  parishes  in  the  State  of  Louisiana,  including  the 
city  of  New  Orleans.  Of  these,  nineteen,  to  wit,  Orleans,  Ascension, 
Assumption,  Avoyelles,  East  Baton  Eouge,  West  Baton  Eouge,  Concor- 
dia, East  Feliciana,  Jefferson,  Lafourche,  Madison,  Plaquemines,  St. 
Bernard,  St.  James,  St.  John  the  Baptist,  St.  Mary,  Terrebonne,  Iber- 
ville, and  Eapides,  sent  delegates  by  a  total  vote  of  about  6,500,  leaving 
the  residue  of  the  State,  or  twenty-nine  parishes,  unrepresented ;  and  at 
the  election  for  the  ratification  of  the  constitution,  held  on  the  5th  of 
September,  1864,  being  also  the  day  on  which  representatives  to  Con- 
gress were  voted  for,  the  number  polled,  as  returned  to  the  committee 
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was  about  8,000,  of  which  some  6,500  were  cast  iu  the  city  of  New  Or- 
leans alone,  the  Azotes  in  the  fourth  and  fifth  congressional  districts 
amounting,  in  the  aggregate,  to  676. 

This  convention  was  composed  of  ninety-five  delegates,  of  which  num- 
ber the  parish  of  Orleans  was  represented  by  sixty-three,  leaving  to  the 
country  parishes  the  residue  of  thirty-two.  The  undersigned  have  no 
definite  information  of  the  number  of  votes  polled  in  each  parish,  either 
at  the  election  of  delegates,  or  on  the  question  of  ratification,  nor  the 
number  cast  for  the  constitution,  nor,  if  any,  against  it,  but  they  are 
enabled  to  furnish  some  indication  of  the  vote  outside  of  T^ew  Orleans 
by  the  sparse  returns  which  they  gather  from  the  journal  of  the  conven- 
tion. 

It  appears  that  the  parish  of  Ascension,  Avithin  our  lines  and  neigh- 
boring to  New  Orleans,  and  Avhich  in  1860  had  a  white  population  of  3,940, 
elected  her  delegates  by  61  votes ;  that  Plaquemines,  with  a  white  pop- 
ulation in  1860  of  2,529,, cast  246;  and  in  the  parish  of  Madison,  the 
witness  Montague  was  elected  by  a  vote  of  28. 

It  is  admitted  that  elections  were  held  only  in  the  parishes  included 
within  our  lines,  and  that  these  lines  were  the  Teche  on  the  one  side 
and  the  Amites  on  the  other,  comprehending  the  parish  or  city  of  Or- 
leans, and  the  neighboring  parishes  on  the  Mississippi.  To  a  question 
propounded  to  General  Banks  as  to  what  portion  of  the  State  voted,  his 
reply  was: 

■  All  as  far  up  as  Poiiit  Coupee,  and  there  were  soute  uieu  from  the  Red  River  who 
voted  at  Vidalia. 

And  in  his  statement  he  announces  that — 

The  city  of  New  Orleans  is  really  the  State  of  Louisiana. 

In  1860  there  were  357,629  whites  in  the  State,  of  whom  149,063,  or 
much  less  than  one-half,  were  in  New  Orleans,  so  that  in  no  legitimate 
sense  can  it  be  said  that  it  constitutes  the  State.  It  is  incredible  that 
there  are  not  many  loyal  men,  the  test  of  loyalty  being  the  willingness 
to  take  an  oath  of  allegiance,  who  were  entitled  to  suffrage  upon  the 
question  of  the  formation  of  their  government,  but  who,  from  the  con- 
trol,of  the  public  enemy,  had  no  opportunity  to  vote.  But  assume  the 
statement  to  be  true,  it  is  in  evidence  that  there  are  not  less  than 
13,000  registered  and  qualified  voters  in  the  city  of  New  Orleans  alone 
who  have  taken  the  oath  prescribed  by  the  proclamation  of  the  President, 
and  the  vote  cast  at  the  ratification  and  the  election  for  members  of 
Congress  demonstrates  that  not  more  than  one-half  the  number  of  those 
entitled  to  vote  in  that  city  voted  at  that  election,  to  say  nothing  of  the 
residue  of  the  State. 

In  the  suggestions  presented  by  General  Banks  to  the  Judiciary  Com- 
mittee of  the  Senate,  he  attempts  to  account  for  the  meagre  vote  by  the 
operation  of  three  causes : 

Ist.  By  the  fact  that  no  opposition  to  the  constitution  was  manifested  in  public  or 
private,  and  no  special  effort  on  the  part  of  its  friends  was  required  to  secure  its 
adoption. 

3d.  That,  from  the  fact  that  much  uncertainty  existed  as  to  the  probable  ratification 
of  the  form  of  government  by  the  Congress  of  the  United  States,  deterred  many  persons 
from  supporting  it  who  would  gladly  have  done  so  had  they  known  it  to  be  in  accord- 
ance with  the  wishes  of  the  government ;  and, 

'  3d.  From  the  belief  that  it  was  possible  that  the  rebel  authority  iu  this  State  might 
hereafter  be  established,  when  persons  jiarticipating  in  the  reorganization  would  suffer 
in  consequence  of  that  act. 

These  last  considerations  affected  many  perfectly  well  disposed  and  naturally  loyal 
but  timid  persons. 

Had  a  contest  upon  the  constitution  been  made  by  the  opponents  of  emancipation, 
and  had  it  been  generally  understood  that  the  authority  for  organization  would  have 
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been  approved  by  the  goverument  of  the  United  States,  the  vote  in  this  election  would 
not  have  been  less  than  15,000. 

As  to  the  cause  first  assigned,  without  intimating  that  General  Banks 
does  not  speak  according  to  his  belief,  in  view  of  the  testimony  of  Messrs. 
Field  and  Parker,  who  were  doubtless  better  informed,  the  under- 
signed must  be  permitted  to  doubt  the  accuracy  or  extent  of  his  knowl- 
edge ;  for  it  is  unquestionable  that  there  was  much  private  if  not  public 
hostility  to  its  ratification. 

The  other  causes  alleged  are  very  striking,  as  demonstrating  not  the 
concurrence  of  the  people,  but  exactly  the  reverse,  and  indicating  a  set- 
tled purpose  not  to  have  anything  to  do  with  the  election.  They  found 
very  sufficient  grounds  for  not  participating,  and  the  undersigned  sug- 
gest that  they  are  fatal  to  the  reasoning  of  General  Banks. 

Mr.  Field  felt  the  foyce  of  the  objection  on  that  point  and  endeavored 
to  avoid  it.    In  accounting  for  the  jiaucity  of  the  vote,  he  says : 

It  may  be  asked,  and  with  some  propriety  too,  why  did  we  not  poll  a  larger  vote? 
That  was  beyond  our  control.  You  see,  the  party  representing  the  McClellau  interest 
refused  to  vote.  They  would  have  no  participation  in  the  election.  The  party  repre- 
senting the'  interest  of  Mr.  Durant  would  not  vote  for  what  they  called  a  bogus  gov- 
ernment. We  could  not  force  them  to  vote.  They  were  qualified,  for  they  had  taken 
the  oath  of  allegiance. 

Luther  Y.  Parker,  also,  speaking  in  relation  to  the  canvass,  gives  his 
experience  and  the  result  of  his  observation : 

The  election  was  as  fully  canvassed  as  any,  and  those  who  wanted  to  speat  and 
oppose  the  adoption  of  the  constitution,  spoke  as  freely  as  they  would  at  any  other  tiioe 
or  place.  I  was  one  of  the  speakers  at  the  election  for  members  of  Cougress,  and  I 
know  the  contest  was  a  sharp  one.  There  were  all  the  elements  of  opposition  brought 
to  bear  that  could  be,  and  in  every  shape  and  form.  The  only  thing  that  we  had  trouble 
■with  was,  that  there  were  certain  parties  there  who  would  not  vote  either  one  way  or 
the  other. 

By  Mr.  Dawes : 
Question.  Why  ? — Answer.  They  would  not  give  any  reason  why. 
Q.  Were  they  parties  professing  to  be  loyal? — A.  Parties  reputed  to  be  loyal,  and  we 
had  no  reason  to  believe  them  to  be  disloyal. 

By  Mr.  Smithers: 
Q.  What  proportion  of  such  men  was  there  ? — A.  I  cannot  tell. 
Q.  Was  the  number  large  or  small  ? — A.  Pretty  large. 

By  Mr.  Dawes : 
Q.  Who  represented  those  men  who  declined  to  participate  in  the  election  ? — A.  I 
understood  Durant  and  Fellows,  and  a  few  such  men. 

It  is  true  that  General  Banks,  in  his  statement,  says  in  reply  to  the 
question  as  to  what  portion  of  the  loyal  people  of  Louisiana  are  repre- 
sented by  the  views,  which  Mr.  Durant  entertains : 

There  are  not  enough  to  appear  at  the  polls.  It  is  a  party  of  chieftains  without  an 
army. 

But  it  is  manifest  that  those  who  are  better  acquainted  with  the  facts 
place  a  higher  estimate  on  the  numerical  strength,  since  they  allege 
their  defection  as  one  of  the  chief  reasons  for  the  smallness'  of  the 
vote. 

General  Banks,  in  his  statement  to  the  Senate  committee,  estimates 
the  number  of  registered  voters  within  the  Union  lines  at  from  15,000 
to  18,000 ;  so  that  not  more  than  one-half  participated  in  the  erection 
of  the  new  government,  even  of  those  within  the  lines  actually  held  by 
the  army,  to  say  nothing  of  those  who  lived  in  all  the  State  of  Louisiana 
lying  without  our  occupancy,  and  this,'  too,  upon  the  supposition  that 
every  vote  that  was  cast  was  in  favor  of  ratification. 

But  it  is  argued  that  having  an  opportunity  to  vote,  their  refusal  to 
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avail  themselves  of  the  privilege  was  the  fault  of  the  recusants,  and 
that  they  are  bound  by  the  acts  of  those  who  exercise  the  power  of  suf- 
frage. 

From  this  proposition  the  undersigned  wholly  dissent.  Whatever 
force  the  suggestion  might  have  in  the  case  of  the  choice  of  representa- 
tives or  other  ofiScers  chosen  at  an  election  established  by  and  held  in 
conformity  with  an  existing  law  prescribing  such  election,  they  are 
unable  to  perceive  its  application  to  the  creation  of  a  government  and 
the  adoption  of  a  constitution  emanating  and  deriving  its  sanction  from 
the  original  action  of  the  people,  much  less  to  an  election  ordered  by 
the  military  power  without  warrant  of  law.  On  the  contrary,  it  was,  in 
their  judgment,  requisite  to  the  establishment  of  such  government  that 
it  should  have  received  the  support  and  sanction  of  a  majority  of  the  loyal 
people  of  Louisiana. 

In  his  statement  to  the  committee.  General  Banks  directs  attention 
to  the  topography  of  the  State  of  Louisiana,  for  thp  purpose  of  estab- 
lishing the  fact  that  the  lands  capable  of  production  are  along  the  river 
banks,  and  that  the  larger  portion  of  arable  and  therefore  inhabited 
lands  are  within  the  Union  lines,  suggesting  thereby  the  presence  of 
population. 

Unless  he  intended  this  inference,  it  is  difficult  to  discover  the  perti- 
nency of  the  allusion  or  the  value  of  his  observations  in  this  behalf.  In 
this  suggestion  he  has  been  even  more  unfortunate  than  in  relation  to 
the  number  of  votes. 

By  computation  from  the  photographed  map  furnished  to  the  com- 
mittee, it  appears  that  within  the  lines  nominally  held  by  the  Union 
arms  there  are  982,714  acres  of  improved  lands,  while  in  the  parishes 
wholly  outside,  and  over  which  there  is  no  pretense  of  control,  there  are 
1,574,307  acres.  This  resjilt  is  produced  upon  a  calculation  most  favor- 
able to  the  claimants,  since  it  embraces  parishes  such  as  Rapides,  Con- 
cordia, Catahoula,  Avoyelles,  and  St.  Martin's,  which,  while  nominally 
within  our  lines  of  control,  are  really  abandoned.  From  this  computa- 
tion the  parishes  of  Bienville  without,  and  Assumption  and  St.  Bernard 
within,  our  lines  are  excluded,  no  data  concerning  them  being  furnished 
by  the  map. 

Without  pursuing  this  branch  of  the  investigation  further,  the  under- 
signed suggest  that  the  first  question  should  be  negatively  answered, 
and  thilt.  in  view  of  the  facts,  it  may  be  truly  averred  that  the  people 
of  Louisiana  did  not  participate  or  concur  in  the  establishment  of  the 
government  presented  for  recognition. 

The  second  question  is  whether  the  government  pretended  to  be 
formed,  was  the  result  of  the  voluntary  act  of  the  people  of  Louisiana, 
unpr(^ured  by  military  interference. 

Thp  will  be  best  answered  by  the  history  of  its  establishment,  by  the 
views  of  its  authors,  and  its  actual  capability  to  effect  the  purposes  for 
which  civil  governments  are  created. 

It  is  testified  by  Major  General  Banks,  and  admitted,  that  the  duty 
of  organizing  a  government  in  the  State  of  Louisiana  was  committed 
by  the  President  to  General  Shepley,  then  military  governor  of  NeAV 
Orleans,  and  to  Thomas  J.  Durant,  an  eminent  citizen  of  that  city; 
that,  in  pursuance  of  the  power  thus  vested  in  them,  they  proceeded  to 
some  extent  in  the  enrollment  of  voters  and  in  developing  sentiments 
of  loyalty  among  the  inhabitants.  The  work  of  reorganization  not  pro- 
ceeding with  sufficient  rapidity  to  satisfy  the  Executive,  in  December, 
1863,  General  Banks  received  a  letter  from  that  functionary,  expressing 
his  disappointment  at  the  development  of  loyal  feeling,  and  calling 
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upon  him  to  communicate  the  reason.  To  this  letter  General  Banks 
replied  that  he  could  not  explain  the  cause,  but  that  if  the  President 
desired  an  enrollment  of  the  loyal  people,  or  a  government  organized,  it 
could  be  done,  and  if  the  Executive  would  give  him  directions  he  would 
do  it  immediately.  In  answer  to  this  proffer  authority  was  conferred 
upon  him  to  take  such  measures  as  he  thought  necessary  to  organize  a 
loyal  free  State  government  by  the  people  of  Louisiana,  without  other 
suggestion  or  limitation. 

The  authority  committed  to  the  former  agents  of  tlie  President  was 
revoked,  and  the  trust  was  broadly  and  unrestrictedly  confided  to  the 
major  general  commanding  the  Department  of  the  Gulf,  the  military 
representative  of  the  commander-in-chief,  ruling  with  absolute  author- 
ity over  the  State  to  be  reorganized,  and  of  which  State  he  declared 
that  "  the  fundamental  law  was  martial  law."  In  pursuance  of  the  au- 
thority, in  execution  of  the  trust,  and  in  assurance  of  a  complete  redemp- 
tion of  the  pledge  made  to  the  President,  General  Banks,  on  the  11th 
of  January,  1864,  issued  an  order  for  the  election  of  State  officers  and 
indicated  the  22d  of  February  as  the  d^y  of  election,  and  subsequently, 
in  consummation  of  the  object  with  which  he  was  charged,  issued  another 
order,  to  which,  the  undersigned  call  attention.  In  that  order  the  follow- 
ing language  is  used : 

Those  who  have  exercised  or  are  ciititled  to  the  rights  of  citizens  of  the  'United 
States  ■will  he  required  to  participate  in  the  measures  necessary  for  the  re-establish- 
ment of  civil  government.  It  is  therefore  a  solemn  duty  resting  upon  all  persons  to 
assist  in  the  earliest  possible  restoration  of  civil  government.  Let  them  participate 
in  the  measures  suggested  for  this  purpose.  Opinion  is  free  and  candidates  are  numer- 
ous. Open  hostility  cannot  be  permitted— indifference  will  be  treated  as  crime  and 
faction  as  treason. 

The  undersigned  regret  that  they  have  not  a  copy  of  the  official  order, 
but  they  have  no  doubt  of  the  correctness  of  the  quotation,  as  it  is  fully 
confirmed  by  the  statement  of  Major  General  Banks  before  the  com- 
mittee. He  thus  speaks  in  relation  to  the  election,  and  the  orders  issued 
by  him  relative  there  to: 

I  appealed  very  strongly  to  the  people  to  take  apart  in  the  election.  I  thought  it  was 
necessary,  and  I  said  what  I  thought  was  right — that  the  loyal  citizen  who  refused  to 
take  any  part  in  the  measures  necessary  for  re-establishing  the  authority  of  the  gov- 
ernment of  the  United  States,  or  in  its  political  iustitutions,  could  not  be  considered 
loyal,  and  had  not  an  absolute  claim  to  remain  there.  But  it  was  never  said  to  any 
man,  '  Yon  must  vote ;'  '  You  shall  vote ;  if  you  do  not  you  shall  he  sent  away.'  That 
idea  was  never  enforced. 

Let  it  be  remembered  the  question  was  not  concerning  the  enforcement 
of  obedience  to  the  laws  of  the  United  States,  it  was  not  concerning 
the  repression  of  hostility  against  its  authority,  but  concerning  the  re- 
organization of  their  State  government  and  the  election  of  their  'munici- 
pal officers,  which  they  had  the  absolute  right  to  determine,  aiid  to 
which  freedom  of  opinion  and  action  was  essential. 

Let  it  also  be  remembered  that,  in  his  letter  to  the  President,  General 
Banks  had  declared  that  he  could,  and  promised  that  he  would,  reorganize 
a  State  government  in  Louisiana ;  and  that  the  purpose  being  so  declaretl, , 
the  agent  to  effect  it  was  the  military  commander,  vested  with  complete 
control  over  the  lives  and  fortunes  of  the  voter,  and  holding  in  his  hands 
the  terrible  enginery  of  martial  law. 

In  view  of  these  facts,  it  appears  to  the  undersigned  to  be  the  veriest 
sophistry  to  declare  that  "it  was  never  said  to  any  man '  you  must  vote.'" 

The  order  finds  its  counterpart  in  the  letter  of  Mason  to  the  Virginia 
electors,  with  the  additional  incentive  to  obedience  that  the  major  gen- 
eral had  at  his  command  all  the  machinery  of  military  commissions. 
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provost  niarslials,  and  tiles  of  bayonets,  to  enable  him  to  carry  Lis  threat 
of  banisliuient  into  speedy  and  unappealable  execution. 

It  is  no  answer  that  he  did  not  do  it — it  is  no  palliation  that  he  did 
not  mean  to  do  it — the  threat  was  clear  and  unequivocal,  the  jjower  to 
.enforce  it  was  present,  and  no  man  but  the  major  general  himself  could 
venture  to  determine  that  he  would  not  execute  it.  The  invitation  was 
irresistible;  the  effect  inevitable:  people  voted;  Hahn  was  declared 
elected,  and  the  promise  of  the  major  general  thus  far  redeemed. 

Immediately  following  the  gubernatorial  election,  an  order  issued 
from  the  same  inexorable  authority,  commanding  the  choice  of  delegates 
to  a  convention,  ap])ointing  the  day  of  election  and  the  time  and  place 
of  its  assemblage.  In  i^ursuanceof  this  command,  delegates  were  chosen, 
and  the  first  paragraph  of  the  record  of  the  debates  indicates  their  judg- 
ment as  to  the  soui'ce  of  their  power.  This  journal  commences  by  the 
statement : 

This  (lay  being  ttxed  by  the  geueral  order  of  Major  General  Nathaniel  P.  Banks, 
coniinaudiug  the  United  States  forces  in  the  Department  of  the  Gulf. 

At  a  subsequent  stage  of  their  proceedings,  on  page  614  of  the  same 
journal,  one  of  the  most  active  and  apparently  influential  members,  after- 
wards elected  a  senator  and  now  applying  for  admission,  arguing  their 
capacity  to  ijunish  for  an  alleged  contempt,  thus  defines  the  origin  and 
power  of  the  convention : 

Wc  are  not  only  a  convention  of  the  State  of  Louisiana,  but  a  military  power — cre- 
ated and  emanating  from  no  other  source  than  the  military  power,  and  existing  by 
virtue  of  civil  authority  of  the  government  of  the  United  States. 

With  such  high  origin  and  unlimited  power,  it  is  somewhat  ludicrous 
that  it  was  powerless  to  arrest  a  simple  citizen,  but  was  compelled  to 
request  of  General  Banks  to  issue  his  order  directing  his  provost  mar- 
shal to  take  measures  necessary  to  enable  the  sergeant-at-arms  to  bring 
a  newspaper  editor  before  the  convention.  So  wholly  dependent  were 
they  on  the  military  authority,  and  so  open  in  their  acknowledgment, 
that  they  assembled  at  the  command  and  sat  in  the  shadow  of  the  sword 
of  the  major  general  commanding  the  Department  of  the  Gulf. 

Such  and  so  directly  under  the  instigation  of  General  Banks  being 
the  reorganization  of  the  pretended  government,  the  undersigned  invite 
attention  to  the  question  whether  it  is  capable  to  fulfill  the  legitimate 
objects  of  its  creation — the  protection  of  the  citizen  in  the  enjoyment 
of  his  civil  rights,  in  the  maintenance  of  commercial  intercourse,  and 
the  punishment  of  offenders  against  its  own  laws. 

How  far  it  is  effecti^'e  for  the  former  will  be  manifest  from  an  order 
issued  by  command  of  Major  General  Hui'lbut,  so  late  as  December  21, 
1864,  and  signed  by  Harai  Eobinson,  colonel  1st  Louisiana  cavalry  and 
provost  marshal  general.    The  order  is  in  these  words: 

[Special  Orders  No.  145.] 

1.  The  military  approval  on  permits  for  plantation,  family,  and  trade  store  supplies, 
when  such  permits  do  not  exceed  two  hundred  and  fifty  dollars,  will  in  future  be 
signed  by  order  of  the  provost  marshal  general,  by  a  commissioned  officer  on  duty  at 
this  office.  This  signature  shall  be  valid  for  all  military  posts  and  for  the  following 
parishes :  St.  Bernard,  Plaquemines,  Orleans,  Jefferson,  St.  Charles,  St.  John  Baptist, 
St.  James,  Lafourche,  Terrebonne,  and  as  much  of'Assumption  and  St.  Mary  as  may  be 
within  our  military  lines.  , 

So  utterly  unready  are  the  people  of  Louisiana  for  civil  government, 
that  it  is  not  permitted  to  the  inhabitants  to  traffic  even  for  family  stores 
without  a  military  permit,  within  the  parishes  considered  most  toyal, 
and  of  these  parishes  there  are  only  nine  within  the  whole  State  in 
which  such  permit  is  available. 


14  DIGEST   OF   ELECTION   CASES. 

If  such  be  its  conditiou  as  to  commercial  intercourse  among  its  own 
citizens,  tlie  undersigned  suggest  that  the  government  is  placed  in  even 
a  more  absurd  view  as  to  its  helplessness  in  assuring  protection  by  the 
punishment  of  offenders  against  its  own  laws.  In  proof  of  this  they 
ask  attention  to  the  following  order  issued  by  command  of  Major  Gen- 
eral Hurlbut,  dated  December  27,  1864 : 

[Special  Order  No.  349.] 

3.  Upon  the  official  report  of  the  a.ttorney  general  of  the  State  of  Louisiana  that 
the  ordinary  conrte  of  justice  are  insufficient  to  punish  the  offenders  named  by  him, 
and  in  consideration  that  the  State  government  and  courts  of  Louisiana  owe  their 
present  existence  to  military  authority,  it  is  ordered  that  Michael  De  Courcey,  Ben- 
jamin Orr,  E.  MoShane,  Y.  M.  Eobinson,  A.  G.  Pierson,  and  B.  Wadsworth,  for  pecula- 
tion and  other  offenses,  he  sent  for  trial  before  the  military  commission  now  in  session 
in  the  city  of  New  Orleans,  and  of  which  Brigadier  General  B.  S.  Roberts,  United 
States  volunteers,  is  president,  and  that  the  attorney  general  of  the  State  of  Louisiana 
be  admitted  to  appear  before  said  commission  as  public  prosecutor. 

What  a  conclusive  refutation  of  the  allegation  of  the  existence  of  a 
government  capable  to  maintain  itself,  and  to  fulfill  the  conditions  of  its 
establishment,  and  how  absolute  the  proof  as  to  the  regard  in  which  it 
is  held  by  the  military  authorities !  The  attorney  general  of  the  State 
supplicates  the  major  general  to  supplant  the  majesty  of  the  law,  and 
to  erect  a  military  commission  to  try  offenses  properly  cognizable  by 
the  ordinary  criminal  tribunals;  and  with  cool  complacency  General 
Hurlbut  accedes  to  the  request,  in  consideration  that  the  State  govern- 
ment and  courts  owe  their  existence  to  military  authority,  and  graciously 
permits  the  law  officer  to  appear  before  the  military  commission  tO' 
prosecute  offenses  against  the  municipal  code  of  Louisiana ! 

Surely  it  is  mockery  to  designate  such  a  government  by  the  name  of 
republic,  or  to  dignify  such  a  community  with  the  title  of  a  State. 

Two  points  are  pressed  by  General  Banks  with  much  earnestness  as 
inducements  to  recognition : 

1.  The  propriety  of  recognition  as  tending  to  develop  loyal  senti- 
ments. 

2.  The  danger  that  the  inhabitants  will  invite  French  intervention. 
With  due  respect,  the  undersigned  fail  to  perceive  the  force  of  these 

suggestions. 

Loyalty  in  Louisiana,  in  the  main,  consists  of  mere  submission  to  the 
power  having  the  present  ascendency.  It  is  clearly  and  truly  stated  by 
General  Banks  that  little  reliance  is  to  be  placed  on  an  oath  of  allegiance 
as  a  test  of  fidelity,  and  it  is  notorious  that  the  major  portion  of  those 
within  the  Union  lines,  and  nearly  all  the  delegates  to  the  convention, 
took  the  oath  of  allegiance  to  the  Confederate  States,  and  so  long  as. 
their  power  was  maintained  in  Louisiana,  either  voluntarily  or  com- 
pulsorily.  demonstrated  their  faithfulness  by  obedience.  IJpon  the 
occupation  of  New  Orleans  by  the  Union  forces  the  same  persons,  with 
equal  readiness,  took  the  oath  prescribed  by  the  President's  proclama- 
tion, and  so  long  as  we  hold  occupancy  and  control  will  remain  faithful — 
but  no  longer.  Should  the  rebel  arms  again  prevail  there,  the  great 
body  will  succumb  and  relapse  into  acquiescence  in  its  supremacy. 

The  only  effective  mode  is  to  suppress  the  rebellion  in  the  State to 

destroy  the  government  at  Shreveport — to  take  permanent  occupancy 
of  the  country,  and  give  such  assurance  of  protection  as  will  enable  the 
people  to  rest  secure  in  their  demonstrations  of  fidelity.  This  is  not  to 
be  done  by  the  creation  or  recognition  of  improvised  or  impotent  civil 
governments,  but  by  the  steady  advance  of  the  army,  bringing  the 
inhabitants  under  our  permanent  control. 
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When  this  shall  have  been  done,  the  work  of  restoration  and  reor- 
ganization will  be  desirable  and  easy  of  attainment.  Until  it  shall  have 
been  accomplished  all  schemes  of  reconstruction  are  futile,  resulting 
only  in  the  creation  of  quasi  civil  governments,  wholly  subject  to  mili- 
tary authority,  and  incapable  of  furnishing  protection  or  insuring 
respect. 

The  suggestion  of  French  interference  and  apprehension  for  the  safety 
of  New  Orleans  savors  of  the  argument  ad  captandum. 

The  undersigned  will  be  permitted  to  observe  that  France  is  affected 
by  no  consideration  of  the  presence  or  absence  of  civil  government  in 
Louisiana.  Without  underrating  the  importance  of  the  city  of  New 
Orleans  or  the  navigation  of  the  Mississippi,  they  suggest  that  their 
safety  is  better  insured  by  naval  armaments,  well-appointed  fortifica- 
tions, and  the  bayonets  of  our  gallant  soldiers,  than  by  the  unsubstantial 
sovereignty  vested  in  Governor  Hahn.  Foreign  intervention  has  been 
prevented,  ilot  by  considerations  of  national  morality  or  the  arts  of 
diplomacy,  but  by  the  manifestation  of  the  power  and  energy  of  the 
people  of  the  United  States,  by  her  stupendous  resources,  by  her  won- 
derful invention  in  the  perfection  of  the  enginery  of  war,  and  by  the 
prowess  of  her  army  and  navy,  rendering  doubtful,  if  not  desperate, 
the  issue  of  any  conflict  on  land  or  sea. 

These  are  the  instrumentalities  upon  which  we  must  rely,  not  only 
for  the  safety  of  New  Orleans  but  for  the  final  suppression  of  the  rebel- 
lion, until  which  time  the  question  should  be,  not  how  soon  States  shall 
be  reorganized  and  members  be  admitted  on  this  floor,  but  how  they 
shall  be  restrained  from  setting  up  governments  without  a  people  and 
proposing  representatives  without  constituencies,  to  the  danger  of  feeble 
legislation  and  the  detriment  of  the  republic. 

In  view  of  the  facts  elicited  by  the  investigation  of  the  matter  com- 
mitted to  them,  the  undersigned  submit  the  following  resolution,  dis- 
senting from  the  report  of  the  majority  of  the  commitee: 

Resolved,  That  M.  F.  Bonzano,  claiming  to  be  a  representative  from 
the  first  congressional  district  of  Louisiana,  is  not  entitled  to  a  seat  in 
this  House  as  a  member  thereof. 

N.  B.  SMITHERS. 
CHAS.  UPSON. 


A.  P.  FIELD.— SECOND  CONGRESSIONAL  DISTRICT  OF 

LOUISIANA. 

February  17, 1865. — Mr.  Dawes,  from  the  Committee  of  Elections,  made 

the  following  report: 

Tlie  Committee  of  Elections,  to  wJiom  were  referred  the  credentials  of  A.  F. 
Meld,  claiming  a  seat  in  this  Souse  as  a  representative  from  the  second 
congressional  district  in  Louisiana,  submit  the  following  report: 

The  election  upon  which  Mr.  Field  claims  the  seat  was  held  on  the 
5th  of  September,  1864.     The  number  of  votes  cast  was — 

For  A.  P.  Field 1, 377 

For  A.  P.  Dostie ' 1, 023 

Total .■ - 2, 400 

Majority 354 
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This  district  comprises  that  portion  of  the  fourth  representative  dis- 
trict of  the  parish  of  Orleans  which  is  included  between  St.  Louis, 
Eoupart,  and  Canal  streets,  and  the  Mississippi  River ;  the  first,  second, 
and  third  representative  districts  of  the  parish  of  Orleans,  and  that 
portion  of  the  tenth  representative  district  of  the  parish  of  Orleans 
which  is  known  and  designated  by  existing  statutes  as  the  tenth  ward 
of  the  city  of  New  Orleans. 

This  election,  like  that  of  Mr.  Bonzauo,  heretofore  reported  upon, 
(Report  ISTo.  13,  H.  of  Reps.,)  depends  for  its  validity  upon  the  effect 
which  the  House  is  disposed  to  give  to  the  efforts  to  reorganize  a  State 
government  in  Louisiana,  which  have  been  laid  before  the  House  in 
that  report.  For  the  facts  connected  with  those  efforts,  and  the  con- 
clusions of  the  committee  upon  the  same,  they  respectfully  refer  to  the 
report  in  that  case,  which,  to  that  extent,  they  desire  to  make  a  part  of 
this  report. 

The  committee  report  the  following  resolution,  and  recommend  its 
adoption: 

Resolved,  That  A.  P.  Field  is  entitled  to  a  seat  in  this  House  as  a 
representative  from  the  second  congressional  district  in  Louisiana. 


W.  D.  MANN.— THIRD  CONGRESSIONAL  DISTRICT  OF 

LOUISIANA. 

February  17,  1865. — Mr.  Dawes,  from  the  Committee  of  Elections,  made 

the  following  report : 

The  Committee  of  Elections,  to  whom  were  referred  the  credentials  of  W. 
D.  Mann,  claiming  a  seat  in  this  House  as  a  representative  from  the  third 
congressional  district  in  Louisiana,  submit  the  following  report : 

The  election  in  this  case  was  held  on  the  5th  of  September,  1864. 
The  number  of  votes  cast  was — 

For  W.  D.  Mann 1, 908 

All  others 100 

Total 2, 008 


This  district  comprises  that  part  of  the  tenth  representative  district 
of  the  parish  of  Orleans  which  is  known  and  designated  as  the  eleventh 
ward  of  the  city  of  New  Orleans,  and  the  parishes  of  Jefferson,  Wash- 
ington, St.  Tammany,  St.  Helena,  Livingston,  St.  Charles,  St.  John 
the  Baptist,  St.  James,  Ascension,  East  Baton  Rouge,  Bast  Feliciana, 
West  Feliciana,  Terre  Bonne,  and  Lafourche. 

The  princii)les  involved  in  this  case  are  the  same  which  have  been 
considered  at  length  in  the  report  upon  the  case  of  Mr.  Bouzano,  of  the 
first  district,  to  which  the  House  is  respectfully  referred. 

The  committee  recommend  the  adoption  of  the  subjoined  resolution: 

Resolved,  That  W.  D.  Mann  .is  entitled  to  a  seat  in  this  house  as  a 
representative  from  the  third  congressional  district  in  Louisiana. 
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T.  M.  JACKS  AND  J.  M.  JOHXSOIJr.— FIEST  AND  THIED  CON- 
GRESSIONAL DISTEICTS  OF  ARKANSAS. 

These  cases  were  not  reacbed.    The  House  voted  |2,000  compensatiou. 

February  17,  1865. — Mr.  Dawes,  from  the  Committee  of  Elections,  made 

the  following  report : 

The  Committee  of  Elections,  to  whom  were  referred  the  credentials  of  T.  M. 
Jacks  and  J.  M.  Jolmson,  claiming  seats  in  this  Souse  as  representatives 
from  the  first  and  third  congressional  districts  of  Arkansas,  submit  the 
following  report : 

There  seems  in  Arkansas  at  all  times  to  have  been  a  large  number  of 
unconditional  Union  men.  It  is  evident  that  the  so-called  secession 
ordinance  was  not  passed  in  accordance  with  the  wishes  of  the  people  of 
the  State.  The  convention  elected  ii^  1861  was  largely  TJnion,  but,  with- 
out instructions  from  the  people,  passed  the  ordinance  of  secession. 

After  three  years  of  war  and  desolation,  the  loyal  people  of  Arkansas 
assembled  in  convention  at  Little  Eock  in  January,  1864.  The  result 
of  the  convention's  deliberations  was  the  amending  of  the  State  consti- 
tution, the  appointment  of  a  provisional  governor,  lieutenant  governor, 
and  secretary  of  state,  and  the  designation  of  the  14th,  15th,  and  16th 
days  of  March  as  the  time  for  holding  a  general  election  throughout  the 
State. 

The  acts  of  this  convention,  judging  from  the  statements  of  its  mem- 
bers, were  rather  suggestive  than  obligatory.  Indeed,  it  did  not  claim 
its  acts  as  binding  until  they  were  ratified  by  the  people,  which  was 
done  with  a  unanimity  seldom  met  with.  At  the  election  on  the  14th, 
15th,  and  16th  of  March  the  acts  of  the  convention  were  approved  by 
12,177  voters,  while  they  were  disapproved  by  only  226.  At  that  elec- 
tion the  people  of  more  than  forty  counties  elected  State  and  county 
officers  necessary  to  set  to  work  again  the  machinery  of  a  loyal  State 
government,  which  had  been  overthrown  by  the  rebellion  in  the  month 
of  May,  1861. 

On  the  18th  of  April,  1864,  the  State  government  was  formally  inaugu- 
rated, since  which  time  it  has  been  struggling  for  an  existence  under 
difficulties  which  those  who  are  strangers  to  its  trials  cannot  properly 
appreciate. 

The  amended  constitution  differs  from  the  constitution  of  the  State 
before  the  rebellion  in  but  a  few  important  particulars. 

1st.  It  forever  prohibits  slavery  or  involuntary  servitude,  which  it 
does  in  the  following  words,  viz  : 

f  Extract  from  the  present  constitution  of  the  State  of  Arkansas.] 

Artici-e  v. 
AhoUshment  of  slave'ry. 

Section  1.  Neither  slavery  nor  involuntary  servitude  shall  hereafter  exist  in  this 
State,  otherwise  than  for  the  punishment  of  crime,  whereof  the  party  shall  have  been  con- 
victed hy  due  process  of  law ;  nor  shall  any  male  person  arrived  at  the  age  of  twenty- 
one  years,  nor  female  arrived  at  the  age  of  eighteen  years,  be  held  to  serve  any  person 
as  a  servant,  under  any  indenture  or  contract  hereafter  made,  unless  such  person  shall 
enter  into  such  indenture  or  contract  while  in  a  state  of  perfect  freedom,  and  on  condi- 
tion of  a  lonafide  consideration  received,  or  to  be  received,  for  their  services. 

Nor  shall  any  indenture  of  any  negro  or  mulatto  hereafter  made  and  executed  out  of 
this  State,  or,  if  made  in  this  State,  when  the  term  of  service  exceeds  one  year,  be  of 

fl.  Mis.  Doc.  152 2 
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the  least  validity,  except  those  given  in  case  of  apprenticeship,  -which  shall  not  be  for 
a  longer  term  than  until  the  apprentice  shall  arrive  at  the  age  of  twenty-one  years,  if 
a  male,  or  the  age  of  eighteen  years,  if  a  female. 

It  also  provides  for  the  oflSce  of  lieutenant  governor,  an  office  not 
known  to  the  old  State  constitution. 

The  supreme  judges  of  the  State  are,  under  the  amended  constitution, 
elected  by  the  people ;  under  the  old  they  were  chosen  by  the  legislature. 
There  are  some  other  trifling  differences  relating  to  the  trial  for  cases  of 
assault  and  battery,  the  amount  of  claims  that  may  be  tried  before  a 
justice's  court,  &c. 

The  preamble  to  the  constitution  repudiates  emphatically  the  rebel 
debt  of  the  State,  and  declares  null  and  void  all  acts  of  rebel  magistrates 
done  under  the  authority  of  the  rebellion,  save  the  solemnization  of  mat- 
rimony, the  act  of  conveyancing,  and  others  of  similar  nature  provided 
for  under  like  circumstances  under  the  common  law.  The  convention 
also  provided  that  aU  laws  and  parts  of  laws  in  force  in  the  State  prior 
to  the  6th  day  of  May,  A.  D.  1861,  and  not  inconsistent  with  the 
amended  constitution,  should  be  in  full  force  and  effect  as  before  the 
rebellion. 

The  governor  elect  was  duly  and  formally  inaugurated  on  the  18th 
April.  The  legislature,  composed  of  senators  and  representatives  from 
more  than  forty  of  fifty-five  counties  in  the  State,  met  at  the  State  capi- 
tol,  on  the  11th  of  April,  and  each  house  organized  with  a  quorum 
present  during  the  first  week  of  the  session. 

The  legislature  remained  in  session  to  the  1st  of  June,  when  they 
adjourned  until  the  first  Monday  in  November,  at  which  time  they  again 
met,  and  continued  in  session  to  the  1st  of  January  of  the  present  year, 
when  they  again  adjourned  until  the  1st  January,  A.  D.  1866. 

During  the  session  of  April  and  May,  1864,  the  legislature  elected  two 
United  States  senators  to  fill  the  unexpired  terms  of  William  K.  Sebas- 
tian and  Dr.  Mitchell,  senators  from  that  State  previous  to  the  commence- 
ment of  the  rebellion. 

During  the  said  session  of  the  legislature  they  passed  an  act  defining 
the  qualification  of  voters,  which  shows  most  clearly  that  they  entertain 
no  sympathy  or  fellowship  with  the  rebellion.  The  sixth  section  of  that 
act  is  in  the  following  words : 

And  ie  it  further  enacted  iy  the  general  assenibly  of  the  State  of  ArTcansas,  That  each  voter 
shall,  before  depositing  his  vote  at  any  election  in  this  State,  take  an  oath  that  he  will 
support  the  Constitution  of  the  United  Slates  and  of  this  State,  and  that  he  has  not 
voluntarily  borne  arms  against  the  United  States,  or  this  State,  nor  aided,  directly  or 
indirectly,  the  so-called  confederate  authorities  since  the  eighteenth  day  of  AprilJ  A.  D. 
1864,  (the  day  the  governor  was  inaugurated,)  said  oath  to  be  administered  by  one  of 
the  judges  of  the  election ;  and  this  act  shall  take  effect  from  and  after  its  passage. 

This  act  shows  a  commendable  prudence  on  the  part  of  the  legislature 
to  guard  the  ballot-box  against  the  disloyal  part  of  the  people.  While 
the  constitution  makes  no  provision  against  returned  rebels  Avho  were 
once  citizens  of  the  State,  this  prompt  legislation  shows  that  the  people 
are  determined  to  guard  themselves  in  the  future  against  those  who 
have  well  nigh  ruined  their  State  in  the  past. 

Arkansas  has  given  another  proof  of  her  loyalty  and  devotion  to  the 
United  States,,  which  should  not  be  overlooked.  From  evidence  which 
your  committee  have  no  disposition  to  discredit,  it  appears  that  Arkansas 
has  furnished  at  least  ten  thousand  volunteer  soldiers  for  the  United 
States. armies.  These  men  are  to-day  either  filling  a  soldier's  grave,  or. 
the  ranks  of  their  country's  armies. 

At  the  election  in  March,  1864,  the  people  of  the  first  congressional 
district  elected  T.  M.  Jacks  as  their  representative  in  Congress  by  a 
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vote  of  about  three  thousand.  The  second  district  elected  A.  A.  C. 
Eogers,  by  a  large  majority  over  his  competitor.  The  third  district,  J. 
M.  Johnson,  by  a  very  large  majority. 

The  first  district  is  composed  of  the  following  named  counties :  Arkan- 
sas, Conway,  Crittenden,  Craighead,  Fulton,  Greene,  Independence, 
Izard,  Jackson,  Lawrence,  Mississippi,  Monroe,  Philips,  Poinsett,  Prairie, 
Eandolph,  St.  Francis,  Searcy,  Van  Buren,  and  White.  These  counties 
by  their  returns  show  that  in  the  presidential  election  in  1860  they  cast 
16,841  votes.  Fourteen  of  these  counties,  viz.,  Arkansas,  Conway, 
Crittenden,  Fulton,  Independence,  Izard,  Jackson,  Lawrence,  Monroe, 
Philips,  Prairie,  Eandolph,  and  Van  Buren,  which  participated  pretty 
fully  in  the  election  of  March,  cast  the  aggregate  vote  of  3,000.  These 
counties  in.  1860  gave  14,00S  votes — the  six  counties  not  voting,  or 
voting  to  only  a  very  limited  extent,  in  the  election  of  March,  to  witr 
Craighead,  Greene,  Mississippi,  Poinsett,  Searcy,  and  St.  Francis,  gave,, 
in  1860,  2,836  votes;  these,  under  the  ratio  of  the  vote  cast  in  the  elevea 
counties  that  did  vote,  should  have  given  about  537  votes  at  the  March 
election.  Of  the  3,000  votes  cast  in  this  district  for  member  of  Congress, 
T.  M.  Jacks  received  all  hnt  fifteen. 

In  the  second  district,  composed  of  the  counties  of  Ashley,  Bradley,. 
Calhoun,  Chicot,  Clark,  Columbia,  Dallas,  Desha,  Drew,  Hempstead,. 
Hot  Springs,  Jefferson,  La  Fayette,  Ouachita,  Pulaski,  Saline,  and  Union, 
your  committee  have  not  been  able  to  satisfy  themselves  as  to  the  vote 
cast;  the  evidence  going  to  show  that  in  this  district  the  vote  was  re- 
spectable as  compared  to  the  whole  vote  of  the  State — that  some  four  or 
five  counties  did  not  vote  in  the  election,  and  that  the  vote  of  th& 
counties  of  Jefferson  and  Pulaski  was  relatively  large. 

In  the  third  district,  composed  of  the  counties  of  Benton,  Carroll,- 
Crawford,  Franklin,  Johnson,  Madison,  Marion,  Montgomery,  Newton, 
Perry,  Pike,  Polk,  Pope,  Scott,  Clark,  Sebastian,  Sevier,  Washington, 
and  Yell,  the  vote  in  March  was  a  tolerably  full  one,  aU  except  the 
county  of  Perry  participating  in  the  election. 

In  this  district  the  vote  for  representative  in  Congress  was  nearly  five 
thousand,  of  which  vote  J.  M.  Johnson  received  over  four  thousand. 
These  counties  in  1860  gave  an  aggregate  vote  of  16,932. 

The  position  taken  by  the  committee  in  the  case  of  Mr.  Bonzano,  of 
Louisiana,  will  apply  with  equal  force  to  these  cases  from  Arkansas. 
In  the  report  in  that  case  the  committee  say: 

This  election  depends  for  its  validity  upon  the  effect  which  the  House  is  disposed 
to  give  to  the  efforts  to  reorganize  a  State  government  in  Louisiana,  which  have  here 
been  briefly  recited.  The  districting  of  the  State  for  representatives  and  the  fixing  of 
the  time  for  holding  the  election,  were  the  acts  of  the  convention.  Indeed,  the  election 
of  governor  and  other  State  officers,  as  well  as  the  existence  of  the  convention  itself, 
as  well  as  its  acts,  are  all  parts  of  the  same  movements. 

It  is  objected  to  their  validity  that  they  neither  originated  in  nor  followed  any 
pre-existing  \kw  of  the  State  or  nation.  But  the  answer  to  this  objection  lies  in  the 
fact  that,  in  the  nature  of  the  case,  neither  a  law  of  the  State  nor  nation  to  meet  the 
case  was  a  possibility.  The  State  was  attempting  to  rise  out  of  the  ruin  caused  by  an 
armed  overthrow  of  its  laws.  They  had  been  trampled  in  the  dust;  and  there  existed 
no  body  in  the  State  to  make  an  enabling  act.  Congress  cannot  pass  an  enabling  act 
for  a  State.  It  is  neither  one  of  the  powers  granted  by  the  several  States  to  the  gen- 
eral government,  nor  necessary  to  the  carrying  out  of  any  of  those  powers ;  and  all  "  the 
powers  not  delegated  tb  the  United  States  by  the  Constitution,  nor  prohibited  by  it  to 
the  States,  are  reserved  to  the  States  respectively,  or  the  people."  It  is  preposterous  to 
have  expected  at  the  hands  of  the  rebel  authorities  in  Louisiana  that,  previous  to  the 
overthrow  of  the  State  government,  they  should  prepare  a  legal  form  of  proceeding 
for  its  restoration.  In  the  absence  of  any  such  legal  form  prepared  beforehand  in  the 
State,  and  like  absence  of  power  on  the  part  of  the  general  government,  under  the 
delegated  powers  of  the  Constitution,  it  foUows  that  the  power  to  restore  a  lost  State' 
government  in  Louisiana  existed  nowhere,  or  in  "  the  people,"  the  original  source  of  all 
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political  power  in  this  country.  The  people,  in  the  exercise  of  that  power,  cannot  he 
required  to  conform  to  any  particular  mode,  for  that  presupposes  a  power  to  prescribe 
outside  of  themselves,  which  it  has  been  seen  does  not  exist.  The  result  must  be  repub- 
lican ;  for  the  people  and  the  States  have  surrendered  to  the  United  States,  to  that 
extent,  the  power  over  their  form  of  government  in  this,  that  "  the  United  States  shall 
guarantee  to  every  State  a  republican  form  of  government." 

It  follows,  therefore,  that  if  this  work  of  reorganizing  and  re-establishing  a  State 
government  v^aa  the  work  of  the  people,  it  was  the  legitimate  exercise  of  an  inalienable 
and  inherent  right,  and,  if  republican  in  form,  is  entitled  not  only  to  recognition,  but 
to  the  "guarantee"  of  the  Constitution. 

The  committee  recommend  to  the  House  for  its  adoption  the  sut- 
joined  resolutions: 

Besolved,  That  T.  M.  Jacks  is  entitled  to  a  seat  in  this  House  as  a 
representative  from  the  first  congressional  district  in  Arkansas. 
■  Besolved,  That  J.  M.  Johnson  is  entitled  to  a  seat  in  this  House  as  a 
representative  from  the  third  congressional  district  in  Arkansas. 


Washington  City,  D.  C,  May  10, 1864. 
Hon.  H.  S.  Dawes,  Chairman  Committee  of  Elections : 

Sir.:  ;Petmit  us  to  present  to  -you,  and  through  you  to  the  committee  of  which  you 
are  .chairman,  the  accompanying  statement,  detailing  a  condensed  history  of 

'    '  SECESSION  AND  EEOBGANIZATION  IN  AEKANSAS. 

A  majority  of  the  voters  of  Arkansas  were  opposed  to  secession  at  the  election  on 
the  18th  of  February,  A.  D.  1861,  for  members  to  a  convention.  There  were  in  that 
election  about  11,000  majority  of  Union  votes  cast,  and  about  9,000  voters  did  not  go 
to  the  polls.  It  may  safely  be  assumed  that  all  who  staid  away  from  the  election 
were  Union  men.  The  secessionists  mustered  their  full  strength,  while  Union  men,  not 
jealizing  the  threatened  danger,  were  disposed  to  treat  this  election  as  rather  a  farce 
than  as  the  fearful  reality  it  has  since  proved  to  have  been.  That  election,  allowing 
for  several  sepesh  conventions  between  the  day  of  the  election  and  the  meeting  of  the 
convention,  returned  thirty-four  secessionists  and  forty  Union  men.  The  convention 
remained  thus  divided  during  its  boisterous  session  of  the  month  of  March.  It  finally 
adjourned,  subject  tcthe  call  of  its  president,  having  accomplished  nothing  save  that  it 
did  agree  to  refer  the  entire  question  of  Union  or  secession  back  to  the  people,  to  he 
voted  upon  the  ensuing  August.  Soon  after  the  adjournment  of  the  convention  Sumter 
was  fired  upon ;  Mr.  Lincoln  issued  his  ijroclamation  calling  for  75,000  men ;  the  presi- 
dent of  the  adjourned  convention,  by  proclamation,  convened  said  convention  early  in 
May;  on  the  6th  an  ordinance  of  secession  was  passed,  and  immediately  thereafter  the 
convention  dispatched  its  commissioners  to  Montgomery,  Alabama,  to  ally  the  State 
with  those  forming  the  new  confederacy.  This  was  done  without  at  all  consulting  the 
people;  and  thus  was  inaugurated  a  reign  of  desolation,  terror,  and  blood,  the  like  of 
which  the  world  has  seldom  if  ever  seen.  Men  of  little  practical  worth,  and  of  less 
morals  than  worth,  became  the  apostles  of  this  new  doctrine;  they  belabored  the 
people  at  every  town,  hamlet,  by-place,  and  country  cross-road,  or  dram-shop.  They 
descanted  at  large  upon  the  glories,  the  magnificence,  the  uncomputed  wealth,  the  sur- 
passing grandeur,  of  a  southern  confederacy;  the  laborer  of  to-day  under  the  old 
government  was  to  be  a  nabob,  a  moneyed  prince,  of  the  new  confederacy;  he  that  hesi- 
tated, that  doubted,  that  could  not  realize  all  that  was  told  him,  and  more,  was  a  suh- 
missionist,  a  coward,  a  traitor,  a  fogy,  a  fool,  a  fit  associate  only  for  the"  ascetic,  cold, 
plodding,  heartless,  souUess  northerners,  whose  treachery  and  crimes  wore  painted 
darker  than  Erebus.  Such  an  one  should  not  dare  think  of  minglino-  in  the  society  of 
the  61ite,  dashing,  chivalrous  southerner,  in  whose  veins  flowed  the^best  blood  of  all 
nations,  and  whose  transcendent  virtues  were  plucked  direct  from  the  throne  of  the 
Eternal.  Indeed,  the  Devil  never  labored  half  so  hard  to  beguile  mother  Eve  as  did 
secessionists  to  deceive  Union  men. 

Volunteer  soldiers  were  called  for  to  fight  the  battles,  if  battle  should  be  needed  of 
this  "golden  government."  There,  however,  was  to  be  no  fight;  the  "vand'il  hordes" 
were  to  quail  and  flee  before  southern  daring.  But  fluent  declamation  and'  beautiful 
imagery  could  not  stultify  a  large  portion  of  the  practical,  thinking,  patriotic'union 
men  of  Arkansas;  they,  would  not  volunteer  into  the  new  service.  For  their  benpfit 
the  confederate  conscription  of  May,  1862,  was  most  graciously  tendered  B  v  this  tliev 
■were  forced  into  the  army  or  compelled  to  flee  their  homes  to  the  swamps  or  mmvii+ain 
fastnesses,  there  to  be  hunted  down  like  wild  beasts  by  devils  and  hounds     B    the 
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rigor  of  the  confederate  conscription  the  State  was  almost  depopulated  of  men  until 
the  people  were  relieved  by  the  federal  armies. 

There  were  several  regiments  and  parts  of  regiments  of  Arkansas  troops  raised  prior 
to  General  Steele's  occupation  of  Little  ROck,  details  of  which  can  be  furnished  if 
needed. 

In  September,  1863,  General  Steele  occupied  Little  Eock,  and  General  Blunt,  Fort 
Smith.  A  large  portion  of  the  State,  by  those  movements,  was  rescued  fi:om  the  con- 
federate despotism ;  the  swamps,  the  canebrakes,  the  mountain  gorges  gave  up  their 
long-hidden  treasures,  and,  like  the  fabled  hosts  of  Attila,  men  seemed  to  rise  as  by 
magic  out  of  the  ground  and  flock  to  the  standards  of  Steele  and  Blunt.  There  are 
now  between  seven  and  ten  thousand  true  and  tried  Arkansians  bearing  arms  in  the 
federal  service. 

Very  soon  after  the  federal  occupancy  of  the  State  the  reorganization  movement 
commenced.  Large  and  enthusiastic  reorganization  meetings  were  held  all  over  the 
liberated  portion  of  the  State.  In  November  the  third  congressional  district,  composed 
of  the  countie's  of  Marion,  Carroll,  Madison,  Benton,  Washington,  Newton,  Pope,  YeU, 
Perry,  Johnscm,  Franklin,  Crawford,  Sebastian,  Scott,  Polk,  Montgomery,  Clark,  Pike, 
and  Sevier,  elected,  by  a  vote  of  over  4,000,  Colonel  J.  M.  Johnson  as  a  member  to  the 
United  States  Congress.  In  December  a  number  of  stanch,  prominent  Union  men  of 
the  State  visited  Washington  City  to  see  and  confer  with  the  President  and  with  Con- 
gress, to  learn  what  the  State  could  do  or  what  she  ought  to  do.  Early  in  January, 
1864,  a  convention,  composed  of  delegates  ftom  about  one-half  the  counties  of  the  State, 
assembled  in  Little  Rock.  After  nearly  three  weeks'  deliberation  they  agreed  upon  a 
plan  of  reorganization.  They  amended,  in  a  few  important  particulars,  the  old  State 
constitution,  a  copy  of  which,  as  amended,  is  herewith  forwarded.  They  appointed  a 
provisional  governor,  lieutenant  governor,  and  secretary  of  state.  They  provided  for 
an  election,  to  be  held  on  the  14th,  15th,  and  16th  of  March,  at  which  election  the 
voters  of  the  State  were  not  only  called  upon  to  vote  for  all  State,  district,  and  county 
officers,  but  to  vote  upon  the  acts  of  said  convention,  approving  or  rejecting  the  same. 
While  the  convention  were  working  at  Little  Rock,  tlie  Arkansas  citizens  in  Washing- 
ton had  not  been  idle.  They  had  represented  to  the  President  the  great  solicitude  of 
their  people  at  home.  The  President,  not  knowing  of  the  action  of  the  convention, 
ordered  Major  General  Steele,  commanding,  to  have  an  election  in  the  State,  to  take 
effect  on  the  28th  of  March.  There  was  no  previously  arranged  concert  between  the 
Arkansas  citizens  in  Washington  and  the  members  of  the  convention ;  but  so  great 
and  all-absorbing  was  the  one  grand  question,  tliat  of  State  reorganization,  that  there 
was  not  the  sli^test  conflict  in  the  results  of  their  proceedings  save  a  difference  of 
two  weeks'  time  in  the  day  set  for  holding  the  election ;  and,  what  is  still  more  remark- 
able, the  day  set  apart  by  the  President  was  that  first  fixed  upon  by  the  convention ; 
but,  upon  mature  deliberation,  it  was  thought  that  the  people  could  be  as  well  pre- 
pared for  the  election  by  the  14th  as  they  could  by  the  28th,  and  that  Arkansas  had  no 
time  to  lose  in  so  important  a  measure.  The  President,  after  issuing  his  first  order  for 
an  election,  became  advised  of  the  action  of  the  convention,  and  immediately  counter- 
manded his  first  order,  and  instructed  General  Steele  "  to  keep  the  convention  on  its 
own  way"  by  holding  the  election  on  the  14th,  15th,  and  16th  of  March,  as  provided 
by  the  convention.  You  will  perceive  that  the  election  in  Arkansas  was  held  not  only 
in  accordance  with  the  promptings  of  a  general  uprising  of  the  Union  sentiment  of  the 
State,  but  in  obedience  to  a  positive  order  of  the  President  of  the  United  States. 

That  election  ratified  the  constitution  and  ordinances  of  the  convention  by  a  vote  of 
more  than  12,000,  elected  a  governor,  a  lieutenant  governor,  a  secretary  of  state,  an 
auditor  of  public  accounts,  a  State  treasurer,  an  attorney  general,  three  supreme 
judges,  three  members  to  Congress,  one  ftom  each  district,  as  per  apportionment  under 
act  January  19,  1861,  six  circuit  judges,  seven  prosecuting  attorneys,  twenty-three  out 
of  twenty-five  State  senators,  and  fifty-nine  out  of  seventy-five  representatives  to  the 
legislature,  all  of  which  will  more  fully  appear  from  the  governor's  proclamation  of 
April  11,  a  copy  of  which  is  herewith  forwarded. 

By  a  reference  to  dates  you  will  perceive  that  reorganization  in  Arkansas  commenced 
several  weeks  prior  to  the  issuance  of  the  President's  amnesty  proclamation  of  Decem- 
ber 8, 1863,  which  was  not  generally  received  in  Arkansas  till  some  two  or  three  weeks 
later.  The  people,  though  possibly  not  approving  that  proclamation  in  all  its  details, 
laid  hold  of  it  as  an  anchor  of  hope ;  it  infused  new  life  and  vigor  into  the  reorganiza- 
tion movement  throughout  the  State. 

The  people  held  their  elections  buoyant  with  hope,  never  doubting  for  a  moment  the 
faith  of  the  government  that  if  they  complied  with  expressed  requirements  of  that 
proclamation  their  acts  should  be  valid,  and  they  entitled  to  all  the  benefits  therefrom 
arising.  The  State  gave  largely  more  than  twice  the  number  of  votes  required  of  her 
in  that  proclamation,  and  the  votes  given  were  not  confined  to  one  or  two  small  and 
crowded  localities.  Arkansas  has  no  large  cities.  She  has  fifty-five  counties;  by  a 
reference  to  the  governor's  proclamation  you  will  perceive  that  forty-three  of  these  are 
represented  in  the  lower  house  of  the  State  legislature.    Her  congressmen  were  elected 
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each  in  his  own  district  tiy  a  vote  Ijearing  a  fair  ratio  to  the  vote  in  1860,  as  compared 
■with,  the  whole  State  vote,  now  coiupared  to  the  whole  vote  of  1860. 

The  first  district  is  composed  of  the  counties  of  Greene,  Mississippi,  Craighead^  Ean- 
dolph,  Lawrence,  Fulton,  Izard,  Searcy,  Van  Buren,  Independence,  Jackson,  Poinsett, 
Crittenden,  Saint  Francis,  White,  Conway,  Prairie,  Arkansas,  Monroe,  and  Philips. 
These  twenty  counties  in  1860  had  a  white  population  of  112,310  peraons ;  allowing  one 
vote  for  every  six  persons,  the  ratio  of  the  presidential  .vote  of  the  State  for  that  year 
would  give  tidis  district  a  voting  population  at  that  time  of  18,718.  In  the  election  of 
the  14th,  15th,  and  16th  March  it  gave  a  vote  of  something  more  than  3,000,  fully  one- 
sixth  of  the  vote  of  I860.  In  this  district  sis  counties,  Greene,  Craighead,  Mississippi, 
Poinsett,  Randolph,  and  Searcy,  are  not  represented  in  the  lower  house  of  the  State 
legislature.  The  people  of  these  counties  were  deterred  from  voting  by  bands  of  con- 
federate soldiers  in  the  rear  of  General  Steele. 

T.   M.  JACKS,  MEMBER  ELECT. 

In  the  counties  of  the  first  district  not  represented  in  the  State  legislature  there 
were,  in  1860,  24,681  white  persons,  representing  4,113  voters,  which  number,  subtracted 
from  the  whole  number,  18,718,  leaves  no  less  than  14,605  voters  of  1860  represented 
now  in  the  legislature  by  the  vote  of  the  14th,  15th,  and  16th  March. 

A.   A.   C.   BOGEES,  MEMBEE  ELECT. 

In  the  second  district  the  counties  not  represented  in  the  legislature  had,  in  1860,  a 
white  population  of  24,008,  equal  to  4,001  voters,  which,  taken  from  the  whole  num- 
ber, 15,096,  leaves. 11,095  voters  of  1860  now  represented  in  the  State  legislature. 

J.   M.   JOHSrSON,  MEMBEE  ELECT. 

In  the  third  district — the  county  of  Perry  the  only  one  not  represented  in  the  legis- 
lature— there  were,  in  1860,  2,162  white  persons,  making  360  voters ;  these  taken  from 
20,298  leave  19,938  voters  of  1860  now  represented  in  the  State  legislature. 

The  second  district  is  composed  of  the  counties  of  Pulaski,  Saline,  Hot  Springs,  Jef- 
ferson, Dallas,  Bradley,  Drew,  Desha,  Chicot,  Ashley,  Calhoun,  Union,  Ouachita,  Col- 
umbia, Hempstead,  and  Lafayette.  This  district,  in  1860,  had  a  white  population  of 
90,562,  giving,  for  the  same  time,  15,096  voters ;  this  district  returned  its  member  by  a 
vote  or  more  than  2,000 ;  in  this  district  the  counties  of  Ashley,  Chicot,  Columbia, 
Desha,  and  Union  have  no  representatives  in  the  legislature. 

The  third  district,  composed  of  the  nineteen  counties  before  mentioned  that  elected 
Colonel  Johnson  to  Congress  in  November,  1863,  had,  in  1860,  a  white  poprdation  of 
121,788,  giviog,  as  per  ratio  adopted,  20,298  voter's  at  that  time.  They  now  give  a  vote 
of  more  than  5,000.  All  the  counties  of  this  district  are  represented  in  the  legislature 
except  Perry. 

Of  the  voters  of  1860  we  think  we  are  safe  in  saying  that  more  than  one-half  of  them 
have  been  forced  from  the  State  or  into  the  rebel  armies.  Of  those  remaining  in  the 
State  and  not  in  the  confederate  armies,  we  think  fully  one-half  voted;  and  of  those 
who  have  proved  their  loyalty  by  voluntarily  subscribing  the  President's  amnesty  oath, 
■more  than  four-fifths  of  them  voted. 

The  legislature  met  in  Little  Eock  on  Monday,  the  11th  of  AprU.  The  senate  organ- 
ized on  Tuesday,  with  seventeen  members  present ;  the  house  not  till  Friday,  there  not 
being  a  quorum  in  attendance  until  that  day.  The  two  houses  have  been  regularly  in 
session  ever  since.  The  latest  intelligence  we  have  from  them  they  had  chosen  one 
United  States  se5^ator,  and  were  balloting  for  the  other.  The  governor,  Isaac  Murphy, 
was  duly  and  formally  inaugurated  on  Monday,  the  18th  April.  All  the  other  officers  of 
the  State  have  been  qualified  and  properly  inducted  into  office.  County  and  town- 
ship officers,  such  as^^sheriffs,  clerks,  county  and  probate  judges,  treasurers,  coroners, 
school  commissioners,  internal  improvement  commissioners,  justices  of  the  peace,  and 
constables,  were  elected)  at  the  late  election  for  most  of  the  counties.  For  those  that 
could  not  hold  their  elections  in  March  there  is  ample  provision  made,  as  you  will  see 
by  a  reference  to  the  schedule  appended  to  the  constitution. 

You  will  thus  perceive  that  the  machinery  of  our  State  is  fully  at  work ;  that  it  is  as 
yet  a  little  rough.  That  it  needs  a  little  "  grease "  wo,  as  well  as  any  one  else,  do 
know ;  but  that  the  earnest  will  and  the  indomitable  energies  of  tlie  people  will  make 
it  "go"  is  not  to  be  questioned,  by  any  one  cognizant  of  the  facts,  for  a  moment. 

In  conclusion  permit  us  to  say,  in  behalf  of  our  people,  that  Union  men  in  Arkansas 
have  suffered  what  the  world  may  imagine  but  can  never  know  ;  they  have  passed 
through  ordeals  of  sophistry  and  lies,  fire  and  sword,  pestilence  and  famine,  terror  and 
blood;  and  to-day  they  stand  forth  the  purified  monuments  of  constancy  and  patriot- 
ism, willing  still  to  make  further  sacrifices  for  country  and  principle.  We  present 
thom  to  you,  believing  them  worthy  your  most  earnest  and  serious  consideration.    We 


DIGEST    OF   ELECTION   CASES.  23 

present  them  as  true  men,  not  as  qnasi  secessionists,  not  as  half-reclaimed  rebels. 
They  know  th^t  by  the  terrible  convulsions  of  the  last  three  years  the  pride  of  their 
State  has  been  humbled,  but  they  suffer  no  man  to  insinuate. that  their  honor  has  been 
compromised  or  themselves  thereby  disgraced.  They  feel  but  too  keenly  the  pierce  of 
this  barb,  perhaps  unintentionally,  but  too  often  hurled  at  them  by  men  whose  good 
fortune  it  has  been  to  live  where  loyalty  was  fashionable,  where  loyalty  was  popular. 
Permit  ustosay,  for  our  people,  that  none  but  the  southern  Union  man  can  ever  know 
the  highest  cost  of  loyalty.  From  our  more  fortunate  brothers  we  expect  all  the  rights, 
franchise?,  and  amenities  due  American  citizens.  We  ask  nothing  more ;  we  are  wil- 
ling to  receive  nothing  less.  We  come  not  as  paupers,  asking  charity,  hut  as  equals, 
claiming  justice. 

Hoping  this  condensed  statement  may  be  of  service  to  your  corbmittee  in  arriving  at 
conclusions  which  shall  be  alike  just  and  generous  to  the  suffering  people  whom  we 
have  the  honor  to  represent, 

We  subscribe  ourselves,  most  respectfully,  yours, 

T.  M.  JACKS. 

J.  M.  JOHNSON. 

A.  A.  C.  EOGEES. 


PROCLAMATION. 

Executive  Office, 

Little  Bock,  April  11,  1864. 

In  accordance  with  the  provisions  of  the  schedule  appended  to  the  constitution 
adopted  by  the  late  convention  of  the  State  of  Arkansas,  I,  Isaac  Murphy,  provisional 
governor  of  said  State,  do  hereby  make  proclamation  that,  at  an  election  held  on  the 
14th,  15th,  and  16th  days  of  March,  1864,  the  constitution  and  ordinances  of  said  late 
State  convention  were  ratified  within  the  meaning  of  the  President's  proclamation  of 
December  8,  1863,  and  that  the  vote  for  and  against  the  constitution  and  ordinances 
was  as  follows : 

Constitution  and  ordinances,  ratified,  twelve  thousand  one  hundred  and  seventy-seven 
votes. 

Constitution  and  ordinances,  rejected,  two  hundred  and  twenty-six  votes. 

And  I  further  certify  that  the  following  named,  persons  were  elected  to  the  various 
oflices  hereinafter  named,  to  wit : 

Eobert  J.  T.  White,  secretary  of  state ;  James  E.  Berry,  auditor  of  public  accounts ; 
E.  D.  Ayres,  treasurer  of  state ;  Charles  T.  Jordan,  attorney  general ;  C.  A.  Harper,  T. 

D.  W.  Yonley,  and  Elisha  Baxter,  supreme  judges. 

Elected  to  Congress. — 1st  district,  T.  M.  Jacks;  2d  district,  A.  A.  C.  Eogers;  3d  dis- 
trict, J.  M.  Johnson. 

Judges  of  circuit  courts  elected. — 1st  judicial  circuit,  J.  M.  Hanks ;  2d  judicial  circuit, 

R.  A.  Whitmore ;   3d  judicial  circuit, ;   4th  judicial  circuit,  Thomas  W. 

Pounds ;  5th  judicial  circuit,  W.  M.  Matheney ;  6th  judicial  circuit, ;  7th 

judicial  circuit, ;  8th  judicial  circuit,  Elias  Harrell;  9th  judicial  circuit, 

A.  N.  Hargrove. 

ProscuUng  attorneys  elected. — 1st  judicial  circuit,  J.  T.  Moore ;  2d  judicial  circuit,  E. 

V.  McCracken ;  3d  judicial  circuit, ;  4th  judicial  circuit,  Joseph  Cravens ; 

5th  judicial  circuit,  S.  W.  WiUiams ;  6th  judicial  circuit, ;  7th  judicial 

circuit,  W.  B.  Pagett;  8th  judicial  circuit,  Thomas  H.  Patton;  9th  judicial  district,  J. 

E.  Steele. 

MEMBERS   ELECTED  TO  THE  LEQISLATURE. 

Senators. — 1st  senatorial  district,  E.  D.  Ham ;  2d  senatorial  district,  John  McCoy;  3d 
senatorial  district,  Jesse  M.  Gilstrap ;  4th  senatorial  district,  Luther  C.  White ;  5th 
senatorial  district,  Charles  Milor;  6th  senatorial  district,  William  Stout;  7th  senator- 
ial district,  F.  M.  Stratton ;  8th  senatorial  district,  Thomas  Jefferson ;  9th  senatorial 
district.  King  Bradford;  10th  senatorial  district,  E.  D.  Eushing;  11th  senatorial  dis- 
trict, J.  J.  Ware ;  12th  senatorial  district,  J.  M.  Lemmons ;  13th  senatorial  district, 
A.  B.  Fryrear ;  14th  senatorial  district,  T.  Lamb^rton ;  15th  senatorial  district  J.  Q. 
Taylor ;  16th  senatorial  district,  Trueman  Warner ;  17th  senatorial  district,  no  returns ; 
18th  senatorial  district,  I.  C.  Mills ;  19th  senatorial  district,  W.  C.  Valandigham ;  20th 
senatorial  district,  E.  H.  Stanfield ;  21st  senatorial  district,  no  returns ;  23d  senatorial 
district,  W.  H.  Harper;  23d senatorial  district,  E.  W.  Gilpin;  24th  senatorial  district,  L. 
D.  CantreU ;  25th  senatorial  district,  E.  H.  Vance. 

JRepresentativea. — Arkansas  County,  G.  C.  Cooper ;  Bradley  County,  W.  W.  Scarbor- 
ough ;  Washington  County,  John  Pearson,  W.  H.  Nott,  M.  H.  Patton,  and Waddle ; 

Benton  County,  R.  H.  Whimpey,  Jesse  Shortess ;  Madison  County,  T.  H.  Scott,  G.  W. 
Seamans ;  Carroll  County,  J.  W.  Plumley,  J.  F.  Seamans ;  Newton  County,  James  E. 
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Vanderpool;  Crawford  County,  Jolrn  Austin,  J.  G.  Stephenson;  Franklin  County,  F." 
M.  Nixon ;  Johnson  County,  John  Rogers,  A.  P.  Melson ;  Pope  County ,,Eobert  White 
Marion  County,  J.  W.  Orr;  Conway  County,  G.  N.  Galloway;  Yell  County,  B.  John- 
son;  Van  Buren  County,'  L.  M.  Harris;  Izard  County,  J.  B.  Brown;  Independence 
County,  J.  Clahb,  A.  Harper;  White  County,  J.  J.  Randall;  Jackson  County,  A.  J. 
McLaren;  Lawrence  County,  Eeed  Shell,  Ephraim  Sharp;  Fulton  County,  Simpson 
Mason;  St.  Francis  County,  E.  H.  Moore,  C.  S.  Stile;  Crittenden  County,  F.  Thursby; 
Philips  County,  J.  A.  Butler,  J.  F.  Hanks;  Monroe  County,  E.  Wild;  Jefferson  County, 
H.  B.  Allis,  D.  C.  Hardeman ;  Pulaski  County,  O.  P.  Snyder,  L.  S.  Holeman ;  Prairie 
County,  J.B.  Claihoume;  Drew  County,  Wm.  Cox,  F.  H.  Boyd;  Dallas  County,  James 
Kennedy,  Ouachita  County,  J.  W.  NeiU;  Calhoun  County,  E.  A.  Ackerman ;  Clark 
County,  J.  H.  Green;  Montgomery  County,  J.  C.  Priddy ;  Pike  County,  M.  Stinnette; 
Hempstead  County,  Jas.  Bowen,  L.  Worthington;  Sevier  County,  Jno.  Gillcoat,  N. 
Musgrove;  Lafayette  County,  J.  C.Hale;  Saline  County,  Warren  Holleman;  Hot 
Spring  County,  Thomas  Whitten;  Sebastian  C9unty,  J.  E.  Smoot,  Jacob  Snyder;  Scott 
County,  Thomas  Cauthorn ;  Polk  County,  John  Wear. 

All  of  which  appears  of  record,  according  to  the  poll-books  returned  and  now  on  ffle 
in  this  ofilce. 

In  testimony  whereof,  I,  Isaac  Murphy,  provisional  governor  of  the  State  of  Arkan- 
sas, have  set  my  hand,  (there  being  no  seal  of  office.) 

Done  at  Little  Eock,  this  day  and  date  above  written. 

ISAAC  M-UEPHY, 
Pi'ov.  Governor  of  Arkansas. 

Office  Secretary  of  State, 

Little  MocTc,  Ark.,  April  23,  1861. 
This  is  a  true  copy  of  the  proclamation  on  file  in  this  oiHce. 

EOBEET  J.  T.  WHITE, 

Secretary  of  State. 
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THIRTY-NINTH  CONGRESS,  FIRST  SESSION. 

COMMITTEE  OP  ELECTIONS. 


Messrs.  Dawes,  of  Massachusetts'. 
ScoFLELD,  of  Pennsylvania. 
Baxtek,  of  Vermont. 
Upson,  of  Michigan. 
Maeshah,  of  Illinois. 


Messrs.  Paine,  of  Wisconsin. 

Shellabakger,  of  Ohio. 
McClurg,  of  Missouri. 
Eadeoed,  of  New  York. 


Mr.  Paine  resigned  his  place  at  the  commencement  of  the  second  session,  and  Mr. 
Poland,  of  Vermont,  took  his  place. 

ALEXANDER  H.  COEFEOTH  AND  WILLIAM  H.  KOONTZ, 

This  was  a  prima  facie  case  where  the  governor  omitted  to  declare  any  person  elected. 
The  House  gave  Cofi&oth  the  seat  pending  the  contest  on  the  merits. 

January  26, 1866. — Mr.  Upsou,  from  tlie  Committee  of  Elections,  made 

the  following  report: 

The  Committee  of  Elections,  to  whom  were  referred  the  certificates  and  all 
papers  relating  to  the  election  in  the  sixteenth  congressional  district  of 
Pennsylvania  "with  instructions  to  report,  at  as  early  a  day  as  practica- 
ble, which  of  the  rival  claimants  to  the  vacant  seat  from  that  district  has 
the  prima  facie  right  thereto,  reserving  to  the  other  party  the  privilege  of 
contesting  the  case  upon  the  merits,  without  prejudice  from  lapse  of  time 
or  ivant  of  notice,"  having  considered  the  said  certificates  and  papers  so 
referred,  submit  the  following  report: 

It  appears  from  tlie  said  certificates  and  papers  so  referred,  that  Alex- 
ander H.  Ooffroth  and  William  H.  Koontz  each  claims  to  have  the  prima 
facie  right  to  the  vacant  seat  in  question,  and  each  of  said  claimants 
has  appeared  in  person  before  the  committee,  and  also  by  attorney,  and 
been  heard  in  support  of  his  respective  claim. 

By  the  general  election  law  of  Pennsylvania,  (Purdon's  Digest,  8th 
ed.,  1853,  pages  287,  288,  289,  293,  sections  59,  60,  63,  64,  65,  and  113,] 
when  two  or  more  comities  compose  a  district  for  the  choice  of  a  member 
of  the  House  of  Eepresentatives  of  the  United  States,  it  is  provided, 
after  an  election  has  been  held,  that  the  judges  of  election  in  each  county 
having  met,  the  clerks  shall  make  out  a  fair  statement  of  all  the  votes 
which  shall  have  been  given  at  such  election,  within  the  county,  for 
every  person  voted  for  as  such  member,  which  shall  be  signed  by  said 
judges  and  attested  by  the  clerks.;  (section  63 ;)  and  one  of  the  said 
judges  is  to  take  charge  of  said  certificates  of  votes,  and  produce  the 
same  at  a  meeting  of  one  judge  from  each  county,  at  such  place  in  such 
district  as  is,  or  may  be,  provided  by  law  for  that  purpose.  The  judges 
of  the  several  counties  (composing  such  district)  having  met  as  afore- 
said, are  then  required  (section  64)  to  cast  up  the  several  county  returns 
and  make  duplicate  returns  of  all  the  votes  given  for  such  office  of  rep- 
resentative in  Congress  in  said  district,  and  of  the  name  of  the  person 
elected,  and  to  deposit  one  of  said  returns  for  said  office  of  representa- 
tive in  the  office  of  the  prothonotary  of  the  court  of  common  pleas  of 
the  county  in  which  they  shall  meet,  and  to  place  the  other  return  in 
the  nearest  post  office,  sealed  and  directed  to  the  secretary  of  the  Com- 
monwealth. 

The  said  return  judges  are  also  required  (section  66)  to  transmit  to 
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the  person  elected  to  serve  in  Congress  a  certificate  of  his  election,  within 
five  days  after  the  day  of  making  said  return. 

On  the  receipt  of  the  return  of  the  election  of  members  of  the  House 
of  Bepresentatives  of  the  United  States,  as  aforesaid,  by  the  secretary 
of  the  Commonwealth,  the  governor  is  required  (section  113)  to  declare, 
by  proclamation,  the  names  of  the  persons  so  returned  as  elected  in  the 
respective  districts,  and  also  to  transmit,  as  soon  as  conveniently  may 
be  thereafter,  the  returns  so  made  to  the  House  of  Eepresentatives  of 
the  United  States. 

The  sixteenth  congressional  district  of  Pennsylvania  is  composed  of 
the  counties  of  Adams,  Bedford,  Franklin,  Fulton,  and  Somerset. 

The  governor  of  Pennsylvania,  in  his  proclamation  of  the  date  of 
December  26, 1864,  declaring  the  names  of  the  persons  returned  as  elected 
in  the  respective  congressional  districts  in  said  State,  omitted  to 
declare  the  name  of  any  person  as  returned  elected  in  the  sixteenth  dis- 
trict, as  appears  from  the  certified  copy  of  said  proclamation  accompany- 
ing this  report,  (paper  1,)  referred  to  the  committee,  but  states  therein 
''  that  no  such  returns  of  the  election  in  the  sixteenth  congressional 
district  have  been  sent  to  the  secretary  of  the  Commonwealth  as  would, 
under  the  act  of  assembly  of  July  2,  A.  D.  1839,  authorize  me  to  pro- 
claim the  name  of  any  person  as  having  been  returned  as  duly  elected 
a  member  of  the  House  of  Eepresentatives  of  the  United  States  for  that 
district."    Said  act  of  July  2, 1839,  is  the  law  hereinbefore  referred  to. 

IsTeither  of  the  claimants,  then,  having  any  prima  facie  right  to  the 
seat,  under  the  governor's  proclamation,  the  committee  next  proceeded 
to  examine  the  of&cial  return  made  by.  the  return  judges  of.  said  district 
of  all  the  votes  given  for  said  olfice  of  representative  in  Congress  in 
said  district  as  cast  up  by  said  judges  from  the  returns  from  the  several 
counties  therein. 

The  committee  found,  among  the  papers  so  referred  to  them,  two  papers, 
(papers  2  and  4,)  each  on  its  face  purporting  to  be  such  return,  and 
might  have  been  in  some  doubt  as  to  which  was  the  genuine  official 
return,  each  being  signed  by  a  different  set  of  return  judges,  save  that 
the  name  of  Nathan  Winter  is  affixed  to  each  as  the  return  judge  from 
Fulton  County,  and  the  paper  purporting  to  be  a  return  in  favor  of  Mr. 
Coffroth  (paper  4)  is  signed  by  only  four  judges,  while  the  paper  pur- 
porting to  be  a  return  in  favor  of  Mr.  Koontz  is  signed  by  five ;  but 
they  were  relieved  from  any  doubt  on  this  subject  by  the  admissions  of 
the  respective  claimants  made  before  the  committee,  and  by  the  state- 
ment of  facts  contained  in  the  opinion  of  the  attorney  general  of  Penn- 
sylvania, Mr.  Meredith,  submitted  to  the  governor  of  said  State  on  this 
same  point,  which  opinion  (page  32)  each  of  the  claimants  laid  before, 
the  committee  and  admitted  in  evidence,  so  far  as  the  statement  of  facts 
therein  given  is  concerned,  for  their  consideration  and  action  in  deter- 
mining the  question  of  the  prima  facie  right  of  the  claimants  to  the 
vacant  seat. 

Aided  by  the  light  thus  thrown  upon  the  case,  the  committee  were 
unanimously  of  opinion  that  the  persons  signing  the  said  return  in  favor 
of  Mr.  Koontz  were  not  the  legally  constituted  board  of  return  judges 
for  said  district,  and  had  no  lawful  authority  to  make  any  such  return, 
and  that  the  four  persons  signing  the  said  return  in  favor  of  Mr.  Coffroth 
were  a  majority  of  the  legal  return  judges,  and  the  only  lawful  board. 
It  was  admitted  that  both  the  so-called  boards  met  and  acted  on  the 
same  day,  but  the  Koontz  board  a  little  earlier  in  the  day  than  the  other; 
both  on  the  day  and  at  the  place  fixed  by  law.  Four  of  the  five  legal 
return  judges,  therefore,  being  found  to  have  certified  (paper  4)  that  Mr. 
Coffroth  had  received  9,475  votes,  and  Mr.  Koontz  8,462  votes,  and  that 
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Mr.  Coffroth.  had  "received  a  majority  of  all  the  votes  cast  as  counted 
before  the  b6ard,  and  is  declared  duly  and  legally  elected  a  member  of 
the  House  of  Eepresentatives  of  the  United  States,"  and  that  he  had 
been  awarded  a  certificate  of  election,  it  is  difflicult  to  explain  why  this 
return,  thus  made  and  certified  by  these  return  judges,  does  not  show 
a  prima  facie  right  in  Mr.  Coffroth  to  the  seat  in  question. 

But  it  is  claimed  on  the  part  of  Mr.  Koontz  that  the  said  return  shows 
on  its  face  that  the  county  of  Somerset  was  not  included  by  the  said 
return  judges  in  the  count,  and,  therefore,  that  the  return  is  void,  though 
it  also  appears  in  the  return,  and  also  in  the  opinion  of  the  attorney 
general,  above  referred  to,  that  the  return  judge  of  Somerset  County 
was  present  at  Chambersburg  on  the  day  of  the  meeting,  and  was  noti- 
fied thereof,  but  neglected  or  refused  to  attend. 

The  attorney  general,  in  his  said  opinion,  (page  32,)  also  takes  this 
position,  and  claims  that  the  district  judges  ought  to  have  adjourned 
over,  and  referred  to  duplicate  originals  of  the  returns  for  Somerset 
county,  which  he  says  were  accessible  in  the  office  of  the  prothonotary 
of  said  county  of  Somerset. 

To  this  it  may  be  replied,  that  the  statute  makes  no  provision  for  any 
such  adjournment  or  proceeding,  and  it  does  not  appear  by  the  said 
statute  that,'  in  case  where  a  congressional  district  is  composed  of  sev- 
eral counties,  any  such  duplicate  original  is  required  to  be  filed  in  each 
of  the  counties  of  the  district,  but  the  original  statement  of  votes  given 
in  each  county  for  representative  in  Congress,  certified  by  the  judges 
and  attested  by  the  clerks,  is  directed  (section  63)  to  be  taken  charge  of 
by  one  of  said  judges,  who  "  shall  produce  the  same  at  a  meeting  of  one 
judge  from  each  county  at  such  place  in  said  district  as  is  or  may  be 
appointed  by  law  for  that  purpose ; "  and  when  the  district  return  judges 
have  met  and  cast  up  said  returns,  and  made  duplicate  returns  of -aU  the 
votes  given  for  such  office  in  such  district,  it  is  then,  and  not  till  then, 
required  (section  64)  that  one  of  said  duplicate  returns  so  made  by  said 
district  return  judges  shall  be  filed  in  the  office  of  the  prothonotary  of 
the  court  of  common  pleas  of  the  county  in  which  they  shall  meet. 

The  return  judge  of  Somerset  county,  therefore,  in  thus  absenting  him- 
self from  the  meeting  of  the  board,  and  withholding  from  the  other  legal 
return  judges  the  returns  from  his  county,  and  in  thus  co-operating  with 
an  illegal  board  in  endeavoring  to  give  a  certificate  to  Mr.  Koontz,  was 
manifestly  acting  in  direct  violation  of  law,  and  in  disregard  of  his  offi- 
cial duty. 

It  is  now  claimed  on  behalf  of  Mr.  Koontz  that  this  voluntary  neglect 
of  duty  on  the  part  of  his  friend,  the  return  judge  of  Somerset  county, 
.shall  be  made  to  redound  to  his  benefit,  and  that  he  shall,  in  fact,  be 
placed  in  a  better  position  than  if  said  judge  had  done  his  duty;  for  it 
appears  that  if  the  actual  vote  of  Somerset  county  (paper  6)  had  been 
handed  in  by  said  judge  to  said  board  and  added  to  the  other  returns 
made  to  the  board,  and  included  in  their  computation,  the  result  would 
still  have  been  the  same,  and  in  favor  of  Mr.  Coffroth. 

The  aggregate  returns  before  the  board,  from  all  the  counties  compos- 
ing the  district,  would  then  have  been  as  follows : 

Coffroth.        Koontz. 

Adams 2,707  2,366 

Bedford 2, 504  2, 053 

Franklin 3, 457  3, 508 

Fulton 807  535 

Somerset 1, 592  2, 512 

Total : 11,067        10,974 
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Leaving  Coffroth  a  majority  of  93  on  the  face  of  the  o|ficial  returns 
from  all  the  counties  of  the  district. 

In  addition  to  this  we  have  also  the  certificate  of  the  return  judges, 
(paper  16,)  transmitted  to  Mr.  Coffroth  as  required  by  law,  (section  65,) 
heing  the  ofiftcial  certificate  of  his  election,  which  in  the  omission  appa- 
rent on  the  face  of  the  governor's  proclamation  would  seem  to  prima 
facie  entitle  him  to  the  seat.  The  certificate  of  Mn  Koontz,  (paper  15,) 
being  signed,  as  we  have  seen,  by  persons  not  legal  return  judges,  is,  of 
course,  wholly  illegal  and  void. 

It  is  diflicult  to  perceive  the  correctness  or  force  of  the  reasoning 
which,  while  recognizing  the  majority  of  the  return  judges  as  the  legal 
board  and  competent  to  act,  yet  in  effect  makes  all  their  acts  illegal  and 
void,  because  one  of  the  return  judges  of  the  district  voluntarily  neglected 
or  refused  to  attend  the  meeting  of  the  board  and  withheld  from  the 
board  the  returns  from  his  county ;  thus  in  effect  allowing  a  minority  of 
one  sort  of  veto  power  over  the  majority. 

The  return  certified  by  the  majority  certainly  embraces  the  counties 
of  Adams,  Bedford,  Franklin,  and  Fulton,  and  is  an  official  certificate 
of  all  the  returns  presented,  and  of  the  aggregate  returns  of  votes  from 
these  counties;  and  as  the  vote  of  Somerset  county  is  undisputed  and 
would  not  have  changed  the  result,  we  see  no  occasion  or  justification, . 
on  a  prima  facie  hearing,  for  going  beyond  the  action  of  these  return 
judges  who  met  on  the  day  and  at  the  place  fixed  by  law,  and  did  all 
that  the  law  required  them  to  do. 

If,  however,  we  should  waive  this  position  and  go  beyond,  not  behind, 
the  action  of  the  district  return  judges,  it  would  only  be  to  ascertain  the 
vote  of  Somerset  county;  and  that  being  obtained  and  added  to  the 
other  certified  returns,  as  we  have  seen,  still  gives  Mr.  Coffroth  the  cer- 
tified majority  of  all  the  votes  cast  in  the  district  and  the  prima  facie 
right  to  the  seat. 

Clearly  the  district  board  of  return  judges  had  no  right  to  go  behind 
the  certified  returns  brought  by  each  return  judge  from  his  county,  and 
in  determining  a  prima  facie  right  to  a  seat  the  same  rule  would  seem 
applicable  to  and  binding  upon  the  Committee  of  Elections  and  the 
House.  But  suppose  we  should  see  fit,  in  violation  of  this  rule,  to  go 
behind  the  action  of  the  district  return  judges,  we  come  then  next  to  the 
certified  returns  of  the  several  boards  of  county  return  judges  of  each 
county  in  the  district,  which  returns  were  not  separately  before  the  gov- 
ernor. In  three  of  these,  (papers  5,  6,  and  7,)  viz.,  Franklin,  Somerset, 
and  Fulton,  all  of  the  return  judges  unite  in  certifying  the  result,  and 
the  claimants  each  admitted  before  the  committee,  that  on  this  hearing 
of  a  claim  to  the  prima  facie  right  to  the  seat,  neither  of  them  could  go 
behind  any  one  of  these  three  returns  thus  certified. 

The  home  vote  of  Bedford  county  is  also  certified  (paper  8)  by  all  of 
the  return  judges,  and  is  undisputed  by  the  claimant,  but  the  soldiers' 
vote  of  Bedford  county  is  certified  by  a  majority  of  the  return  judges, 
(paper  9,)  as  318  for  Koontz,  and  94  for  Coffroth,  while  the  minority  of 
the  return  judges  sigii  another  return,  (paper  10,)  which,  of  course,  is  of 
no  validity. 

A  majority  of  the  return  judges  of  Adams  county  certify  to  the  returns 
of  votes  cast  in  that  county,  including  the  soldiers'  vote,  (paper  11,) 
giving  Coflroth  2,707  votes,  and  Koontz  2,366. 

The  minority  sign  another  return,  purporting  to  include  the  home 
vote  and  the  soldiers'  vote,  (paper  13,)  but  nothing  appears  on  the  face 
of  the  majority  return,  from  either  Adams  or  Bedford  county,  to  show 
but  what  they  constitute  the  whole  board  of  return  judges  present  for 
each  of  said  counties. 
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Taking  the  majority  return  of  the  soldiers'  vote  in  Bedford,  and  add 
to  the  return  of  the  whole  board  of  the  same  county  of  the  home  vote, 
and  the  majority  return  of  the  whole  vote  in  Bedford  county,  and  the 
unanimous  return  of  the  return  judges  from  Franklin,  Fulton,  and  Som- 
erset, and  on  the  face  of  those  returns  the  vote  is  as  follows,  viz : 

Coffroth.  Koontz. 

Adams 2, 707  2, 366 

Bedford 2, 504  2, 058 

Franklin 3, 457  3, 508 

Fulton 807  535 

Somerset gl,  592  2, 512 

11, 067        10, 979 


Coffroth's  majority,  on  the  face  of  these  certified  returns  from  the 
return  judges  of  these  several  counties  composing  the  sixteenth  con- 
gressional district,  it  will  be  seen,  is  88,  and  he  still  has  ths  prima  facie 
right  to  the  seat. 

But  it  is  claimed  on  the  part  of  Mr.  Koontz  that  all  the  return  judges 
in  each  county  must  sign  and  certify  the  returns  of  that  county ;  that 
the  judges  must  act  as  a  unit,  and  that  if  they  do  not  so  unite  in  signing 
the  certificate,  the  certificate  is  void  and  the  return  is  invalid.  A  similar 
position  was  taken  by  a  democratic  district  board  of  return  judges  of  the 
counties  of  Franklin,  Fulton,  Bedford,  and  Somerset,  composing  the  six- 
teenth judicial  district  of  Pennsylvania,  in  regard  to  a  return  of  soldiers' 
votes  for  judge,  certified  by  the  majority  of  the  county  return  judges  of 
Bedford,  the  same  as  in  this  case,  (paper  9,)  and  said  district  re  turn  judges 
assumed  to  reject  the  return  of  soldiers'  votes  for  judge,  so  certified  by  the 
majority  of  the  return  judges  of  Bedford  County,  because  said  return 
was  not  signed  by  the  remaining  nine  return  judges  of  said  county,  and 
in  this  way  overcame  the  majority  for  King,  the  Union  candidate  for 
judge,  and  gave  the  certificate  to  Kimmel,  the  democratic  candidate, 
but  included  in  their  return  a  statement  of  this  soldiers'  vote,  and  the 
fact  of  their  action  in  regard  to  it. 

The  governor  referred  the  matter  to  the  attorney  general,  and  Mr. 
Meredith,  on  the  30th  of  November,  1864,  in  giving  his  opinion,  uses  the 
following  language : 

The  district  return  judges  of  the  sixteenth  judicial  district,  composed  of  the  counties 
of  Franklin,  Bedford,  Somerset,  and  Fulton,  have  transmitted  to  the  secretary  of  the 
Commonwealth  a  return,  in  which  they  state  that  they  have  not  included  the  Bedford 
county  return  of  soldiers'  yotes,  a  copy  of  which  they  annex,  and  they  assign  as  the 
reason  for  not  including  it  that  said  return  was  not  certified  to  by  nine  of  the  return 
judges  of  Bedford  county.  The  return  in  question  is  signed  by  thirteen  of  the  county 
return  judges,  forming  therefore  a  majority  of  the  whole  number. 

The  reason  assigned  for  not  including  this  return  is  palpaWy  insufficient.  As  the  authority 
of  the  return  judges  concerns  matters  of  a  public  nature,  a  majority  may  act  at  a  meet- 
ing lawfully  assembled,  and  their  meeting  is  presumed  to  be  lawful  in  the  absence  of 
proof  to  the  contrary.  The  clause  of  the  79th  section  of  the  act  of  1839,  providing  that 
the  returns  shall  be  signed  by  all  the  judges  present,  does  not  govern  the  present  case ; 
and  if  it  did,  it  would,  1st,  be  constructed  as  directory  merely ;  and,  2d,  it  would  be 
presumed  that  the  return  was  signed  by  all  the  judges  present  in  the  absence  of  proof 
to  the  contrary. 

A  similar  opinion,  as  to  the  power  of  a  majority  of  the  return  judges 
to  act  in  certifying  returns,  is  given  by  said  attorney  general  in  the 
paper  hereinbefore  referred  to,  (paper  32,)  and  the  majority  of  the  com- 
mittee fuUy  concur  in  this  opinion  of  the  said  attorney  general  of  Penn- 
sylvania, and  consider  a  return,  certified  by  a  majority  of  the  county 
return  judges,  as  a  good  and  valid  return.    In  the  case  of  the  judge. 
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above  referred  to,  the  governor,  acting  upon  the  opinion  submitted  to 
him  by  the  attorney  general,  counted  the  vote  thus  certified  by  the  ma- 
jority of  the  county  return  judges,  a  copy  of  it  being  contained  in  the 
return  certified  to  the  secretary  of  the  Commonwealth,  considering  said 
certificate  as  valid  under  .the  laws  of  Pennsylvania,  and  as  showing  a 
prima  facie  right  in  Mr.  King*  to  the  seat ;  and  he  accordingly  awarded 
it  to  him  by  issuing  to  him  the  commission.  This  precedent  would  seem 
to  be  conclusive  of  this  case.  But  neither  the  attorney  general  iior  any 
other  party  in  the  case  of  the  said  district  judge  ever  claimed  the  right 
on  a,  prima  facie  case  to  go  behind  the  return  of  a  majority  of  the  county 
return  judges  and  inquire  what  other  soldiers'  votes  or  returns  of  votes, 
if  any,  had  been  rejected  or  not  counted  by  them,  much  less  to  claim 
that  a  certificate  of  the  minority  of  said  return  judges  was  of  any  legal 
authority,  or  was  original  evidence  for  any  purpose  on  the  investigation 
of  a  prima  fade  right. 

But  it  is  claimed,  on  the  part  of  Mr.  Koontz,  not  only  that  the  act  of 
the  majority  of  the  county  return  judges  in  certifying  these  returns  from 
Adams  and  Bedford  is  void,  but  that  the  Committee  of  Elections  and 
the  House,  in  this  investigation  of  the  prima  facie  right  to  the  seat,  may 
not  only  go  behind  these  returns  from  Adams  and  Bedford,  but  also  in 
effect  behind  the  unanimous  returns  of  all  the  other  counties  of  Franklin, 
Pulton,  and  Somerset,  so  for  as  the  soldiers'  vote  is  concerned.  The 
statement  of  such  a  proposition  on  an  investigation  of  this  kind  would 
seem  to  be  sufficient  for  its  own  refutation.  It  would  be  attempting  to 
hear  the  case  on  the  merits,  without  given  the  claimants  the  opportunity 
of  presenting  their  evidence  in  full ;  would  be  utterly  disregarding  all 
credentials,  and  would  obliterate  all  distinction  between  a  j)rtma/ade 
right  on  the  certificates  and  papers  from  the  proper  certifying  officers 
and  a  claim  founded  on  the  merits  on  a  full  hearing  of  all  the  evidence 
that  might  be  adduced  by  either  claimant  in  support  of  his  claim.  (See 
case  of  Jayne  vs.  Todd,  vol.  1,  page  1,  Eeports  of  Committees,  1st  ses- 
sion 38th  Congress.) 

It  should  be  borne  in  mind  that  by  the  resolution  of  the  House  refer- 
ring this  case  to  the  committee,  the  committee  are  restricted  in  their  first 
examination  and  report  to  the  prima  facie  right  of  either  claimant  to  the 
seat ;  and  the  committee  are  to  determine  this  from  the  certificates  and 
papers  referred  to  them,  including  always  the  admission  of  the  claim- 
ants themselves  before  the  committee ;  but  only  those  papers  are  to  be 
considered  which  come  from  the  proper  certifying  officers,  and  which 
those  officers  are  authorized  by  law  to  make,  and  also  which  are  perti- 
nent to  the  case. 

Manyl  papers  have  been  referred  to  the  committee,  which,  on  this 
hearing,  are  not  evidence  for  any  purpose. 

Prom  the  legal  certificates  and  returns  of  the  district  and  county 
boards  of  return  judges  in  this  case,  nothing  appears  in  relation  to  the 
rejection  of  any  soldiers'  votes ;  and  those  who  allege  such  rejection  are 
compelled  to  look  outside  of  these  certificates  and  returns  and  resort  to 
papers  and  statements,  which  are  not  legitimate  evidence  on  this  inves- 
tigation, and  which,  without  further  proof,  would  few,  if  any  of  them, 
be  evidence  of  themselves  on  the  hearing  of  a  contest  on  the  merits. 

It  is  claimed  on  the  ijart  of  Mr.  Koontz  that  the  county  board  of 
return  judges  of  Bedford  county  improperly  rejected  or  omitted  to  count 
two  of  the  returns  (papers  19,  20,  and  21)  of  soldiers'  votes  for  that 
county,  and  that  thei  return  judges  of  Adams  county  also  illegally 
rejected  or  failed  to  count  eight  of  the  returns  (papers  22,  23,  24.  25,  26, 
27,  28,  and  30)  of  soldiers'  votes  for  that  county ;  and  that  if  these  votes 
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had  been  counted  he  would  have  had  a  majority  of  the  votes  for  repre- 
sentative in  Congress  cast  in  the  district. 

While  the  committee  are  clear  in  their  opinion  that  on  this  examina- 
tion of  the  matter  specifically  referred  to  them  in  this  case  they  have  no 
right  to  go  behind  the  ofilcial  returns  of  the  proper  certifying  ofiScers, 
and  especially  not  behind  the  returns  of  the  county  return  judges,  and 
that  those  certificates  and  returns  in  this  case  show  that  Mr.  Coffroth 
has  the  prima  facie  right  to  the  seat,  and  they  so  find  and  report,  yet 
they  will  add  that  on  an  inspection  of  the  papers  presented  before  them 
on  behalf  of  Mr.  Koontz,  purporting  to  be  returns  of  soldiers'  votes,  on 
which  he  relies,  they  are  satisfied  that  most  of  those  so-called  returns 
are,  under  the  act  of  Pennsylvania  of  August  25, 1864,  regulating  elec- 
tions in  case  of  soldiers  in  actual  military  service,  too  defective  on  their 
face  to  pass  a  legal  scrutiny,  and  were  not  entitled  to  be  counted  by  the 
county  return  judges  even  if  they  had  all  been  before  said  county  return 
judges  at  the  time  of  their  meeting ;  for,  while  the  said  act  is,  in  some  of 
its  provisions,  liberal,  and  says  (section  27)  that  "  No  mere  informality 
in  the  manner  of  carrying  out  or  executing  any  of  the  provisions  of  this 
act  shall  invalidate  any  election  held  under  the  same,  or  authorize  the 
return  thereof  to  be  rejected,"  &c.,  yet  there  are  many  other  provisions 
in  regard  to  the  manner  of  holding  the  elections,  the  appointing  and 
qualifying  election  officers,  the  recording  and  certifying  the  oaths  admin- 
istered to  them  before  entering  upon  their  duties,  the  mode  of  keeping 
and  certifying  the  poll-books  and  tally-lists  showing  the  name  and  pre- 
cise residence  of  each  voter  and  the  number  of  votes  cast,  and  the  mode 
of  certifying  and  authenticating  the  returns  of  such  vote,  which  are 
essential  and  material,  (sections  2,  4,  5,  6,  7,  9,  10, 13, 14, 15, 16, 17, 18, 
28,  32,  33,  and  34,)  and  which  must  be  substantially  complied  with  to 
carry  out  the  letter,  spirit,  and  intent  of  the  act,  preserve  the  purity  of 
elections,  and  properly  guard  the  exercise  of  the  elective  franchise. 
The  very  language  of  the  section  quoted — "  "So  mere  informality,"  &c., 
(section  27) — necessarily  implies  that  where  there  has  not  been  a  substan- 
tial compliance  with  any  of  the  material  requirements  of  the  act,  and 
which  is  apparent  on  the  face  of  the  papers  themselves,  then  the  re- 
turns are  to  be  rejected,  or  set  aside  at  least  until  an  investigation  is 
had  on  a  contest  on  the  merits. 

One  of  these  so-caUed  returns  for  Bedford  County,  of  an  election 
claimed  to  have  been  held  at  Barracks  Ko.  1,  Soldiers'  Eest,  Washing- 
ton, D.  C,  shows  on  the  poll-book  the  names  of  only  forty-eight  electors, 
as  voting,  which  list  is  certified  by  the  clerks  and  judges  as  correct; 
and  yet  the  same  clerks  and  judges  of  election  return  an  aggregate  of 
eighty-seven  votes  as  cast  for  representative  in  Congress,  or  thirty-nine 
more  votes  than  electors  voting,  which  is  manifestly  an  absurd  and 
illegal  return,  and  should  not,  and  could  not,  have  been  counted  by  the 
county  return  judges.  The  return  also  gives  no  company  or  regiment 
(section  7)  to  which  the  soldiers  belong,  nor  states  any  facts  or  circum- 
stances to  bring  them  within  any  of  the  special  provisions  of  section  2 
of  the  act,  which  could  authorize  them  to  open  a  poll  or  hold  an  election 
there. 

So  also  the  poll-book  in  the  other  so-called  return  for  Bedford  County, 
purporting  to  be  for  Company  H,  208th  regiment,  (paper  19,)  shows 
only  thirty-six  electors  from  Bedford  County,  while  the  return  gives 
fifty-six  votes  for  representative  in  Congress.  If  it  be  claimed  that  the 
poll-book  shows  the  names  of  electors  from  other  counties,  it  is  a  con- 
clusive reply  that  the  law  (section  7)  expressly  says  that  "Separate 
poll-books  shall  be  kept,  and  separate  returns  made,  for  the  voters  of 
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each  city  or  county  f  and  we  see  no  authority  given  to  the  return  judges 
of  Bedford  County  to  count  votes  cast  for  other  counties,  and  especially 
when,  as  in  the  case  of  this  last  return,  some  of  the  electors  reside  in 
counties  not  within  the  congressional  district. 

Of  the  eight  alleged  as  rejected  returns  for  Adams  County,  the  three 
from,  the  hospitals,  viz :  Mower,  Cuyler,  and  McClellau,  (papers  23,  24, 
25.)  are  by  all  the  committee  admitted  to  be  too  defectively  certified 
and  authenticated  to  be  entitled  to  any  consideration.  The  law  in  rela- 
tion to  the  certifying,  signing,  and  returning  with  the  poll-book  the 
evidence  of  the  administering  the  oath  to  the  officers  of  the  election 
{sections  5  and  15)  was  wholly  disregarded.  (See  also  on  this  point  the 
case  of  Blair  vs.  Barrett,  Bartlett's  Contested  Election  Cases,  page  315, 
and  cases  there  cited.)  So  also  in  the  case  of  Company  0,  202d  regi- 
ment, (paper  22,)  where  only  one  judgie  of  election  appears  to  have  been 
appointed,  or  sworn,  or  acted,  the  committee  were  alike  unanimous  in 
their  opinion  that  the  return  was  invalid,  (sections  4  and  6,)  the  law 
expressly  requiring  three.  (See  also  Howard  vs.  Cooper,  Bartlett's  Con- 
tested Election  Cases,  page  282.)  The  returns  of  Company  I,  210th 
regiment,  (paper  35,)  do  not  show  that  two  of  the  judges  or  the  clerks 
were  sworn,  a  certificate  of  which  the  law  (sections  5  and  15)  expressly 
requires.  (See  also  case  of  Blair  vs.  Barrett,  above  cited.)  The  returns 
for  Companies  B  and  G,  138th  regiment,  (paper  39,)  show  that  these  two 
companies  voted  together  at  one  poll  and.  having  the  same  election  offi- 
cers, both  judges  and  clerks.  The  law  (section  2)  directs  that  a  poll 
shall  be  opened  in  each  company,  and  that  all  electors  belonging  to 
such  comi)any,  and  within  one  mile  of  the  quarters  on  the  day  of  elec- 
tion, and  not  prevented  by  orders,  &c.,  from  returning  to  the  quarters, 
shall  vote  at  such  poll.  The  return  shows  officers  of  both  companies 
participating  in  the  election,  indicating  regular  company  organizations, 
and  does  not  set  forth  any  of  the  facts  to  bring  the  electors  within  any 
of  the  exceptional  clauses  of  the  statute,  "(sections  2,  32,  and  33.)  The 
returns  for  Company  B,  21st  Pennsylvania  cavalry,  either  show  the 
judges  and  clerks  of  election  to  have  been  sworn  before  one  James  Mick- 
ley,  who  was  not  an  officer  of  the  election  and  had  no  authority  (section 
5)  to  administer  such  oath,  or  else  that  neither  of  the  judges  or  clerks  of 
election  were  sworn,  and  in  either  case  is  in  violation  of  the  law,  (sec- 
tions 5  and  15.)  The  poll-book  or  list  of  electors  voting  at  said  election  is 
not  certified  as  required  by  law,  (section  15,)  nor  were  separate  poll-books 
kept  or  separate  returns  made  (section  7)  for  the  voters  of  each  city  or 
county ;  but  it  would  appear  from  what  is  claimed  to  have  been  intended 
for  a  list  of  the  electors  that  there  were  forty-four  whose  names  and  res- 
idences are  given — four  from  Franklin  County,  one  from  York,  and 
thirty-nine  from  Adams  County — while  forty-one  votes  are  certified  as 
cast  for  representative  in  Congress,  being  two  more  than  there  were 
electors  for  Adams  County. 

The  remaining  return  for  Adams  County,  Company  K,  184th  regiment, 
(paper  30,)  being  21  for  Coffroth  and  39  for  Koontz,  would  not,  if  it  had 
been  counted,  have  changed  the  result,  but  would  still  have  left  a 
majority  of  70  for  Mr.  Coffroth.  There  are  other  objections  which  might 
be  raised  as  to  the  legality  of  many  of  said  returns  so  presented,  but  the 
foregoing  are  instanced  as  apparent  on  a  first  inspection.  How  many  of 
these  objections  might  be  removed  by  other  evidence  on  a  full  hearing 
upon  the  merits  the  committee  are  not  now  called  upon  to  say,  nor  do 
they  know  what  the  facts  may  be  which  relate  to  the  validity  of  the  elec- 
tions so  held,  and  as  to  which  the  returns  appear  to  be  so  defective.  But 
these  returns,  whether  legal  or  not,  are  not  proper  to  be  considered  on  this 
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investigation.  When  on  a  contest  on  the  merits  the  facts  may  be  fully 
developed,  if  any  legal  votes  are  found  to  have  been  omitted  in  the  count, 
full  and  final  justice  may  then  be  done  both  to  the  voters  and  to  the 
respective  claiuaants ;  but  until  such  an  investigation  is  had,  the  com- 
mittee, on  the  question  of  a  prima  facie  right  to  the  seat,  feel  constrained 
to  abide  by  those  precedents  and  rules  of  law  which  experience  has  proved 
to  be  the  safest  guides  in  weighing  and  determining  impartially  questions 
of  this  nature. 

The  committee  therefore  recommend  the  adoption  of  the  following 
resolutions : 

Resolved,  That  Alexander  H.  Coffroth,  upon  the  certificates  and  papers 
relating  to  the  election  in  the  sixteenth  congressional  district  of  the 
State  of  Pennsylvania,  has  the,  j^rima  fade  right  to  the  vacant  seat  from 
that  district,  and  is  entitled  to  take  the  oath  of  office  and  occupy  a  seat 
in  this  House  as  the  representative  in  Congress  from  said  district,  with- 
out prejudice  to  the  right  of  William  H.  Koontz,  claiming  to  have  been 
duly  elected  thereto,  to  contest  his  right  to  said  seat  upon  the  merits. 

Resolved,  That  William  H.  Koontz,  desiring  to  contest  the  right  of 
Hon.  Alexander  H.  Coffroth  to  a  seat  in  this  House  as  a  representa- 
tive from  the  sixteenth  district  of  the  State  of  Pennsylvania,  be,  and  he 
is,  required  to  serve  upon  the  said  Coffroth,  within  fifteen  days  after  the 
passage  of  this  resolution,  a  particular  statement  of  the  grounds  of  said 
contest,  and  that  the  said  Coffroth  be  and  he  is  hereby  required  to  serve 
upon  the  said  Koontz  his  answer  thereto  withiu  fifteen  days  thereafter, 
and  that  both  parties  be  allowed  sixty  days  next  after  the  service  of 
said  answer  to  take  testimony  in  support  of  their  several  allegations  and 
denials,  notice  of  intention  to  examine  witnesses  to  be  given  to  the 
opposite  party  at  least  five  days  before  their  examination,  but  neither 
party  to  give  notice  of  taking  testimony  within  less  than  five  days 
between  the  close  of  taking  it  at  one  place  and  its  commencement  at 
another,  but  in  all  other  respects  in  the  manner  prescribed  in  the  act  of 
Februarv  19,  1851. 

CHAELES  UPSON". 

H.  L.  DAWES. 

POETUS  BAXTEE. 

S.  S.  MAES  BALL. 

WM.  EADFOED. 


MINORITY  REPORT. 

Mr.  Paine  submitted  the  following  minority  report: 

The  undersigned,  a  minority  of  the  Committee  of  Elections,  dissenting 
from  the  conclusions  of  the  majority  in  the  case  from  the  sixteenth  dis- 
trict of  Pennsylvania,  ask  leave  to  submit  the  following  statement. 

The  right  to  represent  the  sixteenth  district  of  the  State  of  Pennsyl- 
vania in  the  thirty-ninth  Congress  is  claimed  by  Alexander  H.  Coffroth 
and  William  H.  Koontz.  Neither  of  the  claimants  was  admitted  to  the 
House  at  its  organization,  but  the  case  was  referred  to  the  Committee 
of  Elections  by  the  following  resolution: 

Resolved,  That  the  certificates  and  all  other  papers  relating  to  the  eleotloa  in  the 
sixteenth  congressional  district  of  Pennsylvania  be  referred  to  the  Committee  of  Elec- 
tions, when  appointed,  with  instructions  to  report,  at  as  early  a  day  as  practicable, 
■which  of  the  rival  claimants  to  the  vacant  seat  from  that  district  has  the  prima  fade 
right  thereto,  reserving  to  the  other  party  the  privilege  of  contesting  the  case  upon 
the  merits,  without  prejudice  from  lapse  of  time  or  waut  of  notice. 

In  order  to  render  our  statement  intelligible,  we  annex,  as  part  of  it, 
H.  Mis.  Doc.  152 3 
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an  exhibit  of  the  statutory  provisions  of  the  State  of  Pennsyh'auia 
applicable  to  the  election  of  representatives  in  Congress,  to  which  fre- 
quent reference  will  be  made. 

If  the  House  contemplated  in  the  resolution  such  a,  prima  facie  right 
as  would  have  authorized  the  Clerk  to  place  the  name  of  one  or  the 
other  of  the  claimants  on  the  roll  of  the  House  at  its  organization,  we 
are  of  the  opinion  that  neither  claimant  had  such  a  prima  facie  right. 
The  proclamation  of  the  governor  (paper  1)  would  manifestly  be  the 
best  if  not  the  only  evidence  of  such  a  right,  under. the  federal  and 
State  laws  applicable  to  the  case.  (42*  and  U.  S.  Stat,  at  Large,  vol.  xii, 
p.  804.)  But  that  iiroclamation,  while  it  does  show  that  certain  repre- 
sentatives from  that  State  were  elected  according  to  the  laws  of  the 
State,  does  not  show  that  either  of  the  claimants  was  so  elected.  On 
the  contrary,  it  expressly  shows  that  no  such  returns  had  been  received 
as  would  authorize  the  governor  to  proclaim  the  election  of  any  repre- 
sentative in  the  sixteenth  district. 

Probably  the  return  of  the  board  of  district  judges,  transmitted  in 
accordance  with  the  statute  of  Pennsylvania,  (39*  and  43*,)  by  the 
governor,  to  the  House  of  Eepresentatives,  would  also  establish  such 
a  prima  facie  right,  if  unimpeached,  provided  it  were  accompanied 
by  proper  proof  that  the  election  was  held  in  accordance  with  federal  or 
State  laws. 

It  is  possible  that  the  certificate  of  election  which  the  district  board  is 
required  (41*)  to  transmit  to  each  person  elected  to  serve  ia  Congress, 
if  satisfactorily  authenticated  and  unimpeached,  would  also  establish 
such  a  technical  right,  provided  it  were,  at  the  same  time,  properly 
shown  that  the  election  was  held  in  accordance  Avith  State  or  federal 
laws. 

But  neither  by  a  return  of  the  district  board  to  the  secretary  of  the 
Commonwealth,  nor  by  a  certificate  of  that  board  to  either  of  the 
claimants,  has  such  a  prima  facie  right  been  shown,  in  this  case,  beforfe 
the  committee.  Each  claimant  presents  a  paper  purporting  to  contain 
the  "return  of  the  district  board,  showing  his  election.  Paper  4  is  Mr. 
Coflfroth's  return ;  i^aper  2  is  Mr.  Koontz's  return.  Each  claimant  also 
presents  a  paper  purporting  to  be  a  certificate  by  the  district  board  of 
his  election.  Paper  16  is  Mr.  Coffroth's  certificate;  paper  15  is  Mr. 
Koontz's  certificate.  To  Mr.  Coffroth's  return  (paper  4)  there  are  five 
objections : 

1.  It  is  evident  that  it  does  not,  in  itself,  satisfy  the  law  of  the  United 
States,  which  permits  the  clerk  to  place  on  the  roll,  at  the  organization 
of  the  House,  "the  names  of  such  persons  only  whose  credentials  show 
that  they  were  regularly  elected,  in  accordance  with  the  laws  of  their 
States,  respectively,  or  the  laws  of  the  United  States."  Xor  is  there, 
in  our  judgment,  any  supplementary  proof  before  the  committee  whicb, 
if  coupled  with  the  paper,  would  have  authorized  the  clerk  to  place 
his  name  on  the  roll  of  the  House  in  compliance  with  this  law.  The 
legitimate  evidence  upon  the  question  whether  Mr.  Coffroth  was  regu- 
larly elected  in  accordance  with  the  laws  of  the  State  of  Pennsylvania 
or  of  the  United  States  will  be  particularly  considered  in  our  examina- 
tion of  another  branch  of  the  case. 

2.  This  return  lacks  the  authentication  which  would  be  essential  to  it 
as  the  basis  of  such  a  prima  facie  right.  It  neither  bears  upon  its  face 
such  authentication,  nor  is  it  so  authenticated  by  any  other  lawful 
evidence  before  the  committee.  It  bears  neither  the  great  seal  of  the 
State,  nor  any  other  official  seal  recognized  by  the  act  of  Congress 
relating  to  the  authentication  of  public  acts  and  records.    It  is  not 
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authenticated,  as  a  lawful  returu,  byau  accompanying  official  certificate 
or  act  of  the  governor,  or  of  any  other  officer;  but,  on  the  contrary,  is 
repudiated  by  the  governor  in  his  official  proclamation.  It  has  not  the 
sanction  of  an  official  transmittal  by  the  governor  to  the  House  of  Rep- 
resentatives, as  evidence  of  an  election  under  the  law  of  the  State,  (43*.) 
The  official  character  of  those  who  sign  it  is  not  admitted  bj-  Mr.  Koontz. 
On  the  contrary,  he  denies  it,  and  maintains  the  legality  of  the  rival 
district  board,  from  which  emanates  his  own  return,  upon  grounds  which 
we  shall  soon  have  occasion  to  examine.  Indeed,  if  this  tvere  admitted, 
it  would  evidently  be  a  dangerous  precedent  for  the  clerk  to  give  one 
claimant  the  power  to  authenticate,  by  his  own  mere  adminsioit,  the 
original  credentials  of  another,  and  so  placL'  his  name  on  the  roll  at  the 
organization  of  the  House. 

•3.  This  return  is  contradicted  and  neutralized  as  a  basis  for  such  a 
prima  facie  case  as  we  are  now  considering,  by  the  official  proclamation 
(paper  1)  of  the  governor  of  Pennsylvania,  Avhich  was  transmitted  to 
the  Clerk  of  the  House,  and  constituted  the  credentials  of  the  members 
now  representing  that  State.  The  following  is  an  extract  from  th«,t 
proclamation:  "No  such  returns  of  the  election  in  the  sixteenth  con- 
gressional district  have  been  sent  to  the  secretary  of  the  Commonwealth 
as  would,  under  the  act  of  assembly  of  i'd  July,  1839,  authorize  me  to 
proclaim  the  name  of  any  person  as  having  been  returned  as  duly  elected 
a  member  of  the  House  of  Eepreseutatives  of  the  United  States  for 
that  district."  And  it  is  shown  by  the  official  statement  of  facts  made 
by  the  attorney  general  of  the  State  of  Pennsylvania,  (paper  32,)  and 
used  as  one  of  the  proofs  before  the  committee,  that  the  return  of  Mr. 
Coft'roth  (paper  4)  was  before  the  governor  when  lie  issued  the  procla- 
mation. 

4.  The  return  in  favor  of  Mr.  Coffroth  (paper  4)  stands  confronted  by 
a  return  iii  favor  of  Mr.  Koontz.  (Paper  2.)  Leaving  out  of  view  all 
extrinsic  proofs,  and  looking  only  at  the  faces  of  the  two  returns,  we 
find  the  return  in  favor  of  Mr.  Koontz  to  be  better  than  that  in  favor 
of  Mr.  Coffroth.  Indeed,  if  the  return  of  a  district  board  could,  stand- 
ing alone,  secure  a  prima  facie  right  to  a  seat,  it  is  certain  that  the 
return  in  favor  of  Mr.  Koontz  would,  if  it  stood  alone,  give  him  such 
right.  It  is  also  equally  certain  that  the  return  of  Mr.  Coffroth,  stand- 
ing alone,  could  not  give  him  that  right.  If  the  returu  in  favor  of  Mr. 
Coffroth  (paper  4)  purports  to  be  the  I'eturn  of  the  election  in  the  six- 
teenth district  of  Pennsylvania,  so  does  the  return  in  favor  of  Mr. 
Koontz.  (Paper  2.)  If  the  former  purports,  in  the  body  of  the  instru- 
ment, to  be  the  return  of  a  majority  of  the  district  judges  of  that  district, 
representing  four  of  the  five  counties,  so  does  the  latter  purport  to  be 
the  returu  of  all  the  district  judges  of  that  district,  representing  all  of 
the  five  counties.  If  the  former  pnrports  to  show  the  signatures  and 
seals  of  four  judges,  representing  four  of  the  counties,  so  does  the  lat- 
ter also  purport  to  show  the  signatures  and  seals  of  five  judges, 
representing  all  the  counties  of  the  district.  If  the  ibrmer  was  pre- 
sented to  the  governor,  and  insisted  upon  as  the  basis  of  his  proclama- 
tion in  favor  of  Mr.  Coffroth,  so  also  was  the  latter  i)resented  to  him, 
and  insisted  on  as  the  basis  of  his  proclamation  in  favor  of  ^Ir.  Koontz. 
If  the  latter  is  neutralized  by  the  governor's  proclamation,  so  also  is 
the  former.  In  none  of  these  particulars  is  Mr.  Koontz's  return  inferior 
to  Mr.  Coffroth?s.  In  some  of  them  it  is  superior.  But  in  one  other 
point  of  comparison  the  return  which  confronts  Mr.  Coffroth  is  im- 
mensely superior  to  his  own.  It  purports  to  be  a  return  of  all  the  votes 
cast  for  members  of  Congress  in  all  of  the  five  counties  of  the  district 
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iu  strict  compliance  with  the  law,  while  Mr.  Coflfroth's  r6turntf)urports  to 
be  a  return  of  the  votes  of  only  four  of  the  five  counties.  And  this 
brings  us  to  our  main  objection  to  the  return. 

5.  It  is,  in  our  judgment,  a  fatal  defect  in  the  return  presented  in 
favor  of  Mr.  Ooffroth  that  it  does  not  purport  to  be  a  full  return  of  all 
the  votes  given  in  the  district  for  representative  in  Congress.  The  law 
provides  that  "the  judges  of  the  several  counties,  having  met  as  afore- 
said, shall  cast  up  the  several  county  returns,  and  make  duplicate  returns 
of  all  the  votes  given  for  such  office  in  said  district,  and  of  the  name  of 
the  person  or  persons  elected."  But  the  return  shows  that  the  votes  of 
four  counties  only  were  cast  up;  that  the  vote  of  the  county  of  Somerset 
was  not  counted;  that  "Alexander  H.  Coiiroth,  having  a  majority  of  all 
the  votes  cast,  as  counted  before  the  board,  is  declared  duly  and  legally 
elected;"  and  that  "the  county  of  Somerset  was  not  represented  by  a 
judge  or  otherwise  at  the  meeting." 

We  concur  in  the  opinion  of  the  attorney  general,  (paper  32,)  that,  for 
this  last  reason,  the  return  of  Mr.  Coffroth  was  so  essentially  defective 
as  to  be  no  return  at  all,  and  was  no  proper  basis  for  the  governor's 
proclamation.  For  the  same  reason,  as  well  as  for  the  others  already 
given,  we  are  of  the  opinion  that  it  constituted.no  lawful  basis  of  a  claim 
for  a  place  on  the  roll  at  the  organization  of  the  House.  We  shall  soon 
have  occasion  to  inquire  whether  it  is  valid  to  any  extent  or  for  any 
purpose. 

Yv'^e  now  come  to  the  examination  of  the  return  of  the  board  of  district 
judges  presented  in  favor  of  Mr.  Koontz.  Its  defects  have  already  been 
incideutallj^  considered.  It  is  true  that  it  purports,  on  its  face,  to  be  a 
full  return  of  the  votes  of  all  the  five  counties  of  the  sixteenth  district, 
and  to  have  been  signed  and  sealed  by  five  judges,  constituting  a  fall 
board,  and  was  presented  to  the  governor  as  a  basis  for  a  proclamation 
iu  favor  of  Mr.  Koontz.  But  neither  alone  nor  coupled  with  any  legal 
supplementary  proof  before  the  committee  would  it  satisfy  the  act  of 
Congress  relating  to  the  credentials  of  members.  Moreover,  its  authen- 
tication is  as  defective  as  that  of  Mr.  Coffroth's  return;  it  is  confronted 
by  the  return  of  a  rival  claimant,  and  is  contradicted  and  neutralized 
by  the  proclamation- of  the  governor,  whose  official  duty  it  was  to  pro- 
claim which  of  the  returns,  if  either,  was  valid.  In  our  judgment,  then, 
Mr.  Koontz  has  made,  by  this  return,  no  sncli  prima  facie  case  as  would 
have  authorized  the  Clerk  to  place  his  name  on  the  roll  at  the  organiza- 
tion of  the  House. 

The  two  certificates  of  election  (papers  15  and  16)  purporting  to  have 
been  addressed,  each  by  a  district  board,  to  the  claimants,  respectively, 
are  probably  both  regular  in  forin,  (41*,)  but  neither  can  sujiport  a 
prima  facie  claim  to  the  contested  seatfor  the  following  reasons:  Neither 
complies  with  the  statute  relating  to  credentials,  whether  taken  by  itself 
or  coupled  with  other  proofs  before  the  committee.  ISl  either  is  authen- 
ticated, each  is  contradicted  by  the  other,  and  both  are  destroyed  by 
the  proclamation  of  the  governor.  (Paper  1.)  Moreover,  the  certificate 
(paper  10)  in  favor  of  Mr.  Coffroth  is  contradicted  by  the  return  (paper 
■4)  given  in  his  favor  by  the  same  district  board;  for  the  certificate  con- 
tains a  recital  that  the  board  had  "counted  the  votes  cast  in  said 
district,"  whereas  the  return  explicitly  shows  that  they  did  not  count 
the  votes  of  Somerset  County.  But  it  is  doubtful  whether  these  certifi- 
cates, which  are  not  required  by  law  (41*)  to  contain  any  statement  of 
the  votes  cast,  and  were  manifestly  intended  by  the  legislature  as  mere 
notifications  to  the  members  elect,  should,  iu  any  case,  be  elevated  to 
the  dignity  of  credentials  at  the  organization  of  the  House. 
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We  are  »f  the  opinion,  therefore,  that  neither  of  the  claimants  has 
established  such  ?i  prima  facie  right  as  would  have  authorized  the  Olerk 
to  x)lace  his  name  on  the  roll  of  the  House  at  its  organization.  This 
would  dispose  of  the  case  if  it  was  the  intention  of  the  House  to  instruct 
the  committee  to  report  which  claimant  had  such  a  strict  prima  facie 
right;  but  we  do  not  so  understand  the  resolution.  We  understand  the 
House  to  have  required  the  committee  to  report  which  claimant,  if  either, 
was,  by  the  certificates  and  papers  referred,  without  additional  confirm- 
atory or  contradictory  proofs,  shown  to  be  entitled  to  the  disputed  seat. 

The  state  of  facts  established  by  the  proofs  will  be  more  intelligible 
if  iireceded  by  a  brief  abstract  of  the  subjoined  statutory  provisions  of 
the  State  of  Pennsylvania,  exhibiting  the  various  stages  of  the  process 
by  which  the  expression  of  the  will  of  the  qualiiied  electors  of  a  congres- 
sional district  of  that  State  is  transmitted  from  the  ballot-boxes  to  this 
House.    This  is  accomplished  by  four  successive  official  acts : 

1.  The  election  boards,  by  whom  the  home  and  military  jjolls  are 
actually  conducted,  (1*,  2*,  15*,)  send  returns  of  the  elections,  held  by 
tliem,  to  the  boards  of  county  return  judges,  (5*,  6*,  26*,  27*,  28*.) 

2.  The  several  county  boards  of  return  judges  send  aggregate  returns 
of  the  home  and  military  vote,  for  their  respective  counties,  to  the  dis- 
trict board  of  judges,  (37*,  38*.) 

3.  The  district  board  sends  an  aggregate  return  of  the  vote  for  the 
district  to  the  secretary  of  the  Commonwealth,  (39*,  40*.) 

•4.  The  governor  issues  his  proclamation,  or  transmits  the  district 
board  return  to  this  House,  (42*,  43*.) 

The  return  of  each  of  the  precinct  boards,  bj'  whom  the  home  polls 
are  conducted,  is  sent  to  the  county  board  by  a  judge,  who  presents- 
them  in  person,  (5*,  6*,  8*.)  The  return  of  the  board  by  whom  a  mili- 
tary election  is  conducted  is  not  sent  to  the  county  by  a  judge  in  person, 
for  the  exigencies  of  the  military  service  would  not  permit  that,  but  is 
sent  to  the  country  board  by  mail,  or  express,  (or  by  a  commissioner 
appointed  by  the  governor,)  through  the  office  of  the  prothonotary  of 
the  county,  (28*.)  The  reasons  for  the  provision  by  which  the  military 
returns,  instead  of  being  sent  directly  from  the  army  to  the  county 
board,  are  sent  to  the  prothonotary 's  office  and  by  him  cer tilled  to  the 
county  board,  are  very  obvious. 

The  county  boards  are  required  to  count  all  the  returns,  (as  well  those 
from  the  military  polls  as  those  from  the  home  precincts,)  excepting  only 
those  which  are  so  defective  as  to  be  imintelligible,  (10*,  34*,  36*.)  The 
home  returns  are  cast  up  on  the  first  Friday  and  the  militarj^  returns  on 
the  third  Friday  after  the  election.  (6*,  8*,  9*,  10*,  33*.)  Each  of  these 
county  board  returns  is  required  to  contain  a  fair  statement  of  all  the 
votes  given  for  the  county  for  every  candidate  for  Congress,  to  be  signed 
(not  sealed)  by  all  the  judges  present,  and  attested  by  the  clerks,  to  be 
taken  in  charge  by  one  of  the  judges  and  by  him  i^roduced  at  the  meet- 
ing of  the  district  board;  and,  as  we  have  already  seen,  the  district 
board  is  required  to  cast  up  the  several  county  returns  and  send  its 
return  of  the  result  to  the  secretary  of  the  Commonwealth. 

A  failure  by  a  county  board  to  count  an  intelligible  home  precinct 
return  is  as  fatal  to  the  validity  of  the  return  of  such  county  board,  as 
a  failure  by  a  district  board  to  count  one  of  the  county  returns  is  fatal 
to  the  validity  of  the  return  of  such  district  board;  and  a  failure  by  a 
county  board  to  count  an  intelligible  military  election  return  is  precisely 
as  fatal  to  the  validity  of  the  return  of  such  county  boa.rd  as  is  a  failure 
to  count  one  of  the  home  precinct  returns,  (10*,  34*,  36*.) 

In  each  of  the  five  counties  of  the  district  all  of  the  home  and  military 
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precinct  returns  were  duly  forwarded — the  former  by  the  hands  of  pre- 
cinct judges,  the  latter  by  mail — to  the  office  of  the  prothonotary.  But  in 
one  case,  that  of  Company  B,  Twenty-first  regiment  volunteer  cavalry,  the 
original  return  was  before  the  Adams  County  board,  and  not  the  certi- 
fied copy  provided  for  by  the  law,  (30*  and  paper  12.)  The  law,  how- 
ever, while  it  does  require  the  prothonotary  to  deliver  certified  copies  of 
the  returns  of  military  votes  to  the  county  board,  does  not  restrict  the 
board  to  the  use  of  such  copies  to  the  exclusion  of  the  originals,  (34*.) 
Bight  such  returns  were  rejected  by  the  Adams  board,  and.  two  by  the 
Bedford  board.     (Papers  12,  18.) 

All  of  these  home  and  military  precinct  returns  (with  a  single  possible 
exception,  which  was  disregarded  by  the  parties)  were  duly  counted  by 
the  proper  county  boards  in  three  of  the  five  counties,  aIz  :  "Franklin, 
Fulton  and  Somerset ;  but  in  Adams  and  Bedford  a  majority  of  each 
county  board  refused  to  count  certain  military  returns.  In  Bedford 
County  the  prothonotary  refused  to  certify  to  the  county  board  two  of 
the  military  returns,  and  set  forth  his  reasons  for  such  refusal,  in  the 
instrument  by  which  he  certified  the  other  copies.  The  minority  in  each 
case  opposed  the  action  of  the  majority.  In  Adams  the  majority  of  the 
judges  signed  a  paper  purporting  to  be  a  return  of  the  home  and  mih- 
tary  vote,  but  in  fact  not  embracing  the  rejected  military  returns  of  that 
county.  (Paper  11.)  At  the  same  time  and  place  they  signed,  as  return 
judges,  a  paper  setting  forth  their  reasons  for  not  counting  the  several 
rejected  returns.  (Paper  12.)  On  the  other  hand,  the  minority  of  the 
same  board  signed  a  paper  purporting  to  be  a  return  of  the  home  and 
military  vote,  and  in  fact  including  the  military  returns  which  were 
rejected  by  the  majority.  (Paper  13.)  And,  at  the  same  time  and 
place,  they  signed  a  paper  containing  a  protest  against  the  action  of 
the  majority  and  setting  forth  their  reasons  for  not  concurring  therein. 
(Paper  14.) 

In  Bedford  County  all  the  judges  of  the  county  board  on  the  first 
Friday  after  the  election  signed  a  paper  i:)urporting,  to  be  a  return  of  the 
home  vote.  (Paper  8.)  But  after  the  computation  of  the  military  vote, 
the  majority  signed  a  paper  purporting  to  be  a  return  of  the  militarj' 
vote  for  that  county,  but,  in  fact,  excluding  the  two  rejected  returns. 
(Paper  9.)  The  minority,  on  the  other  hand,  refused  to  sign  that  paper, 
but  did  sign  a  paper  purporting  to  be  a  return  of  the  military  vote  for 
the  county,  and,  in  fact,  including  the  two  rejected  returns.     (Paper  10.) 

The  returns  of  the  majorities  of  the  Adams  and  Bedford  County  boards 
were  produced  by  judges  belonging  to  and  designated  by  the  majorities 
of  such  boards,  at  the  meeting  of  that  district  board  from  which  eman- 
ated the  return  in  favor  of  Mr.  Cofl'roth.  (Paper  4.)  The  returns  of  the 
minorities  of  these  two  county  boards  were  borne  by  judges  belonging 
to  and  designated  by  the  minorities  to  that  district  board  from  which 
emanated  the  return  in  favor  of  Mr.  Kooutz.     (Paper  2.) 

If  it  was  the  intention  of  the  legislature  of  Pennsylvania  to  augment 
the  difficulties  which  must  always  attend  the  exercise  of  the  elective 
francliise  by  soldiers  in  the  field,  by  hampering  them  with  more  strin- 
gent and  minute  formalities  than  encumber  the  elective  franchise  within 
the  State,  the  intention  was  certainly  not  well  expressed  in  the  military 
election  act  of  1864,  which  contains  the  following  sweeping  clause,  not 
found  in  any  other  general  law  of  that  State :  "No  mere  informality  in 
the  manner  of  carrying  out  or  executing  any  of  the  provisions  of  this 
act  shall  invalidate  any  election  held  under  the  same,  or  authorize  the 
return  thereof  to  be  rejected  or  set  aside."    (Sec.  20,  law  1804 — 32*.) 

By  tlie  law  applicable  to  the  home  elections,  a  clear  distinction  is  made 
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between  the  return  of  the  precinct  judges,  strictly  so  called,  and  the 
poll-book,  tally-list,  and  certificates  of  oaths.  One  duplicate  of  the  poll- 
book,  tally-list,  and  certificates  of  oaths  is  sealed  up  in  one  or  more  of 
the  ballot-boxes,  and  deposited  with  the  nearest  justice,  "to  answer  the 
call  of  any  person  or  tribunal  authorized  to  try  the  merits  of  such  elec- 
tion." (Purdon's  Dig.,  p.  287,  sec.  55.)  The  other  duplicate  is  sent 
under  seal  to  the  office  of  the  prothonotary  of  the  county.  But  an 
entirely  different  disposition  is  made  of  the  return.  That,  and.that  only, 
goes  to  the  county  board.  To  that  only  do  the  judges  of  the  county 
board  look  to  ascertain  the  vote  at  the  precinct.  The  errors,  defects, 
and  informalities  of  the  poll-books,  tally-lists,  and  certificates  of  oaths, 
are  immaterial.  If  the  returns  are  not  so  defective  as  to  be  unintelligi- 
ble, the  judges  may  count  them,  and  leave  to  other  tribunals  the  rectifi- 
cation of  whatever  wrongs  may  ensue.  The  county  board  7nust  meet  on 
the  first  Friday  after  the  election,  (6*,)  and  may  meet  on  the  moriring 
of  that  day.  But  the  law  does  not  compel  the  deposit  of  the  poll- 
books,  tally-lists,  and  certificates,  before  the  evening  of  that  day,  (4*.) 
Hence,  during  the  whole  of  the  day  on  which  the  board  meets  they 
may  be  inaccessible,  even  though  the  judges  should  desire  to  inspect 
them. 

In  the  military  elections  the  same  distinction  exists  between  the  return 
and  the  poll-book,  tally-list,  and  certificate.  The  military  return  is,  in 
substance,  the  same  as  the  home  return,  (6*,  26*.)  It  is  true  that  the 
military  return  is  sent  to  the  office  of  the  prothonotary,  where  also  the 
tickets,  poll-book,  tally-list,  and  certificates  of  oaths  are  sent,  all  being 
written  in  the  same  book  or  series  of  papers.  But  the  reason  of  this  is 
to  be  found  in  the  obvious  propriety  of  sending  the  return  to  some 
known  public  office  to  await  the  call  of  the  county  board.  And  no  office 
can  be  more  appropriate  than  that  of  the  prothonotary.  This  circum- 
stance, therefore,  does  not  affect  the  legal  character  of  the  return.  The 
law  requires  the  prothonotary  to  certify  to  the  board  copies  of  these 
returns,  not  of  the  poll-books  or  other  pages.  (30*.)  If  the  originals 
are  used,  it  is  only  at  the  original  returns  that  the  judges  are  required 
to  look. 

But  all  of  the  ten  rejected  returns  of  Adams  and  Bedford  Counties, 
(using  the  word  in  its  restricted  and  proper  sense,)  except  those  of  Com- 
pany B,  Twenty-first  regiment,  Adams  County,  and  Company  H,  Two 
hundred  and  eighth  regiment,  Bedford  County,  are  free  from  such 
defects  as  would  render  them  unintelligible  or  incapable  of  computation ; 
those  of  Companies  B  and  Gr,  One  hundred  and  thirty-eighth  regiinent, 
and  Company  I,  Two  hundred  and  tenth  regiment,  are  absolutely  per- 
fect; and  those  of  the  three  hospitals  and  of  Barracks  No.  1  closely 
approximate  to  perfection. 

E"ow,  the  home  electors  have  no  such  sweeping  provision  in  aid  of 
informalities  as  has  been  enacted  for  the  soldiers.  If,  then,  the  coiinty 
board  cannot  inquire  into  the  regularity  of  the  poll-books,  tally-lists,  or 
certificates  of  oaths  of  home  electors,  who  come  with  returns  which  are 
not  so  defective  as  to  be  unintelligible  or  incapable  of  computation,  why 
should  they  inquire  into  the  regularity  of  these  papers  when  soldiers 
come  with  intelligible  returns  ? 

If,  notwithstanding  the  evident  intention  of  the  legislature  to  lighten 
the  burden  of  formalities,  always  so  oppressive  to  electors  in  the  field, 
and  to  intrust  to  courts  and  other  tribunals  the  remedy  of  inevitable 
evils,  we  are  to  scrutinize  the  soldier's  poll-books,  tally-lists,  and  certifi- 
cates of  oaths,  as  well  as  his  returns,  while  the  home  elector  is  merely 
required  to  bring  intelligible  returns,  sCill  the  soldier  will  bear  even  this 
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scrutiny  in  the  present  case.  For  such  a  scrutiny  shows  the  illegality  of 
the  rejection  of  eight  of  these  returns. 

1.  The  return  of  Company  K,  One  hundred  and  eighty-fourth  regi- 
ment, was  rejected  "because  it  embraced  one  voter  from  Franklin 
County."    (Papers  30  and  12.) 

For  want  of  proper  proof  that  this  vote  was  not  counted  also  in 
Franklin  County,  which  is  within  this  congressional  district,  Mr.  Koontz, 
who  insists  on  this  return,  should  lose  one  vote,  and  the  residue  should  be 
counted :  for  Mr.  Coffroth,  twenty-one ;  and  for  Mr.  Koontz,  thirty-eight. 

3.  The  return  of  Company  C,  Two  hundred  and  second  regiment,  was 
rejected  for  the  alleged  reason  that  the  election  was  held  and  the  return 
made  by  only  one  judge.     (Papers  12,  22.) 

All  three  of  the  judges  signed  this  return,  which  is  not  only  intel- 
ligible, but  almost  perfect  in  form.  And  yet  the  accompanying  poll- 
book  and  certificates  do  not  show  that  more  than  one  judge  was  sworn. 
We  have  therefore  concluded,  not  without  grave  doubts,  to  reject  this 
return,  which  would,  if  received,  give  Mr.  Coffroth  fifteen  and  Mr. 
Koontz  twenty- seven  votes. 

3.  The  three  returns  for  the  Mower,  Cuyler,  and  McClellan  hospitals 
(papers  12, 23,  24,  25)  were  rejected  because  the  certificates  of  the  oaths 
of  the  election  officers  were  A\'anting.  This  was  no  lawful  ground  for 
their  rejection,  for  it  appears  from  the  whole  papers  that  the  judges 
and  clerks  were  actually  sworn,  and  the  returns,  though  defective  in 
form,  are  perfectly  intelligible,  and  clearly  within  the  provisions  of 
the  statute  applicable  to  mere  informalities.  They  give  Mr.  Koontz 
five  votes,  Mr.  Coffroth  none. 

4.  The  return  of  Companies  B  and  G-,  One  hundred  and  thirty-eighth 
regiment,  (papers  12,  26,)  was  rejected  because  two  companies  voted  at 
one  poll,  before  one  set  of  election  officers. 

It  does  not,  however,  appear  from  the  return,  or  from  any  other  proof 
before  the  committee,  that  two  companies  voted  at  one  poll  or  before 
one  set  of  election  officers.  It  does  appear  that  electors  of  two  com- 
panies so  voted.  But  under  the  act  of  1864  (13*  and  14*)  electors 
of  two  hundred  companies  may  so  vote.  In  order  to  invalidate  this 
return,  it  must  be  shown  that  these  thirty- three  voters  constituted  two 
organized  companies,  and  not  detachments  absent  from  their  companies. 
This  does  not  appear.  On  the  contrary,  the  language  of  the  return  and 
of  the  poll-book  is  precisely  such  as  would  be  proper  if  they  voted  as 
detachments.  (20*,  24*,  25*.  26*,  27*.)  There  could  be  no  excuse  for 
such  rigor  toward  electors  in  the  military  service  as  would  be  involved 
in  the  rejection  of  this  return,  even  if  the  liberal  statutory  provisions 
respecting  defects  and  informalities  were  entirely  wanting.  This  return 
gives  Mr.  Coffroth  one  and  Mr.  Koontz  thirty-two  votes. 

5.  The  return  of  Company  I,  Two  hundred  and  tenth  regiment,  (papers 
12,  27,)  was  rejected  because  the  certificates  of  the  oaths  of  the  election 
officers  were  wanting. 

The  poll-book  recites  that  these  officers  were  sworn.  Their  oath  is 
annexed  to  the  poll-book,  duly  signed  by  all  the  officers.  The  clerk's 
certificate  is  there.  The  return  is  substantially  correct  and  duly  signed. 
These  papers  clearly  show  that  the  election  officers  were  duly  sworn, 
and,  in  our  judgment,  are  undoubtedly  on  the  safe  side  of  the  line  which 
separates  essential  defects  from  mere  informalities. 

6.  The  return  of  Company  B,  Twenty-first  regiment  cavalry,  draper — ,) 
was  rejected  for  three  alleged  reasons : 

(1.)  No  copy  of  the  return  was  certified  by  the  prothonotary  to  the 
return  judges. 
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It  has  already  been  shown  that  the  judges  might  use  the  original 
which  they  had  as  well  as  a  copy.  And  if  there  could  possibly  be  any 
doubt  as  to  their  right  to  do  that,  there  can  be  no  doubt  as  to  our  right 
to  use  the  certified  copy  which  is  before  us. 

(2.)  It  is  alleged  that  the  election  of  officers  appears  to  have  been 
aifirmed  by  Captain  James  Mickley,  who  was  not  au  officer  of  the 
election. 

This,  however,  does  not  appear  from  the  return,  or  from  any  of  the 
papers-connectedwithit,  or  from  any  other  proofs  before  the  committee. 

(3.)  The  number  of  votes  cast  for  representative  is  alleged  to  have 
been  greater  than  the  number  of  Adams  County  electors  present. 

The  poll-book  does  show  that  two  votes  were  cast  by  electors  of 
Franklin  County,  which  is  in  the  same  congressional  district.  There 
being  no  proof  that  these  two  votes  were  not  also  counted  in  Franklin, 
they  should  be  deducted  from  the  vote  of  Mr.  Koontz,  and  the  rest 
counted — for  Mr.  Cofforth  four,  and  for  Mr.  Koontz  thirty-four. 

From  the  copy  of  military  returns  (paper  18)  certified  to  the  Bedford 
County  board  by  the  prothonotary,  it  appears  that  the  returns  rejected 
by  the  majority  were  those  of  Company  H,  Two  hundred  and  eighth 
regiment,  (paper  19,)  and  Barracks  I^o.  i,  Washington,  (paper  20,)  that 
the  board  had  actual  notice  of  the  presence  of  the  originals  in  the 
prothonotary's  office,  and  of  his  reasons  for  refusing  to  certify  them. 

The  return  of  Company  H,  Two  hundred  and  eighth  regiment,  (paper 
19,)  was  rejected  for  the  alleged  reason  that  the  poll-book  gives  the 
names  of  only  thirty-six  Bedford  County  electors,  while  fifty-two  votes 
are  returned  for  members  of  Congress.  This  is  true.  But  sixteen  votes 
are  shown,  by  the  poll-book,  to  have  been  cast  by  electors  of  Franklin 
and  Fulton  Counties  of  the  same  congressional  district.  They  were 
sent  to  one  county,  instead  of  being  distributed.  Inasmuch  as  it  has 
not  been  shown  before  the  committee  that  these  sixteen  votes  were  not 
also  counted  in  the  proper  counties,  they  should  be  deducted  from  the 
vote  of  Mr.  Koontz,  who  insists  upon  the  return,  and  the  rest  counted 
— for  Mr.  Coffroth  eighteen,  and  for  Mr.  Koontz  eighteen. 

The  return  of  Barracks  No.  1  was  rejected  for  the  alleged  reason  that 
the  poll-book  contains  the  names  of  only  forty-eight  electors,  and  yet 
eighty-seven  votes  were  cast  for  representative  in  Congress.  Passing 
from  the  return,  which  exhibits  no  such  discrepancy,  and  is  verj-  far 
from  being  so  defective  as  to  be  unintelligible,  to  the  poll-boolcs.  which 
present  the  apparent  contradiction,  v^e  find  in  the  proofs  before  us  a  satis- 
factory explanation.  By  the  law  (20*)  the  election  officers  are  required 
to  keep,  at  each  of  the  polls,  as  many  poll-books  as  there  are  counties 
represented  by  electors.  At  the  polls  for  Barracks  No.  1  there  were 
two  for  the  sixteenth  congressional  district,  which  were  produced  before 
the  committee.  (Papers  20,  21,  31.)  There  may  have  been  others.  Of 
these  two,  one  was  the  return  in  question,  and  the  other  Avas  for  Fulton 
County.  (Paper  31.)  The  latter  return,  coupled  with  ijaper  29,  shows 
that  thirty-seven  Fulton  votes  were  cast  at  that  election,  and  yet  none 
were  counted  in  that  county  for  representative  in  Congress.  It  appears 
that  the  votes  were  in  this  case,  as  in  the  last,  sent  through  the  mistake 
of  the  officers  to  one  county,  instead  of  being  distributed.  This  will 
not,  in  our  judgment,  warrant  us  in  rejecting  any  of  these  votes  except 
the  two  which  are  unexplained,  and  should  be  deducted  from  the  vote 
of  Mr.  Koontz.  Mr.  Coffroth  is  entitled  to  twenty-nine,  and  Mr.  Koontz 
to  fifty-six. 

The  majority  and  minority  returns  from  the  Adams  County  board,  pro- 
duced in  the  respective  district  boards,  were,  therefore,  both  invalid. 
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That  of  the  majority  was  invalid  for  the  same  reason  for  which  the  return 
of  the  Coffroth  district  board  was  invalid.  It  did  not  embrace  all  the 
valid  military  precinct  returns.  It  was  claimed  that  it  was  also  invalid 
because  it  was  not  signed  by  all  the  preciuct  judges  present  at  the  meet- 
ing of  the  board;  that  Avhile  it  might  not  have  been  invalidated  by  the 
mere  absence  of  a  minority,  yet  the  non- concurrence,  and  a  fortiori  the  act- 
ual opposition  of  the  minority  being  present,  did  destroy  its  validity.  The 
considerations  in  favor  of  this  position  are  not  without  weight.  The 
phraseology  of  the  law  is  peculiar  and  peremptory.  "The  clerks  shall 
thereupon,  in  the  presence  of  the  judges,  make  out  return^  iu  the  man- 
ner hereinafter  directed,  wliich  shall  be  signed  by  all  the  judges  present, 
and  attested  by  said  clerks,"  (9*.)  And  if  it  would  be  a  hardship  to 
suffer  a  minority,  by  its  opposition,  to  destroy  a  return,  and  so  tempo- 
rarily deprive  a  duly  elected  member  of  his  seat,  it  would  certainly  be 
no  less  a  hardship  to  suffer  a  majority,  by  a  false  return,  to  give  the 
seat,  despite  the  protest  of  the  minority,  to  a  claimant  who  was  not  in 
fact  elected.  Indeed,  the  injury  in  the  former  case  would  not  be  so  great 
as  in  the  latter.  In  the  former  case  the  rightful  claimant  would  be  sub- 
jected to  a  temporary  delay  in  assuming  his  ofiice,  and  the  country  to  a 
temporary  loss  of  his  services ;  whereas,  in  the  latter,  an  intruder,  with 
no  rights,  would  be  thrust  by  individuals  into  the  national  legislature  at 
its  organization,  to  remain  until  evicted  after  a  contest.  The  right  of  a 
district  to  be  always  represented  is  nowise  vindicated,  but  rather  assailed, 
by  the  admission  of  an  interloper  to  its  place  on  this  floor.  The  hazard 
of  empowering  a  dishonest  minority  of  county  return  judges  to  tempo- 
rarily deprive  a  rightful  claimant  of  his  seat,  and  the  country  of  his  ser- 
vices, is  as  nothing  compared  with  the  hazard  of  empowering  a  dishonest 
majority  to  send  hither  men  not  chosen  by  the  people  to  legislate  for  the 
country  until  driven  from  the  House.  It  is  true  that  this  power  must  al- 
ways reside  somewhere,  in  governors  or  other  officers,  authorized  to 
furnish  credentials  to  rejjresentatives  in  Congress.  But  only  urgent  rea- 
sons would  warrant  the  extension  of  this  power  from  responsible  public 
officers  to  private  individuals.  The  attorney  general  of  Pennsylvania,  in 
his  opinion,  (paper  32,)  which  was  accepted  by  the  claimants  as  a  correct 
statement  of  facts  only,  seems  to  have  considered  the  provision  of  section 
60  of  the  general  election  law  of  1839,  requiring  the  return  to  be  signed  by 
all  the  judges  present,  inaijplicable  when  the  district  is  composed  of  two 
or  more  counties,  for  which  case  additional  provisions  are  made  in  sec- 
tion 63.  But  we  are  of  a  different  opinion,  and,  if  it  were  necessary  to 
decide  this  question,  should  find  great  difficulty  in  upholding  the  return 
of  the  majority  against  the  objection  that  the  minority  opposed  it. 

The  return  of  the  minority  of  the  Adams  County  board,  although  it 
did  embrace  all  the  precinct  returns,  was  invalid  because  it  was  the 
return  of  a  minority,  if  not  for  the  reason  that  it  was  not  signed  by  all 
the  judges  present. 

For  the  same  reasons  the  returns  of  the  soldiers'  vote,  by  the  majority 
and  minority  of  the  Bedford  County  board,  were  both  invalid. 

Neither  tJiese  returns,  nor  the  judges  wlio  bore  them,  had  any  place 
in  either  of  the  district  boards. 

In  Franklin  County,  although  the  return  of  the  county  board  was 
signed  by  all  the  judges,  there  was  a  difficulty  in  the  selection  of  a  judge 
to  produce  the  return  at  the  district  board.  The  law  provides  that  one 
of  the  county  judges  shall  take  charge  of  the  return,  and  produce  it  at 
the  meeting  of  the  district  board,  (38*.)  The  mode  of  his  selection  is 
not  indicated.  Any  one  of  the  county  judges  who  produces  a  regular 
valid  return  has,  prima  facie,  a  right  to  a  seat  in  the  district  board  icith- 
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out  credentials  showing  his  appointment.  Nevertheless,  the  judges  of 
the  county  board  undoubtedly  have  the  right,  by  a  majority  vote,  to 
select  their  representative  in  the  district  board,  and  to  reconsider  their 
choice  and  make  another  at  any  time  before  the  meeting  of  the  board. 
Mr.  Laker,  who  was  chosen  by  a  majority  at  the  second  meeting  of  the 
Franklin  County  board,  and  attended  the  Coffroth  district  board,  was 
the  lawful  district  judge  for  that  county ;  and  Mr.  Wilhelm,  who  was 
unanimously  chosen  at  the  first  meeting  of  the  county  board,  and 
attended  the  Koontz  district  board,  was  not.  And  yet  he  was  actually 
a  member  of  the  county  board,  and  if  he  had  produced  the  return,  at  a 
meeting  of  the  district  board,  would  have  \)eeu,  prima  facie,  entitled  to 
act  as  district  judge,  (38*.) 

Mr.  Wills  was  the  lawful  district  judge  for  Somerset  County,  and 
attended  the  Koontz  board  only. 

Mr.  Winter  was  the  regularly  chosen  district  judge  for  Fulton  County, 
and  on  the  proper  day  attended  first  the  Koontz  board,  and  afterward 
the  Coffroth  board.  If  the  first  board  had  contained  a  majority  of  the 
lawful  judges,  including  himself,  his  functions  would  have  ended  there, 
and  his  attendance  at  the  second  would  have  been  unlawful.  But  there 
was  only  one  other  lawful  judge  present  at  the  Koontz  board,  viz,  Mr. 
Wills,  of  Somerset.  And  when  Mr.  Winter  reached  the  Coffroth  board, 
he  found  only  one  other  lawful  member  there,  viz,  Mr.  Laker,  of  Frank- 
lin, who  had  been  elected  by  a  mere  majority  in  place  of  Mr.  Wilhelm, 
whose  election  was  lawful  and  unanimous. 

In  our  judgment,  then,  the  certificate  and  other  papers,  which  were 
referred  to  the  committee,  and  were  competent  as  evidence,  show  the 
following  to  have  been  the  whole  number  of  votes  legally  returned  for 
the  respective  claimants : 

UNDISPUTED. 

Colirotb.         Koontz. 

Franklin  County,  total 3,457  3,508 

Fulton  County,  total 807  535 

Somerset  County,  total 1, 592  2, 512 

Adams  County,  part 2,707  2,360 

Bedford  County,  home 2,  410  1,  740 

Bedford  County,  part  soldiers 94  318 

DISPUTED. 

Adams  County — Company  K,  184th  regiment 21  38 

Mower  Hospital . .  1 

Cuyler  Hospital . .  3 

McClellan  Hospital , .  . .  3 

Companies  B  and  G,  138th  regiment-  1  32 

Company  T,  210th  regiment 9  19 

Company  B,  21st  cavalry -i  34 

Bedford  Countv — Company  H,  208th  regiment 18  18 

Barracks  No.  1 29  50 


11, 149        11, 181 


jMajority  for  Mr.  Koontz _ . .     32 

If  the  majorities  of  the  county  boards  of  Adams  and  Bedford  had 
counted,  as  they  should  have  done,  all  the  returns  which,  irrespective  of 
the  accompanying  poll-books,  tally-lists,  and  certificates  of  oaths,  were 
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free  from  defects  sufficient  to  render  tliem  unintelligible  or  incapable  of 
computation,  the  following  would  have  been  the  result  in  the  district 
canvass : 

UNDISPUTED. 

Coifroth.         Koontz. 

Franklin  County,  total  3, 457  3, 508 

Fulton  County,  total ' 807  535 

Somerset  County,  total 1,592  2,512 

Adams  County,  part 3,707  2,366 

Bedford  County,  home 2,410  1,740 

Bedford  County,  soldiers'  part 94  318 

DISPUTED. 

Adams  County — Company  K,  184th  regiment 21  38 

Company  C,  202d  regiment 15  27 

Mower  Hospital . .  1 

Cuyler  Hospital . .  1 

McClellan  Hospital : 3 

Companies  B  and  G-,  138th  regiment.  1  32 

Company  I,  210th  regiment 9  19 

Bedford  County— Barracks  ]S^.  1 29  56 

11, 142        11, 156 

Majority  for  Jlr.  Koontz 14 

It  remains  to  consider  two  positions  which  were  taken  on  the  argu- 
ment before  the  committee : 

I.  It  was  urged  that  inasmuch  as  the  vote  of  Somerset  would  not  affect 
the  result,  the  return  of  the  Coffroth  district  board  ought  to  be  held 
conclusive  l3y  this  committee  as  to  the  four  other  counties  for  which  it 
purported  to  be  a  return ;  that  otherwise  Mr.  Koontz  would  be  permitted 
to  profit  by  the  wrong  of  his  own  partisan. 

But  we  are  unable  to  adopt  this  view,  for  the  following  reasons: 

1.  The  governor,  if  he  had  not  gone  behind  the  returns  of  the  rival 
district  boatds  to  ascertain  by  testimony  who  were  the  real  district 
judges,  (paper  32,)  would  have  been  compelled  either  to  do  nothing  or 
to  proclaim  Mr.  Koontz  elected.  On  its  face  his  return  was  perfect. 
Every  judge  who  signed  it  had  been  a  county  return  judge,  and  if  he 
appeared  in  a  district  board  with  a  county  return,  had  a  prima  facie 
right  to  be  there,  Avhich  could  only  be  defeated  by  showing  that  some 
other  judge  had  in  fact  been  selected  by  the  county  board  to  represent 
it  in  the  district  board.  The  Coffroth  return  was,  on  its  face,  worthless 
as  a  return  upon  which  to  base  the  governor's  proclamation.  The  law 
requires  the  governor  '^to  declare  by  proclamation  the  names  of  the 
persons  so  returned  as  elected."  It  by  no  means  permits  him  to  base 
his  proclamation  in  part  on  the  return  and  in  part  on  evidence  obtained 
aliunde.  For  the  same  reasons  we  must,  if  we  do  not  go  behind  the 
return  to  inquire  who  were  the  lawful  district  judges,  give  the  seat  to 
Mr.  Koontz,  on  his  return  alone. 

2.  The  Coffroth  return  having,  therefore,  no  legal  character  either 
before  the  governor  or  the  committee,  whatever  regard  we  may  give  it 
will  be  a  mere  gratuity.  It  would  certainly  be  a  novelty  if  such  an 
instrument  should  be  conclusive.  To  withhold  from  it  such  conclusive 
character  can  be  no  real  hardship  to  Mr.  Coffroth,  if  he  was  not  in  fact 
elected.  It  cannot  be  a  hardship  to  a  claimant,  who  has  neither  a  tech- 
nical nor  a  substantial  claim,  to  decline  arbitrarily  to  provide  him  witli 
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a  technical  one,  and  hold  it  couclasive.  On  the  contrary,  to  do  so  would 
be  to  wrong  his  competitor,  if  that  competitor's  claim,  although  not 
technically  perfect,  rested  on  a  basis  of  real  merit.  If  Mr.  Coffroth  had 
in  fact  a  majority  of  the  lawfully  returned  votes,  it  might  well  be  called 
a  hardship  to  suffer  a  partisan  of  Mr.  Koontz,  by  a  raid  upon  the  district 
board,  to  rob  him  of  his  seat,  but  it  cannot  be  said  that  this  ought  of 
itself  to  give  the  seat  to  Mr.  Ooffroth,  if  he  did  not  in  fact  receive  a 
majority  of  the  votes,  and  had  no  chance  of  success,  except  through  a 
previous  raid  of  his  own  partisans  on  the  soldiers'  returns. 

3.  Looking  behind  the  return  of  the  district  board,  we  find,  as  the 
attorney  general  did,  that  the  district  judges  of  Adams  and  Bedford 
Counties  were  selected  by  majorities  of  their  respective  county  boards; 
and  we  also  find,  what  the  attorney  general  had  no  occasion  to  inquire 
into,  that  the  returns  borne  by  those  judges  were  nullities,  and  that 
therefore  neither  the  returns  uor  their  bearers  had  any  place  in  the 
board. 

II.  It  was  also  insisted  before  the  committee  that,  if  we  should  go 
behind  the  return  of  the  district  board,  we  ought  to  stop  at  the  county 
board  returns  as  conclusive,  including  the  majority  returns  of  Adams 
and  Bedford  Counties.   We  cannot  assent  to  this  proposition.  A  scrutiny 
of  the  law  will  show  that  when  two  or  more  counties  are  embraced  in  one 
congressional  district,  as  in  the  case  before  us,  the  county  returns  differ, 
in  material  points,  both  from  the  soldiers'  elementary  returns  and  from 
the  district  return.    The  law  provides  ofi&cial  depositories  of  the  returns 
of  the  military  election  judges,  and  of  the  district  board,  viz,  the  offices 
of  the  secretary  of  the  Commonwealth  and  of  the  prothonotary  of  the 
county.    But  for  the  return  of  a  county  board,  when  two  or  more  coun- 
ties are  embraced  in  one  district,  no  otiQcial  depository  is  provided.     It 
has  but  one  office,  viz,  to  transmit  to  the  district  board  in  an  aggregate 
form  the  official  declarations,  made  by  the  precinct  judges,  of  the  result 
of  the  elections  by  them  held,  and  when  that  office  is  performed  its  mis- 
sion is  so  completely  ended,  that  the  law  provides  no  place  where  it  may 
be  afterward  preserved.    Both  the  return  of  the  district  board  and  the 
soldiers'  elementary  returns  are  preserved  in  public  offices,  and,  coming 
from  official  depositories  duly  certified,  are,  of  themselves,  lawful  evidence 
before  us.    But  the  return  of  the  county  board,  as  an  official  paper,  has 
no  exis|;ence  after  the  board  has  met  and  acted,  and  can  come  before  us 
in  no  legal  form  of  proof,  except  by  the  admission  of  the  parties,  although 
it  might  also,in  a  regular  contest,  be  received  as  part  of  a  deposition. 
The  Adams  and  Bedford  returns  are  before  the  committee  by  admission 
of  the  parties,  but  that  admission  is  mutual,  and  embraces  the  papers 
of  both  or  of  neither.    It  will  be  a  strange  jproceeding  if  Mr.  Coffroth, 
after  getting  his  majority  returns  before  the  committee  by  such  condi- 
tional assent  of  his  competitor,  shall  be  permitted  to  turn  round  and 
repudiate  the  conditions,  and  convert  his  papers,  which  are  here  only 
by  sufferance,  into  conclusive  returns.    Mr.  Koontz  could,  of  course,  with 
no  greater  injustice,  make  the  same  preposterous  demand. 

But,  in  addition  to  this,  the  majority  return  of  Adams  County  is  con- 
fronted by  a  paper  of  equal  authority  before  us,  signed  by  the  same 
judges,  at  .the  same  time  and  place,  which  must  be  taken  as  a  part  of 
the  instrument  itself.  From  the  two  papers  it  appears  that  certain  votes 
were  not  counted,  for  reasons  which  the  precinct  returns  show  to  have 
been  unlawful,  and  the  return  is  a  nullity.  It  is  also  confronted  by  the 
minority  return,  which  shows  that  the  majority  return  was  made  in  the 
face  of  the  actual  opposition  of  the  minority,  and  is,  therefore,  of  at  least . 
doubtful  validity. 
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In  Bedford  County  tlie  majority  return  of  the  soldiers'  vote  is  in  like 
manner  confronted  by  the  minority  report,  by  a  duly- authenticated 
transcript  of  thecertilied  copies  of  military  precinct  returns  furnished 
by  the  prothonotary  to  the  county  board,  showing  the  rejection  of  two 
returns,  and  the  reasons  therefor;  and  by  the  military  returns,  which 
show  the  rejection  to  have  been  unlawful. 
"We  offer  the  following  resolutions : 

1.  Besolred,  That  William  H.  Koontz  has  the  prima  facievight  to  a 
seat  in  this  House,  as  a  representative  of  the  sixteenth  congressional 
district  of  the  State  of  Pennsylvania. 

3.  Resolved,  That  Alexander  H.  Ooffroth,  desiring  to  contest  the  right 
of  William  H.  Koontz  to  a  seat  as  Eepresentative  of  the  sixteenth  con- 
gressional district,  be  required  to  serve  upon  the  said  Koontz,  within 
hfteen  days  after  the  adoption  of  this  resolution,  a  particular  statement 
of  the  grounds  of  said  contest;  and  that  the  said  Koontz  be  required  to 
serve  upon  the  said  Ooffroth  his  answer  thereto  within  fifteen  days  there- 
after ;  and  that  both  parties  be  allowed  sixty  days,  next  after  the  service 
of  said  answer,  to  take  testimony  in  support  of  their  several  allegations 
and  denials ;  notices  of  proposed  examinations  of  witnesses  to  be  given 
at  least  five  days  before  such  examinations ;  no  such  examination  to  be 
commenced  at  one  place  before  the  expiration  of  five  days  from  the  con- 
clusion of  the  last  examination  at  another  place;  such  examinations  to 
be  regulated  in  all  other  respects  by  the  provisions  of  the  act  of  February 
19,  1851. 

HALBERT  E.  PAINE. 

J.  W.  McOLURG. 

S.  SHELLABAEGER. 

G.  W.  SCOFIELD. 


BALDWra  vs.  TROWBRIDGE. 

Where  there  is  a  conflict  of  authority  hetweeii  the  constitution  and  legislature  of  a 
State  in  regard  to  fixing  place  of  elections,  the  power  of  the  legislature  is  paramount. 
Mr.  Trowhridge  retained  his  seat  by  a  vote  of  (February  14,  1866)  108  to  30. 

February   5,  1866. — Mr.    Scofield,  from   the   Committee   of  Elections, 
made  the  following  report: 

The  Committee  of  Elections,  to  which  was  referred  the  petition  of  Augustus 
G,  Baldwin,  claiming  a  seat  in  the  Thirty -ninth  Congress  as  Representative 
from  the  fifth  congressional  district  of  Michigan,  report  as  follows: 

There  is  no  question  of  fact,  and  only  one  of  law,  involved  in  this 
contest.  The  constitution  of  the  State  of  Michigan,  article  VII,  section 
1,  reads  as  follows : 

Sec.  1.  In  all  elections,  every  white  male  citizen,  every  white  male '  inhabitant 
residing  in  the  State  on  the  twenty-fourth  day  of  June,  one  thousand  eight  hundred 
and  thirty-five,  every  white  male  inhabitant  residing  iu  the  State  on  the  first  day  of 
January,  one  thousand  eight  hundred  and  fifty,  who  has  declared  his  intention  to  be- 
come a'citizen  of  the  United  States,  pursuant  to  the  laws  thereof,  six  months  preced- 
ing an  election,  or  who  has  resided  in  this  State  two  years  and  six  months,  and  declared 
his  intention  as  aforesaid,  and  every  civilized  male  inhabitant  of  Indian  descent,  a 
native  of  the  United  States,  and  not  a  member  of  any  tribe,  shall  be  an  elector  and 
entitled  to  vote;  but  no  citizen  or  inhabitant  shall  be  an  eleptor,  or  entitled  to  vote 
at  any  election,  unless  he  shall  be  above  the  age  of  twenty-one  years,  and  has  resided 
•  in  the  State  three  months,  and  in  the  township  or  ward  in  which  he  offers  to  vote  ten 
days,  next  preceding  such  election. 
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The  first  and  secoud  sections  of  an  act  of  the  legislature  of  that  State 
passed  February  5,  1864,  are  as  follows : 

Sec.  1.  TJw  people  of  the  State  of  Michigan  enact,  That  everj-  white  male  citizen  or 
inhahitant  of  this  State,  of  the  age  of  twenty-one  years,  possessing  the  qualifications 
named  in  article  seven,  section  one,  of  the  constitution  of  the  State  of  Michigan,  in 
the  military  service  of  the  United  States  or  of  this  State,  in  the  Michigan  regiments, 
comJ)anies,  or  batteries,  shall  he  entitled  to  vote  at  all  the  elections  authorized  by  law, 
as  provided  in  this  act,  and  every  such  citizen  or  inhabitant  shall  thus  be  entitled,  in 
the  manner  herein  prescribed,  whether  at  the  time  of  voting  he  shall  be  within  the 
limits  of  this  State  or  not. 

Sec.  2.  Every  soldier  belonging  to  Michigan  regiments  and  batteries  or  companies, 
in  the  military  service  of  this  State  or  of  the  United  States,  or  volunteer  soldiers, 
residents  of  Michigan,  belonging  to  regiments,  batteries,  or  companies,  present  on  the 
day  of  election  from  other  States,  including  officers  and  their  staff's,  surgeons,  assistant 
surgeons,  chaplains,  and  commissioners  appointed  under  this  act,  shall,  If  possessed  of 
the  qualifications  set  forth  in  section  one  of  this  act,  be  entitled  to  the  benefits  of  the 
provisions  thereof. 

Under  this  act  of  the  legislature,  a  large  number  of  votes  was  cast  by 
soldiers  outside  the  limits  of  the  State.  If  these  votes  can  be  lawfully 
counted,  Mr.  Trowbridge  has  a  majority  of  the  whole,  and  is  entitled  to 
the  seat;  if  not,  Mr.  Baldwin,  having  a  majority  of  the  home  vote,  is  en- 
titled to  it.  It  will  be  observed  that  the  elector  is  prohibited  by  the  con- 
stitution of  the  State  (taking  the  interpretation  of  its  supreme  court  as 
correct)  from  voting  outside  of  the  township  or  ward  in  which  he  resides, 
but  by  the  act  of  the  legislature  is  allowed,  when  absent  in  the  military 
service  of  the  country,  to  vote  even  outside  the  State.  Here  is  an  un- 
mistakable conflict  of  authority.  The  constitution  plainly  prohibits 
what  the  legislature  as  plainly  permits.  The  one  authorizes  the  elec- 
tion to  be  held  only  in  the  township  or  ward;  the  other  at  military 
headquarters.  The  power  to  act  at  all  in  the  premises,  so  far  as  concerns 
rei)reseutatives  in  Congress,  is  derived  from  article  one,  section  four,  of 
the  Constitution  of  the  United  States,  which  is  as  follows : 

The  times,  places,  and  manner  of  holding  elections  for  senators  and  representatives 
shall  be  prescribed  in  each  State  by  the  legislature  thereof;  but  Congress  may  at  any 
time  by  law  make  or  alter  such  regulations,  except  as  to  the  place  of  choosing  senators. 

Here  the  ijower  is  conferred  upon  the  legislature.  But  what  is  meant 
by  "the  legislature f  Does  it  mean  tlie  legislative  power  of  the  State, 
which  would  include  a  convention  authorized  to  prescribe  fundamental 
law ;  or  does  it  mean  the  legislature  eo  nomine.,  as  known  in  the  political 
history  of  the  country?  The  committee  have  adopted  the  latter  con- 
struction. Atthetimethe  Constitution  of  the  United  States  was  written, 
there  existed  in  the  thirteen  States-  for  which  it  was  designed  legisla- 
tures, created  or  restrained  by  some  fundamental  law,  in  the  shape  of 
charters  or  constitutions,  very  much  as  they  exist  in  the  several  States 
now.  With  this  fact  before  them,  is  it  not  probable  that  the  framers  of 
the  Constitution,  if  they  intended  to  confer  this  power  upon  State  organic 
conventions,  would  have  chosen  some  M'ord  less  liable  to  misconstruc- 
tion ?  It  is  also  apparent,  from  the  manner  in  which  this  word  is  used  in 
other  parts  of  the  instrument,  that  its  framers  recognized  a  wide  differ- 
ence between  a  continuing  legislature  and  a  convention  temj)orarily 
clothed  with  jiower  to  prescribe  fundamental  law.  Article  V  provides 
that  Congress  "shall  call  a  convention  for  proposing  amendments  *  *  * 
on  application  of  the  legislatures  of  two-thirds  of  the  several  States." 
Also,  that  amendments  shall  be  valid  when  "ratified  by  the  legislatures 
of  three-fourths  of  the  several  States,  or  by  conventions  of  three-fourths 
thereof,  as  the  one  or  the  other  mode  of  ratification  may  be  proposed  by 
the  Congress."  Article  VII  provides  that  "the  ratification  of  the  con- 
ventions of  nine  States  shall  be  sufficient  for  the  establishment  of  this 
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Constitution  between  the  States  so  ratifying  the  same."    The  conven- 
tion closed  their  labors  with  the  following  resolution : 

Resolved,  That  the  preceding  constitution  be  laid  before  the  United  States  in  Con- 
gress assembled ;  and  that  it  is  the  opinion  of  this  convention  that  it  should  afterward 
be  submitted  to  a  convention  of  delegates  chosen  in  each  State  by  the  people  thereof, 
uuder  the  recommendation  of  its  legislature. 

In  these  extracts  the  words  "legislature"  and  "convention"  are  both 
used  to  denote  different  legislative  bodies,  and  in  such  contrast  as  to 
.clearly  indicate  that  the  former  is  employed  in  its  historic  rather  than 
in  its  normal  sense.  In  article  I,  section  2,  the  -words  of  the  Constitu- 
tion are  "the  electors  in  each  State  shall  have  the  qualifications  requi- 
site for  the  most  numerous  branch  of  the  State  legislature."  Did  anybody 
ever  hear  of  a  constitutional  convention,  in  the  history  of  this  country, 
composed  of  two  houses?  Article  I,  section  3,  provides  that  "the  Sen- 
ate shall  be  composed  of  two  senators  from  each  State,  chosen  by  the 
legislature  thereof."  In  article  II,  section  1,  it  is  said  "each  State  shall 
appoint,  in  such  manner  as  the  legislature  thereof  may  direct,  a  number 
of  electors,"  &c.  In  section  8  of  article  I,  "  the  consent  of  the  legisla- 
ture of  a  State  "  is  required  before  the  United  States  can  purchase  places 
for  forts,  &c.  Again,  in  article  IV,  section  4,  is  said  that,  "  on  applica- 
tion of  the  legislature,  or  the  executive,  (when  the  legislature  cannot  be 
convened,)  Congress  shall  protect  each  State  against  domestic  violence." 
It  will  hardly  be  claimed  that  a  constitutional  convention  could  perform 
the  duties  thus  conferred  upon  the  legislature;  much,  less  that  it  could 
forbid  the  legislature  eo  nomine  from  discharging  them  after  its  own 
dissolution. 

But  the  legislation  of  Michigan  may  be  sustained  as  against  the  con- 
stitution of  that  State,  even  if  the  word  legislature  is  to  be  taken  in  its 
most  enlarged  sense.  Whatever  power  the  convention  of  that  State 
possessed  to  prescribe  the  places  of  holding  elections  for  representatives 
in  Congress  was  derived,  not  like  its  other  powers,  from  the  people,  but 
from  the  Constitution  of  the  United  States,  a.nd  that,  too,  because  it 
was  a  constructive  legislature.  The  power  conferred  is  a  continuing 
power.  It  is  not  used  up  when  once  exercised,  but  survives  the  disso- 
lution of  the  convention.  The  words  of  the  Constitution  are  as  potent 
then  as  before,  and  if  there  is  any  legislative  body  in  the  State  that  can 
be  properly  called  a  legislature,  thej-  appertain  to  it  as  strongly  as  to 
any  prior  legislative  body.  They  do  not  authorize  any  convention  or 
legislature  to  tie  the  hands  of  its  successors.  The  people  authorize  a 
convention  to  do  that  where  they  (the  people)  have  power;  but  certainly 
the  people  of  Michigan  had  no  power  to  enlarge  or  restrict  the  language 
of  the  Constitution  of  the  United  States.  This  view  of  the  case  entirely 
harmonizes  what  was  at  first  supposed  to  be  a  partially  adverse  prece- 
dent in  the  case  of  Shiel  vs.  Thayer,  from  the  State  of  Oregon. 

It  was  said  in  argument  that  the  legislature  might  abuse  this  power; 
but  that  does  not  disprove  its  existence.  It  would  be  equally  liable  to 
that  objection  if  lodged  in  any  other  department  of  governineut.  It  is 
not  claimed,  however,  that  in  this  instance  the  power  was  abused.  Mr. 
Baldwin  conceded  that  to  allow  a  vote  to  be  cast  by  a  soldier  detained  in 
the  service  of  his  country  Avas  a  very  proper  use  of  the  power,  provided 
the  legislatu.re  possessed  it.  If,  however,  it  should  in  the  future  be 
abused.  Congress  has  entire  authority  to  correct  it. 

But,  again,  the  contestant  claims  that  a  State  has  the  power  to  pre- 
scribe the  qualifications  of  electors,  and  may  exercise  it  bj^  an  organic 
convention,  to  the  exclusion  of  the  legislature.  The  committee  are  not 
disposed  to  controvert  this  position.    That  power  has  been  conceded  to 


DIGEST    OF   ELECTION   CASES.  49 

the  states,  and  exercised  by  them  in  the  manner  suggested,  from  the 
beginning  of  the  government  to  the  present  time.  But  it  does  not  fol- 
low, as  the  contestant  supposes,  that  the  place  of  holding  the  electiou 
for  a  representative  in  Congress  may  be  prescribed  as  one  of  the  elec- 
toral qualifications.  Control  over  the  place  of  voting  is  lodged  in  the 
legislature  by  the  unmistakable  language  of  the  Constitution,  and  can- 
not, however  disguised  by  names  or  circumlocution  of  words,  be  trans- 
ferred to  another  department  of  government.  ISow,  the  constitution  of 
Michigan  either  fixes  the  place  of  holding  the  election  or  it  does  not.  If 
it  does  not,  there  is  no  conflict  between  the  law  and  the  constitution, 
and  the  argument  is  at  an  end.  If  it  does,  then,  as  before  shown,  the 
convention  which  adopted  it  entirely  exceeded  its  power,  unless  such 
convention  is  to  be  considered  a  legislature  by  construction ;  and  in  that 
event  its  power,  as  has  also  been  shown,  was  just  as  ample  as  that  of 
any  subsequent  legislature,  and  no  more.  The  power  to  prescribe  the 
place,  whether  called  a  qualification,  limitation,  or  condition,  is  still 
vested  in  what  the  constitution  calls  "  the  legislature,"  and  there  it 
jnust  remain.  It  cannot  be  divested  by  giving  it  another  name,  how- 
ever apt  it  may  be. 

The  committee,  then,  submit  the  following  resolution,  and  recommend 
its  adoption:    ■ 

Resolved,  That  Rowland  B.  Trowbridge  is  entitled  to  a  seat  in  this- 
House  as  a  representative  in  the  thirty-ninth  Congress  from  the  fifth 
congressional  district  in  Michigan. 


MINOEITY  REPOET. 

February  9,  1866. — Mr.  Marshall,  from  the  minority  of  the  Committee  of 
Elections,  submitted  the  following  report: 

The  undersigned,  having  carefully  considered  the  questions  of  law 
involved  in  this  case,  has  come  to  the  conclusion  that  Mr.  Baldwin  was 
duly  elected  and  is  entitled  to  the  seat  which  he  claims. 

It  is  admitted  that  of  the  votes  cast  within  the  State  of  Michigan  for 
representative  in  Congress  from  the  fifth  congressional  district  of  that 
State  Mr.  Baldwin  had  a  majority.  It  is  also  admitted  that  a  large 
number  of  citizens  of  Michigan  who  were  out  of  the  State  and  in  the 
service  of  the  United  States  on  the  day  of  said  election,  in  pursuance  of 
the  ijrovisions  of  an  act  of  the  legislature  of  Michigan,  approved  Febru- 
ary 5,  1864,  voted  at  the  places  where  they  happened  to  be  on  the  day 
of  election  ;  and  that  if  these  votes  can  be  lawfully  counted,  Mr.  Trow- 
bridge had  a  majority  and  was  duly  elected.  If  they  cannot  be  lawfully 
counted,  Mr.  Baldwin  was  duly  elected,  and  is  entitled  to  the  seat. 

The  question  submitted  is,  therefore,  purely  a  legal  one,  and  involves 
some  nice  questions  of  constitutional  law. 

Article  VII,  section  1,  of  the  constitution  of  the  State  of  Michigan, 
after  prescribing  the  qualification  of  electors,  provides  that  "  no  citizen 
or  inhabitant  shall  be  an  elector,  or  entitled  to  vote  at  any  election,  unless 
he  shall  be  above  the  age  of  twenty-one  years,  and  has  resided  in  the 
State  three  months,  and  in  the  township  or  ward  in  which  he  offers  to 
vote  ten  days  next  preceding  such  election." 

The  supreme  court  of  Michigan,  in  a  case  arising  out  of  the  identical 
election  out  of  Avhich  this  contest  has  arisen,  (the  case  of  The  People  ex  rel. 
Dahiel  8.  Twitchel  vs.  Amos  C.  Blodgett,)  have  construed  this  jirovision 
H.  Mis.  Doc.  152 4 
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of  their  constitution  to  mean  that  the  elector  shall  be  personally  present, 
in  the  township  in  which  he  resides,  on  the  day  of  election,  and  there  in 
person  present  his  ballot  at  the  place  of  voting ;  and  that  the  act  of  the 
legislature  of  February  5,1864,  "is  in  dikect  conflict  with  the 
CONSTITUTION,  AND  FOR  THIS  REASON  VOID."  This  casc  was  Very 
thoroughly  discussed  and  considered  by  the  court,  the  judges  all  giving 
separate  opinions,  and  it  seems  to  me  impossible  to  read  the  case  with- 
out arriving  at  the  same  conclusion.  This  is  the  highest  and  most 
authoritative  exposition  of  that  provision  of  the  State  constitution  that 
can  be  given.  The  supreme  court  of  Michigan  is  the  most  authoritative 
expounder  of  the  constitution  and  laws  of  the  State,  and  all  other  tribu- 
nals, including  even  the  Supreme  Court  of  the  United  States  itself,  are 
bound  to  follow  and  abide  by  the  construction  which  the  State  court  has 
placed  upon  their  own  constitution. 

I  will  not  dwell  upon  this  point  in  the  case,  as  I  do  not  understand  the 
majority  of  the  committee,  or,  indeed,  any  one  in  behalf  of  the  claims  of 
the  sitting  member,  to  seriously  dispute  the  correctness  of  the  construc- 
tion placed  upon  their  constitution  by  the  supreme  court  of  the  State. 
It  is  admitted,  I  believe,  that  the  act  of  the  legislature  of  February  5, 
1864,  was  in  direct  conflict  with  the  organic  law  of  th^  State. 

It  is  contended,  however,  that  the  legislature,  in  determining  the 
times,  places,  and  manner  of  holding  elections  for  representatives  iu 
Congress,  are  not  bound  to  conform  to  the  provisions  of  the  organic  law 
of  the  State.  That  they  have  a  power  above,  and  wholly  independent 
of,  their  State  constitution.  And  this  power  is  supposed  to  be  found  in 
section  4,  of  article  I,  of  the  federal  Constitution,  which  is  as  follows : 

The  times,  places,  and  manner  of  holding  elections  for  senators  and  representatives 
shall  be  prescribed  in  each  State  by  the  legislature  thereof;  but  the  Congress  may,  at 
any  time,  by  law  make  or  alter  such  regulations,  except  as  to  the  places  of  choosing 
senators. 

In  determining  the  proper  construction  to  be  placed  on  this  clause  of 
the  federal  Constitution,  it  is  important  to  inquire,  first.  What  was  the 
object  of  the  framers  of  that  instrument  iu  ingrafting  into  it  such  a  pro- 
vision ?  Why  was  it  deemed  necessary  and  proper !  It  is  hardly  possi- 
ble that  there  can  be  two  opinions  in  regard  to  this. 

The  convention  had  provided  for  a  federal  Senate  and  House  of  Rep- 
resentatives, in  which  the  legislative  power  of  the  proposed  government 
was  to  reside.  The  effective  organization  and  continuance  of  these 
bodies  were  necessary  to  the  very  existence  of  the  government  under 
the  plan  proposed.  To  have  a  Senate  and  House  of  Eepresentatives  it 
was  necessary  that  members  thereof  must  be  elected  at  regular  and 
stated  periods ;  and  it  was  argued  with  great  force  that  a  majority  of 
the  States,  becoming  refractory,  might,  by  the  simple  act  of  refusing  to 
provide  the  times,  places,  and  manner  of  holding  elections  for  senators 
and  representatives,  and  thereby  defeating  the  election  of  these  officers, 
suspend  the  action,  destroy  the  power-,  or  even  blot  out  of  existence  the 
federal  government. 

It  became  necessary,  therefore — absolutely  necessary — to  secure  the 
continued  existence  and  effectiveness  of  the  federal  government,  to  re- 
serve to  Congress  the  power  at  any  time  by  law  to  make  or  alter  such 
regulations.  The  object  was  to  secure  to  the  federal  government,  for  its 
own  safety,  the  due  election  of  these  officers — not  to  confer  upon  the 
States,  or  any  department  thereof,  any  powers  whatever,  or  to  interfere 
in  any  way  with  them  in  their  mode  of  electing  these  officers,  as  long  as 
the  exercise  of  this  power  was  left  to  the  States.  The  object  manifestly 
was  simply  to  leave  to  the  States  the  power  to  determine  the  times, 
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places,  and  manner  of  holding  these  elections,  until  Congress  saw  proper 
to  exercise  the  powers  conferred  upon  it  for  that  purpose. 

Bat  it  is  argued  that  this  power  was  by  express  terms  left  not  to  the 
States  simply,  but  to  the  legislatures  thereof,  and  that  this  is  such  a  lim- 
itation upon  the  people  of  the  States  that  they  have  no  power  to  restrict 
their  legislatures  in  the  exercise  of  this  right  conferred  upon  them  by 
the  federal  Constitution ;  but  1  submit,  with  all  due  respect,  that  not 
only  the  history  and  object  of  the  section  under  consideration,  but  the 
proper  definition  of  the  term  "legislature,"  as  therein  used,  show  the 
fallacy  of  this  construction. 

The  "  legislature"  of  a  State,  in  its  fullest  and  broadest  sense,  signifies 
that  body  in  which  all  the  legislative  powers  of  a  State  reside,  and  that 
body  is  the  people  themselves,  who  exercise  the  elective  franchise,  and 
upon  their  power  of  legislation  there  is  no  limitation  or  restriction, 
except  such  as  may  be  found  in  the  federal  Constitution,  or  such  as  they 
may  themselves  provide  by  the  organic  law  of  the  State.  When  they 
assemble  in  convention,  which  in  large  communities  is  from  necessity 
done  by  the  agency  of  delegates  or  representatives  of  the  people,  the 
whole  legislative  power  of  the  State  is  then  vested  in  such  convention. 
It  can  abolish,  or  in  whole  or  in  part  abrogate,  the  i)roceedings  of  "the 
general  assembly"  or  "legislative  council"  or  "general  court,"  or  what- 
ever may  be  the  designation  of  that  subordinate  bodj"^  in  which  is 
usually  lodged  a  portion  or  residuum  of  the  legislative  power  of  a  State. 
Indeed,  the  people  of  a  State  might  provide  for  the  periodical  assem- 
bling of  their  convention,  which  would  exercise  and  perform  all  legislative 
powers  and  duties  without  the  intervention  of  that  body  of  limited  and 
restricted  powers,  popularly  called  a  legislature,  but  which  in  the  con- 
stitutions of  most  of  the  States  is  called  by  some  other  name.  It  is 
variously  designated  a  "general  assembly,"  a  "legislative  council,"  a 
"general  court,"  and  the  like,  and  is  nowhere  understood  to  hold  in  its 
grasp  all  the  legislative  powers  of  a  State. 

In  Missouri,  during  the  late  rebellion,  the  State  convention  continued 
its  existence  for  years,  performing  all  the  ordinary  acts  of  legislation, 
and  its  power  to  do  so  is  not  questioned.  That  that  was  a  "  legislature  " 
M'ithin  the  sense  of  the  term  as  it  is  used  in  this  clause  of  the  federal 
Constitution  will  hardly  be  controverted;  and  indeed  every  State  con- 
vention called  by  the  people  to  determine  the  form  of  government,  or 
the  powers  and  duties  of  the  various  officers  thereby  created,  is  a  legis- 
lature, and  performs  many  of  the  ordinary  acts  of  legislation.  Indeed, 
it  is  the  legislature  par  excellence  of  the  State,  and  that  other  body  usually 
created  by  it,  whether  called  a  "  general  assembly,"  "  general  court,"  or 
otherwise,  is  the  creature  of  this  paramount  legislature,  and  is  liable  to 
b6  modified  or  annihilated  i^henever  this  "legislature" — the  convention 
of  a  State — shall  again  assemble.  This  secondary  or  subordinate  body 
is  the  creature  of  the  organic  law  of  the  State,  owes  its  existence  to  it, 
and  can  rightly  do  nothing  in  contravention  of  its  provisions. 

If,  then,  this  section  of  the  federal  Constitution  can  be  construed  to 
refer  to  this  secondary  or  subordinate  legislative  body  of  a  State,  it  must 
be  held  to  mean  that  the  time,  place,  and  manner  for  holding  elections 
for  representatives  shall  be  prescribed  in  each  State  by  the  legislature 
thereof,  such  legislature  acting  in  subordination  and  in  conformity  to 
that  organic  law  to  which  it  owes  its  own  existence.  If  the  State  con- 
stitution has  fixed  no  limitation,  the  power  of  the  legislature  is  ample 
and  complete.  But  if  the  constitutton  has  fixed  liTnits,  this  legislature 
cannot  transcend  them,  but  must  act  within  the  limits  prescribed,  and 
if  it  goes  beyond  them'its  action  is  to  that  extent  absolutely  void. 
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Indeed,  from  the  adoption  of  the  federal  Constitution  until  this  time, 
it  was  never  before  contended,  as  far  as  I  am  informed,  that  the  clause 
in  question  conferred  upon  that  body  in  a  State  in  which  was  reposed  that 
residuum  of  legislative  power,  not  exercised  by  the  State  convention, 
power  to  act  utterly  independent  of,  and  in  utter  disregard  of,  the  State 
constitution,  by  virtue  of  which  alone  it  has  any  existence. '  The  people 
have  everywhere  supposed  that  they  had  the  power  to  fix  a  limitation 
upon  the  action  of  their  legislature,  in  determining  the  times,  places, 
and  manner  of  holding  elections  for  all  ofl&ces.  They  have  exercised  this 
power  in  most  of  the  States  by  fixing  limitations  in  their  State  consti- 
tutions, and  in  every  instance,  I  believe,  where  a  conflict  has  been  found 
to  exist  in  this  respect  between  the  State  constitution  and  an  act  of 
their  legislature,  the  constitution  has,  by  courts  and  legislative  bodies, 
been  sustained,  and  the  acts  of  the  legislature,  to  that  extent,  held  to  be 
null  and  void.  And  this  House  is  now,  for  the  first  time,  called  upon  to 
decide  that  in  this  respect  a  State  legislature  may  override  and  utterly 
disregard  the  provisions  of  the  very  constitution  that  brings  it  into 
being.  I  admit  that  if  there  was  an  irreconcilable  antagonism  between 
the  federal  and  State  constitutions,  in  such  case,  there  would  be  ground 
for  the  position  taten  by  the  majority  of  the  committee.  But  no  such 
antagonism  exists.  I  therefore  call  upon  the  House  to  paiise  long  before 
they  estivblish  a  precedent  that  will  operate  as  an  invitation  to  the  State 
legislatures  to  disregard  those  wholesome  limitations  which  the  people 
have  attempted  to  place  around  the  actions  of  their  own  servants. 

This  long  and  undisturbed  construction  of  their  power  to  fix  these 
limitations  upon  the  action  of  their  servants,  placed  upon  the  Constitu- 
tion by  the  peopje  themselves,  and  by  all  departments  of  the  govern- 
ment, ought  not  at  this  late  day  to  be  disturbed,  unless  it  is  rendered 
absolutely  necessary  by  the  very  terms  of  the  Constitution  itself. 

This  House  has  a  record  of  its  own,  and  lias  ever  attempted  to  adhere 
to  the  construction  placed  by  itself  in  former  adjudicated  cases  upon 
the  Constitution  and  laws.  This  not  a  new  question,  as  far  as  this  House 
even  is  concerned.  It  is,  indeed,  res  adjudicata.  And  we  should  not, 
without  very  strong  reasons,  indeed,  depart  from  the  precedents  estab- 
lished by  ourselves.  These  precedents  are  all  in  favor  of  the  construc- 
tion which  I  have  here  placed  upon  this  ialausfe  of  the  Constitution. 

The  case  of  Shiel  vs.  Thayer,  in  the  thirty-seventh  Congress,  reported 
in  Bartlett's  Contested  Election  Cases,  page  349,  is  directly  in  point. 
The  syllabus  of  the  case  says : 

The  coustitution  of  Oregon  has  jkced  beyond  the  cmitrol  of  its  legislature  the  time  for 
holding  an  election  for  representative  in  Congress. 

The  report  in  that  case  was  made  by  the  then  and  now  able  chairman 
of  the  Committee  of  Elections,  Mr.  Dawes,  and  the  right  of  Mr.  Shiel  t,o 
the  seat  was  placed  distinctly  on  the  ground  that  the  people  of  Oregon 
had  the  right,  in  their  constitution,  to  fix  the  time  for  the  election  of  a 
member  of  Congress. 

"The  committee,"  says  the  report,  "are  of  opinion  that  the  election 
held  for  representative  in  Congress  on  the  first  Monday  i7i  June,  1860, 
was  held  in  pursuance  of,  and  in  conformity  with,  the  constitution  and 
laws  of  Oregon,  and  that  consequently  the  contestant  is  entitled  to  the 
seat."  And  again :  "  Notwithstanding  this  constitutional  provision  that 
general  elections  shall  be  held  on  the  first  Monday  of  June  biennially, 
the  legislature  of  Oregon  seems  to  have  believed  that  it  had  power  to 
fix  another  time  for  the  election  of  representative  in  Congress.  *  *  * 
The  committee  have  not  deemed  it  necessary  to  determine  what  those 
reasons  are  for.    With  all  due  respect  to  the  opinions  of  the  gentlemen 
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composing  that  legislatiire,  they  are  of  opinion  that  this  House  must, 
nevertheless,  be  the  final  judge  of  the  meaning  of  this  clause  of  the  con- 
stitution of  Oregon.  And,  for  the  reason  stated,  the  committee  have 
no  doubt  that  the  constitution  of  the  State  has  fixed  beyonb  the 
CONTROL  OP  THE  LEGISLATURE  the  time  for  holding  an  election  for  rep- 
resentative in  Congress,  at  the  general  election  to  be  held  biennially, 
and  that  at  such  election,  so  held  in  pursuance  of  the  constitution, 
the  contestant  was  duly  elected."  And  again,  in  the  debate  in  the 
House  on  this  case,  Mr.  Dawes  said :  "  It  occurs  to  me,  sir,  that  that 
provision  of  the  Constitution  of  the  United  States  which  says  that  the 
time  and  place  shall  be  sijecifled  by  the  legislature  of  each  State,  meant 
simply  that  they  should  be  fixed  by  the  constituted  authority  of  the  State 
until  Congress  itself  should  fix  a  time  for  the  election  in  all  the 
States." 

In  the  case  of  Farlee  vs.  Eunk,  in  the  twenty-ninth  Congress,  it  was 
held  that  where  there  was  a  conflict  between  the  State  constitution  and 
an  act  of  the  legislature  in  regard  to  the  place  of  votijig  for  representa- 
tive in  Congress  the  provision  of  the  constitution  was  binding,  and  the 
act  of  the  legislature,  so  far  as  it  conflicted  with  it,  was  void.  (See 
Bartlett's  Contested  Election  Cases,  p.  87.)  And,  without  troubling 
this  House  with  a  further  citation  of  authorities,  I  respectfully  submit 
that  the  ruling  of  the  House  on  this  point  has  been  uniform  in  every 
case  in  which  the  question  arose. 

But  admitting  that  the  legislature  was  acting,  and  had  the  right  to 
act,  by  virtue  of  this  section  4,  article  1  of  the  federal  Constitution, 
without  regard  to  the  State  constitution,  I  still  submit  that  all  votes 
cast  out  of  and  beyond  the  State  of  Michigan  were  .caet  without  any 
due  legal  authority,  and  cannot  properly  be  counted  in  determining  the 
result  of  elections  in  that  State,  for  the  reason — 

First.  It  seems  to  me  plain  that  neither  Congress  nor  the  State  legis- 
lature can,  under  that  clause  of  the  Constitution,  fix  or  prescribe  any 
places  of  voting  for  any  ofBce  outside  of  the  district,  and  especially  out- 
side of  the  State,  within  and  for  which  the  of&cer  is  elected.  In  the 
construction  of  all  powers  granted,  we  must  have  reference  to  the  object 
for  which  the  power  is  given.  At  and  before  the  adoption  of  the  Con- 
stitution, and  ever  since  until  within  the  last  five  years,  all  voters,  every- 
where in  the  United  States,  were  required  to  vote  within  the  district 
and  State  for  which  the  officer  is  elected.  At  the  time  of  the  adoption 
of  this  clause,  it  is  not  easy  to  suppose  that  any  one  member  of  the  con- 
vention for  one  moment  thought  that  they  were  granting  to  Congress 
the  power  to  permit  citizens  to  vote  outside  a  district  or  State  for  which 
the  officers  were  to  be  elected.  If  the  legislature  possesses  this  power, 
undoubtedly  Congress  possesses  the  same  power.  And  if  Congress 
possesses  power  to  prescribe  places  of  voting  outside  of  a  district  or 
State  for  a  portion  of  its  citizens,  why  not  the  power  to  prescribe  places 
of  voting  outside  of  the  State  for  all  the  citizens  thereof?  Why  not 
prescribe  that  all  the  citizens  of  Michigan  shall  vote  in  Chicago  for  their 
members  of  Congress,  and  all  the  voters  of  Illinois  go  to  St.  Louis  to 
vote  for  theirs  ?  It  may  be  said  that  this  would  be  a  gross  abuse  of 
power.  But  I  deny  the  existence  of  any  such  power.  And  yet,  if  the 
power  contended  for  by  the  committee  exists,  the  other  follows  as  a 
necessary  consequence. 

But  the  act  of  the  Michigan  legislature  (by  virtue  of  which  the  votes 
were  cast  outside  of  the  State  that  it  is  proposed  to  count  for  the  sitting 
member)  does  not  prescribe  the  place  or  places  of  voting,  and  conse- 
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quently  the  votes  were  not  cast  in  pursuance  of  any  competent  authority. 
The  provision  of  said  statute  is  as  follows : 

Sec.  7.  At  the  elestions  herein  provided  for  a  poll  shall  he  opened  at  every  place, 
■whether  within  or  without  the  State,  where  a  regiment,  hattalion,  battery,  or  company 
of  Michigan  soldiers  may  he  found  or  stationed,  and  at  such  election  all  persons  may 
vote  who  axe  thereto  entitled  by  law  and  by  the  provisions  of  this  act. 

l>row,  wDl  any  one  pretend  that  that  prescribes  a  place  or  places  of 
election?  What  place  or  places?  Would  a  law  which  provided  that 
any  elector  of  Michigan  should  vote  at  any  place,  within  or  without  the 
State,  where  he  might  happen  to  be  on  the  day  of  the  election,  prescribe  a 
place  of  voting  ?  This  is  too  clear,  I  submit  with  all  deference,  to  admit  of 
argument.  If  Congress  or  the  legislature  can  prescribe  places  of  elec- 
tion outside  of  the  State,  I  insist  that  the  places  must  be  named  in  the 
act;  and  that  it  is  no  compliance  with  the  Constitution  to  provide  that 
a  man,  or  company  of  men,  may  vote  at  any  place  where  they  may  hap- 
pen to  be  on  the  day  of  election,  and  that  such  a  law  does  not  prescribe 
a  place  of  election  at  all. 

If  the  above  positions,  or  any  one  of  them,  be  correct,  it  follows  that  all 
votes  cast  for  either  Mr.  Trowbridge  or  Mr.  Baldwin  outside  of  the  State 
of  Michigan  were  cast  without  any  authority  of  law,  and  cannot  properly 
be  counted  in  making  up  the  result,  and,  consequently,  that  Mr.  Baldwin 
is  entitled  to  the  seat. 

I  therefore  propose,  as  a  substitute  for  the  resolution  reported  by  the 
committee,  the  following : 

Resolved,  That  the  Hon.  Eowland  E.  Trowbridge  is  not  entitled  to  hold 
the  seat  now  occupied  by  him  in  this  House  as  a  representative  from 
the  State  of  Michigan. 

Resolved,  That  Augustus  C.  Baldwin  has  been  duly  elected  as  a  repre- 
sentative from  the  State  of  Michigan  to  the  thirty-ninth  Congress,  and 
is  entitled  to  a  seat  in  this  House. 

S.  S.  MAESHALL. 


WASHBURN  vs.  YOOEHEBS. 

Frauds  may  he  of  such  a  character  as  to  taint  the  entire  poll,  in  which  case  only  votes 
subsequently  proved  can  be  counted. 

In  this  case  the  tainted  poll  unseated  the  sitting  member  and  admitted  the  contest- 
ant. 

The  House  (February  23)  adopted  the  report,  yeas,  87  ;  nays,  36. 

February  19, 1866. — Mr.  Dawes,  from  the  Committee' of  Elections,  made 

the  following  report : 

The  Committee  of  Mections,  to  which  was  referred  the  memorial  of  Henry 
J?.  Washburn,  contesting  the  right  of  the  Hon.  Daniel  W.  Voorhees  to  a 
seat  in  this  House  as  a  representative  from  the  seventh  congressional 
district  of  Indiana,  submit  the  folloioing : 

The  election  here  contested  was  held  on  the  second  Tuesday  of  October, 
1864,  in  the  seventh  congressional  district  of  Indiana,  composed  of  the 
counties  of  Parke,  Vermillion,  Vigo,  Clay,  Putnam,  Greene,  Owen, 
and  Sullivan.  The  entire  record  of  the  case  will  be  found  in  Mis.  Doc. 
No.  11  of  the  present  Congress. 
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Showing  an  official  majority  for  Mr.  Voorhees,  the  sitting  member,  of 
live  hundred  and  thirty-four. 

The  notice  of  contest  contains  fourteen  specifications  of  alleged  illegal 
voting;  illegal  and  fraudulent  conduct  of  officers  of  election;  illegal 
and  fraudulent  tampering  with  ballot-boxes,  and  false  returns  of  the 
actual  number  of  votes  cast  at  the  voting  precincts  in  a  large  number 
of  towns  in  the  counties  of  Sullivan,  Vigo,  and  Putnam.  But  no  tes- 
timony was  taken  in  support  of  these  allegations,  except  in  respect  to 
some  voting  precincts,  viz,  that  at  Hamilton,  in  Sullivan  County,  that 
at  Jefterson,  in  the  same  county,  that  of  Riley,  in  Vigo  County,  and 
that  of  Cloverdale,  in  Putnam  County. 

The  answer  of  the  sitting  member  denies  all  of  the  allegations  of  the 
contestant  in  his  notice,  and  alleges  in  return  like  illegaV voting  for  the 
contestant,  and  other  frauds  committed  in  the  interest  of  the  contestant. 
But  as  the  sitting  member  took  no  testimony  in  support  of  his  allega- 
tions, there  will  be  no  further  occasion  to  consider  his  answer. 

At  the  commencement  of  the  hearing  before  the  committee  the  sitting 
member  made  a  motion  to  upset  the  entire  testimony  taken  by  the  con- 
testant, because,  as  he  alleged,  it  had  not  been  taken  before  a  person 
authorized  by  law  to  take  the  same.  It  was  taken  before  Albert  Lange, 
mayor  of  the  city  of  Terre  Haute,  in  the  county  of  Vigo,  in  said  dis- 
trict, but  was  not  taken  in  the  city  of  ^erre  Haute,  but  in  the  towns  of 
Sullivan,  Sullivan  County,  Cloverdale,  Putnam  County,  Carlisle,  Sullivan 
County,  aud  Lockport,  Riley  Township,  Vigo  County.  The  statute  of  the 
United  States  under  which  these  proceedings  are  conducted  contains 
(Stat,  at  Large,  vol.  9,  p.  568)  the  following  provision: 

That  when  any  such  contestant  or  returned  member  shall  he  desirous  of  obtaining 
testimony  respecting  snch  election,  it  shall  be  lawful  for  him  to  make  application  to 
any  judge  of  any  court  of  the  United  States,  or  to  any  chancellor,  judge,  or  justice  of 
a  court  of  record  of  any  State,  or  to  any  mayor,  recorder,  or  intendant  of  any  town  or 
city  in  which  said  officer  shall  reside,  within  the  congressional  district  in  which  such 
contested  election  was  held,  who  shall  thereupon  issue  his  writ  of  subpoena,  directed  to 
all  such  witnesses  as  shall  be  named  to  him,  reqiiiring  the  attendance  of  snch  wit- 
nesses before  him,  at  some  time  and  place  named  in  the  subpceua,  in  order  to  be  then 
and  there  examined  respecting  the  said  contested  election,  in  the  manner  hereinafter 
provided. 
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But  the  statutes  of  Indiana  (G  and  H,  voli  2,  p.  576)  confer  authority 
to  administer  oaths  upon  a  mayor  of  a  city  only  within  the  city  of 
which  he  is  mayor;  and  it  is  contended  by  the  sitting  member  that  the 
oath  administered  by  the  magistrate  in  taking  these  depositions  was 
administered  by  virtue  of  his  office  of  mayor,  and  therefore,  when 
administered  outside  of  the  city  of  Terre  Haute,  was  administered 
without  authority.  But  the  committee  were  of  opinion  that  the  authority 
to  take  these  depositions  was  derived,  not  from  the  statutes  of  Indiana, 
but  from  the  statute  of  the  United  States  already  cited — the  mayor  of 
a  city  being  one  of  the  ijersons  designated  in  that  statute  to  take  such 
depositions,  and  that  we  would  have  been  authorized,  as  such  designated 
person,  to  take  these  depositions  had  the  statutes  of  Indiana  conferred 
upon  him  no  power  to  administer  oaths.  Indeed,  the  power  to  admin- 
ister oaths  within  their  respective  cities  was  not  conferred  by  the  stat- 
utes of  Indiana  at  all  upon  mayors  till  the  year  1861.  (See  Indiana 
Statutes,  2d  vol.,  Gavin  and  Hord,  p.  576.)  Yet,  during  all  the  time 
since  the  passage  of  the  United  States  act  of  1851,  before  cited,  the 
mayor  of  any  city  within  the  district  has  been  a  person  designated  to 
take  depositions  in  a  case  of  contested  election.  The  committee,  there- 
fore, denied  the  motion  to  reject  the  testimony. 

The  allegations  of  fraud  made  by  the  contestant  against  the  poll  in 
the  aforesaid  voting  precincts  of  Hamilton,  Jefferson,  Oloverdale,  and 
Eiley  are  as  follows:  (Mis.  Doc.  11.) 

Third.  At  the  voting  precinct  of  Hamilton  Township,  in  the  county  of 
Sullivan,  in  said  district,  a  large  number  of  the  ballots  or  tickets  with 
my  name  upon  them,  and  which  had  been  voted  for  me,  (the  exact 
number  I  do  not  know  and  cannot  state,)  were  secretly,  corruptly,  and 
illegally  taken  from  the  ballot-box,  after  the  same  had  been  deposited 
there,  by  some  person  or  persons  unknown  to  me,  and  a  large  number 
of  ballots  or  tickets  with  your  name  upon  them,  and  which  had  not 
been  voted  for  you,  (the  exact  number  of  which  I  do  not  know  and 
cannot  state,)  were  unlawfully  and  fraudulently  put  into  said  ballot-box, 
and  were  afterward  counted  for  you  by  the  inspector  and  judges  of 
election  at  said  precinct,  so  that  it  is  impossible  to  tell  how  many  legal 
votes  were  given  for  you  at  said  precinct;  wherefore  the  election  at 
said  precinct  was  and  is  wholly  void. 

Fourth.  The  inspector  and  judges  of  election  at  the  precinct  of  Ham- 
ilton, in  the  county  of  Sullivan,  in  said  district,  illegally  announced,  as 
the  result  of  the  voting  at  said  precinct,  that  five  hundred  and  one  votes 
had  been  cast  for  you,  and  that  only  one  hundred  and  forty-three  votes 
had  been  cast  for  me;  whereas,  in  point  of  fact,  the  said  number  of 
votes  had  not  been  cast  for  you ;  but,  on  the  contrary,  at  least  t^vo  hun- 
dred and  fifty  of  the  votes  polled<at  said  precinct  were  cast  for  me,  and 
a  large  number  of  the  ballots  or  tickets  containing  said  votes  so  cast  for 
me  were  illegally  and  fraudulently  taken  out  of  the  ballot-box  of  said 
Ijrecinct,  where  they  had  been  deposited  bj^  the  inspector  and  judges  of 
election,  by  some  person  or  persons  unknown  to  me,  and  a  large  num- 
ber of  ballots  or  tickets  with  your  name  upon  them,  and  which  had  not 
Ibeen  voted  for  you,  were  then  placed  in  said  ballot-box  illegally  and 
fraudulently  in  the  place  thereof,  and  were  afterwards  illegally  counted 
for  you  by  said  inspector  and  judges;  wherefore  the  election  at  said 
precinct  was  and  is  wholly  void. 

Fifth.  At  the  election  precinct  of  the  township  of  Hamilton  and 
county  of  Sullivan,  in  said  district,  there  were  at  least  two  hundred  and 
fifty  votes  cast  for  me;  and  after  the  polls  had  been  closed  at  said  pre- 
cinct the  ballot-box,  containing  the  ballots  or  tickets  voted  at  said  pre- 
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cinct,  was  secretly  and  fraudulently  opened,  after  it  had  been  locked  by 
the  inspector  and  judges  of  election  of  said  precinct,  by  some  person  or 
persons  unknown  to  me,  and  a  large  number  of  the  ballots  or  tickets  so 
voted  for  me,  and  with  mj'  name  upon  them,  were  removed  fraudulently 
and  illegally  from  said  ballot-box  before  the  vote  of  said  precinct  was 
counted,  and  a  large  number  of  ballots  or  tickets  with  your  name  upon 
them,  and  which  had  not  been  voted  for  you,  were  fraudulently  put  into 
said  box,  and  were  afterward  illegally  coimted  for  you  by  the  inspector 
and  judges  of  election  at  said  precinct;  wherefore  the  election  at  said 
precinct  was  and  is  wholly  void. 

Eighth.  At  the  voting  precinct  of  Jefferson  Township,  in  the  county 
of  Sullivan,  iu  said  district,  a  large  number  of  the  ballots  or  tickets  with 
my  name  upon  them,  and  which  had  been  voted  for  me,  were  secretly, 
corruptly,  and  illegally  taken  from  the  ballot-box,  after  the  same  had 
been  deposited  there,  by  some  person  or  persons  unknown  to  me,  and  a 
large  number,  at  least  fifty  ballots  or  tickets,  with  your  name  upon 
them,  and  which  had  not  been  voted  for  you,  were  unlawfully  and 
fraudulently  put  into  said  box,  and  were  afterward  counted  for  you  by 
the  inspector  and  judges  of  the  election  at  said  precinct;  wherefore  the 

election  at  said  precinct  was  and  Is  wholly  void. 

*  *  *  #  #"*  *  * 

I'enth.  At  the  voting  precinct  of  Eiley  Township,  in  the  county  of 
Vigo,  in  said  district,  a  large  number  of  the  ballots  or  tickets  with  my 
name  upon  them,  and  which  had  been  voted  for  me,  to  at  least  the  num- 
ber of  twenty  five,  were  secretly,  corruptly,  and  illegally  taken  from  the 
ballot-box  after  the  same  had  been  deposited  there,  by  some  person  or 
persons  unknown  to  me,  and  a  like  number  of  ballots  or  tickets  with 
your  name  upon  them,  and  which  had  not  been  voted  for  you,  were 
unlawfully  and  fraudulently  put  into  said  box,  and  were  afterward 
counted  for  you  by  the  inspector  and  judges  of  the  election  at  said  pre- 
cinct; wherefore  the  electi»n  at  said  precinct  was  and  is  wholly  void. 

Eleventh.  At  the  voting  precinct  of  Cloverdale  Township,  in  the 
county' of  Putnam,  in  said  district,  a  large  number  of  the  ballots  or 
tickets  with  my  name  upon  them,  and  which  had  been  voted  for  me, 
(the  exact  number  of  which  I  do  not  know  and  cannot  state,)  were 
secretly,  corruptly,  and  illegally  taken  from  the  ballot-box  after  the 
same  had  been  deposited  ther^,  by  some  person  or  persons  unknown  to 
me,  and  a  large  number  of  ballots  or  tickets  with  your  name  upon  them, 
and  which  had  not  been  voted  for  you,  (the  exact  number  of  which  I  do 
not  know  and  cannot  state,)  were  unlawfully  and  fraudulently  put  into 
said  ballot-box,  and  were  afterward  counted  for  you  by  the  inspector 
and  judges  of  election  at  said  precinct,  so  that  it  is  impossible  to  tell 
how  many  legal  votes  were  given  for  you  at  said  precinct;  wherefore 
the  election  at  said  precinct  was  and  is  wholly  void. 

Twelfth.  The  inspector  and  judges  of  election  at  the  precinct  of 
Cloverdale  Township,  in  the  county  of  Putnam,  in  said  district,  illegally 
announced,  as  the  result  of  the  voting  at  said  precinct,  that  only  sixty- 
one  votes  had  been  cast  for  me;  whereas,  in  point  of  fact,  at  least 
one  hundred  and  thirty  of  the  votes  polled  at  said  precinct  were  cast  for 
me;  and  a  large  number  of  the  ballots  or  tickets  containing  said  votes 
so  cast  for  me  were  illegally  and  fraudulently  taken  out  of  the  ballot-box 
Of  said  precinct,  where  they  had  been  deposited  by  the  inspector  and 
judges  of  election,  by  some  person  or  persons  unknown  to  me,  and  a 
large  number  of  ballots  or  tickets  with  your  name  upon  them,  and  which 
had  not  been  voted  for  you,  were  then  placed  in  said  ballot-box  illegally 
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and  fraudulently,  in  the  place  thereof,  and  were  afterward  illegally 
■  counted  for  you  by  said  inspector  and  judges;  wherefore  the  election  at 
said  precinct  was  and  is  wholly  void. 

Thirteenth.  At  the  election  precinct  of  Cloverdale  Township,  in  the 
county  of  Putnam,  in  said  district,  there  were  at  least  one  hundred  and 
thirty  votes  cast  for  me;  and  after  the  polls  had  been  closed  at  said  pre- 
cinct a  large  number  of  the  ballots  or  tickets  containing  these  votes, 
and  with  my  name  upon  them,  were  secretly,  corruptly,  and  fraudulently 
removed  from  said  ballot-box,  by  some  person  or  persons  unknown  to 
me,  before  the  vote  of  said  precinct  was  counted;  and  a  large  number  of 
ballots  or  tickets  with  your  name  upon  them,  and  which  had  not  been 
voted  for  you,  were  illegally  and  fraudulently  put  into  said  box,  and 
were  afterward  illegally  counted  for  you  by  the  inspector  and  judges 
of  election  at  said  precinct;  wherefore  the  election  at  said  precinct  was 
and  is  wholly  void.    • 

It  was  claimed  by  the  contestant  that,  in  respect  to  the  four  voting 
precincts  before  mentioned,  he  had^  under  the  various  forms  of  allega- 
tion here  set  forth,  proved  in  the  record  submitted  to  the  committee,. 
and  printed  in  Mis.  Doc.  No.  11,  fraud  and  error  to  such  an  extent  as  to 
call  for  the  rejection  of  the  return  of  the  election  officers  altogether  as 
untrue,  and  to  justify  a  resort  to  other  evidence  to  ascertain  the  vote  at 
these  several  precincts.  There  was  little  dispute  before  the  committee 
as  to  the  law  which  should  govern  this  case.  It  is  laid  down  as  a  gen- 
eral principle  by  Gushing,  in  his  treatise  on  "The  Law  and  Practice  of 
Legislative  Assemblies,"  p.  72,  that  "if  returning  officers  act  in  so  ille- 
gal or  arbitrary  manner  as  to  injure  the  freedom  of  election,  the  whole 
proceedings  will  be  void."  In  a  late  case  in  the  courts  of  law — that  of 
Mann  vs.  Cassidy,  for  the  office  of  district  attorney  in  the  city  of  Phila- 
delphia— the  court,  in  giving  its  opinion,  says:  "As  the  case  now  stands 
before  us,  we  should  be  derelict  in  our  duty  did  we  not  unhesitatingly 
express  our  conviction  that  the  officers  in  the  election  divisions  to  which 
we  have  referred,  in  the  receipt  and  recording  of  votes,  are  so  utterly 
and  entirely  unreliable  that  the  truth  cannot  be  deduced  from  any  rec- 
ords or  returns  made  by  them  in  relation  thereto."  *  *  *•  "The 
entire  proceedings  were  so  tarnished  by  the  fraudulent  conduct  of  the 
officers  charged  with  the  performance  of  the  most  solemn  and  responsi- 
ble duties,  that  it  would  have  been  not  only  abundantly  justified,  but  it 
would  have  been  our  plain  duty  to  throw  out  the  returns  of  every  divi- 
sion to  which  we  have  referred." 

The  same  doctrine  has  been  repeatedly  laid  down  by  Committees  of 
Elections  in  the  House  of  Eepresentatives.  (See  Blair  vs.  Barrett,  Bart- 
lett  Contested  Elections,  p.  308;  Knox  vs.  Blair,  ibid,  p.  520,  and  cases 
there  cited.  See  also  Kneass's  case,  Parsons's  Select  Cases,  p.  553,  and 
Howard  vs.  Cooper,  Bartlett,  p.  275.)  Indeed,  the  rule  laid  down  in  the 
latter  case  at  page  526  was  accepted  by  both  parties  as  the  law  which 
should  govern  this  case,  and  they  took  issue  upon  the  facts.  The  rule 
is  in  these  words : 

When  the  result  in  any  precinct  has  been  shown  to  ho  '  so  tainted  with  fraud  that 
the  truth  cannot  be  deduoible  therefrom,'  then  it  should  never  he  permitted  to  form  ^ 
part  of  the  canvass.  The  precedents  as  well  as  the  evident  requirements  of  truth  npt 
only  sanction  but  call  for  the  rejection  of  the  entire  poll  when  stamped  with  the  char- 
acteristics here  shown. 

Indeed,  the  proposition  is  too  plain  to  admit  of  dispute.  To  hold  as 
true  that  which  is  so  false  and  fraudulent  that  the  truth  cannot  be  de- 
duced therefrom,  is  to  hold  to  an  absurdity.  The  rule  here  laid  down 
is  none  other  than  the  postulate  that  that  which  is  false  cannot  be  true. 
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In  adopting  this  rule  the  committee  do  not  lose  sight,  however,  of  the 
danger  which  may  attend  its  application.  Wholesome  and  salutary, 
not  less  than  necessary,  in  its  proper  use,  it.is  extremely  liable  to  abuse. 
Heated  partisanship  and  blind  prejudice,  as  well  as  indifferent  investi- 
gation, may  under  its  cover  work  great  injustice.  It  is  not  to  be  adopted 
if  it  can  be  avoided.  No  investigation  should  be  spared  that  would 
reach  the  truth  without  a  resort  to  it.  But  it  is  not  to  be  forgotten  or 
omitted  if  the  case  .calls  for  its  application.  If  the  fraud  be  clearly 
showfl  to  exist  to  such  an  extent  as  to  satisfy  the  mind  that  the  return 
does  not  show  the  truth,  and  no  evidence  is  furnished  by  either  party 
to  a  contest,  and  no  investigation  of  the  committee  enable  them  to  de- 
duce the  truth  therefrom,  then  no  alternative  is  left  but  to  reject  such  a 
return.  To  use  it  under  such  a  state  of  facts,  is  to  use  as  true  what  is 
shown  to  be  false. 

The  committee  have  applied  this  rule  to  the  testimony  offered  by  the 
contestant  in  support  of  his  allegations  touching  these  four  precincts, 
with  a  full  conviction  of  the  character  of  the  rule,  and  of , the  caution 
incumbent  upon  them  in  its  use;  and  they  now  submit  the  conclusions 
to  which  they  have  arrived  under  its  operation  to  the  judgment  of  the 
House. 

The  statute  of  Indiana  governing  elections  may  be  found  in  the  vol- 
umes already  referred  to,  (Gravfti  &  Hard,  vol.  1,  at  pages  307,  309,  311, 
637,)  and  provides  that  in  April,  annually,  the  electors  of  each  township 
shall  elect  a  "township  trustee,"  who  by  virtue  of  such  of&ce  becomes 
"inspector  of  elections"  for  said  township;  designates  the  place  where 
elections  shall  be  held  in  the  same,  and  appoints,  with  the  consent  of  a 
majority  of  the  legal  voters  who  may  hajipen  to  be  present  at  the  open- 
ing of  the  polls,  two  qualified  voters  of  the  precinct  who,  with  himself, 
shall  constitute  a  board  of  judges  of  such  election.  The  ballot-box  is 
provided  with  a  "  sufficient  lock,"  and  must  be  locked  before  the  opening 
of  the  polls,  and  the  key  delivered  to  one  of  the  judges.  An  opening  is 
made  in  the  lid  of  the  boxj  closed  with  an  inside  slide.  As  soon  as  the 
election  shall  have  closed,  or  at  any  time  after  the  counting  has  com- 
menced, the  board  of  judges  may  adjourn  the  count  till  the  next  day, 
at  which  time  it  shall  be  completed.  When  siich  an  adjournment  takes 
place,  the  poll-lists  and  tally-papers  are  placed  in  the  ballot-box,  with 
the  ballots,  which  is  then  locked,  and  the  aperture  for  receiving  ballots 
sealed.  The  key  is  then  given  to  one  of  the  judges,  and  the  box  is  taken 
by  the  inspector,  and  both  are  reproduced  by  them  respectively  at  the 
time  and  place  of  the  adjournment,  when  the  count  is  completed  and  a 
return  thereof  then  made  by  these  same  judges.  There  is  also  provision 
for  an  adjournment  of  one  liour  for  dinner. 

The  committee  were  struck  with  the  loose  and  ineffectual  manner  in 
which  the  ballot-box  was  guarded  against  fraud  by  those  provisions. 
There  is  not  the  slightest  provision  for  its  examination  before  proceed- 
ing with  the  voting,  for  its  protection  during  the  intermissiou,  or  during 
the  night  after  election.  When  an  adjournment  of  the  board  takes 
place  before  completing  the  count,  if  the  box  is  only  "kept"  by  the  in- 
spector, it  matters  not  how  or  where.  However  honest  he  may  be  him- 
self, the  law  has  thrown  around  the  box  no  safeguard  against  any  fraud 
that  might  be  practiced  upon  it  by  others.  It  even  provides  for  an 
intermission  of  an  hour  in  the  midst  of  the  heat  of  the  election,  and 
when  the  poll  will  be  most  likely  to  be  surrounded  by  excited  and  un- 
scrupulous politicians,  and  yet  fails  to  make  the  slightest  provision  for 
the  safe-keeping  of  the  box  during  that  time.  In  like  manner  it  pro- 
vides for  an  adjournment  of  the  board  after  the  election  is  over  and 
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before  the  count  is  completed  or  begun.  Thus  time  is  given  to  learn 
whether  the  poll  in  question,  or  other  polls,  are  close,  so  that  if  there  ex- 
isted a  disposition  to  commita  fraud,  opportunity  strengthens  inclination. 
And  yet  the  inspector  may  take  the  box  with  him  and  travel  during  the 
night,  or  stop  and  visit  with  it  a  friend  till  morning — any  distance  from 
the  voting  place,  and  where  those  from  other  voting  places  congregate. 
The  committee  would  refrain  from  animadverting  upon  the  character  of 
State  legislation  beyond  its  immediate  connection  with  the  subject-mat- 
ter of  their  investigation.  They  believe  that  the  pertinency  of  these 
remarks  will  be  apparent  as  the  testimony  before  the  committee  shall 
be  examined.  To  this  the  attention  of  the  House  is  now  directed,  in 
the  order  in  which  it  will  be  found  in  the  document  (Mis.  No.  11)  already 
referi'ed  to. 

HAMILTON   TOWNSHIP. 

The  official  return  from  tliis  township  was  (p.  7)  for  Mr.  Voorhees,  498 ; 
for  Mr.  Washburn,  143.  The  allegation  of  the  contestant  is,  that  the 
ballot-box  at  this  precinct  had  been  tampered  with,  so  that  the  return 
does  not  state  the  true  poll,  and  that  the  whole  proceeding  was  "so 
tainted  with  fraud  that  the  truth  cannot  J?e  deduced  therefrom ;"  and  he 
accordingly  demands,  in  accordance  with  the  rule  already  stated,  that 
the  return  be  set  aside.  The  evidence  offered  in  support  of  this  allega- 
tion will  be  found,  pp.  8-49,  inclusive,  and  is  of  two  kinds :  first,  to  show 
how  many  voters  actually  cast  their  votes  at  this  precinct  for  the  con- 
testant; and  secondly,  evidence  tending  to  show  an  actual  tanipering 
with  the  ballot-box  after  the  close  of  the  polls  and  before  the  count  was 
completed.  The  evidence  satisfies  the  committee  that  one  hundred  and 
seventy  men  at  least  voted  for  the  contestant  at  this  precinct.  One 
hundred  and  sixty-four  witnesses  testified  to  their  own  votes  for  him, 
and  as  to  the  remaining  six  not  present,  the  testimony  of  witnesses  that 
they  knew  the  vote  of  each  to  be  also  for  the  contestant,  left  the  com- 
mittee entirely  satisfied  that  this  number  at  least  had  so  voted.  There 
was  testimony  tending  to  the  same  result  as  to  several  others,  but  not 
sufliciently  positive  to  satisfy  the  committee.  Here  is  thus  shown  a  dis- 
crepancy between  the  ofiQcial  return  for  the  contestant  and  the  proof  of 
the  vote  actually  cast  for  him,  at  this  precinct  alone,  of  twenty-seven 
votes.  There  was  no  attempt  to  show  the  discrepancy  between  the  vote 
actually  cast  for  the  sitting  member  and  the  vote  returned  for  him,  nor 
was  any  attempt  on  the  part  of  the  sitting  member  made  to  explain  this 
discrepancy  in 'the  vote  for  the  contestant. 

The  tally -list  would  have  shown  whether  these  men  had  actually  voted 
or  not,  and  their  old  political  associations  and  professions,  if  in  conflict 
with  their  testimony,  were  legitimate  evidence  to  contradict  them.  The 
tally-list  would  also  have  revealed,  if  true,  four  hundred  and  ninety- 
eight  other  names,  if  so  many  votes  had  been  also  actually  cast  for  the 
sitting  member,  and  some  approximation  to  that  number  might  have 
been  found  to  have  so  testified.  But  the  case  was  permitted  by  the  sit- 
ting member  to  rest  upon  the  uncontradicted  testimony  of  the  witnesses 
before  stated,  and  the  committee  left  to  the  conclusion  to  which  that 
testimony,  uncontrolled,  must  lead  them. 

In  addition  to  this,  the  contestant  offered  testimony  tending  directly 
to  show  an  actual  tampering  with  the  ballot-box  at  this  precinct.  This 
evidence  will  be  found  in  Mis.  Doc.  No.  11,  pp.  45-50,  inclusive,  and  the 
attention  of  the  House  is  called  to  it  as  there  recorded  in  full.  From 
this  testimony  it  appears  that  at  the  opening  of  the  polls  in  the  morn- 
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ing  a  strenuous  but  ineffectual  effort  was  made  by  the  friends  of  the 
cdntestant  to  secure  the  appointment  of  one  of  their  number  as  one  of 
the  ofiicers  of  the  election.  This  was  resisted  by  the  fiiends  of  the  sit- 
ting member  present  at  the  polls.  When  several  names  were  proposed 
for  this  purpose,  a  Mr.  Hansil,  leading  in  the  opposition  to  it,  got  up  on 
a  store  box  and  spoke  iu  very  violent  language  against  the  one  proposed. 
Another  was  then  proposed,  "  or  some  other  friend  of  the  contesta,nt." 
But  "  Mr.  Hansil  replied  that  he  would  not  trust  either  of  the  men  "pro- 
posed, or  any  other  black  abolitionist  on  the  board."  And  so  the  board 
of  three  judges  and  two  clerks  was  composed  of  all  strong  partisans  of 
the  sitting  member.  In  this  there  was  no  violation  of  the  letter  of  the 
law,  but  what  subsequently  happened  to  the  ballot-box  was  made  easy 
by  the  ti-ansaction,  and  it  deserves  notice  in  that  connection  alone. 
When  the  polls  were  closed  at  night,  this  board  began  the  count  about 
dusk,  and  counted  some  fifteen  or  twenty  votes,  stringing  them  upon  a 
string  as  required  by  law. 

They  then  adjourned  for  supper,  first  putting  the  string  of  votes  in  the 
box  on  top  of  the  uncounted  votes,  and  the  poll-books  and  tally-papers 
on  top  of  them.  The  box  was  locked  and  a  key  given  by  the  inspector 
to  one  of  the  judges.  The  box  was  then  left  on  the  table  in  the  voting 
room,  and  the  officers  were  all  gone  about  an  hour  to  their  supper,  leav- 
ing the  box,  they  knew  not  in  whose  presence  or  to  what  treatment.  On 
their  return,  the  key  handed  by  the  inspector  to  one  of  the  judges  would 
not  unlock  the  box.  Another  was  tried  without  success,  when  the 
inspector  took  a  key  from  his  pocket  which  unlocked  the  box.  On  open- 
ing the  box  and  taking  out  the  poll-books  and  tally  papers,  the  string  of 
counted  tickets  which  had  been  placed  on  top  of  the  uncounted  tickets 
was  not  there,  and  considerable  search  was  made  for  it.  It  was  at  last 
found  at  the  bottom  of  the  box,  under  the  uncounted  tickets.  The 
board  of  election  officers,  a  few  days  after  the  election,  published  a  card 
respecting  this  matter,  which  is  here  inserted  entire : 

A  Card. — ^We,  the  undersigned,  judges  and  clerks  of  the  election  held  at  the  court- 
liouse  in  Sullivan  on  the  11th  day  of  October,  1864,  in  view  of  the  frauds  alleged  to 
have  heen  perpetrated,  and  in  justice  to  ourselves,  avail  ourselves  of  this  the  first 
opportunity  oflered  to  make  the  following  statement : 

Of  the  frauds  charged  we  know  nothing.  We  saw  no  act  of  impropriety  by  any 
member  of  the  board  while  in  session  ;  but  that  we  are  satisfied  in  our  own  minds  that 
such  charges  are  not  without  foundation,  and  we  have  such  opinion  upon  the  following 
circumstance,  to  which  we  are  willing  at  any  and  all  times  to  be  qualified :  At  the 
adjournment  of  the  board  for  supper,  which  was  about  dusk,  we  had  counted  out 
between  fifteen  and  twenty  tickets,  wMch  were  strung  on  a  string  prepared  for  that 
purpose.  The  string  of  tickets  was  placed  iu  the  ballot-box  on  top  of  the  uncounted 
tickets.  The  poll-books  and  tally-papers  were  then  placed  on  top  of  the  tickets,  the 
box  locked,  and  set  on  a  table  in  one  corner  of  the  room. 

When  the  board  met,  after  supper,  the  ballot-box  was  unlocked  in  our  presence  by 
this  inspector,  the  tally-papers  and  poll-books  taken  out,  but  the  string  of  counted 
tickets  could  not  be  seen.  The  inspector  turned  to  the  table  in  the  corner  of  the  room 
to  search  for  it,  and  while  thus  engaged  we  found  the  string  of  tickets  in  the  bottom  of 
the  ballot-box,  completely  covered  by  uncounted  tickets.  We  are  satisfied  that  the 
string  of  tickets  could  not  have  got  to  the  bottom  of  the  ballot-box  without  the  same 
being  opened  in  our  absence  and  the  tickets  handled. 
Eespectfully  submitted. 

PORTER  BURICS, 
JAMES  A.  BEARD, 

Judges. 
DANIEL  LANGDON, 
BENJ.  HAVENS, 

Clerics. 

I  hereby  certify  that  I  believe  the  above  statement  to  'be  correct.  When  the  box 
was  opened  after  supper  I  took  out  the  poll-hooks  and  tally-papers,  but  could  not  find 
the  string  of  tickets.    Supposing  they  have  been  left  out,  I  turned  to  look  for  them. ; 


62  DIGEST   OF    ELECTION    CASES. 

meantime  they  were  found  in  the  box.     It  is  evident  that  they  were  moved  while  the 
board  was  adjourned  for  supper. 
Eespectfullv, 

W.  C.  GRIFFITH,  Inspector. 
October  19,  1864. 

The  committee  do  not  deem  farther  comment  upoa  this  poll  necessary. 
The  discrepancy  of  twenty-seven  votes  between  the  retnrn  (143)  for  the 
contestant,  and  the  number  (170)  proved  to'  have  voted  for  him;  the 
violent  partisan  character  of  all  the  officers  of  election  adversely  to  him ; 
the  steady  purpose  of  keeping  the  box  in  such  hands ;  the  leaving  it  for 
an  hour  after  dusk  at  the  voting  place  unguarded  and  exposed ; '  and 
finally,  the  evidence  that  the  box  had  been  opened  and  an  indefinite 
number  of  votes  changed  or  abstracted,  disclosed  by  the  judges  them- 
selves— all  compel  to  the  conviction  that  ''the  truth  cannot  be  deduced 
from  this  return,"  and  it  is  accordingly  rejected. 

But  the  rejection  of  a  return  does  not  necessarily  leave  the  votes 
actually  cast  at  a  precinct  uncounted.  It  only  declares  that  the  return 
having  been  shown  to  be  false  shall  not  be  taken  as  true,  and  the  par- 
ties are  thrown  back  upon  such  other  evidence  as  is  in  their  power  to 
show  how  many  voted  and  for  whom,  so  that  the  entire  vote,  if  sufficient 
pains  be  taken  and  the  means  are  at  hand,  may  be  shown,  and  not  a 
single  one  be  lost,  notwithstanding  the  falsity  of  the  return.  (See  Blair 
vs.  Barrett,  Bartlett's  Contested  Election  Oases,  pp.  313, 321 ;  Clark  vs. 
Hall,  ibid,  215.)  It  was  proved,  as  has  already  been  stated,  that  one 
hundred  and  seventy  votes  were  cast  at  this  precinct  for  Mr.  Washburn. 
There  was  also  the  testimony  of  four  persons  that  they  voted  for  Mr. 
Voorhees. 

OLOVEEDALB. 

The  official  returns  from  this  township  gave  Mr.  Voorhees  276  votes 
and  Mr.  Washburn  68  votes.  The  testimony  is  found  in  said  Mis.  Doc, 
pp.  53-70,  inclusive,  and  is  of  precisely  the  same  character  as'  that 
already  commented  upon  in  connection  with  the  township  of  Hamilton. 
All  the  authorities  and  the  law  applicable  to  such  testimony  thus  cited 
are  equally  applicable  here.  It  is  proved  that  91  persons  voted  at  this 
precinct  for  Mr.  Washburn,  while  only  58  were  returned  for  him.  It 
seems  to  the  committee  hardly  possible  that  so  large  a  discrepancy  in 
so  small  a  voting  precinct  could  have  been  the  result  of  mistake.  In 
this  precinct,  the  count  was  not  made  till  the  next  day.  In  the  mean 
time  the  inspector  took  the  box  and  carried  it  away  out  of  town,  from 
half  to  three-fourths  of  a  mile  from  Cloverdale,  to  the  house  of  a  friend, 
a  warm  supporter  of  the  sitting  member,  where  he  spent  the  night  with 
it  and  brought  it  back  the  next  day,  when  the  votes  were  counted  and 
the  foregoing  return  made  out.  There  is  no  direct  testimony  that 
anything  was  done  with  the  box  during  the  night.  But  it  is  in  evidence 
that  the  vote  in  the  whole  county  was  very  close,  there  being,  as 
returned,  only  twenty-six  majority  for  the  sitting  member,  less  than  the 
discrepancy  (33)  found  at  this  poll.  The  county  ticket  was  therefore  in 
danger.  A  strong  supporter  of  the  sitting  member,  by  the  name  of 
Scott,  (p.  69,)  came  from  the  county  seat  that  night,  a  distance  of  ten 
miles,  to  the  house  where  the  ballot-box  was  kept,  about  three-fourths 
of  a  mile  from  the  town,  after  the  owner  of  the  house  had  gone  to  bed 
and  had  fallen  asleep,  and  spent  the  night  there.  The  owner  of  the 
house  testified  that  be  did  not  know  at  what  time  he  came,  what  he 
came  for,  and  what  he  did.  And  his  purpose  and  business,  as  well  as 
the  success  which  attended  it,  only  appear  from  the  testimony  of  a  wit- 


DIGEST    OF   ELECTION    CASES.  63 

ness  who  overheard  him  afterward  relate  it.  But  this  was  hearsay  evi- 
dence, which  the  committee  rejected.  The  case  against  this  ballot-box, 
therefore,  rests  upon  the  great  discrepancy  between  the  return  (58)  and 
the  number  (91)  proved  to  have  voted  for  Mr.  Washburn,  the  temptation 
in  the  close  vote  in  the  county,  the  opportunity  for  tampering  with  the 
ballot-box  during  the  night,  and  the  suspicious  visitation  of  Scott  from 
the  county  seat  during  the  night,  together  with  such  inferences  as  it  is 
fair  to  draw  from  the  fact  that  no  witness  is  contradicted,  no  testimony 
is  controverted,  no  suspicious  circumstance  explained,  so  easy  of  expla- 
nation by  the  calling  of  Scott  or  the  inspector,  if  the  truth  permitted  it. 
But  as  the  result  to  which  the  committee  arrived  upon  the  whole  case, 
as  hereafter  stated,  would  not  in  any  aspect  be  changed,  whether  this 
return  be  rejected  or  corrected,  they  did  not  determine  to  reject  it 
entirely,  however  much  confidence  in  it  must  be  shaken  in  every  fair 
mind  by  the  evidence  liere  adduced.  They,  instead,  gave  the  contestant 
the  benefit  of  the  discrepancy  proved — viz.,  33  votes. 

JEFFERSON   TOWNSHIP. 

The  ofiicial  return  from  this  township  was  (p.  7)  for  Mr.  Voorhees,  236 
votes  J  for  Mr.  Washburn,  24  votes.  The  evidence  relied  on  to  show 
fraud  in  this  return  (pp.  73-80,  inclusive)  consists  wholly  in  a  discrep- 
anoj'  proved  between  the  vote  actually  cast  and  that  returned  for  the 
contestant.  It  is  shown  in  this  record,  by  the  testimony  of  the  voters 
themselves  and  those  who  knew  how  others  absent  voted,  that  thirty-six 
instead  of  twenty-four,  the  returned  number,  voted  for  Mr.  Washburn. 
There  was  no  other  testimony  to  show  fraud  in  this  ballot-box  as  the 
testimony  was  left  by  the  parties.  The  committee  had  the  evidence  fur- 
nished them  of  correcting  all  the  errors  shown,  however  that  might  have 
arisen.  They,  therefore,  did  not  reject,  but  corrected  this  return,  giving 
to  the  contestant  the  benefit  of  tlie  twelve  votes  here  proved  and  not 
counted. 

RILEY  TOWNSHIP. 

The  of&cial  return  from  this  township  (p.  7)  was  for  Mr.  Voorhees,  173 
^'0tes;  for  Mr.  Washburn,  88  votes.  The  testimony  (pp.  81-102,  inclu- 
sive) is  similar  in  character  to  that  already  commented  upon  in  connection 
with  other  townships. 

This  testimony  shows  that  there  were  one  hundred  and  eight  persons 
at  least  who  voted  at  this  precinct  for  the  contestant,  while  eighty-eight 
votes  only  were  returned  for  him.  There  were  six  others  who  were 
political  friends  of  the  contestant,  who  were  proved  to  have  voted  at  this 
precinct,  but  for  whom  it  did  not  appear  beyond  their  political  associa- 
tions. This  was  a  small  jjrecinct,  only  two  hundred  and  sixty-one  votes 
in  all  were  returned  from  it.  It  seemed  hardly  possible  that  there  could 
have  been  an  honest  mistake  of  twenty  in  a  vote  of  eighty-eight.  But 
tliere  was  additional  evidence  touching  this  ballot-box.  On  the  day  of 
voting  the  board  adjourned  for  dinner,  and  dined  with  the  inspector. 
During  the  dinner,  the  ballot-box  was  placed  in  the  front  bed-room, 
adjoining  the  dining-room,  and  opening  into  another  back  bed-room. 
After  dinner<was  over  and  while  the  remainder  of  the  board  were  busy- 
ing themselves  in  the  dining-room  with  some  outline  maps,  the  inspector 
went  into  the  bed-room  where  the  ballot-box  was  and  shut  the  door.  He 
was  gone  about  fifteen  minutes.  The  next  morning,  on  opening  the 
door  into  the  back  bed-room,  from  the  one  where  the  ballot-box  and  the 
inspector  were  the  day  previous,  the  servant  girl  could  not  swing  the 
door  back,  and  on  looking  behind  it  she  discovered  that  a  nail  had  been 
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taken  out  of  the  ca];pet  behind  the  door,  and  "a  quantity  of  republican 
votes"  put  under  the  carpet.  She  did  not  know  how  they  came  there, 
nor  how  many  they  were,  but  sufficient  to  prevent  the  opening. of  the 
door.  During  the  count  of  the  votes,  after  the  polls  were  closed,  and 
after  all  the  votes  in  the  ballot-box  had  been  taken  out,  it  was  ascertained 
that  the  tally-papers  did  not  show  as  large  a  number  of  votes  as  the 
poll-books  by  four  or  five,  and  there  were  no  more  in  the  ballot-box  to 
count,  so  some  loose  votes  were  picked  up  off  from  the  table  and  counted, 
to  supply  the  deficiency  in  the  number  of  votes  as  shown  by  the  poll- 
books,  and  still  they  were  one  short.  Where  these  votes  came  from  or 
for  whom  they  were  did  not  appear.  It  was  testified  that  they  did  not 
come  out  of  the  box.  Neither  of  these  transactions,  nor  the  large  dis- 
crepancy in  the  vote  before  alluded  to,  was  the  subject  of  explanation 
by  the  sitting  member.  He  met  this  testimony  by  no  countervailing 
testimony.  Th^re  was  no  attempt  to  account  for  the  votes  under  the 
carpet  nor  for  the  business  of  the  inspector  shut  up  with  the  ballot-box 
in  the  bed-room,  nor  whence  came  the  votes  picked  up  from  the  table 
and  counted.  The  inspector  himself  was  not  even  called  to  repel  the 
accusation  which  this  testimony  brought  to  his  door.  But  the  sitting 
member  was  content  to  leave  the  whole  testimony  unexplained,  and  the 
committee  to  such  inferences  as  are  inevitable  from  the  absence  of 
any  explanation  of  testimony  of  this  character.  The  committee  were 
compelled '  to  the  conclusion  that  this  box  also  had  been  opened,  &nd 
votes,  no  one  could  tell  how  many,  abstracted  therefrom;  and  that  other 
votes,  never  in  the  box,  had  been  counted— no  one  could  tell  for  whom — 
and  consequently  there  existed  fraud  in  this  return  to  such  a  degree  that 
the  truth  could  not  be  deduced  therefrom.  They  therefore  rejected  it. 
One  hundred  and  eight  persons,  as  before  stated,  were  proved  to  have 
voted  at  this  precinct  for  the  contestant,  and  were  counted  for  him  by 
the  committee.  It  only  remains  to  state  the  conclusions  to  which  the 
committee  have  thus  arrived  on  the  whole  case. 
By  the  of&cial  canvass  the  vote  stood  as  follows : 

For  Mr.  Voorhees 12,  830 

Deduct  from  this  rejected  return  from  Hamilton.  498 

Ditto  from  Riley 173 

671 


Add  votes  proved  to  havebeencastfor  him  in  Hamilton . 


12, 159 


Official  canvass  for  Mr.  Washburn 12, 296 

Deduct  from  this  rejected  return  from  Hamilton .  143 

Ditto  from  Rilev-  -  - 88 

231 


12, 163 


12,  065 
Add  votes  proved  to  have  been  cast  for  him  in 

Hamilton 170 

Ditto  in  Eiley 108 

Discrepancy  proved  in  Cloverdale 33       . 

Ditto  in  Jefferson - 12 

323 


12, 388 


Majority  for  Mr.  Washburn 22,5 
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If,  however,  tlie  return  from  Hamilton  alone,  wliere  the  judges  them- 
selves confess  that  the  ballot-box  had  been  opened,  be  rejected,  and  the 
discrepancies  in  the  other  townships  between  the  returns  and  the  votes 
actually  cast  be  simply  corrected,  then  the  conclusion  would  be  the 
same,  and  the  result  would  theu  be  as  follows : 

Offtcial  return  for  Mr.  Yoorhees 12, 830 

Deduct  from  this  rejected  return  from  Hamilton 498 


12, 332 
Add  votes  proved  to  have  been  cast  for  him  at  Hamilton .  4 

12,336 

Official  return  for  Mr.  Washburn 12, 296 

Deduct  from  this  rejected  returns  from  Hamilton 143 

12, 153 
Add  votes  proved  to  have  been  cast  for  him  at 

Hamilton 170 

Add  discrepancy  proved  in  Eiley 20 

Add  discrepancy  proved  in  Jefierson 12 

Add  discrepancy  proved  in  Cloverdale 33 

-■ —  235 

12,388 

Majority  for  Washburn 52 


The  committee  therefore  recommend  the  adoption  of  the  following 
resolutions : 

Resolved,  That  the  Hon.  Daniel  W.  Voorhees  is  not  entitled  to  a  seat 
in  this  House  as  a  representative  from  the  seventh  district  of  Indiana 
in  the  thirty-ninth  Congress. 

Resolved,  That  Henry  D.  Washburn  is  entitled  to  a  seat  in  this  House 
as  a  representative  from  the  seventh  congressional  district  of  Indiana 
in  the  thirty-ninth  Congress. 


MINORITY  REPORT. 

February  19,  1866. — Mr.  Marshall,  from  the  Committee  of  Elections, 
submitted  the  following  as  the  views  of  the  minority: 

The  undersigned,  having  examined  carefully  the  evidence  in  this  case, 
have  arrived  at  the  conclusion  that  the  Hon.  Daniel- W.  Yoorhees  was 
duly  elected  a  representative  to  the  thirty-ninth  Congress,  and  is 
entitled  to  retain  the  seat  he  now  holds.  Before  goiug  into  the  merits  of 
the  case  we  will  very  briefly  notice  a  preliminary  question.  Mr.  Vo,or- 
hees  insists  that  there  is  no  legal  evidence  in  behalf  of  the  contestant 
in  the  case,  or  before  the  House;  that  Albert  Lange,  as  mayor  of  the 
city  of  Terre  Haute,  had  no  authority  in  law  to  go  oat  of  his  city  and 
county  and  take  the  depositions  of  witnesses  outside  of  his  city;  that, 
having  no  authority  there  to  swear  witnesses,  the  witnesses  were  not, 
in  fact,  sworn  at  all,  and  consequently  there  is  no  legal  evidence  what- 
ever in  the  case.  We  believe  that  the  law  in  this  matter  is  with  the 
sitting  member.  The  only  authority  that  said  mayor  has  by  the  laws 
of  Indiana  to  administer  oaths  is  derived  from  section  1  of  the  act  of 
March  9,  1861,  which  provides  "that  justices  of  the  peace  in  their 
H.  Mis.  Doc.  152 5 
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respective  counties,  notaries  public,  judges  of  courts  in  tlieir  respective 
jurisdictions,  mayors  of  towns  and  cities  in  their  respective  towns  and 
cities,  *  *  *  be  hereby  authorized  to  administer  oaths  generally, 
pertaining  to  all  matters  wherein  an  oath  is  required."  (2  Gavin  and 
Hord's  Indiana  Statutes,  p.  577.)  And  there  is  no  act  of  the  legislature 
and  no  law  of  Congress  conferring  upon  the  mayor  of  a  town  or  city 
power  to  administer  oaths  outside  of  the  limits  of  his  town  or  city,  ^o 
one  can  doubt  that  an  oath  administered  by  a  person  without  authority 
is  a  void  act,  It  imposes  no  legal  obligation  on  the  person  swearing  to 
state  the  ti'uth,  nor  is  it  punishable  uncjer  any  law  for  swearing  falsely 
in  such  a  case.  It  is  admitted  that  the  legislature  of  a  State,  as  well 
as  Congress,  may  authorize  any  person  by  name,  or  by  their  official 
designation,  to  administer  oaths  in  all  cases  required  under  the  laws  of 
their  respective  governments.  But  in  this  case  no  such  power  is  given, 
and  the  witnesses  are,  in 'fact,  not  sworn  at  all.  We,  hoivever,  merdy 
state  the  point,  and  leave  it  for  the  consideration  of  the  House.  We 
cannot  now  enter  into  the  argument  on  the  subject. 

Admitting  that  the  evidence  in  the  case  was  taken  by  an  oflcer  au- 
thorized by  law  to  swear  the  witnesses,  and  to  receive  and  certify  the 
evidence,  (which,  however,  we  deny,)  we  are  wholly  unable  to  compre- 
hend upon  what  possible  ground  the  majority  of  the  committee  have 
come  to  the  conclusion  that  Mr.  Washburn,  the  contestant,  was  duly 
elected  and  is  now  entitled  to  the  seat  he  claims  in  this  House.  Mr. 
Voorhees,  the  sitting  member,  was,  by  the  proper  canvassers,  declared 
duly  elected  by  a  majority  of  five  hundred  and  thirty-four  votes.  The 
returns  upon  which  this  result  was  declared  were  all  made  by  the  duly 
authorized  and  sworn  officers  of  the  law.  And  these  solemn  returns, 
and  this  solemnly  authenticated  evidence,  -cannot  be  set  aside  or  over- 
thrown by  mere  clamor  and  suspicions  unworthy  to  be  called  judicial 
evidence,  sufficient  to  establish  fraud,  unless  we  are  prepared  to  disre- 
gard all  the  precedents  of  the  past,  and  establish  one  now  which  will 
weaken,  if  not  utterly  destroy,  every  guarantee  by  which  a  member  of  a 
minority  party  holds  his  seat  in  this  House.  Majorities  should  not 
in  the  day  of  their  triumph  and  their  pride  break  down  those  barriers 
and  weaken  those  guarantees  by  which  minorities  are  enabled  under  the 
Constitution  to  defend  and  protect  themselves  and  their  rights,  lest  the 
flood  of  error  and  wrong  thus  introduced  shall  sweep  away  in  its  resist- 
less torrent  every  vestige  of  republican  and  representative  government. 

To  overcome  the  large  majority  by  which  Mr.  Voorhees  was  declared 
elected,  the  contestant  charges  that  in  four  townships  in  their  congres- 
sional district,  to  wit,  Eiley  Township,  in  Vigo  County,  Hamilton  and 
Jefferson  Townships,  in  Sullivan  County,  and  Cloverdale  Township,  in 
Putnam  county,  and  said  district,  great  frauds  were  perpetrated,  as 
follpws : 

First.  That  large  numbers  of  illegal  and  fraudulent  voters  in  said 
townships  cast  their  votes  at  said  election  for  the  sitting  member, 
D.  W.  Voorhees. 

Second.  That  large  numbers  of  ballots  lawfully  cast  by  legal  voters 
at  said  election,  in  said  townshijis,  for  the  said  contestant,  Avere  illegally 
and  fraudulently  taken  out  of  the  ballot-boxes  and  destroyed,  and  were 
never  counted  or  returned  for  Mr.  Washburn,  the  contestant. 

Third.  That  large  numbers  of  ballots  with  the  name  of  Mr.  Voorhees 
thereon,  that  had  never  been  voted,  were  illegally  and  fraudulently  put 
into  the  ballot-boxes,  and  substituted  for  those  for  Mr.  Washburn  that 
had  been  destroyed,  and  that  such  fraudulently  substituted  votes  were, 
by  the  judges  and  inspectors,  counted  and  returned  for  Mr.  Voorhees, 
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and  aided  in  making  up  the  majority  by  which  he  Avas  returned  as 
elected. 

Fourth.  That  the  election  in  all  these  townships  Avas  so  illegally  and 
fraudulently  conducted,  and  is  so  tainted  with  fraud,  that  the  election  in 
said  precincts  was  and  is  wholly  void. 

I  give  the  substance  and  gist  of  the.  specifications  and  charges,  and 
confine  them  to  the  townships  above  named,  for  the  reason  that  there 
is  no  attempt  to  prove  any  fraud  or  irregularity  in  any  other  township 
in  the  distiict. 

Of  the  truth  of  the  larger  past  of  the  charges  above  set  forth  there  is 
not  even  a  shadow  of  evidence;  there  is  not  a  particle  of  proof,  or  an 
attempt  to  prove  that  a  single  person  in  the  whole  district  who  cast  his 
vote  for  Mr.  Voorhees  was  not  a  legal  voter  and  entitled  to  vote  in  the 
township  where  his  ballot  was  deposited.  There  is  not  a  particle  of 
I)roof,  or  a  shadow  of  i)roof,  that  a  single  ballot  for  Mr.  Voorhees  that 
was  not  voted  was  by  fraud  or  otherwise  put  into  the  ballot-box  and 
counted  for  him. 

There  is  no  proof  that  ought  to  be  considered  for  one  moment  as  suffi- 
cient to  overturn  and  destroy  the  solemnly  declared  returns  of  an  election, 
that  any  one  of  the  judges,  inspectors,  or  officers  of  election  in  said 
townships  were  guilty  of  fraud  or  malversation  in  the  discharge  of  the 
duties  of  their  offices. 

And  it  is  only  by  inference,  without  sufficient  evidence,  that  it  can  be 
argued  that  ballots  cast  in  said  townships  for  the  contestant,  were  in  any 
manner  taken  from  the  ballot-boxes  before  they  were  counted  and  the 
returns  made. 

There  is  a  great  deal  of  evidence  taken  for  the  purpose  of  i^roving 
that  a  considerable  numbeT  of  votes  were  cast  in  each  of  the  above- 
named  townships  for  Mr.  Washburn  that  were  not  counted  or  returned 
for  him.  This  evidence  is  offered  for  a  twofold  purpose:  First.  As 
tending  to  prove  fraud  in  the  election,  and  thereby  to  render  the  election 
in  said  townships  utterly  null  and  void.  And  secondly,  to  increase  the 
vote  of  the  contestant  over  the  vote  returned  for  him.  We  will  there- 
fore consider  briefly  the  evidence  relied  upon  to  prove  that  more  A'otes 
were  cast  for  the  contestant  than  were  counted  and  returned  for  him  by 
the  judges  and  inspectors  of  the  election. 

In  Hamilton  Township,  Sullivan  Countj',  Mr.  Voorhees  received  four 
hundred  and  ninety-eight  votes,  and  Mr.  Washburn  received  one  hun- 
dred and  forty-three  votes,  as  returned  by  the  inspector  and  judges  of 
said  township.    Mr.  Washburn  has  examined  a  great  many  witnesses 
to  show  that  he  received  at  that  township  more  votes  than  were,  thus 
returned  for  him ;  and,  giving  a  very  liberal  construction  to  this  evi- 
dence, we  find  that  there  is  testimony  tending  to  prove  that  he  recei\'ed 
at  the  poll  in  said  township  one  hundred  and  sixty  votes,  being  seven- 
teen votes  more  than  were  returned  for  him  by  the  inspector  and  judges. 
But  to  make  up  this  additional  seventeen  votes  we  have  to  count  the 
votes  of  twenty  men  who  swear  that  they  voted  for  Mr.  Washbuin,  but 
who  themselves  cannot  write  their  names  but  merely  make  their  mark, 
to  wit,  Christopher  K.  Boone,  John  Gilkerson,  Solomon  Walls,  Luke 
Lucas,  William  B.  Patten,  Thomas  Johnson,  Peter  Moore,  Champion 
Shelburn,  Christaiu  Canary,  Thomas  Phipps,  Pleasant  Boles,  William 
Canary,  Eobert  Canary,  Alfred  Frinkle,  Jacob  B.  Miller,  William  .E. 
Gardner,  Isaac  Hildebran,  Vineyard  Stark,  Absalom  Gentry  and  John 
A.  Watson ;  and  also  of  one  person  (Hanson  Keen)  who  was  not  pro- 
duced or  sworn,  but  whose  vote  was  sworn  to  by  another  person.     When 
it  is  remembered  that  the  votes  were  given  by  ballot,  and  how  easily 
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auy  oue  may  be  deceived  as  to  how  those  around  him  vote,  and  how 
easily  the  voter  who  cannot  read  or  write  may  himself  be  deceived  in 
regard  to  the  character  of  his  ballot,  it  must  be  conceded  that  this  evi- 
dence is  of  a  very  weak  and  unsatisfactory  character,  and  that  we  cannot 
feel  at  all  certain  that  a  single  vote  was  cast  at  that  poll  for  Mr.  Wash- 
burn more  than  were  actually  counted  and  returned  for  him  by  the  in- 
spector and  judges. 

In  Cloverdale  Township,  Putnam  County,  there  were  cast  for  Mr.  Yoor- 
hees  two  hundred  and  twenty-six  votes,  and  for  Mr.  Wash-burn  fifty-eight 
votes.  The  contestant  has  produced  evidence  tending  to  prove  that  at 
said  poll  he  received  eighty -nine  votes,  being  thirty -one  more4han  were 
returned  for  him  by  the  inspector  and  judges.  But  to  make  up  this  num- 
ber we  have  to  count  the  votes  of  ten  persons,  to  wit,  George  W.  Dicks, 
Francis  Mullinix,  Job  Allee,  William  Leonard,  Abraham  H.  Snodgrass, 
Andrew  Finley,  Elisha  I.  Baldwin,  William  Minet,  William  Day,  and 
0.  W.  Dicks,  who  testify  that  they  voted  for  Mr.  Washburn,  but  who  can- 
not themselves  write  their  names;  and  of  twelve  others,  to  wit,  Elza 
Thompson,  David  Thompson,  Payton  Albin,  Harrison  Young,  John  A. 
Cross,  James  H.  McCoy,  John  G-.  Dyer,  Hugh  Thompson,  William  B. 
Ferguson,  David  W.  Dunkin,  Israel  Jenkins,  and  John  Dicks,  Jr.,  who 
were  not  produced  or  sworn,  but  whose  votes  were  testified  to  by  other 
persons ;  this  being  clearly  secondary  evidence,  of  a  very  weak  and  un- 
satisfactory character. 

in  Jefferson  Township,  Sullivan  County,  Mr.  Yoorhees  received  two 
hundred  and  thirty-one  votes,  and  Mr.  Washburn  twenty-four  votes,  as 
returned  by  the  inspector  and  judges  of  election.  Evidence  is  offered 
tending  to  show  that  Mr.  Washburn,  in  fact,  received  at  said  poll  thirty- 
two  votes,  being  eight  more  than  were  returned  for  him.  But  to  make 
up  this  number  we  have  to  count  the  votes  of  eight  persons,  to  wit, 
Lewis  R.  Mathes,  James  H.  Beck,  Lacy  Wood,  Pleasant  Posey,  Abraham 
Briant,  Andrew  Geariner,  Jacob  W.  Beck,  and  James  Jowett,  who  tes- 
tify that  they  voted  for  Mr.  Washburn,  but  who  cannot  themselves 
write  their  names;  and  of  three  others,  to  wit,  Lewis  Solomon,  Philip 
Solomon,  and  Frederick  Hinkle,  who  were  not  produced  or  sworn,  but 
whose  votes  were  testified  toby  others. 

In  Riley  Township,  Vigo  County,  Mr.  Yoorhees  received  one  hun- 
dred and  seventy-three  votes,  and  Mr.  Washburn  eighty-eight  votes, 
as  returned  by  the  inspector  and  judges.  The  contestant  has  offered 
evidence  tending  to  show  that  he  in  fact  received  one  hundred  and 
seven  votes  at  said  poll,  being  nineteen  votes  more  than  were  re- 
turned for  him.  But  to  make  up  this  additional  nineteen  votes 
we  have  to  count  the  votes  of  sixteen  persons,  to  wit,  Levi  Creach, 
Solomon  Brown,  William  Fair,  James  H.  Gilcrease,  John  Haney,  John 
Taylor,  Ezra  M.  Lowe,  George  Brown,  Alexander  Green,  William  Sala- 
mon,  William  Henry,  John  B.  Creech,  Hase  Lynn,  J.  W.  Smith,  Isaac 
Lowe,  and  Abraham  Latta,  who  swear  that  they  voted  for  Mr.  Wash- 
burn, but  who  cannot  themselves  write  their  names;  and  of  twelve 
others,  to  wit,  Hugh  Maynard,  David  Joslin,  James  Franklin,  George 
Bobo,  Robert  Leak,  Timothy  Higgins,  Alonzo  Ash,  John  Bowers,  David 
Ward,  Henry  Lee,  James  M.  Pearce,  and  Amos  Hickson,  who  were  not 
sworn  or  examined,  but  whose  ^'otes  were  testified  to  by  others. 

It  appears  then,  from  this  analysis  of  the  evidence,  that  in  the  four 
townships  named,  there  were  returned  for  Mr.  Washburn  three  hundred 
and  thirteen  votes,  and  that  taking  everything  that  has  the  semblance 
of  legal  evidence  on  the  part  of  the  contestant,  it  tends  to  prove 
that  in  those  four  townships  he  received  thrae  hundred  and  eighty- 
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eight  votes,  being  seventy-five  more  than  what  were  returned  for 
him.  But  that  to  make  up  this  additional  seventy -live  votes,  we 
have  to  count  the  votes  of  fifty-four  men,  who,  while  they  swear 
that  they  voted  for  the  contestant,  show,  by  making  their  marks  to 
their  signatures,  that  they  cannot  write  their  names ;  and  twenty-eight 
others  who  are  not  produced  or  sworn,  but  whose  votes  are  testified  to 
by  others. 

It  certainly  cannot  be  necessary  to  remark  further  upon"  the  very 
weak  and  unsatisfactory  character  of  this  evidence.  How  easy  is  it  for 
an  unlettered  man  to  be  mistaken  or  deceived  in  regard  to  the  character 
of  the  ballot  that  he  delivers  in  at  the  polls?  How  easy  for  any  man  to 
b^  mistaken  in  regard  to  the  vote  cast  by  another,  although  standing 
near  him  when  his  ballot  is  deposited !  How  many  are  there,  as  we 
know  from  observation,  who  will  receive  from  a  friend  or  acquaintance 
a  ballot,  and  profess  to  vote  it,  when,  in  fact,  they  substitute  for  it  an- 
other and  different  ballot,  more  congenial  to  their  own  views  or  feelings  ? 
Both  classes  of  evidence,  by  which  it  is  attempted  to  prove  these  82  votes, 
when  analyzed  amount  to  nothing  on  earth  but  hearsay  evidence.  An 
unlettered  man  voting  by  ballot  has  no  means  of  knowing  for  whoiii  he 
himself  votes,  except  by  relying  upon  the  uusworn  statement  of  other 
parties,  M^ho  furnish  him  his  ballot  and  explain  to  him  its  character. 
And  a  man  standing  by  or  near  the  polls  has  no  means  of  knowing  how 
another  votes,  except  by  relying  upon  the  unsworn  statement  of  the 
person  voting.  For  although  the  witness  may  have  furnished  a  ballot 
to  the  voter  and  followed  him  to  the  polls,  it  is  so  easy  to  substitute  one 
ballot  for  another  before  delivering  it  to  the  inspector  or  judge  of  elec- 
tion, that  our  knowledge  of  how  another  votes  Avho  has  not  been  sworn 
is  based  at  last  upon  our  confidence  in  his  integrity  and  truthfulness,  in 
other  words,  in  his  unsworn  statement.  It  amounts  simply  to  hearsay 
evidence  and  nothing  else,  which,  however  we  may  rely  and  act  upon  it 
in  the  ordinary  transactions  of  life,  is  not  permitted  to  have  any  weight 
in  any  judicial  tribunal  on  earth  that  has  regard  for  the  principles  of  the 
common  law. 

We  have  thus  far  not  noticed  the  fact  that  Mr.  Voorhees  was  not  able 
to  attend  at  the  examination  of  any  of  the  witnesses,  and  have  exam- 
ined the  evidence,  such  as  it  is,  on  the  hypothesis  that  all  the  witnesses 
examined  were  of  the  most  unblemished  character.  And,  indeed,  the 
sitting  member  has  taken  no  testimony,  and  none  of  the  witnesses  sworn 
is  attacked  or  impeached.  But  it  should  not  be  forgotten  that  this  is 
an  attempt  to  set  aside  and  destroy  the  sworn  return  of  the  regularly 
authorized  officers  of  the  law,  and  that  ia  times  of  great  party  excite- 
ment it  is  unfortunately, ~in  many  cases,  but  too  easy  to  find  witnesses 
who  are  more  anxious  to  achieve  a  party  victory  than  to  weigh  and  con- 
sider carefully  and  conscientiously  the  testimony  which  they  give. 

But  admitting  that  these  seventy-five  addtional  votes  have  been 
sufficiently  proved  to  justify  their  allowance  to  Mr.  Washburn,  and  add- 
ing that  number  to  the  vote  returned  for  him  from  those  townships,  it 
but  reduces  Mr.  Voorhees's  majority  that  much,  and  still  leaves  him  the 
duly  elected  member  by  a  majority  of  four  hundred  and  fifty-nine  votes. 

Before  leaving  this  branch  of  the  subject  it  is  proper  to  add  that,  of 
all  the  votes  proved  for  Mr.  Washburn,  there  is  no  evidence  that  the 
name  of  one  of  them  was  on  the  tally-lists  or  poll-books,  or  that  any 
one  of  them  was  a  legal  voter  in  the  township  or  district  in  which  it  is 
claimed  that  he  voted. 

But  it  is  claimed  that  there  is  fraudulent  conduct  proved  against  the 
inspectors,  judges,  and  others  having    control  of  the  ballot-boxes  in 
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said  towuship,  sufficient  to  taint  and  corrupt  the  entire  proceedings  at 
said  polls,  and  to  make  the  whole  election  in  said  townships  utterly  null 
and  void.  In  considering  these  charges,  and  the  evidence  thereon,  we 
should  not  fail  to  remember — 

1st.  That  it  is  not  claimed  that  either  one  of  said  townships  was 
otherwise  than  democratic,  or  that  Mr.  Washburn  bad  a  majority  of 
friends  and  supporters  in  any  one  of  them. 

2d.  That  it  was  admitted  before  the  committee  that  Mr.  "Washburn 
received,  and  had  returned  for  him  in  said  district,  a  larger  number  of 
votes  than  were  cast  at  the  presidential  election,  one  month  later,  for 
Mr.  Lincoln,  which  fact  certainly  tends  to  prove  that  he  could  not  have 
been  defrauded  out  of  many  votes. 

3d.  That  fraud,  when  charged,  must  be  proved;  and  that  it  never  can 
legally  he  presumed  from  mere  suspicious  circumstances,  however  strong 
they  may  be  deemed,  that  a  mere  discrepancy  between  the  number  of 
votes  returned  and  the  tally-lists,  or  the  number  that  may  afterward 
be  proved  to  have  been  cast,  has  never,  in  any  judicial  or  legislative 
inquiry,  been  considered  as  evidence  of  fraud  at  all  tending  to  affect 
the  validity  of  the  election;  and  that  if  it  should  be  held  to  have  that 
effect,  uo  election  could  be  sustained,  and  every  one  in  the  United  States 
could  be  defeated  and  destroyed;  for  there  is,  probably,  scarcely  a 
.  precinct  in  the  whole  country  where  discrepancies  of  this  character  may 
not  be  found  or  proved  to  exist.  The  class  of  men  who  must  be  taken 
for  judges  and  clerks  of  election,  in  all  rural  districts,  and  the  hurry, 
bustle,  and  noise  around  the  polls  when  the  election  is  taking  place, 
makes  such  discrepancies  a  matter  of  course,  and  their  entire  absence 
would  be  a  more  suspicious  circumstance  than  their  presence. 

Keeping  these  considerations  in  view,  then,  what  is  the  character  of 
evidence  upon  which  it  is  attempted  to  vitiate  and  wholly  destroy  the 
elections  in  these  townships,  declare  them  null  and  void,  and  thereby 
give  a  seat  in  this  House  to  a  gentleman  whom,  it  is  no  exaggeration  to 
say,  no  sane  man,  after  looking  over  the  record,  can  say  ever  received  a 
majority  of  the  legal  or,  indeed,  other  votes  of  his  district. 

FRAUD   IN   THE  ELECTION. 

The  whole  of  the  evidence  upon  which  fraud  is  charged,  and  upon 
which  the  contestant  relies  to  taint  the  election  in  these  townships,  and 
thereby  declare  them  null  and  void,  is  here  given.  That  which  applies 
to  Hamilton  Township  is  as  follows : 

HAMILTON   TOWNSHIP. 

Daniel  Langdox,  a  witness  for  contestant,  heing  duly  sworn,  deposes  as  follows: 
Question.  State  if  you  kviow  what  persons  constituted  the  election  board  at  Hamil- 
ton Precinct  or  Township,  Sullivan  County,  Indiana,  at  the  general  election  in  October, 
1864. — Answer.  William  C.  Griffin  was  the  inspector,  James  A.  Baird  and  Porter  Burks 
were  the  judges,  Benjamin  F.  Havens  and  myself  were  the  clerks. 

Q.  State  what  yon  know  in  relation  to  any  interference  with  the  ballot-box  at  said 
election ;  give  any  circumstances  you  may  have  observed  on  that  point. — A.  I  know 
nothing  positively  ;  all  I  know  is  from  circumstances.  All  the  circumstances  that  came 
under  my  observation  arc  the  following :  When  the  board  adjourned  for  supper  there 
were  about  fifteen  or  twenty  tickets  counted  out  and  strung  on  a  string.  The  strung 
tickets  were  placed  in  the  ballot-box,  on  top  of  the  unstrung  tickets,  the  tally-papers 
and  poll-book  were  placed  in  the  box,  on  top,  and  the  box  closed,  I  don't  know 
whether  the  box  was  sealed  uj)  or  not,  nor  could  I  state  to  whom  the  key  was  given. 
When  we  met  after  supper  the  ballot-box  was  placed  on  the  table,  and  James  A.  Beard 
tried  to  unlock  it  with  a  key  he  had,  but  could  not  unlock  it.  The  inspector  then  took 
the  key  and  tried  to  unlock  it,  but  failed ;  he  then  got  another  key  and  iTnlocked  the 
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box.    The  poll-books  aud  tally-papers  were  taken  out,  but  the  counted  tickets  could 
not  be  seen,  but  were  finally  found,  covered  up  with  uncounted  tickets. 

Q.  Could  those  counted  tickets  which  were  strung  have  got  where  they  were  found 
unless  the  box  had  been  opened  in  your  absence  ? — ^A.  I  think  not. 

Q.  What  time  did  the  board  adjourn  for  supper;  and  how  long  were  they  at  supper? — 
A.  'fliey  adjourned  about  dusk,  and  were  gone  about  an  hour;  the  ballot-box  was 
left  in  the  library  room,  where  the  votes  were  received,  at  the  oourt-house. 

■  Q.  Where  did  the  inspector  get  the  key  with  which  he  unlocked  the  box? — A.  I 
don't  know;  he  had  several  keys  at  the  time;  I  think  he  got  it  in  his  pocket. 

Q.  For  whom  did  you  vote  for  Congress? — A.  For  D.  W.  Voorhees. 

Q.  What  was  the  politics  of  the  rest  of  the  board  ? — A.  They  were  all  democrats. 

Q.  Was  there  any  political  friend  of  Colonel  Washburn  on  the  board? — A.  There 
was  none. 

Q.  Was  there  any  effort  made  by  Mr.  Washburn's  political  friends  to  put  any  of  his 
political  friends  on  the  board,  or  to  divide  the  board  between  democrats  and  repub- 
licans ? — A.  There  was  an  effort  made  to  that  effect  in  the  morning  before  the  board 
was  organized. 

Q.  Was  that  effort  opposed ;  and  if  so,  by  whom  ? — A.  It  was  opposed  by  several  of 
the  democratic  party.    Mr.  Hansill  appeared  to  take  the  lead. 

Q.  Is  that  the  same  Mr.  Hansill  who  appears  for  Mr.  Voorhees  in  this  case? — A. 
Yes. 

Q.  Did  you  touch  the  ballot-box  while  the  board  were  adjourned? — A.  I  did  not. 

Cross-examined : 

Q.  How  were  the  judges  elected  ? — A.  By  the  bystanders,  a  majority  of  whom  were 
democrats. 

Q.  Were  many  republicans  present  when  the  election  of  judges  by  the  bystanders 
took  place  ? — A.  There  were  sevteil  present ;  a  good  many. 

Q.  Did  the  republicans  nominate  any  person  for  judge ;  and  whom  did  they  nomi- 
nate ? — A.  They  proposed  the  names  of  J.  F.  Martin  and  James  W.  Hinkle,  but  there 
was  no  vote  taken  upon  it. 

Q.  Is  Mr.  Martin  not  an  officer  under  President  Lincoln  ?  If  so,  what  office  does  he 
hold  ? — ^A.  He  is  postmaster  at  the  town  of  Sullivan,  in  SnUivau  County,  Indiana. 

Q.  Is  Mr.  Hinkle  not  considered  as  a  very  warm  republican? — A.  He  is  firm  in  his 
principles,  but  not  an  active  partisan ;  rather  conservative. 

Q.  Was,  at  the  October  election,  1864,  Mr.  Hinkle  a  candidate  for  office ;  and  if  so, 
what  office  ? — A.  He  was  a  candidate  for  county  commissioner  at  said  election. 

Q.  What  was  the  political  character  of  the  judges  elected  by  the  bystanders  ? — A. 
They  were  firm  democrats,  bnt  not  active  partisans. 

Q.  Who  appointed  the  clerks  ? — ^A.  I  do  not  know  positively ;  but  it  is  my  impression 
that  the  inspector  and  judges  appointed  them. 

Q.  State  whether  Mr.  Havens,  one  of  the  clerks,  is  an  active  partisan. — A.  I  cannot 
say  positively ;  I  think  he  is  not. 

Direct  examination  resumed : 
Q.  Look  at  Exhibit  XX,  herewith  presented  to  you,  and  state  whether  it  is  a  correct 
copy  of  a  paper  signed  by  you  and  the  rest  of  the  board  of  election. 
(Question  and  answer  objected  to.) 
A.  It  is. 

DANIEL  LANGDON. 

Exhibit  XX. 

A  CAHD. — We,  the  undersigned,  judges  and  clerks  of  the  election  held  at  the  court- 
house in  Sullivan  on  the  11th  day  of  October,  1864,  in  view  of  the  frauds  alleged  to  have 
been  perpetrated,  and  in  justice  to  ourselves,  avail  ourselves  of  this  the  first  opportunitj^ 
offered  to  make  the  following  statement : 

Of  the  frauds  charged  we  know  nothing.  We  saw  no  act  of  impropriety  by  any 
member  of  the  board  while  in  session ;  but  that  we  are  satisfied  in  our  own  minds 
that  such  charges  are  not  without  foundation,  and  we  have  such  opinion  upon  the 
following  circumstance,  to  which  we  are  willing  at  anyand  all  times  to  be  qualified: 
At  the  adjournment  of  the  board  for  supper,  which  was  about  dusk,  we  had  counted 
out  between  fifteen  and  twenty  tickets,  which  were  strung  on  a  string  prepared  for 
that  purpose.  The  string  of  tickets  was  placed  in  the  ballot-box  on  top  of  the  uncounted 
tickets.  The  poll-books  and  tally-papers  were  then  placed  on  top  of  the  tickets,  the 
box  locked  and  set  on  a  table  in  one  corner  of  the  room. 

When  the  board  met,  after  supper,  the  ballot-box  was  unlocked  in  our  presence  by 
the  inspector,  the  tally-papers  and  poll-books  taken  out,  but  the  string  of  counted 
tickets  could  not  be  seen.  The  inspector  turned  to  the  table  in  the  corner  of  the  room 
to  search  for  it,  and  while  thus  engaged  we  found  the  string  of  tickets  in  the  bottom  of 
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the  ballot-box,  completely  covered  by  uncounted  tickets.    We  are  satisfied  that  the 
string  of  tickets  could  not  have  got  to  the  bottom  of  the  ballot-box  without  the  same 
being  opened  in  our  absence  and  the  tickets  handled. 
Eespectfully  submitted. 

^  POETEE  BUEKS, 

JAMES  A.  BEAED, 

Judges. 
DANIEL  LANGDON, 
BENJAMIN  HAVENS, 

Clerks. 

I  hereby  certify  that  I  believe  the  above  statement  to  be  correct.  When  the  box  was 
opened  after  supper  I  took  out  the  poll-books  and  tally-papers,  but  could  not  find  the 
string  of  tickets.  Supposing  they  had  been  left  out,  I  turned  to  look  for  them ;  mean- 
time they  were  found  in  the  box.  It  is  evident  that  they  were  moved  while  the  board 
was  adjourned  for  supper. 
Eespectfully, 

W.  C.  GEIFFITH,  Inspectm: 
OCTOBEK  19,  1864. 

James  A.  Beard,  being  sworn,  deposes  as  follows : 

Question.  State  whether  you  were  one  of  the  judges  of  the  election  held  at  Hamilton 
Township,  Sullivan  County,  Indiana,  in  October,  1864 ;  and  if  so,  state  all  the  facts  and 
circumstances  you  may  have  observed  in  relation  to  any  interference  with  the  ballot- 
Ijox  at  said  election. — Answer.  I  acted  as  one  of  the  judges  at  said  election.  I  saw 
nothing  wrong  until  we  returned  after  supper.  Before  adjourning  for  supper  the  polls 
had  been  closed,  and  we  had  counted  about  fifteen  or  seventeen  tickets ;  when  we 
adjourned,  the  string  with  the  counted  tickets  was  placed  in  the  ballot-box,  on  top  of 
the  uncounted  tickets ;  when  we  met  after  supper,  and  the  box  was  opened,  the  string 
with  the  counted  tickets  could  not  be  seen ; .  I  looked  in  for  it,  turned  over  the  tickets, 
and  found  the  string  with  the  counted  tickets  at  or  near  the  bottom  of  the  ballot-box. 

Q.  Could  the  counted  tickets  on  the  string  have  got  where  you  found  them  unless 
the  box  had  been  opened  in  your  absence? — A.  I  do  not  think  they  could,  unless  the 
box  had  been  shaken. 

Q.  Were  inspectors,  judges,  and  clerks  all  together  during  adjournment  ? — A.  They 
separated ;  I  went  home  to  supper. 

Q.  Was  the  box  locked  when  you  adjourned  ? — A.  I  think  it  was ;  I  did  not  lock  it 
myself;  I  think  Major  Grififlth  locked  it;  he  handed  me  a  key;  I  kept  the  key,  and 
handed  it  back  to  Major  Grifftth  when  the  board  met  at  the  room  where  the  election 
was  held. 

Q.  Where  was  the  box  left  when  you  adjourned? — A.  In  the  voting  room  in  the 
court-house. 

Q.  Did 'you,  or  any  one  of  the  board,  to  your  knowledge,  touch  or  open  the  box  dur- 
ing adjournment  ? — A.  I  did  not,  and  the  others  did  not,  to  toy  knowledge. 

Qi  Did  the  key  which  you  had  (I  mean  the  key  which  Major  Griffith  gave  you)  unlock 
the  box  when  you  came  back  ? — A.  I  cannot  say  positively.  Major  Griffith  gave  me  the 
key  at  the  adjournments  for  dinner  and  supper,  both,  and  at  one  of  these  occasions 
upon  my  return  the  key  which  I  had  would  not  unlock  the  box. 

Q.  Who  did  you  vote  for? — A.  For  D.  W.  Voorhees  for  representative  in  Congress. 

JAMES  A.  BEAED. 

William  C.  Gkifii'ITH,  being  duly  sworn/  deposes  as  follows : 

Question.  State  whether  or  not  you  were  the  inspector  of  the  election  held  in  Hamil- 
ton Township,  Sullivan  County,  Indiana,  on  the  second  Tuesday  in  October,  1864 ;  and 
if  so,  state  what  you  know,  if  anything,  in  relation  to  any  interference  with  the  ballot- 
box  at  said  election ;  state  any  circumstance  you  may  have  observed. — Answer.  'Ses ;  I 
was  lUspector  of  the  election  referred  to ;  saw  nothing  to  create  any  suspicion  that  the 
tallot-box  was  tampered  with,  as  the  ballots  and  names  of  voters  balanced.  Some  few 
days  after  the  election  the  judges  and  clerks  of  said  election  called  my  attention  to  the 
fears  entertained  by  them  of  fraud  being  practiced..  Their  grounds  of  alarm  were,  as 
stated  by  them,  that  Mr.  Beard  found  the  strung  tickets  Under  the  unstrung  tickets. 
My  knowledge  of  the  case  is  this :  we  adjourned  for  supper  about  or  after  sunset ;  when 
we  returned  the  tally-papers  and  poU-books  were  taken  out  by  myself,  but  could  not 
find  the  strung  tickets.  I  turned  to  the  table,  remarking  to  the  judges  that  they  had 
failed  to  place  them  in  the  box,  but  before  I  was  through  looking  for  them  Mr.  Beard 
found  them  under  the  unstrung  tickets,  as  above  stated.  This  circumstance  satisfied 
me  the  box  had  been  tampered  with ;  but  on  reflection,  the  strung  tickets  might  have 
been  turned  under  the  unstrung  tickets  while  I  was  searching  for  a  bunch  of  tickets, 
not  thinking  at  the  time  that  there  were  only  fifteen  or  twenty  tickets  strung. 

Q.  Did  you  or  any  one,  to  your  knowledge,  open  the  box  during  adjournment  ? — A. 
I  did  not,  and  don't  know  of  any  one  else. 
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Q.  Where  was  the  box  left  during  your  adjournments  ? — A.  It  was  left  in  the  library- 
room,  in  the  court-house. 

Q.  Did  you  give  the  key  to  James  A.  Beard  when  the  hoard  adjourned? — A.  I  did. 
Upon  the  reassembling  of  the  board  the  key  which  I  had  given  to  Beard,  and  which 
he  returned  to  me,  would  not  unlock  the  box,  and  I  thereupon  took  another  key  from 
my  pocket,  with  which  I  unlocked  it.  I  don't  remember  whether  this  happened  after 
dinner  or  after  supper.  Before  giving  the  key  to  Mi'.  Beard  I  had  it  in  my  pocket,  with 
two  or  three  keys  of  the  same  size. 

WM.  C.  GRIFFITH. 

Porter  Burks,  being  duly  sworn,  deposes  and  says  as  foUows : 

Question.  State  whether  you  were  one  of  the  judges  of  an  election  held  in  Hamilton 
Township,  Sullivan  County,  Indiana,  in  October,  1864 ;  and  if  so,  state  all  the  facts  and 
circumstances  you  may  have  observed  in  relation  to  any  interference  with  the  ballot- 
box  at  said  election. — Answer.  I  was  one  of  the  judges  of  said  election.  When  we  went 
to  supper  we  had  some  fifteen  or  twenty  tickets  counted  out  which  I  had  strung  ou  the 
string,  and  I  placed,  when  we  left,  these  strung  tickets  on  the  uncounted  tickets  in  the 
box.  When  we  came  back  from  supper  and  had  the  box  opened,  the  strung  tickets 
were  not  on  top  of  the  uncounted  tickets;  they  were  subsequently  found  further  down 
in  the  box,  and  pulled  out. 

Q.  Did  you,  or  any  of  the  board,  handle  the  box  after  you  had  adjourned  for  supper, 
and  before  you  returned  ? — A.  I  did  not ;  and  if  others  did,  I  do  not  know  it. 

PORTER  BURKS. 

Sewell  Coulson,  a  witness  produced  on  the  part  of  the  contestant,  being  duly  sworn, 
deposes  and  says : 

Question.  Do  you  know  of  any  persons  voting  at  Hamilton  Township,  Sullivan 
County,  Indiana,  at  the  election  in  October,  1864,  who  are  now  abseiat? — Answer.  John 
Kelley,  now  absent  with  the  forty-third  regiment,  voted. 

Q.  Do  you  know  for  whom  he  voted  for  representative  in  Congress  ? — A.  Yes ;  for 
Colonel  Washburn ;  I  saw  his  ticket,  and  saw  him  vote  it. 

Q.  State  whether  or  not  you  were  present  at  the  election  of  the  judges  of  said  elec- 
tion.— A.  I  was  present. 

Q.  State  how  it  was  conducted,  and  what  was  said  by  Samuel  R.  Hansill,  the  present 
attorney  for  D.  W.  Voorhees. — A.  When  the  inspector  of  the  election.  Major  Griffith, 
announced  to  the  persons  collected  there  that  he  was  ready  to  receive  nominations  for 
judges,  Mr.  Hansill  nominated  James  A.  Beard;  my  brother,  Uriah  Wilson,  nominated 
Joseph  Martin,  postmaster  of  the  town  of  Sullivan ;  and  Thomas  Mcintosh  nominated 
Porter  Burks.  Beard  and  Burks  were  democrats  ;  Martin  is  a  republican.  Before  the 
vote  was  taken  for  the  election  of  the  judges  considerable  discussion  was  going  on 
about  having  a  mixed  board,  in  which  the  inspector,  Mr.  Samuel  R.  Hansill,  James  W. 
Hinkle,  and  myself  participated.  The  inspector  seemed  to  think  that  each  party  should 
be  represented  on  the  board.  Mr.  Hinkle  and  myself  insisted  on  it  as  a  matter  of  right ; 
we  asked  it  as  a  matter  of  favor  to  let  us  have  one  member  of  the  board,  to  settle  all 
disputes  in  regard  to  the  fairness  of  the  election.  Mr.  Hansill  got  up  on  a  store-box  (I 
think)  and  spoke  in  very  violent  language  against  Martin  serving  on  the  board.  I  then 
proposed  to  put  Mr.  Hinkle  or  some  other  of  our  friends  on  the  board.  Mr.  Hansill 
replied  that  he  would  not  trust  Mr.  Martin,  Hinkle,  or  any  other  black  abolitionist,  on 
the  board.  At  this  time  somebody  to  my  left  said  that  he  withdrew  the  nomination  of 
Porter  Burks.  Mr.  Hansill  urged  that  the  vote  on  Beard  be  taken,  and  he  was  the  iirst 
man  elected.  Mr.  Hansill  then  insisted  that  the  vote  be  taken  on  Porter  Burks ;  his 
name  was  put  to  vote,  and  no  vote  was  taken  upon  the  nomination  of  Martin,  or  any 
other  republican. 

Cross-examined : 
Q.  Did  not  the  inspector  read  the  statute  law,  to  the  effect  that  the  bystanders  had 
the  right  to  elect  the  judges? — A.  Yes,  he  read  it. 
Q.  Was  not  a  majority  of  the  bystanders  democrats  ? — A.  I  cannot  say  that. 

Direct  examination  resumed : 

Q.  State  where  the  election  of  judges  was  held. — A.  Outside  the  court-house,  in  the 
court-house  yard. 

Cross-examined  again : 
Q.  Was  not  the  election  of  judges  held  within  a  few  feet  of  the  window  where  the 
election  was  held  and  the  votes  taken  in  on  said  election  day  ? — ^A.  The  crowd  of  people 
extended  from  the  window  where  the  votes  were  taken  in  some  ten  or  fifteen  yards. 
Q.  How  far  did  the  inspector  stand  from  that  window  ? — ^A.  About  four  or  five  feet. 

SEWELL  COULSON. 
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Now,  where  is  the  evidence  of  fraud  in  all  this?  You  may  say  that  it 
is  sufficient  to  excite  some  suspicion,  but  you  cannot  go  beyond  that. 
Upon  whom,  upon  which  one  of  the  judge's  inspectors  or  clerks  of  elec- 
tion have  you  fixed  fraud?  Can  you  say  that  the  ballot-box  was  opeded 
or  improperly  tampered  with  at  all  1  Is  it  not  manifest  that  the  ballot- 
box  might  have  been  shaken  in  some  way,  or  by  some  one,  without 
being  opened  at  all,  and  the  strung  tickets  thereby  turned  under  the 
others  ?  Can  you  say  upon  any  satisfactory  evidence  that  Mr.  Wash- 
burn lost  a  single  vote  that  was  cast  for  him  at  this  precinct! 

CLOVEKDALE. 

The  evidence  relied  upon  to  establish  fraud  in  this  township  is  as  fol" 
lows: 

A.  B.  Baied,  being  heretofore  sworn,  deposes  as  follows : 

Question.  State  -what  conversation  you  had  or  heard,  if  any,  soon  after  the  October 
election,  1864,  between  or  with  James  A.  Scott  and  others  in  regard  to  the  election  in 
Cloverdale  Township. — Answer.  I  heard  Mr.  Scott  say,  a  few  nights  after  the  October 
election  in  1864,  that,  after  the  poll  was  counted  out  at  Greenoastle,  he  and  a  friend 
came  to  Cloverdale ;  found  the  ballot-box  at  Mr.  Aker's,  near  Cloverdale ;  that  they 
arranged  the  box,  as  they  had  reports  from  all  the  townships  in  the  county,  by  which 
;they  knew  they  were  beaten  unless  they  could  save  the  election  at  Cloverdale ;  and 
that  he  afterward  returned  to  Greencastle  and  told  his  friends  to  double  iheir  bets. 
This  conversation  occurred  at  Eickett's  Hotel  in  Greencastle. 

Q.  State,  if  you  know,  what  the  politics  of  Mr.  Scott  is. — A.  He  is  a  democrat  or 
butternut  and  a  supporter  of  D.  W.  Voorhees,  and  is  a  leader  of  the  democrats  In  Putnam 
County.  I  don't  think  that  he  knew  when  he  made  the  above  remarks  that  I  was  in 
the  room.  He  was  talking  to  other  democrats,  being  several  of  them — ^perliaps  ten  or 
fifteen — in  the  room.  I  was  the  only  Union  man  there.  Austin  Puett,  Pat.  Haney,  and 
Sol.  Akers  were  there,  and  are  leading  democrats — Puett  being  representative  from 
Putnam  County  to  the  legislature,  to  which  he  claimed  to  be  elected  at  the  October 
election,  1864. 

A.  B.  BAIRD. 

Solomon  Akeks,  being  duly  sworn,  deposes  as  follows  : 

Question.  State  where  you  live. — ^Answer.  About  half  a  mile  from  Cloverdale. 

Q.  State  whether  or  not  any  person  other  than  your  own  family  staid  all  night  with  you 
on  the  night  of  the  October  election,  1864 ;  and,  if  so,  who  ? — A.  Arabiam  Davis,  the 
inspector  of  the  election,  staid  at  my  house  that  night. 

Q.  Did  Davis  have  the  ballot-box'with  him  that  night  ?— A.  He  had  it  with  him. 

Q.  State  whether  or  not  any  other  person  or  persons  were  at  your  house  that  night ' 
after  bedtime ;  and,  if  so,  who  were  they? — ^A.  James  A.  Scott  was  there  after  bed- 
time. 

Q.  What  hour  of  the  night  did  he  come  to  your  house  ? — A.  I  think  it  must  have 
been  after  ten  o'clock.    I  had  gone  to  bed  when  he  came,  and  was  asleep. 

Q.  What  is  your  politics,  and  for  whom  did  you  vote  for  Congress  at  the  October 
election,  1864  ? — A.  I  am  a  democrat,  and  voted  for  D.  W.  Voorhees. 

SOLOMON  AKERS. 

Reuben  McGinnis,  being  heretofore  sworn,  deposes  as  follows : 

Question.  State  who  constituted  the  election  board  in  Cloverdale  Township,  Putnam 
County,  ludiana,  at  the  October  election  in  1864. — Answer.  Arabiam  Davis  was 
inspector,  James  McCoy  and  myself  were  the  judges,  and  William  Broadstreet  and  Wil- 
liam Hood  were  the  clerks. 

Q.  At  what  time  did  the  board  adjourn  ou  the  day  of  said  election,  and  at  whose 
instance  ? — A.  After  the  polls  were  closed  and  the  box  sealed  up,  Mr.  Davis  said  we 
would  adjourn  till  to-morrow  morning.  There  were  no  votes  counted  when  we 
adjourned.    Mr.  Davis  took  the  ballot-box  with  him  when  we  adjourned. 

Q.  Was  the  box  locked  and  sealed  when  you  adjourned  ? — A.  The  box  was  locked 
and  the  hole  in  which  the  tickets  were  put  was  sealed ;  the  keyhole  was  not  sealed. 
McCoy,  one  of  the  judges,  proposed  to  seal  the  keyhole,  and  Davis  said  it  was  not 
necessary. 

Q.  What  time  did  the  board  meet  next  day  ? — A.  I  think  it  was  near  nine  o'clock 
until  tliey  all  came  together. 

Q.  Did  you  see  the  ballot-box  from  the  time  you  adjourned  in  the  evening  until  you 
met  next  morning  ?— A.  I  did  not  see  it.  Mr.  Davis  took  it,  and  brought  it  back  next 
morning  at  nine  o'clock. 
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Q.  What  is  Mr.  Davis's  politics  ? — ^A.  He  is  a  democrat  aucl  a  suppoitei-  of  Mr.  A^oor- 
hees,  and  a  strong  partisan. 

Q.  Wliere  did  Mr.  Davis  live  at  that  time  ? — A.  About  three  miles  southwest  of  Clo- 
verdale. 

Q.  Do  you  know  where  Mr.  Davis  staid  the  uiglit  after  the  election  ? — A.  I  only 
know  what  he  told  me ;  he  saidjlie  staid  at  Sol.  Akers's.  Sol.  Akers  lives  ahout  three- 
quarters  of  a  mile  southeast  of  Cloverdale. 

Q.  Are  you  acquainted  with  James  A.  Scott ;  and,  if  so,  where  did  he  live  ou  the  day 
of  the  October  election,  1864? — A.  I  know  him;  he  lived  at  that  time  at  Greencastle, 
the  county  seat  of  Putnam  County,  ten  miles  from  Cloverdale. 

Q.  State  whether  there  was  a  ticket  counted  out  at  that  election  with  the  name  of 
Joseph  Sellers  on  it  for  assessor. — A.  I  examined  every  ticket;  there  was  no  such  ticket 
counted  out. 

EEUBEN  McGINNIS. 

Now,  where  is  the  evidence  of  fraud  here  ?  ISTo  lawyer,  1  imagine,  will 
insist  that  what  Baird  states  about  what  one  James  A.  Scott  should 
have  said  at  Greencastle  is  evidence.  If  we  are  going  to  disregard  and 
set  aside  all  the  rules  of  evidence  we  can  very  easily  prove  anything  on 
earth,  no  matter  how  improbable  it  may  be.  Mr.  Baird  states  that  he 
heard  Mr.  Scott  say  that  he  and  a  friend  arranged  the  ballot-box ;  and 
it  is  proved  that  Mr.  Davis,  the  inspector,  staid  the  night  after  the  elec- 
tion at  the  house  of  Sol.  Akers,  and  had  the  ballot-box  with  him ;  that 
Scott  was  at  the  house  of  Akers  that  night ;  and  that  Scott  and  Davis 
were  both  democrats,  or  butternuts.  And  this  is  the  character  of  evi- 
dence upon  which  you  are  called  upon  to  turn  out  of  this  house  a  gen- 
tleman who  holds  his  seat  by  a  majority  of  five  hundred  and  thirty-four 
votes,  as  shown  by  the  official  returns,  and  to  give  his  place  to  his  com- 
petitor ! 

JEFPERSON    TOWNSHIP. 

The  evidence  of  fraud  in  Jefferson  Township  is  the  following : 

F.  A.  Harvey,  a  witness  of  lawful  age,  produced  by  contestant,  being  duly  sworn 
according  to  law  by  me,  deposes  as  follows  in  response  to  questions  propounded  by  the 
contestant : 

Question.  State  whether  or  not  you  voted  at  the  general  election  held  in  the  State 
of  Indiana  on  the  11th  day  of  October,  1864  ;  and,  if  so,  at  what  precinct  did  you  vote, 
and  for  whom  did  you  vote,  for  representative  in  Congress  for  the  seventh  congressional 
district  of  the  State  of  Indiana? — Answer.  I  voted  at  said  election  in  Jefferson  Town- 
ship, Sullivan  County,  Indiana,  for  Colonel  Washburn  for  representative  in  Congress. 

Q.  Do  you  know  who  constituted  the  board  of  election  in  said  township  at  said  elec- 
tion ? — ^A.  I  know  Elias  Newkirk  was  inspector ;  D.  W.  Alsom  and  Elijah  Mayfield  were 
the  judges,  and  Samuel  Enoch  and  Thomas  Bed  well  were  the  clerks. 

Q.  What  was  the  political  character  of  the  board? — A.  By  general  reputation  they 
were  democrats. 

Q.  Had  Colonel  Washburn  any  political  friend  on  that  board? — A.  None,  to  my 
knowledge. 

F.  A.  HARVEY. 

Wonderful,  indeed!  The  persons  constituting  the  board  of  election 
had  the  general  reputation  of  being  democrats !  Ergo !  the  election  was 
a.fraud,  and  Mr.  Washburn  ought  to  have  the  seat  which  Mr.  Voorhees 
now  unjustly  withholds  from  him.    Well  has  it  been  said  that — 

"Trifles  light  as  air 
Are  to  the  jealous  confirmation  strong 
As  proofs  of  holy  writ." 

RILEY   TOWNSHIP. 

The  evidence  relied  upon  to  establish  fraud  in  Eiley  Township  is  as 
follows  : 

C.  A.  Eay,  being  heretofore  sworn,  deposes  and  says : 

Question.  State,  if  you  know,  who  constituted  the  election  board  for  Eiley  Township, 
Vigo  County,  Indiana,  at  the  October  election,  1864. — Answer.   Wilson,  Foster  and 
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Henry  Christy  -were  the  judges,  L.  A.  Eay  and  Linus  Moyer  were  clerks,  and  G.  W. 
Hiokson  was  inspector  of  election. 

Q.  State  whether  or  not  the  board  adjourned  for  dinner ;  and  if  so,  at  what  time  of 
day;  and  where  did  you  go  to  dinner? — A.  The  hoard  adjourned  for  dinner  about  12 
o'clock  m.,  and  all  members  of  the  board  took  their  dinner  at  Dr.  Hickson's,  who  was 
inspector  of  election. 

Q.  State  where  the  ballot-box  was  during  the  time  you  eat  dinner. — A.  In  the  front 
bed-room  at  Dr.  Hickson's. 

Q.  State  how  long  you  eat  dinner. — A.  As  near  as  I  can  judge,  one  hour. 

Q.  State  how  the  front  bed-room  is  situated  in  Dr.  Hickson's  house. — A.  The  two  bed- 
rooms communicate  by  a  door  between  them. 

Q.  State  whether  any  member  of  the  board  was  in  the  bed-room  while  you  were  eat- 
ing dinner  at  Dr.  Hickson's. — ^A.  After  we  had  eaten  dinner,  Dr.  Hickson  went  into  the 
bed-room  where  the  ballot-box  was,  and  shut  the  door  after  him.  He  remained  in  the 
bed-room,  as  near  as  I  can  tell,  from  ten  to  fifteen  minutes.  While  he  was  in  tjiere, 
the  other  members  of  tie  board  were  in  the  sitting-room  examining  some  outline  maps. 

Q.  State  how  the  number  of  votes  counted  out  of  the  ballot-box  accorded  with  the 
poll-books. — A.  The  tally-papers  did  not  show  as  large  a  number  of  votes  as  the  poll- 
books  by  four  or  five,  if  I  remember  rightly.  There  were  some  loose  votes  picked  up 
on  the  table  at  which  the  board  sat,  and  these  tickets  were  counted  to  supply  the  defi- 
ciency in  the  number  of  votes  as  shown  by  the  poll-book.  How  these  votes  got  on  the 
table  I  cannot  tell — ^whether  they  came  from  the  string  of  votes  in  the  hands  of  one  of 
the  judges.  They  did  not  come  out  of  the  box.  After  the  deficiency  was  discovered, 
no  more  votes  were  taken  from  the  box,  because  there  were  no  more  in  the  box.  I 
know  not  where  those  votes  came  from.  After  adding  those,  they  were  still  one  vote 
short. 

Q.  What  is  Dr.  Hickson's  politics,  and  who  was  he  siipportiug  for  Congress? — A.  He 
is  known  as  a  democrat  and  a  strong  partisan,  and  as  a  supporter  of  Voorhees  for 
Congress. 

Q.  Do  you  know  whether  there  were  any  Union  men  who  voted  at  Eiley  Township, 
Vigo  County,  Indiana,  at  the  October  election,  1864,  whose  depositions  have  not  been 
taken  to-day? — A.  I  do  know  of  the  following:  James  Franklin,  Joseph  Joslin,  George 
Compton,  John  J.  Ferrill,  John  B.  Kester,  and  William  Jordan,  and  probably  others 
whom  I  don't  recollect. 

C.  A.  EAY. 

Mary  Lowe,  a  witness  produced  for  the  contestant,  being  duly  sworn,  deposes  as 
follows : 

Question.  State  where  did  you  live  on  the  11th  and  12th  of  October,  1864,  and  at  the' 
time  of  the  October  State  election. — Answer.  I  lived  at  that  time  at  Dr.  Hickson's,  in 
Eiley  township. 

Q.  State  whether  any  person  other  than  Hickson's  family  ate  dinner  at  Hickson's  on 
the  day  of  said  election ;  and  if  so,  who  ? — A.  Mr.  Moyer,  Mr.  Christie,  Mr.  Eay,  Mr. 
Foster,  and  the  two  Misses  Lee  did  eat  dinner  there  on  that  day. 

Q.  State  what  you  observed  in  Dr.  Hickson's  bed-room  a  day  or  two  after  the  elec- 
tion; state  all  you  saw. — A.  Next  morning  after  said  election,  in  Dr.  Hickson's  back 
bed-room,  I  found  a  lot  of  republican  tickets  under  the  carpet  behind  the  door;  I  don't 
know  how  many  tickets  there  were ;  one  tack  of  the  carpet  was  taken  out  and  the 
tickets  put  under  the  carpet ;  I  pushed  the  door  back,  and  it  would  not  go  back  entirely ; 
on  looking  behind  to  see  what  was  the  matter  I  found  the  tickets  under  the  carpet. 

her 

MAEY  -f-  LOWE. 

mark. 

Attest:  NATHANIEL  LEE. 

I  repeat  the  question  asked  in  regard  to  evidence  of  alleged  irregu- 
larities and  frauds  in  the  other  townships.  Where  is  the  evidence  of 
fraud  here,  to  justify  throwing  out  the  poll  and  declaring  the  election 
void,  much  less  to  give  the  seat  to  the  contestant?  Dr.  Hickson  was 
he  sworn  inspector  of  the  election,  having  the  right  by  law  to  have  the 
custody  and  car6'  of  the  ballot-box  during  the  adjournments  of  the  board. 
He  invites  the  other  members  of  the  board  to  his  house  for  dinner ;  places 
tl?e  ballot-box  in  his  private  bed-room.  While  they  are  all  at  his  house 
he  has  occasion  to  visit  his  room  and  absents  himself  from  his  company 
for  ten  or  fifteen  minutes,  for  what  purpose  we  are  not  informed.  Whether 
to  change  his  clothes,  read  letters  he  ha,d  received,  write  a  letter,  or 
whatever  it  might  have  been  we  do  not  know,  and  hav.e  not  one  particle 
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of  evidence  ou  tlie  subject.  But  was  his  going  to  tlie  room  where  the 
ballot-box  was  eveu  a  suspicious  circumstance?  Unless  men's  visions 
are  jaundiced  they  cannot  so  consider  it.  If  Dr.  Hickson  left  his  com- 
pany it  was  his  duty  to  go  to  where  the  ballot-box  was  or  to  take  it  with 
him.  -He  icdis  its  lawful  and  stvorii  custodian.  If  the  board  had  separated 
for  dinner,  and  the  others  not  gone  home  Avitli  Dr.  Hickson,  some  one  of 
them  must  have  taken  charge  of  the  ballot-box  and  kept  it  in  his  custody 
during  the  entire  time  of  the  adjournment.  If  Dr.  Hickson  had  had  no 
company  with  him  to  dinner,  and  had  taken  the  ballot-box  home  with 
him,  and  kept  it  away  from  all  other  persons  during  the  one  or  two  hours 
of  the  adjournment,  would  that  have  been  a  suspicious  circumstance? 
On  the  contrary,  it  would  have  been  precisely  what  the  law  required  him 
to  do.  And  if  he  had  contemplated  or  purposed  fraud,  would  he  have 
invited  comjjany  to  dinner  at  all?  And  yet,  incredible  as  it  in  fact  may 
seem,  this  is  the  evidence  upon  which  it  is  asked  of  this  House  to  exclude 
the  return  and  declare  the  election  in  this  township  void. 

But  we  have  also  the  testimony  of  Mary  Lowe,  a  servant  girl,  who 
cannot  write  her  name,  and  who  testifies  that  on  the  next  morning  after 
the  election  she  found  some  "republican  tickets"  under  the  carpet 
behind  the  door  in  Dr.  Hickson's  room.  How  many  tickets  were  there"? 
We  don't  know.  How  did  she  know  that  they  were  republican  tickets'? 
Could  she  read  them"?  We  are  not  informed.  Whose  names  were  on 
them?  Was  Mr.  Washburn's?  Were  they  tickets  prepared  for  that  or 
for  some  former  election?  for  that  or  some  other  State  or  district?  Had 
they  ever  been  in  a  ballot-box  anywhere,  or  in  the  hands  of  a  voter  of 
the  district,  or  of  any  elector  anywhere?  We  are  not  informed.  No 
witness  undertakes  or  attempts  to  give  us  such  information.  If  a  clamor 
had  not  been  raised  could  we  conscientiously  say  that  this  evidence  raises 
even  a  shadow  of  suspicion  against  any  one?  And  upon  such  evidence 
we  are  asked  by  the  mere  force  of  numbers  to  vote  Mr.  Voorhees  out  and 
Mr.  Washburn  into  Congress,  contrary,  as  we  confidently  assert,  to  the 
clearly  and  legaUy  expressed  will  of  the  electors  of  the  district. 

After  this  discussion  and  presentation  of  the  evidence,  we  do  not  deem 
it  necessary  to  enter  into  the  law  bearing  upon  this  case.  The  statute 
of  the  State  of  Indiana,  under  which  this  election  was  held,  sets  forth 
the  general  i^rinciple  governing  contested  elections  fully  and  accurately, 
and  is  in  perfect  accord  with  the  decisions  of  this  House  upon  the  same 
question  from  the  organization  of  the  government  to  the  present  time. 
That  statute  jjrovides  as  follows,  to  wit: 

No  irregularity  or  malconcluot  of  any  member  or  ofBoer  of  a  board  of  judges  or  can- 
vassers sball  set  aside  the  election  of  any  person,  unless  sucli  irregularity  or  misconduct 
was  such  as  to  cause  the  coutestee  to  be  declared  elected  when  he  had  not  received  the 
highest  number  of  legal  votes ;  nor  shall  any  election  be  set  aside  for  illegal  votes, 
unless  the  nunjber  thereof  given  to  the  contestee,  if  taken  from  liim,  would  reduce  the 
number  of  his  legal  votes  below  the  number  of  legal  votes  given  to  some  other  person 
for  the  same  office.     (I  Gavin  and  Hord's  Statutes  of  Indiana,  p.  318,  sec.  15.) 

As  this  section  sets  forth  the  law  fully  and  accurately  on  the  subject, 
and  furnishes  a  consistent  and  intelligible  rule  for  our  guidance,  I  will 
not  trouble  the  House  with  other  references. 

We  can  hardly  deem  it  necessary  to  urge  upon  the  consideration  of 
the  House.the  fact  that  Mr.  Voorhees  is  the  duly  and  regularly  returned 
representative  of  his  'district ;  that  he  is  returned  as  elected  by  a  large 
majority;  that  such  return  is  under  all  the  solemnity  and  with  all  the 
sanctions  of  the  law ;  and  that,  to  meet  this,  the  burden  of  proof  is  on 
Mr.  Washburn,  to  meet  and  overcome,  with  competent  and  perfectly 
satisfactory  evidence,  all  those  presumptions  which  the  law  for  the  safety, 
security,  and  stability  of  society  has  thrown  around  the  action  and  offl- 
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cial  conduct  of  its  sworn  otficers.  That  Mr.  Wasliburn  has  not  furnished 
such  evidence  we  think  we  have  clearly  shown.  And  now,  in  conclusion, 
we  will  add  with  all  due  respect  that,  while  the  history  of  legislative 
bodies  furnishes  many  examples  of  partiality,  wrong,  and  inconsiderate- 
ness  in  determining  contested  election  cases,  discreditable  in  the  highest 
degree  to  the  majority  in  those  bodies,  we  believe,  if  Mr.  Voorhees  is 
deprived  of  his  seat  and  the  contestant  given  a  place  in  this  House 
which  the  electors  of  the  district  never  conferred  npon  him,  that  the 
case  of  Washburn  vs.  Voorhees  will  deserve  to  stand  out  in  history,  soli- 
tary and  alone,  and  occupy  a  place  to  itself,  and  above  all  others,  on  the 
grand  roll  of  partisan  outrage  and  injustice.  We  therefore  offer,  as  a 
substitute  for  the  resolutions  offered  by  the  majority  of  the  committee, 
the  following: 

Resolved,  That  the  Hon.  Daniel  AV.  Voorhees  Avas  duly  elected  a  rep- 
resentative in  the  thirty-ninth  Congress,  and  is  entitled  to  hold  and 
retain  his  seat  in  this  House. 

SAMUEL  S.  MARSHALL. 

W.  KADFORD: 


DODGE  vs.  BROOKS. 

TMs  case  tuniecl  upon  allegations  of  fraud. 

Where  an  election  return  is  so  tainted  witli  fraud  that  the  truth  cannot  be  deduced 
therefrom,  the  same  nnist  he  set  aside. 
Report  adopted,  (April  6,  1866, j  liy  yeas,  70;  uajs,  53. 

March  26, 1860. — Mr.  Dawes,  from  the  Committee  of  Elections,  submitted 

the  following  report : 

The  Committee  of  Elections,  to  xohom  was  referred  the  memorial  of  William 
E.  Dodge,  contesting  the  right  of  Hon.  James  Broolis  to  a  seat  in  this 
House  as  a  representative  from  the  eighth  district  in  the  State  ofNeic  TorJc, 
with  the  accompanying  papers,  have  considered  the  same  and  submit  the 
following  report : 

The  eighth  district  of  Xew  York  is  composed  of  the  Eighteenth, 
Twentieth,  and  Twentj'-flrst  wards  of  the  city  of  New  York,  and  tbe 
election  here  contested  was  held  on  the  eighth  day  of  November,  1864. 
The  official  canvass  showed  the  following  result : 

For  Mr.  Brooks 8, 583 

For  Mr.  Dodge .- 8, 435 

For  Mr.  Thomas  J.  Barr '. 4, 544 

Giving  a  plurality  (which  elects)  to  Mr.  Brooks  of  148  votes. 

The  notice  of  contest  and  proofs,  submitted  by  Mr.  Dodge,  are  con- 
tained in  Miscellaneous  Document,  Xo.  7,  of  the  present  session.  The 
answer  and  proofs  of  the  sittijig  member  are  contained  in  same  docu- 
ment, part  2d.  The  pleadings  and  proofs  are  very  voluminous — those 
of  Mr.  Dodge  filling  541  pages,  and  those  of  Mr.  Brooks  330  pages,  of 
printed  matter.  The  allegations  of  contest,  pp.  1-4,  (Dodge,)  are  long, 
and  some  of  them  very  vague  and  uncertain,  conforming  in  no  sense  to 
the  provisions  of  the  statute  requiring  a  contestant  to  ''  specify  particu- 
larly the  grounds  upon  which  he  relies  in  the  contest."  The  answer  of 
the  sitting  member,  pp.  1-5,  (Brooks,)  is  quite  as  vague  and  uncertain, 
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and  abounds  ia  irrelevant  matter.  If  each  were  stripped  of  everything 
but  that  which  could  properly  be  called  a  "particular  specification  of 
the  grounds  upon  which  the  party  relies  in  the  contest,"  very  little  would 
be  left  in  either.  The  contestant,  however,  confined  his  proofs  to  the 
allegations  affecting  four  precincts  only,  viz :  13th  district  of  the  18th 
ward,  15th  district  of  the  18th  ward,  3d  district  of  the  21st  ward,  and 
the  7th  district  of  the  21st  ward.  And  the  sitting  member  confined  his 
own  proof  to  a  reply  to  that  offered  by  the  contestant  in  relation  to  these 
precincts.  It  therefore  became  unnecessary  for  the  committee  to  examine 
further  the  other  allegations  on  the  one  side  and  the  other. 

In  the  opinion  of  the  committee,  there  is  contained  in  the  several 
allegations  of  the  contestant  respecting  these  four  precincts  a  distinct 
allegation  of  fraud  in  the  election,  and  error  in  the  return,  sufSciently 
specific  to  require  an  answer  from  the  sitting  member,  and  to  form  the 
basis  of  a  fair  trial  of  the  facts  involved  in  the  issues  thus  made  up.  Upon 
these  issues  the  committee  have  heard  the  parties  attentively  and  at 
great  length  during  more  than  three  weeks  of  daily  sittings,  and  now, 
after  careful  deliberation  upon  all  that  has  been  offered  of  proof  and 
argument,  they  submit  to  the  House  the  following  conclusions  in 
respect  to  each  of  these  four  precincts,  and  upon  the  whole  matter  referred 
to  them. 

The  law  of  Xew  York  under  which  this  election  was  held  required  a 
previous  register  of  all  the  votes  in  each  precinct,  and,  with  one  excep- 
tion, based  on  particular  and  specific  proof,  no  one  could  lawfully  vote 
whose  name  was  not  found  when  he  came  to  the  polls  upon  the  register, 
together  with  his  street  and  number,  if  he  had  any.     (Statutes  of  1859.) 
To  effect  this  register  the  statute  required  the  ai^pointment  annually,  in 
each  election  district,  by  the  board  of  supervisors,  of  "three  inspectors, 
to  be  known  as  the  board  of  registry  for  the  election  districts  in  which 
they  are  appointed ;  such  inspectors  to  hold  their  offices  for  one  year, 
and  to  be  residents  and  voters  in  the  district  in  which  they  are  so  appointedP 
These  inspectors  are  required  to  meet  annually,  '■'■at  the  place  designated 
for  holding  the  poll  of  said  election,"  on  Tuesday,  three  weeks  preceding 
the  general  election,  and  organize  themselves  as  a  board  for  the  purpose 
of  registering  the  names  of  the  legal  voters  of  such  district ;  choose  one 
of  their  number  as  chairman;,  swear  each  other  into  office;  appoint  a 
clerk,  if  necessary,  who  shall  take  the  oath  required  by  law  of  clerks  of 
the  polls  or  of  elections ;  and  shall  have  power  to  continue  in  session, 
for  the  purposes  of  this  meeting,  viz :  the  making  of  said  list,  for  two  days 
if  at  the  annual  election  next  prior  to  said  meeting  the  number  of  voters  in 
the  district  of  which  they  are  inspectors  exceed  four  hundred.    This  board 
is  at  this  meeting  to  make  a  list  of  all  persons  qualified  and  entitled  to 
vote  at  tlie  ensuing  election  in  the  election  district  of  which  they  are 
inspectors,  which,  when  completed,  shall  constitute  and  be  known  as 
the  registry  of  electors  in  said  district.    The  list  is  to  contain  the  names, 
alphabetically  arranged  in  one  column;  "the  residence  by  number  of 
the  dwelling,  if  there  be  any  number;  and  the  name  of  the  street  or 
other  location  of  the  dwelling-place  of  each  person."    It  is  made  out,  in 
the  first  place,  by  jjutting  upon  it  the  names  of  all  persons  residing  in 
their  election  districts  whose  names  appear  on  the  poll-list  kept  in  said 
district  at  the  last  preceding  general  election,  taken  from  the  copy  of 
that  list  required  by  law  to  be  deposited  after  such  election  with  the 
county  clerk.    In  case  of  the  formation  of  a  new  election  district  since 
the  last  election,  the  list  is  to  be  made  up  by  taking  from  the  said  poll- 
list  of  the  old  district,  of  which  the  new  one  formed  a  part,  the  names 
of  those  on  the  same,  entitled  to  vote  in  the  new  district.    The  list  is  to 


80  DIGEST   OF   ELECTION    CASES. 

be  completed,  as  far  as  practicable,  on  the  day  of  meeting;  four  copies 
are  to  be  made  and  certified  to  be,  as  far  as  known  to  them,  a  true  list 
of  the  voters  in  said  disti'ict.  Within  two  days  the  original  from  which 
the  four  copies  are  taken,  together  with  the  old  list  taken  from  the  county 
clerk's  office,  shall  be  placed  by  said  inspectors  in  said  office.  One  of 
the  certified  copies  shall  be,  immediately  after  its  completion,  posted  in 
some  conspicuous  place  in  the  room  in  which  said  meeting  shall  be  held ; 
that  is,  in  the  room  designated  for  holding  the  election,  accessible  to  any 
elector  who  may  desire  to  examine  or  copy  the  same.  The  other  three 
copies  are  to  be  kept  for  future  use  by  the  three  inspectors.  This  closes 
the  first  duty  of  the  board  of  registers.  A  further  duty  is  also  required  of 
them  by  law,  and  that  is  to  meet  again  on  the  Tuesday  week  jDreceding 
the  day  of  general  election  in  their  respective  election  districts,  "a^  the 
place  designated  for  holding  the  polls  of  election,  for  the  purjDOse  of  revis- 
ing, correcting  and  comj)leting  said  list,"  at  8  o'clock  in  the  morning, 
and  remain  in  session  till  9  o'clock  in  the  evening  of  that  day  and  the 
day  following,  in  open,  session,  where  every  legal'  voter  in  said  district 
shall  be  entitled  to  be  heard  by  said  inspectors  in  relation  to  corrections 
or  additions,  to  said  register.  One  of  said  copies  is  to  be  lised  by  the 
registers  in  making  the  corrections  and  additions. 

The  inspectors  are  thus  constituted  a  judicial  tribunal  to  pass  upon 
the  qiialiflcation  of  voters,  and  are  required  to  then  and  there  erase 
from  the  list  prepared  as  aforesaid,  (a  copy  of  which  is  required  by  law 
to  have  been  posted  up  in  some  conspicuous  place  in  the  room  designated 
for  holding  the  election  since  their  last  meeting,  and  where  their  court 
is  then  required  to  be  held,)  the  name  of  any  person  who  shall  be  proved 
by  the  oaths  of  two  legal  voters  of  said  district  to  be  a  non-resident  of 
said  district,  or  otherwise  not  entitled  to  vote  at  the  next  ensuing  elec- 
tion. Any  person  can  procure  his  name  to  be  entered  upon  the  register 
if  not  originally  there,  by  appearing  before  said  board  at  this  meeting, 
giving  his  residence,  street,  and  number,  and  subject  to  the  pains  and 
penalties  of  perjury  for  false  answers  to  any  inquiries  touching  his  quali- 
fications as  »  voter,  and  subject  to  challenge  by  any  inspector  or  other 
voter,  and  taking  the  oath  that  would  entitle  him  to  vote  at  an  election. 
This  completes  the  corrected  register  which  is  to  be  used  at  the  polls  on 
election  day.  Four  copies  are  to  be  made  within  three  days  after  the 
close  of  this  meeting,  which  must  end  in  two  days — one  to  be  filed  in 
the  county  clerk's  office,  and  one  to  be  kept  for  use  by  each  of  the  iuspec^ 
tors  at  the  election,  and  the  name  of  each  voter  is  to  be  checked  as  he 
votes  upon  one  of  these  lists  by  one  of  the  inspectors,  or  one  of  the 
clerks  designated  for  that  purpose.  No  person  can  vote  at  the  election 
if  his  name  is  not  upon  the  register  thus  prepared,  unless  he  shall  fur- 
nish to  the  board  of  inspectors  his  affidavit  giving  his  reasons  for  not 
appearing  on  the  day  for  correcting  the  alphabetical  list,  and  also  prove 
by  the  oath  of  a  householder  of  the  district  that  he  knows  such  jjerson 
to  be  an  inhabitant  of  the  district,  giving  his  residence  within  the  dis- 
trict. Any  iierson  whose  name  is  on  the  register  may  be  challenged, 
and  an  examination  into  his  qualifications  shall  then  and  there  be  had, 
such  examination  being  conducted  in  a  manner  prescribed  by  law,  but 
which  need  not  here  be  set  out. 

The  House  cannot  fail  to  observe  that  the  chief  safeguard  to  an  honest 
vo.te  is  the  fair  and  honest  preparation  of  this  registry  in  conformity 
with  the  provisions  of  law.  The  responsibility  for  the  purity  of  the 
election  is  thus  made  largely  to  rest  upon  the  board  of  registry.  They 
are  judges  in  the  strictest  sense,  and  there  is  provided  no  appeal  from 
their  decision.    To  the  end  that  there  shall  be  other  security  than  their 
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personal  integrity,  that  every  safeguard  against  mistake  honestly  fallen 
into  may  be  thrown  around  them,  it  is  wisely  provided,  among  other 
things,  that  they  shall  be  "residents  and  voters  in  the  district  in  which 
they  are  so  appointed."  They  thus  bring  to  the  discharge  of  their  duty 
a  greater  personal  knowledge  of  the  district,  and  the  voters  residing  in 
it,  than  they  otherwise  could.  Fraud  could  be  much  more  readily 
detected  and  prevented  by  such  men  than  by  strangers.  It  is  further 
provided  that  their  mcstings  shall  be  public,  and  in  a  public  place 
known  to  all  voters  in  the  district,  viz  :  the  place  designated  for  holding 
the  election,  upon  days  publicly  fixed  in  the  statute,  so  that  every  voter 
in  the  district  shall  know  beforehand  that  on  given  days,  and  at  a 
given  place  fixed  by  statute,  this  tribunal  will  hold  sessioiis  for  purposes 
as  specifically  defined  in  the  same  statute,  and  those  purposes  none 
other  than  to  pass  upon  his  right  to  vote.  The  law  also  requires  that 
the  duties  of  this  board  at  these  meetings  shall  be  discharged  by  two  at 
least  of  their  number ;  that  whoever  acts  as  their  clerk  shall  be  appointed 
by  them,  and  shall  take  a  prescribed  oath  to  secure  his  personal 
fidelity.  With  these  preliminary  remarks,  the  committee  call  attention 
to  the  subjoined  facts. 

FIFTEENTH  DISTRICT   OF   THE   EIGHTEENTH  WARD. 

The  direct  allegations  of  the  contestant  touching  this  district  are  as 
follows : 

That  the  fifteenth  district  was  not  legally  created  and  established ;  that  it  was  not 
known  to  hona  fide  residents  of  the  district;  that  the  inspectors  of  election  themselves 
ascertained  the  same  only  by  persistept  inquiry  on  the  morning  of  election  day ;  that 
the  register  was  fraudulently  and  irregularly .flUed  with  the  names  of  your  partisans, 
most  oif  whom  do  not  reside  in  the  district;  that" the  majority  of  the  names  therein 
were  copied  from  lists  handed  in  by  a  bar-keeper  on  the  premises,  an  ardent  democrat ; 
that  the  clerk  who  acted  for  the  board  of  registry  was  neither  sworn  nor  appointed ; 
that  the  district,  only  a  portion  of  the  original  twelfth  district  from  which  it  was  sepa- 
rated, gave  more  votes  than  the  whole  of  the  twelfth  district  at  the  election  last  year ; 
that  the  population  of  the  district  had  not  during  the  twelve-month  Increased  materi- 
ally ;  that  of  these  votes  then  cast  for  you  one-third  and  upwards  were  given  by  par- 
ties not  qualified  to  vote. 

And  the  general  allegation  is  in  these  words : 

That  other  irregularities,  defects,  and  illegalities  were  permitted  or  occurred  in  con- 
ducting said  election,  whereby  my  rights  as  a  candidate  were  prejudiced. 

The  return  from  this  district  was  as  follows : 

For  Mr.  Brooks 221 

For  Mr.  Barr 108 

For  Mr.  Dodge 57 

This  district  had  been  a  part  of  the  twelfth  district  in  this  ward  till 
the  July  previous  to  this  election,  when  it  was  by  city  ordinance  set  oif 
into  a  new  district  by  itself,  and  numbered  fifteen ;  it  borders  upon  the 
East  Eiver,  and  there  are  many  vacant  lots  and  tenement  houses  and 
factories  in  it.  It  is  ^commonly  known  as  "Mackerelville,"  and  bad  a 
bad  reputation  inconnection  with  the  July  riots.  The  place  for  holding 
the  polls  was  first  designated  B'ovember  3, 1864,  and  was  first  published 
ISTovember  7,  the  day  before  the  election ;  it  was  designated  at  "  James 
Thompson's,  ISo.  252  Avenue  B." 

The  places  for  holding  the  polls  in  all  the  other  precincts  in  the  city 
were  published  in  the  public  papers,  by  order  of  the  city  authorities, 
from  October  24  until  the  day  of  the  election.  In  each  of  which  publi- 
cations was  inserted,  "fifteenth  district  Eighteenth  ward  not  designat- 
ed," except  on  the  last  day  of  publication,  the  day  previous  to  the 
H.  Mis.  Doc.  152 C 
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electiou,  when,  for  the  first  time,  notice  was  given  of  the  place  where 
the  polls  would  be  open  in  this  district. 

The  board  of  registers  consisted  of  W.  H.  Hall,  of  166  Bast  Twenty- 
sixth  street;  T.  G.  Co  wen,  of  181  East  Seventeenth  street;  and  J. 
Dougherty,  of  167  East  Twentj^-fifth  street;  neither  of  them,  as  the  law 
requires,  voters,  or  even  residents  in  the  district.  They  met  and  organ- 
ized on  Tuesday,  the  18th  of  October,  appointing  one  Daniel  Brady 
their  clerk,  who  took  the  required  oath  of  oftice,  but  who,  being  desirous 
of  furnishing  employment  for  a  brother  of  his,  by  the  name  of  Andrew 
Brady,  substituted  his  brother  in  his  place,  who,  without  appointment 
or  qualification,  performed  the  labor  and  received  the  compensation  of 
clerk.  The  law  requires  the  board  to  meet  "at  the  place  designated 
for  holding  the  poll  of  said  election;"  but  no  place  for  holding  this  elec- 
tion had  as  yet  been  designated,  and  no  notice  had  been  given  to  the 
electors  of  the  district  9f  the  place  where  the  board  of  registry  would 
meet.  They  selected  their  own  place  of  meeting,  but  gave  no  notice  to 
the  electors  of  where  they  might  be  heard.  They  met  at  the  liquor 
store  of  James  Thompson,  the  place  subsequently  designated,  on  the  3d 
of  November,  after  their  meetings  had  been  by  law  closed,  as  the  place 
for  holding  the  election.  At  their  meeting  on  the  first  day,  no  further 
business  was  done  except  the  organization  of  the  board.  Dougherty 
then  left,  and  was  not  present  at  any  further  meetings  of  the  board. 
Hall  came  the  next  day  and  remained  till  ten  o'clock,  and  then  left  till 
four,  when  he  returned,  spending  several  hours  in  the  evening.  He  did 
the  same  on  the  third  day,  though  the  law  allowed  but  two  days  for 
this  meeting.  Oowen,  the  remaining  register,  was  sometimes  present 
when  Hall  was  there,  and  sometimes  not;  he  also  left  on  several  occa- 
sions in  Hall's  absence,  thus  leaving  the  entire  duty  of  the  board  to  be 
discharged  by  the  self-constituted  clerk,  Andrew  Brady.  The  names 
were  entered  upon  the  registry ;  some  taken  from  the  poll-book  of  the 
old  twelfth  district;  others,  to  the  number  of  two  hundred  or  more, 
were  taken  from  time  to  time  by  James  Thompson,  the  keeper  of  the 
liquor  store,  and  by  him  entered  upon  an  old  account  book  as  persons 
called  at  his  store.  This  list  of  names  upon  the  account  book  was  fur- 
nished by  him  to  the  registers,  and  the  names  transcribed  by  Brady 
upon  the  registry ;  others  were  entered,  some  by  Hall  when  alone,  some 
by  Cowen  when  alone,  and  some  by  Brady,  in  the  absence  of  both;  and 
some  by  Thompson,  the  keeper  of  the  shop. 

Persons  came  into  the  liquor  shop,  and,  in  the  absence  of  the  board, 
entered  their  own  and  such  other  names  as  they  pleased  upon  the  regis- 
try. One  of  the  registers  accused  this  Brady  of  entering  names  pur- 
posely with  wrong  residences,  and  otherwise  erroneously.  In  this  man- 
ner was  made  up  what  was  called  and  used  as  the  registry  of  voters  at 
this  precinct.  From  the  evidence  it  appeared  that  scarcely  a  quarter  of 
those  whose  names  were  upon  this  register  appeared  personally  before 
the  board,  and  very  few  of  the  names  entered  upon  the  registry  were 
entered  in  the  presence  or  by  order  of  more  than  one  of  the  so-called 
registers. 

The  law  requires  a  certified  copy  of  the  registiy  to  be  posted  up  in 
some  conspicuous  place  in  the  room  designated  for  holding  the  electiou. 
No  place  had  been  designated  for  holding  this  election ;.  but  such  copy 
of  this  register  was  posted  up  in  this  liquor  shop,  but  not  in  the  place 
where  the  election  was  subsequently  held. 

Most  of  the  business  transacted  by  this  board  at  its  first  meeting  was 
transacted  on  the  twentieth  of  October,  the  day  after  the  first  meeting 
of  the  board  was  by  law  closed.    The  board  of  registry  is  required  to 
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meet  agaiu,  at  the  place  designated  for  holding  the  election,  on  the 
Tuesday  week  before  the  day  of  the  election.  The  place  for  holding  the 
election  not  having  as  yet  been  designated,  two  of  this  board  met  at 
James  Thompson's  liquor  store,  as  before,  for  the  purj)ose  of  correcting 
the  register,  prepared  as  before  stated,  but  without  any  public  notice 
of  the  place  where  they  contemplated  meeting.  Two  days  after  this 
meeting,  James  Thompson's  liquor  stoi^e  was  designated  by  the  city 
authorities  as  the  place  for  holding  this  election,  but  no  notice  of  this 
designation  was  given  until  the  seventh,  the  day  before  the  election 
took  place. 
'  The  election  was  actually  held,  not  at  the  place  designated,  but  in  a 
stable  on  the  rear  of  the  lot,  "  somewhere  near  his  property."  The  place 
of  voting  was  found  with  difficulty  by  many  voters,  and  even  the  inspec- 
tors of  elections  themselves  were  delayed  by  this  difliculty  in  reaching 
the  polls.  The  registry  thus  prepared  became  the  guide  of  the  inspec- 
tors of  election,  and  none  other  was  used,  and  parties  answering  to  the 
names  found  upon  it  were  allowed  to  cast  their  votes  without  further 
question  or  challenge.  The  result  was  a  poll  for  member  of  Congress  of 
four  hundi'ed  and  forty-six  votes,  though  the  largest  vote  cast  in  the 
whole  twelfth  district,  including  this  district,  the  year  before,  was  only 
four  hundred  and  ninety-six,  and  the  remaining  portion  of  district  num- 
ber twelve  cast  also  at  this  election  for  member  of  Congress  three  hun- 
dred and  sixty-five  votes.  Thus  it  will  be  seen  that  the  old  twelfth, 
when  divided,  and  by  the  help  of  this  new  registry,  was  enabled  to  cast  at 
this  election  eight  hundred  and  eleven  votes,  against  four  hundred  and 
and  ninety-^ix,  the  largest  vote  the  year  before;  and  yet  not  a  single 
dwelling-house  had  been  erected  in  this  district  during  the  year,  but,  on 
the  contrary,  one  tenement  house  had  been  pulled  down.  There  had 
been  apparently  no  accession  of  new  residents  in  the  district ;  no  appear- 
ance of  new  families  ;  no  strange  faces.  No  witness  was  able  to  account 
for  this  large. accession  of  votes,  and  one  of  the  inspectors  of  election, 
called  by  the  sitting  member,  testitied  (page  123)  that  at  the  close  of  the 
polls,  at  sunset,  between  two  and  three  hundred  more  were  shut  out 
from  voting  for  want  of  time.  If  these  latter  were  legal  voters,  as  this 
inspector  seemed  to  think,  the  large  number  of  legal  voters  of  the  dis- 
trict that  failed  to  vote  must  materially  shake  confidence  in  the  honesty 
of  the  great  vote  actually  cast. 

The  registry  law  requires  the  residence,  street,  and  number,  if  he  has 
any,  to  be  placed  upon  the  registry,  and  upon  the  poll-list  when  he 
votes,  against  each  man's  name.  It  is,  therefore,  only  a  question  of  time 
in  ascertaining  the  residence  of  every  voter  in  the  district. 

The  contestant,  for  the  purpose  of  tracing  each  voter  who  cast  his 
vote  at  this  precinct,  and  finding  his  residence,  if  he  had  any,  as  desig- 
nated upon  the  registry  and  poll-list,  employed  a  responsible  person,  by 
the  name  of  Dean,  canvasser  for  the  City  Directory,  to  visit  each  place 
designated  as  the  residence  of  the  voter.  The  deposition  of  this  Dean 
was  presented  to  the  committee  by  the  contestant,  and  objected  to  by 
the  sitting  member ;  the  ground  of  the  objection  was,  that  when  the 
deposition  was  taken,  among  the  others  constituting  the  proofs  of  con- 
testant, the  ten  days'  notice  required  by  law  for  the  taking  of  this  deposi- 
tion had  not  been  given.  And  it  appears  that  in  giving  the  notice  the 
name  of  this  witness  was  by  clerical  mistake  left  out  of  the  list  served 
upon  the  sitting  member,  and  the  mistake  was  not  discovered  until  the 
day  the  depositions  were  taken,  when  it  was  too  late  to  renew  the  notice. 
It"^also  appears  that  the  deposition  of  said  Dean,  offered  in  evidence, 
was  taken  in  presence  of  the  sitting  member  and  his  counsel,  and  the 
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deponent  was  tendered  to  them  for  cross-examination,  but  they  declined 
to  cross-examine  him  for  the  reasons  already  stated.  The  committee 
were  of  the  opinion  that  the  sitting  member  was  entitled,  if  he  insisted 
upon  it,  to  the  ten  days'  notice,  and  that  therefore  the  deposition  could 
not  be  received. 

The  contestant  then  sought  to  prove  the  same  thing  by  another  wit- 
ness who  had  obtained  his  knowledge  of  the  fact  from  Dean  himself. 
This  was  objected  to  by  the  sitting  member  as  hearsay  testimony,  and 
the  objection  was  sustained  by  the  committee. 

The  committee  therefore  were  without  the  benefit  of  the  results  of  the 
mvestigations  so  made  by  Dean,  however  satisfactory  they  might  be  in 
testing  the  accuracy  of  the  registry  and  poll-list,  and  ultimately  the 
honesty  of  the  vote.  The  sitting  member,  however,  in  an  effort  to  sus- 
tain this  register  and  identify  the  voters  named  upon  it,  introduced  the 
deposition  of  one  Brennan,  (p.  309,)  long  a  resident  .of  the  district,  an 
official  in  the  Catholic  church  near  this  voting  place,  and  believed  to 
have  special  knowledge  of  the  residents.  His  testimony  corroborates 
the  other  testimony  as  to  the  fraudulent  character  and  inaccuracy  of 
this  register.  Of  a  list  shown  him,  taken  from  it,  twenty-six,  at  least, 
with  all  his  intimate  knowledge  of  the  district,  he  is  unable  to  trace ; 
and  many  more  rely  for  identification  solely  on  his  opinion  that  they 
are  names  mistaken  for  others  in  which  the  imagined  similarity  is  so  far- 
fetched as  to  become  ridiculous.  The  sittin  g  member  further  in  troduced 
the  testimony  of  a  German  resident  of  the  district  by  the  name  of  Jung, 
most  familiar  Avith  the  German  names  on  the  register,  who  had  pro- 
ceeded in  his  testimony  as  far  as  twenty  names  on  the  list  shown  him, 
recognizing  only  four  of  the  twenty  as  voters,  when  his  further  examina- 
tion in  respect  to  it  was  suspended  and  not  resumed.  The  committee 
regard  this  testimony  of  these  two  witnesses,  offered  by  the  sitting 
member  himself,  as  in  no  degree  weakening,  but  to  some  extent  sustain- 
ing, the  charges  of  the  contestants  against  this  poll. 

The  question  raised  by  the  whole  testimony  submitted  in  reference  to 
this  precinct  is,  whether  there  was  any  legal  election  held  at  all  in  this 
district,  or,  otherwise  stated,  whether  the  return  of  an  election  so  con- 
ducted can,  with  any  propriety,  be  said  to  contain  a  true  account  of 
legal  votes  cast  at  this  precinct. 

The  committee  are  of  the  opinion  that  there  was  no  registry  at  this 
district;  that  neither  of  the  persons  appointed  as  registers  was  compe- 
tent to  hold  the  office ;  that  the  man  acting  as  clerk  acted  without 
authority ;  that  the  mode  of  making  up  the  registry  itself  was  a  fraud 
upon  the  registry  law,  and  in  no  manner  a  compliance  with  its  provis- 
ions ;  that  the  use  of  such  registry  at  the  polls  as  a  guide  to  the  inspec- 
tors of  election  contributed  directly  to  the  polling  of  fraudulent  votes, 
and  that  the  large  and  unaccounted  for  increase  of  votes  at  this  poll  is 
directly  attributed  to  these  departures  from,  and  violations  of,  plain 
jyrovisions  of  law,  and  that  to  accept  the  result  of  such  poll  so  taken  and 
so  counted  as  the  true  account  of  legal  votes  only,  is  to  sanction  most 
inexcusable  violations  of  important  provisions  of  law,  essential  to  the 
purity  of  the  ballot-box.  The  committee  are  therefore  of  the  opinion  that 
this  return  falls  within  the  principle  found  in  cases  heretofore  adjudicated 
and  which  was  laid  down  in  the  case  of  Washburn  vs.  Voorhees,  lately 
sanctioned  by  this  House,  namely :  "Where  an  election  return  is  so  tainted 
with  fraud  that  the  truth  cannot  be  deduced  therefrom,  the  same  must 
be  set  aside." 

The  committee  are,  however,  of  the  opinion  that  it  was  competent  for 
either  contestant  or  sitting  member  to  prove  the  casting  of  legal  votes 
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at  this  poll,  even  without  a  register ;  but,  in  such  case,  the  voter  must 
make  special  proof  of  his  qualification  to  vote  in  a  manner  pa,rticularly 
pointed  out  in  the  statute ;  and  that  it  would  have  been  the  duty  of  the 
committee  to  have  counted  all  votes  so  proven,  but  that  no  presumption 
of  the  legality  of  any  vote  would  arise  from  any  of  the  proceedings  or 
returns  founded  upon  so  illegal  and  fraudulent  transactions  as  have 
been  here  shown  to  exist.  No  proof  of  any  such  votes  was  offered  by 
either  contestant  or  sitting  member ;  nor  was  it  claimed  by  either  that 
this  provision  of  law  was  complied  with ;  but,  on  the  other  hand,  it  was 
totally  disregarded.  The  statute  of  New  York  is  express,  that  no  vote 
shall  be  received  except  after  a  compliance  with  these  provisions.  For 
the  committee  to  count  votes  thus  cast  would  be  for  them  to  set  up  a 
poll  in  defiance  of  the  statute  provisions  of  the  State,  as  well  as  in  dis- 
regard of  well-established  precedents  in  this  House.  On  the  other  hand, 
in  conformity  with  those  statutes  and  precedents,  they  have  set  aside 
this  return  altogether  as  fraudulent  aiid  false,  as  well  as  in  conflict  with 
express  provisions  of  law. 

SEVENTH  DISTRICT   OF   THE   TWENTY-FIRST  WARD. 

In  this  district  the  contestant  charges  that  "sundry  persons  voted  for 
the  sitting  member  who  were,  not  legal  voters  or  residents  of  the  dis- 
trict— to  wit,  one  hundred  and  upwards." 

The  official  result  in  this  district  was,  for  Brooks,  160 ;  Barr,  158 ; 
Dodge,  71 — in  all  388.    There  were  given  for  presideutal  electors  400 
votes.     The  largest  vote  given  in  1863,  the  year  before,  was  202 ;  in  1862, 
234 ;  an  increase  of  one  hundred  per  cent,  over  the  vote  of  the  previous 
year.    This  is  an  increase  which  in  a  small  district  attracts  attention, 
and  would  seem  to  require  explanation.    The  district  is  peculiar  in  its 
character,  consisting  principally  of  a  stony  elevation  on  the  East  Eiver, 
called  Dutch  Hill,  covered  with  shanties  of  a  temporary  character,  not 
laid  out  into  streets  as  occupied,  nor  numbered.     While  it  does  not  cover 
any  great  extent  of  territory,  its  peculiarity  in  this  respect  furnishes 
great  facilities  for  the  commission  of  the  frauds  alleged,  and,  at  the 
•  same  time,  opposes  great  obstacles   to  their   detection.     The  people 
occupying  these  shanties,  which  were  shown  to  be  of  the  cheapest  and 
frailest  character,  built  on  other  people'^  land,  and  selling,  as  personal 
property,  for  $10  or  $15  each,  are  not  of  the  permanent  population  of  ' 
the  city,  but  are  constantly  coming  and  going,  ever  shifting  and  chang- 
ing, crowding  and  huddling,  if  not  hiding  away  from  observation.    The 
registry  of  voters,  if  honestly  prepared  in  conformity  to  the  requirements 
of  law  already  alluded  to,  would  with  difSculty  furnish  direct  evidence 
of  the  residence  of  the  voter,  and  therefore  temptation  to  fraud,  which 
impubity  of  detection  always  begets,  becomes  strong.    Into  such  a  dis- 
trict, however,  no  great  number  of  new  families  could  come,  bringing 
bo'nafide  voters,  without  increase  of  habitations. .   Yet  it  was  testified  by 
a  resident  of  the  ward  for  the  last  fourteen  or  fifteen  years,  and  super- 
intendent of  some  seven  election  districts  on  the  day  of  election,  that 
there  was  not  only  no  increase  in  the  number  of  these  shanties,  but  that 
"a  great  many  of  them  had  been  torn  away."    Where,  then,  could  this 
increase  of  voters  have  resided "?    An  old  resident  of  the  district,  by  the 
name  of  Geoghegan,  the  keeper  of  two  liquor  shops  in  it  at  the  time,  and 
formerly  a  member  of  the  board  of  registry  in  it,  at  whose  liquor  shop 
the  election  was  held,  testified  to  the  manner  in  which  this  large  vote 
was  i>olled. 
The  testimony  of  this  witness  is  so  full  and  striking  tbat  the  committee 
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call  the  especial  attention  of  the  House  to  it.  (Pp.  442-479,  Mis.  Doc. 
No.  7.)  It  is  too  long  for  insertion  in  this  report,  and  a  perusal  of  it  can 
only  convey  a  clear  understanding  of  the  method  resorted  to  for  the 
purpose  of  swelling  the  vote  in  this  district.  He,  and  a  comrade  by  the 
name  of  Tracy,  had  managed  the  political  affairs  of  the  entire  district 
for  many  years,  and  in  the  interest  of  political  friends  exercised  almost 
unlimited  control  over  the  registry,  the  ballot-hox,  and  the  canvass. 
Disagreeing  from  some  of  his  political  associates  after  this  election, 
touching  the  adjustment  of  some  matters  pertaining  to  it,  Geoghegan 
disclosed  to  tiie  contestant  the  means  by  which  this  large  vote  was 
polled,  as  detailed  in  the  deposition  referred  to.  The  testimony  discloses 
that  the  registry  was  taken  bodily  from  that  of  the  previous  year,  and 
had  been  from  year  to  year ;  keeping  on  it  the  names  of  all  who  deceased 
or  removed,  and  adding,  from  time  to  time,  not  only  the  names  of  all 
new-comers,  but  those  of  reliable  friends,  without  regard  to  their  resi- 
dence. On  election  day  men  came  from  all  parts,  not  only  of  the  ward 
and  city,  but  from  the  country,  and  in  some  instances  from  other  States, 
and  were  brought  up  to  the  polls  by  men  who  understood  themselves 
and  their  business,  and,  answering  to  the  names  thus  entered  upon  the 
registry,  voted  as  requested  by  those  directing  the  affair.  Voting  by 
substitute  was  the  appropriate  name  given  to  this  proceeding.  As  soon 
as  they  voted  they  disappeared,  and  returned  to  their  residences.  As 
no  one  but  those  under  whose  auspices  these  men  voted  knew  of  their 
Avhereabouts,  or  even  their  names,  they  were  comparatively  safe  from 
detection. 

Of  the  many  schemes  devised  for  defrauding  the  ballot-box  which 
have  come  under  the  cognizance  of  the  committee  this  is  one  of  the  most 
dangerous.  It  can  be  carried  to  almost  any  extent,  and  seems  to  have 
hardly  any  other  limit  but  the  capacity  and  disposition  of  those  who 
adopt  it.  Geoghegan  himself  testifies  to  having  procured  thirty  votes 
for  the  sitting  member  in  this  way,  and  testified  to  other  names  on  the 
register  and  poll-list  of  men  either  dead,  removed  from,  or  had  never 
lived  in  the  district  at  all,  but  on  whose  names  "substitutes"  had  voted. 
As  to  many  of  these  names  he  was  able  to  remember  who  personated 
and  voted  each,  though  he  was  very  careful  to  give  no  clue  to  the  pres- 
ent whereabouts  of  any,  if  he  knew.  In  addition  to  the  thirty  whom  he 
led  up  to  vote  for  the  sitting  member,  Geoghegan  also  pointed  out  thirty- 
five  others  who  were  simply  names  upon  the  list  personated  by  others, 
having  no  right  to  vote  at  all,  thus  making,  within  the  knowledge  of 
this  witness  alone,  a  fraudulent  vote  of  at  least  sixty-five.  In  relation 
to  several  others  there  was  less  distinctness  and  some  doubt  about  the 
testimony ;  but  from  the  whole  testimony,  there  appears  little  doubt,  if 
this  witness  is  to  be  believed,  that  sixty-five  fraudulent  votes  are  thus 
shown  to  have  been  cast  at  this  poll.  But  the  testimony  of  this  witness 
was  attacked  by  the  sitting  member  because,  by  his  own  showing,  he 
participated  in  the  frauds  he  exposes,  and  is  thus  a  particeps  criminis, 
and  not  entitled  to  the  full  credit  of  an  unimpeached  witness.  This  is  a 
sound  rule  of  law,  from  which  the  committee  have  no  inclination  to 
depart. 

The  contestant  also  offered  the  testimony  of  one  Eussell  Myers,  which 
will  be  found  in  Mis.  Doc.  No.  7,  at  page  365,  and  to  which  the  commit- 
tee invite  the  attention  of  the  House.  This  witness  was  a  deputy  United 
States  marshal,  and  had  been  an  ofQcer  serving  with  credit  in  the  war, 
and  had  occupied  for  many  years  positions  of  responsibility.  He  had 
taken  the  register  and  poll-list  of  this  district,  and  spent  six  weeks  in 
searching  for  the  voters  enrolled  in  the  manner  already  stated.    The 
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result  of  Ms  researches  is  contained  in  the  deposition  before  the  com- 
mittee, to  which  the  attention  of  the  House  has  already  been  called. 
After  -what  appeared  to  the  committee  to  be  a  very  faithful  and  diligent 
research,  commenced  "within  six  "weeks  of  the  election,  he  "was  unable 
to  find  any  person  to  answer  to  any  one  of  the  hundred  and  nine  of  the 
names  so  enrolled.  In  this  testimony  he  agrees  with  Geoghegan  as  to 
twenty-three  of  these  names,  and  to  this  extent  corroborates  him.  Evi- 
dence was  introduced  by  the  sitting  member  to  meet  this  testimony  of 
Myers;  and  in  some  instances  the  witness  produced  by  the  sitting  mem- 
ber for  that  purpose  was  able  to  find  a  voter  residing  in  the  district  and 
claimed  by  the  sitting  member  to  answer  to  the  same  name  on  the  vot- 
ing list  which  Myers  was.  unable  to  find.  Some  of  those  were  found  at 
a  different  place  from  that  indicated  as  their  residence  on  the  poll-list, 
but  most  of  them  he  claimed  to  have  identified  as  bearing  names  more 
or  less  similar  in  sound  or  orthography  with  those  enrolled.  Giving  the 
sitting  member  the  benefit  of  all  thus  claimed  to  be  identified,  however 
unsatisfactory  the  testimony  as  to  some  of  them  may  be,  and  also 
deducting  from  the  list  testified  to  by  Myers  the  same  names  included 
in  the  list  of  Geoghegan,  in  which  he  corroborates  that  witness,  and 
which  are  counted  iu  the  sixty-five  illegal  votes  testified  to  by  him,  there 
are  still  left  fifty-one  names  on  l:he  list  of  Myers  about  which  there  can  be 
no  question  that  neither  he  nor  any  witness  produced  by  the  sitting 
member  could  find  their  residence,  or  that  they  had  ever  lived  in  the 
district. 

Much  of  the  evidence  relied  on  by  the  sitting  member  to  correct  the 
list  presented  by  Myers  comes  from  the  testimony  of  Tracy,  a  witness 
he  himself  called,  and  the  associate  of  Geoghegan  in  the  management 
of  the  district,  as  already  stated,  and  a  participant  in  the  fraudulent 
voting  by  substitutes,  as  testified  by  Geoghegan,  if  Geoghegan  testified 
truly.  He  knew  whether  the  testimony  of  Geoghegan  was  true  or  false. 
His  testimony  is  found  in  Mis.  Doc.  ito.  7,  part  2,  p.  234.  He  testified 
that  he  had  resided  in  the  ward  twenty-five  years ;  knew  all  about  the 
district,  and  was  present  and  heard  the  testimony  of  Geoghegan,  yet 
he  is  not  even  asked  to  deny  it,  and  is  silent  upon  all  the  essential  mat- 
ters contained  in  Geoghegan's  testimony,  differing  with  him  as  to  the 
residence  and  qualification  of  a  single  voter,  or  two  at  most.  It  is  diffi- 
cult to  account  for  his  silence  if  the  testimony  of  Geoghegan,  in  respect 
to  substitute  voting,  is  false;  but  if  that  testimony  was  true,  the  silence 
is  exjjlained. 

The  committee  are,  therefore,  of  opinion  that  the  testimony  of  Geog- 
hegan stands  corroborated  by  both  Myers  and  Tracy;  and  that,  from 
the  testimonj'  of  the  three,  all  reasonable  doubt  is  removed,  and  their 
finding  is  that,  at  this  poll'  at  least  one  hundred  and  sixteen  illegal 
votes  were  polled.  This  number  is  left  after  striking  from  the  list 
every  name  about  which  there  can  be  any  reasonable  doubt.  A  care- 
ful reading  of  all  the  evidence  would  leave  much  room  for  difference  of 
opinion  as  to  many  more.  But  the  committee  base  their  conclusions 
solely  upon  those  about  which  they  cannot  themselves  entertain  any 
reasonable  doubt.  It  will  be  observed  that  the  whole  poll  for  member 
of  Congress  in  this  district  was  only  three  hundred  and  eighty-nine, 
and  of  this  number  the  committee  are  of  opinion  that  one  hundred  and 
sixteen,  at  least,  are  fraudulent.  There  are  no  means  of  determining 
for  whom  these  fraudulent  votes  were  cast,  beyond  the  thirty  which  is 
the  number  one  of  the  witnesses  testified  that  he  was  certain  he  sue 
ceeded  himself  in  getting  to  vote  for  the  sitting  member,  and  beyond 
the  further  fact  that  one  at  least  of  the  parties  most  actively  engaged 
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in  the  affair,  at  whose  shop  the  election  was  held,  and  who  had  the 
greatest  facility  for  carrying  it  out,  testified  that  he  was  laboring  in  the 
interest  of  the  sitting  member ;  still,  eighty-six  of  these  fraudulent 
voters  cannot  by  any  safe  evidence  be  charged  to  the  count  for  either 
of  the  three  candidates.  They  are,  however,  in  the  count,  as  well  as 
thirty  traced  to  the  sitting  member,  and  must  have  been  counted  for 
one  of  the  three.  What  is  the  duty  of  the  committee  and  the  House 
with  such  a  return?  It  must  stand  as  it  is,  or  be  set  aside  altogether, 
for  the  means  are  not  at  hund  by  which  the  return  can  be  purged  of  the 
fraud.  Thirty  might  be  taken  from  the  account  for  the  sitting  member, 
but  eight  six  as  fraudulent  would  still  be  left,  and  the  return  thus  cor- 
rected would  contain  in  it  one  vote  in  every  four  a  fraudulent  one. 

The  committee  see  no  alternative  but  to  accept  the  return  and  thus 
sanction  the  fraud,  or  set  it  aside  altogether.  They  cannot  doubt  that 
the  latter  course  comes  within  the  precedents  of  former  Congresses  and 
of  this  committee  and  of  the  present  House,  and  they  therefore  reject 
the  return  altogether. 

THIRTEENTH  DISTKICT   OF   THE  EIGHTEENTH  WAED. 

The  allegations  of  the  contestant  in  respect  to  this  district  are" as 
follows: 

That  iu  tlie  thirteenth  disti'ict  of  tlie  Eighteenth  ward  the  voting  was  of  such  :i 
grossly  fraudulent  character  as  to  involve  all  concerned  in  it,  either  in  particiijation  or 
passive  permission,  and  to  render  it  impossible  to  sift  and  purge  the  poll ;  that  one  of 
the  inspectors,  already  a  partisan  of  yours,  was  bribed  to  break  every  law  intended  to 
preserve  the  purity  of  the  ballot-box  to  accomplish  your  election ;  that  this  said  inspector 
exchanged  places  with  another  partisan  of  yours  who,  unsworn,  acted  as  inspector ; 
that  another  partisan  of  yours,  unsworn  and  unappointed,  acted  as  poll -clerk;  that 
one  of  the  inspectors  snatched  republican  ballots  from  the  hands  of  his  associates  and 
changed  them  to  democratic  amid  the  applause  of  disorderly  sympathizers  in  the  polling- 
room;  that  he  refused  to  receive  divers  votes  intended  for  me,  and  all  soldier  votes, 
menacinn-  with  oaths  and  imprecations  those  who  offered  them,  so  that  his  threats  and 
those  of  his  sympathizers  prevented,  after  a  certain  hour  of  the  day,  any  citizens  from 
offering  soldiers'  votes;  that  during  the  day  persistent  attempts  were  made  to  bribe  to 
infidelity  to  his  trust  one  of  the  republican  inspectors;  that  the  same  insiiector  was, 
on  the  e^'ening  at  the  close  of  the  election  day,  for  his  fidelity,  assaulted,  struck  down, 
and  grievously  injured ;  that  in  canvassing  the  votes  the  greatest  frauds  were  jjerpe- 
trated,  partisans  of  yours  unsworn  acted  as  canvassers,  double  votes  were  counted  as 
two  each  for  you,  incorrect  ballots  were  counted  as  correct,  and  when  neither  poll-list, 
tally,  nor  ballots  agreed,  two  or  more  of  yovir  partisans  rushed  within  the  inclosure, 
and  with  the  pen  and  pencil  labored  successfully  to  conceal  and  correct  the  same  after 
the  republican  canvassers  had,  under  their  threats,  withdrawn  ;  than  in  this  same  dis- 
trict sundry  persons  were  permitted  to  vote  once  for  you,  and  others  were  permitted 
to  vote  twice,  who  were  not  qualified  voters,  to  wit,  two  hundred  and  upward. 

This  was  a  river  district,  like  the  fifteenth  of  the  same  ward,  already  con- 
sidered, containing  but  six  blocks  of  h(mses,  and  casting  for  Brooks,  313; 
Barr,  138;  Dodge,  3C — in  all,  487.  The  largest  vote  the  year  previous 
was  347,  showing  an  increase  of  nearly  50  per  cent.  The  vote  for  pres- 
idential electors  was  still  larger,  being  512.  The  contestant  offered  in 
support  of  his  allegations,  in  respect  to  this  district,  the  testimony  of 
E.  H.  Jenny  and  of  John  E.  Hargin,  (at  pp.  162  and  186  of  document 
No.  7,)  both  of  them  inspectors  of  the  election,  and  one  of  them,  Hargin, 
a  canvasser  after  the  polls  Avere  closed.  A  ma-n  by  the  name  of  Con- 
nolly was  the  other  inspector  of  the  electon,  and  was  also  a  canvasser. 
Jenny  testified  that  Connolly,  one  of  his  associate  inspectors,  by  threat- 
ening him  and  .using  violent  language  toward  him,  compelled  him  to 
permit  ballots  to  be  taken  frequently  with  such  rapidity  that  the  safe- 
guards of  checking  the  poll-list  and  examination  of  voters  could  not  be 
availed  of;  threatening  even  to  eject  him  from  his  position  if  he  inter- 
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posed  any  delay.  The  witness  replied  that  he  might  do  as  he  pleased: 
that  it  was  a  good  place  to  die  in  defense  of  the  sacredness  of  the  bal- 
lot-box. The  crowd  about  the  polls  encouraged  and  applauded  Connolly; 
that  soldiers'  votes  were  in  some  instances  excluded  by  means  of  the 
interference  of  Connolly  and  the  acquiescence  of  the  other  inspectors; 
that  one  Jim  Irving  appeared  and  called  out  Mr.  Hargiu,  one  of  the 
inspectors. 

In  the  absence  of  Hargin,  an  attempt  was  made  to  put  the  bar-keeper 
of  the  liquor  shop  where  the  election  was  held  in  his  place  as  inspector, 
without  any  appointment,  and  that  was  only  prevented  by  the  witness 
threatening  to  send  for  General  Butler ;  that  Connolly  snatched  in  one 
instance  a  vote  for  presidential  electors  from  the  hand  of  the  witness 
and  substituted  another;  and  that  Connolly  constantly  indulged  in  the 
most  violent,  threatening,  and  obscene  language  toward  him,  in  an 
attempt  to  bend  him  to  his  purposes,  tlireatening  to  knock  him  down  and 
thrust  him  out  of  the  voting  jilace.  Hargin  testified  that  while  he  was 
acting  as  inspector  of  the  election  he  witnessed  the  disturbances,  and 
heard  the  violent  and  threatening  language  of  his  colleague,  Connolly, 
towards  Jenny,  as  testified  to  by  Jenny,  and  much  more  than  was  testified 
to  by  him — some  of  it  language  too  obscene  to  be  x'epeated ;  and  that 
at  the  time  Irving  called  him  out,  the  interview  as  related  by  him  was 
as  follows: 

I  can't  remember  the  exact  language ;  the  nature  of  it  was,  lie  had  asked  me  iu  to 
have  a  drink;  1  told  him  I  hadn't  time;  he  told  me  I  was  not  so  busy  that  I  couldn't 
go  in  and  take  a  drink  with  him.  He  said,  "0,  hell!  come  in;  I  will  want  to  see  you 
to-niorrow."  Says  I,  "Well,  you  can  see  me  any  time."  I  said  he  could  see  me  up 
there,  and  he  said  he  had  something  for  me.  He  came  up  there  on  the  morning  of  the 
election,  I  presume,  in  accordance  with  his  promise.  After  I  went  out  he  brought  me 
to  one  side,  and  he  said,  "  Here  put  that  in  your  pocket,"  handing  me  some  money.  I 
asked  him,  "  What  is  that  for?"  "  What  a  damned  fool  you  must  be!"  he  said,  "put 
that  iu  your  jiocket ;  take  all  you  get  and  say  nothing."  I  put  the  money  in  my  pocket ; 
there  were  several  gentlemen  present,  and  I  didn't  hide  it  a  bit ;  they  saw  it.  As  I 
was  about  going  in,  says  he,  "Now,  I  want  to  talk  to  you."  Says  he,  "  When  votes  is 
on  the  boxes,  don't  you  trouble  yourself  much  about  that  registry."  Says  he,  "  Let 
your  word  Vje  '  down.' "  After  I  came  inside  I  told  Jenny  what  had  occurred ;  he  shrug- 
ged his  shoulders  a  little  bit,  and  didn't  pay  any  attention  to  it,  apparently.  Mr. 
Irving  came  a  little  back,  and  says,  "  Don't  forget,  now."  He  sung  ont,  "  Down  with 
it,"  several  times  himself 

Question.  What  did  he  mean  by  saying  "Down?" — Answer.  That  is,  down  with  the 
vote. 

Q.  Were  you  checking  the  registers? — A.  I  was,  sir;  and  that  was  the  understand- 
ing I  had  of  the  expression. 

Q.  What  made  you  take  this  money  "I — A.  I  thought  I  might  as  well  take  it,  and  see 
how  far  Mr.  Irving  was  going  to  go. 

The  witness  further  testified  in  reference  to  the  snatching  of  ballots: 
Q.  Did  you  notice  any  changing  ballots  that  took  place  there  during  the  day  ' — A. 
There  was  one  time  Mr.  Jenny  told  me  to  keep  my  eye  on  a  ballot  he  had  just  passed 
to  Mr.  Connolly,  and  I  did  watch  it. 

Q.  Am  I  to  understand  you  as  saying  that  a  ballot  Vas  offered  to  Mr.  Jenny,  and 
that  he  handed  it  to  Mr.  Connolly,  and  then  called  your  attention  to  the  fact  ? — A.  The 
manner  of  receiving  that  ballot  was  this  :  At  the  time  of  this  occurence  Mr.  Connolly 
had  passed  his  book  over  to  Assistant  District  Attorney  Hutohings  for  the  purposeof 
finding  the  names  quicker  than  he  could  ;  he  couldn't  seemingly  attend  to  his  business 
of  putting  the  votes  in  and  finding  the  names  quick  enough,  and  Hutohings  took  the 
book  and  would  sing  out  that  they  were  all  right.  At  that  time,  when  I  found  that 
going  on,  I  thought  it  was  not  right.  I  always  showed  the  name  upon  my  registry  to 
Mr.  Jenny,  so  that  he  might  decide  whether  it  was  right ;  Mr.  Jenny  had  his  ballot, 
and  Connolly  says,  "  You  damned  old  fool,"  says  he,  "  let  me  have  that,  I  will  distrib- 
ute that,"  snatching  the  ticket  out  of  his  hand.  Mr.  Jenny  told  me  to  take  cognizance 
of  that,  and  I  kept  my  eye  on  him,  and  didn't  think  his  action  was  all  right ;  yet  I 
wouldn't  be  positive  that  he  did  change  the  ballots. 

And  as  to  the  threats  used  by  Connolly  toward  Jenny,  as  follows : 

He  buttoned  up  his  coat  and  said  he  was  bound  to  have  order  ;  Connolly  put  his  fin- 
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ger  to  his  nose,  like  that,  (illustrating)  and  said,  "Do  you  think,  you  old  fogy" — using 
similar  language  to  that  which  he  used  hefore — "  that  you  are  going  to  come  that  over 
me?  You  can't  do  it,"  he  says.  He  made  an  attempt  to  take  hold  of  Jenny,  and  Jenny 
huttoued  np  his  coat  and  said,  "  I  might  as  TveU  die  in  defense  of  the  ballot-box  as  any- 
where else ;  it  is  a  good  place  to  die,"  he  says. 

The  witness,  though  not  a  resident  of  the  district,  was  appointed  by 
the  other  canvassers  to  act  with  them,  and  did  without  further  appoint- 
ment or  qualification.  His  account  of  the  manner  of  his  ai)pointment  is 
as  follows : 

The  person  who  was  appoiuted  to  act  as  canvasser  did  not  appear,  and  in  half  an 
hour  after  the  closing  of  the  polls  the  crowd  was  impatient,  cheering  and  shouting  for 
McClellan  and  Brooks,  and  hooting  and  calling  me  a  blind  son  of  a  bitch,  and  all  such 
language  as  that ;  that  I  was  trying  to  get  away  myself,  and.Mr.  Jenny  was  determined 
to  stand  by  the  boxes  until  the  board  of  canvassers  took  charge  of  them.  Lynch  finally 
suggested  that  I  should  be  appointed  to  fill  the  vacancy. 

Q.  Who  composed  your  board  as  finally  constituted? — A.  John  Connolly,  John  Lyst, 
and  myself. 

He  then  testifies  that  in  the  canvass  he  found  two  votes,  one  wrapped 
inside  of  the  other,  in  some  cases,  and  thinks  they  were  for  the  sitting 
member;  and  in  attempting  to  tear  one  of  them  up,  he  was  interfered 
with  by  Connolly,  who  told  him,  "I  am  chairman  of  the  board  of  can- 
vassers ;  all  you  have  got  to  do  is  to  stand  by  and  look  on."  That  he 
did,  however,  tear  up  one,  but  Connolly  afterwards  put  the  parts 
together,  and  counted  the  ballot  with  the  rest ;  and  as  to  other  disor- 
derly proceedings  he  testified  as  follows : 

They  took  the  pile  of  tickets  I  had  two  or  three  times,  and  said  they  would  relieve 
me  of  all  labor — would  not  allow  me  to  handle  them  at  all,  and  Mr.  Connolly  counted 
them ;  Mr.  Connolly  told  me  to  go  out  and  get  some  oysters  for  them.  Once  I  told  him 
I  didn't  think  it  was  right,  although  I  was  in  the  minority;  he  finally  got  a  little  more 
friendly.  Once  in  a  while,  when  I  got  a  pile  of  tickets  I  wanted  to  look  over  prior  to 
handing  them  to  him ;  Lyst  would  put  out  his  hand  and  take  them  from  me,  doing  it 
in  a  half  pleasant  way,  but  a  little  ugly  at  the  same  time. 

Q.  In  the  presidential  tickets  were  there  any  irregularities? — A.  Yes;  this  written 
ticket  was  counted  the  same  as  one  of  the  others.  I  spoke  of  the  objection  made  during 
the  day  by  Mr.  Jenny :  he  said  that  the  canvassers  wouldn't  allow  that.  It  was  counted 
the  same  as  the  others. 

Q.  Did  the  canvassers  sign  the  tally-books? — A.  The  tally-books  were  signed  before 
the  counts  were  made  out. 

Q.  How  did  that  happen  ? — A.  About  4  o'clock  in  the  morning  all  the  votes  were 
counted,  and  there  was  some  little  feeling  that  they  were  not  altogether  right ;  when 
all  the  papers  were  collected  there  were  some— if  I  remember  right — I  am  quite  sure — 
I  will  treat  on  it — we  had  twenty-three  ballots  that  came  from  soldiers ;  we  had  those, 
as  we  had  to  send  those  to  the  supervisors — counting  up  those  ballots,  and  looking 
over  our  papers  after  we  had  signed  the  book — allowing  the  clerks  to  make  up  the  list, 
we  each  of  us  took  a  copy  of  the  votes  counted,  and  it  was  understood — Mr.  Connolly 
proposed — that  the  clerks  would  take  the  tallies  home  and  make  out  the  books  from 
that.  After  we  had  had  some  words  upon  it,  there  came  in  Jlr.  Beard,  Mr.  Cowen,  Mr. 
Owens,  and  I  believe  a  man  named  Kelly,  and  asked  us  how  we  got  along.  This  was 
after  we  had  decided  that  our  busines  was  done.  We  had  signed  the  books  in  blank 
and  left  them  to  the  poll-clerks  to  fill  out ;  and  they  came  in  to  ask  how  it  was.  They 
wanted  to  know  if  our  tallies  and  other  counts  balanced.  They  did  not  balance,  for 
the  reason  that  the  poll-list  and  the  soldiers'  votes,  and  the  returns  for  the  different 
candidates,  all  didn't  make  the  proper  total,  and  Mr.  Beard,  he  took  a  pencil  and  some 
paper  and  commenced  to  show  them  how  to  finish  up  the  books  by  the  poll-list ;  and 
the  books  were  passed  freely  around  the  room,  so-that  a  number  of  persons  could  exam- 
ine them.  I  was  all  alone — not  a  single  person  there  with  me.  The  police  did  not 
interfere  so  long  as  no  person  had  been  struck.  They  said  they  could  not,  so  long  as 
there  was  no  breach  of  the  peac^.  I  asked  the  chairman  to  excuse  me — I  would  not  be 
a  party  to  anything  of  the  kind — and  I  requested  officer  Feagan  to  accompany  me  home 
from  the  station-house.  The  captain  ordered  him  to  see  me  home.  I  was  told  the 
next  morning  that  it  was  half-past  six  in  the  morning  when  they  got  through,  and  that 
they  regulated  all  the  books ;  and  on  looking  over  the  poU-liat  afterwards,  I  see  they 
did  regulate. 

Q.  Do  you  swear  that  at  the  time  you  left  on  account  of  the  interference  of  these 
strangers,  your  tally  did  not  correspond  with  the  poll-list? — A.  No,  sir;  none  of  the 
poll-lists  corresponded — not  one  of  the  tallies  held  by  the  two  clerks.     They  didn't  foot 
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up  the  same.    The  poll-list  and  other  papers  didu't  foot  up  the  same,  for  the  reason 
that  there  ivere  twenty-three  soldiers'  votes ;  the  poll-list  only  shows  six  at  present. 

In  reply  to  this  testimony  the  sitting  member  produced  the  deposi- 
tions of  Connolly  and  of  the  other  canvasser,  Lyst.  Their  testimony 
will  be  found  in  Mis.  Doc.  No.  7,  Part  2,  at  pages  107  and  151,  and  the 
attention  of  the  House  is  called  particularly  to  this  testimony.  They 
contradict  the  two  witnesses  offered  by  the  contestant  as  to  all  the 
essential  matters  relied  on  in  their  testimony,  and  both  are  particular  in 
their  contradiction  of  Hargin  as  to  what  transpired  during  the  canvass. 

The  conclusion  from  this  testimony  will  depend,  in  the  mind  of  each 
member,  upon  the  credibility  given  to  the  testimony  of  the  witnesses  on 
the  one  side  and  the  other. 

The  committee  are  not  satisfied  by  proof,  beyond  any  reasonable  and 
fair  doubt,  that  any  actual  fraud  was  committed  upon  the  ballot-box 
during  the  day  of  election,  and  that  the  conduct  of  the  officers  of  elec- 
tion and  men  about  the  polls,  testified  to,  should  subject  them  to  indict- 
ment for  misdemeanor,  rather  than  the  box  itself  to  rejection.  The 
fraud  upon  the  canvass  during  the  night  after  election,  as  testified  to  by 
Hargin,  if  fully  substantiated  by  reliable  testimony,  would  require  that 
the  return  made  by  such  officers  and  in  such  manner  should  be  set 
aside;  but  the  testimony  of  Hargin,  upon  which  this  charge  mainly 
rests,  is  so  shaken  by  his  own  appearance  as  a  witness,  and  the  direct 
contradiction  of  Connolly  and  Lyst,  that  it  would  be  altogether  unsafe 
to  base  any  judgment  upon  it.  The  committee,  therefore,  find  that  the 
allegations  against  this  district  by  the  contestant  have  not  been  sus- 
tained. 

THIED   DISTEICT  OF   THE  TWENTY-FIRST  AVAED. 

Against  this  district  the  contestant  alleges  : 

That  in  the  third  district  of  the  Tweuty-flrst  -ward  one  hundred  and  eighty-eight 
votes  -were  oast  for  me,  one  hundred  and  thirty-seven  for  you,  and  two-hundred  and 
six  for  Thomas  J.  Barr ;  but  that,  through  the  fraud  or  negligence  of  the  canvassers, 
the  votes  correctly  counted  were  incorrectly  credited  and  entered  upon  one  of  the 
returns ;  that  the  other  correct  return  was  lost  from  the  office  of  the  county  clerk ;  that 
under  threats  and  intimidations  on  the  part  of  your  agents,  and  a  writ  of  mandamus 
issued  ou  motion  of  your  attorney,  after  the  hoard  of  county  canvassers  had  been 
already  a  week  session,  the  hoard  of  canvassers  for  the  district  was  forced  to  sign,  and 
file  a  return  with  the  county  clerk,  the  duplicate  copy  of  that  in  the  hands  of  the 
supervisors  of  the  county. 

The  committee  were  of  opinion  that  this  allegation  permitted  only  of 
proof  that  there  was  error  in  the  return,  and  that  under  it  the  contest- 
ant could  only  show  that  he  received  more,  or  the  sitting  member  received 
less,  votes  than  had  been  returned  for  either.  The  whole  vote  in  the 
district  was  as  follows  :  Barr,  206 ;  Brooks,  188 ;  Dodge,  137.  The  vote 
for  presidential  electors  upon  the  same  ticket  with  Mr.  Dodge  was  164 ; 
and  the  contestant  called  the  attention  of  the  committee  to  the  fact  that, 
while  he  ran  ahead  of  his  ticket  in  every  other  district  in  the  ward, 
fourteen  in  number,  he  was  returned  as  receiving  behind  his  ticket  in 
this  district  27  votes  ;  and  that  while  he  had  large  interests  and  influ- 
ential friends  among  his  political  opponents,  which  led  him  to  expect 
an  opposite  result.  Several  witnesses  testified  that  he  drew  to  his  sup- 
port in  this  district  large  accessions  from  his  political  opponents. 

The  polls  were  held  at  the  liquor  shop  of  one  Fitzsimmons,  whose 
character  was  represented  by  many  of  the  witnesses  to  be  that  of  a  vio- 
lent and  unscrupulous  partisan,  a  fighter,  engaged  in  the  notorious  July 
riots,  violently  interfering  with  the  polls  during  the  day,  and  the  can- 
vass at  night,  selling  and  distributing  liquor  in  his  shop,  where  the  elec- 


92  DIGEST    OF   ELECTION   CASES. 

tion  and  canvass  were  held,  in  violation  of  law,  and  boasting  the  next 
day  of  substituting  votes  from  his  pocket  for  votes  in  the  ballot-box.  In 
consequence  of  the  free  use  of  liquor  one  of  the  inspectors,  who  was  also 
a  canvasser,  became  drugged,  and  fell  asleep  before  the  canvass  was 
completed.  The  tallies  kept  by  the  canvassers  were  lost.  Under  these 
circumstances  the  contestant  canvassed  the  district,  and  produced  a 
large  number  of  witnesses  who  testified  that  they  voted  for  him.  He 
claimed  before  the  committee  that  he  had  so  proved  one  hundred  and 
fifty-nine  votes,  while  only  one  hundred  and  thirty-seven  had  been 
returned  for  him.  It  was  further  contended  that  the  committee  could 
properly  infer  that  a  larger  number  than  this  even  had  voted  for  con- 
testant, from  the  obvious  impossibility  of  finding,  in  a  district  situated 
in  the  heart  of  a  city  like  Kew  York,  four  months  after  an  election,  every 
voter  who  had  cast  his  vote  for  a  given  candidate.  But  however  proba- 
ble such  an  inference,  it  could  not  be  safely  made  the  basis  of  a  judg- 
ment which  should  rest  upon  evidence,  not  probability.  From  a  careful 
examination  of  the  testimony  offered  to  prove  for  whom  voters  cast 
their  votes,  it  appears  that  several  of  the  one  hundred  and  fifty-nine 
claimed  by  the  contestant  to  be  proved  to  have  cast  their  votes  for  him, 
thirteen  at  least  are  so  proved  only  by  proving  the  statements  of  the 
voter  made  to  third  persons,  not  at  the  time  he  cast  his  vote,  but  about 
the  time  the  deposition  was  taken,  which  was  four  months  after  the 
election.  The  committee  are  of  opinion  that  no  precedent  can  be  found 
for  receiving  such  testimony,  and  they  decline  to  recommend  one.  This 
reduces  the  discrepancy  between  the  return  and  the  number  proved  to 
nine  votes,  admitting  that  there  can  be  no  doubt  as  to  the  proof  in  rela- 
tion to  the  vote  of  each  one  of  the  remaining  one  hundred  and  forty- six. 
The  committee  do  not  deem  it  safe  under  all  the  circumstances  of  this 
case,  including  the  uncertain  character  of  some  of  the  testimony  offered, 
and  the  liability  to  mistake  after  so  long  a  time  had  transpired  since  the 
election  before  taking  the  testimony,  to  disturb  the  return  by  adding 
these  nine  votes. 

As  has  already  been  stated,  the  testimony  was  confined  to  the  four 
precincts  which  have  been  considered  in  the  order  treated  in  this  report. 
The  committee  therefore  submit  the  result. of  the  whole  case  as  follows  : 

The  ofBlcial  return  for  Mr.  Brooks  was 8, 583 

Deduct  illegal  return  from  15th  district,  18th  ward 221 

Deduct  illegal  return  from  7th  district,  21st  ward 160 

381 

Whole  number  of  legal  votes  cast  for  Mr.  Brooks 8, 202 

The  oflcial  return  for  Mr.  Dodge  was 8, 435 

Deduct  illegal  return  from  15th  district,  18th  ward. . .     57 

Deduct  illegal  return  from  7th  district,  21st  ward 71 

•    128 

8,  307 


Majority  for  Mr.  Dodge 105 


If,  however,  it  shall  be  deemed  by  the  House  a  safer  precedent,  and 
more  in  accordance  with  justice,  to  reject  from  the  return  from  the 
seventh  district  in  the  Twenty-first  ward  only  the  thirty  illegal  votes 
proved  to  have  been  ca^t  for  the  sitting  member,  leaving  the  return 
otherwise  as  it  was  made,  notwithstanding  the  presence  in  it  of  eighty- 
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six  votes  believed  to  be  fraudulent,  though  for  whom  cast  it  is  not 
known,  the  result  would  still  show  a  majority  for  Mr.  Dodge,  as  follows: 

The  official  return  for  Mr.  Brooks 8,  583 

Deduct  illegal  return  from  15th  district,  18th  ward 221 

Deduct  illegal  votes  cast  for  him  in  7th  district,  21st  ward . .        30 

251 


8,332 

Official  return  for  Mr.  Dodge. 8, 435 

Deduct  illegal  return  from  15th  district,  18th  ward 57 

8,  378 

Majority  for  Dodge 46 


Even  if  the  return  from  the  seventh  district.  Twenty-first  ward  be 
retained  altogether,  notwithstanding  the  accumulated  evidence  of  the 
fraudulent  votes  it  contains,  still  the  conclusion  would  not  be  changed, 
but  the  result  would  be  as  follows : 

Official  return  for  Mr.  Brooks 8, 583 

Deduct  illegal  return  from  15th  district,  18th  ward 221 

8,  362 

Official  return  for  Mr.  Dodge 8, 435 

Deduct  illegal  return  from  15th  district,  18th  ward 57 

8,378 

Majority  for  Dodge 16 


The  committee  entertain  no  doubt,  therefore,  that  the  majority  of  all 
the  legal  votes  cast  in  the  district  were  cast  for  Mr.  Dodge,  and  in  this 
finding  they  have  deducted  from  his  poll  every  vote  about  which,  in  their 
judgment,  their  was  reasonable  ground  for  doubt,  giving  the  sitting 
member,  who  holds  the  certificate,  the  benefit  of  all  the  doubts  that  rested 
upon  their  minds  after  the  most  patient  and  careful  examination  and 
deliberation.  In  accordance  with  this  judgment,  they  recommend  the 
adoption  of  the  following  resolutions: 

Resolved,  That  the  Hon.  James  Brooks  is  not  entitled  to  a  seat  in  this 
House  as  a  representative  in  the  thirty-ninth  Congress  from  the  eighth 
district  in  I^Tew  York. 

Resolved,  That  William  E.  Dodge  is  entitled  to  a  seat  in  this  House 
as  a  representative  in  the  thirty-ninth  Congress  from  the  eighth  district 
in  New  York. 


MINORITY  REPORT. 

Mr.  Marshall,  from  the  Committee  of  Elections,  presented  the  following 

views  of  the  minority : 

The  undersigned  are  unable  to  concur  in  the  conclusion  arrived  at  by 
the  majority  of  the  committee.  We  feel  confident,  from  an  examination 
of  the  evidence,  that  Mr.  Brooks  was  duly  elected  as  a  representative  in 
the  present  Congress,  and  is  entitled  to  retain  the  seat  he  now  holds. 
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It  will  not  be  denied  that  the  sitting  member,  having  obtained  the 
l)roper  return  and  certificate  of  election,  is  prima  facie  entitled  to  retain 
the  seat,  and  that  the  burden  of  proof  is  thrown  upon  the  contestant  to 
show,  by  clear  preponderance  of  testimony,  that  he  received  a  majority 
of  the  legal  votes  cast,  and  is  for  that  cause  entitled  to  be  received  and 
recognized  as  the  duly  elected  member  of  his  district.  On  no  other 
ground,  on  any  recognized  principles  of  law  or  equity,  would  this  House 
be  justified  in  expelling  a  member  duly  returned  as  elected  and  giving 
his  seat  to  the  party  contesting. 

With  all  due  respect  to  the  majority  of  the  committee,  we  respectfully 
ask  that  the  members  of  this  House  wiU  examine  the  evidence  for  them- 
selves; and  we  feel  great  confidence  in  making  the  assertion  that  this 
evidence  not  only  fails  to  show  that  Mr.  Dodge,  the  contestant,  is  entitled 
to  the  seat,  but  that  it  shows  most  conclusively  that  he  has  no  honest 
or  just  claim  thereto.  On  the  contrary,  we  assert  that  if  Mr.  Dodge  had 
been  duly  returned  as  elected,  it  would  be  the  duty  of  the  House,  upon 
the  evidence  laid  before  it  in  vindication  of  the  purity  of  elections  and 
of  its  own  character  and  honor,  to  turn  him  out  without  hesitation,  and 
send  him  back  to  his  home  branded  with  the  most  emphatic  condemna- 
tion of  the  House.  To  give  a  man  a  seat  here  by  a  vote  of  this  body  who, 
by  the  most  lavish  and  shameless  use  of  money,  has  endeavored  to  defeat 
a  fair  and  honest  expression  of  the  electors  of  his  district,  and  to  corrupt 
the  very  fountains  of  the  elective  system,  would  fix  a  stain  upon  the 
House  icself  which  neither  time  nor  repentance  could  easily  eradicate. 

It  is  proper  here  to  remark  that  the  evidence  in  the  case  is  very  volu- 
minous, and  with  the  briefs  filed  make  up  about  one  thousand  pages  of 
printed  matter.  The  evidence  is  contained  in  two  volumes,  (Miscel- 
laneous Doc.  ^0.  7,  parts  1  aud  2 ;)  the  first  containing  the  evidence  on  the 
part  of  Mr  Dodge,  and  the  second  the  evidence  taken  by  Mr.  Brooks. 
The  first  is  referred  to  in  this  report  as  D  and  the  second  as  B. 

The  irregularities  charged,  if  they  existed,  are  not  shown  to  have  been 
produced  by  the  procurement  or  connivance  of  Mr  Brooks,  or  to  have 
inured  in  any  way  to  his  benefit.  In  all  the  districts  assailed  by  the 
contestant,  a  clear  majority  of  the  officers  of  the  election  (including 
registers  and  inspectors)  were  his  own  party  friends,  while  none  of  them 
are  shown  to  have  been  the  personal  or  partisan  friends  of  Mr.  Brooks. 
In  all  the  vast  array  of  evidence  there  is  no  proof  whatever  that  illegal 
votes  were  given  or  returned  for  the  sitting  member.  Vast  sums  of 
money  were  used  in  the  most  shameless  and  scandalous  manner  to  con- 
trol the  election  by  direct  and  indirect  bribery;  but  this  was  done  by  the 
contestant  or  his  friends,  and  not  by  Mr.  Brooks.  There  is  no  attempt, 
by  proof,  to  show  any  wrong  or  fraud  on  the  part  of  the  sitting  member. 
There  is  no  pretence  that  Mr.  Dodge  could  under  any  possible  circum- 
stances obtain  a  majority  of  the  votes  of  the  district  he  claims  to  represent. 
It  is,  indeed,  admitted  that  he  would,  upon  a  fair  vote,  fall  short  of  a 
majority  by  several  thousand  votes.  If,  under  all  these  circumstances, 
this  House  gives  him  the  seat  he  claims,  it  will  only  prove,  as  we  think, 
that  we  are  living  in  the  most  extraordinary  times,  where  the  ordinary 
results  cannot  be  relied  upon  from  any  stated  premises.  We  repeat  that, 
if  there  were  irregularities,  they  were  not  produced  by  the  connivance  or 
procurement  of  Mr.  Brooks.  If  there  were  frauds  and  bribery,  they  are 
chargeable  exclusively  to  Mr.  Dodge  and  his  agents;  and  the  principle 
is  too  well  settled  that  a  man  can  in  no  case  take  advantage  of  his  own 
wrong,  and  that  in  all  cases  a  party  asking  relief  must  be  able  to  come 
into  court  with  clean  hands. 
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SEVENTH   DISTRICT,   TWENTY-FIRST  WARD. 

The  allegation  here  is,  (D  3,  specification  10:) 

That  sundry  persons  voted  for  Mr.  Brooks  -who  were  not  legal  voters  or  residents  in 
the  district,  viz.,  one  hundred  and  upward. 

The  act  of  Congress  (1st  section,  statute  of  1851)  regulating  notice  as 
to  the  contest  of  election,  reads,  in  conclusion,  thus: 

And  in  siwli  notice  shall  specify  particularJi/  the  grounds  upon  vrhich  he,  the  contestant, 
relies  in  the  contest. 

The  sitting  member  at  the  start  protested  against  the  illegality  of 
such  a  notice,  (B  2,)  and  argued  throughout  that  its  generality  was  not 
only  in  violation  of  the  statute,  but  of  such  a  nature  that  it  could  not 
■  be  traversed,  save  by  a  denial  as  '■'■  sundry^^  broad  as  the  sundries  alleged; 
thus  substituting  in  lieu  of  a  x>lea  "a  stump  speech  on  both  sides." 
The  object  of  the  act  of  Congress  forbidding  such  sundry  generalities, 
and  prescribing  therefor  a  particularity,  -was  to  prevent  a  surprise  upon 
the  sitting  member,  (Leib's  case,  C.  T.  E.,  p.  165,)  and  not  to  give  uneasi- 
ness to  a  sitting  member  upon  slight  grounds,  (VarnUm's  case,  C.  T.  E., 
p.  272.)  Courts  acting  upon  contested  elections  require  the  parties  com- 
plaining to  specify,  because  otherwise  they  would  be  converted  into  a 
mere  election  board,  (Littell  vs.  Eobbins,  C.  T.  E.,  Bartlett,  138.)  It  is 
obvious  that  in  a  contested  case  like  this,  where  the  contestant  is  a  man  of 
immense  wealth,  who  it  is  proven  has  lavished  large  sums  illegally  upon 
the  election,  a  sitting  member,  unless  equally  wealthy,  has  no  chance  of 
meeting  him  in  a  contest,  if,  after  the  election,  the  election  can  be  gone 
over  again  under  some  of  the  forms  and  protection  of  the  State  law, 
under  the  pretence  of  such  a  "sundry"  notice  as  to  sundry  jDersons, 
"  one  hundred  and  upward."  The  Committee  of  Elections,  and  through 
their  chairman,  Mr.  Dawes,  (Kline  vs.  Verre,  Bartlett,  p.  383,)  is  emphati. 
eally  committed  not  only  against  these  generalities,  but  against  this  par. 
ticular  word  '■'■  ■mndries,''''  in  the  notice.    The  chairman  there  remarked. 

The  common  law  pleading,  "  you  did,  and  I  did'nt,"  would  have  every  element  of 
"particularity"  in  it  which  is  contained  in  such  a  specification.  The  ouly  precedent 
under  existing  laws  approaching  this  in  vagueness  and  generality,  which,  has  come 
under  the  notice  of  the  committee,  is  that  of  Vallandigham  vs.  Campbell.  But  there 
is  this  to  distinguish  that  from  the  present  one.  In  that  case  the  sitting  member  took 
no  exception  to  the  notice  of  contest  for  want  of  particularity  when  served  upon  him, 
as  in  his  reply  thereto;  but,  on  the  other  hand,  filed  his  own  answer  in  the  same  gen- 
eral terms.  *  *  *  *  Whatever  might  have  been  the  opinion  of  that  Congress  as 
to  the  sufficiency  of  these  sjiecificatious,  it  might  well  have  been  held  in  that  case, 
indeed  it  could  not  have  been  held  otherwise,  that  any  such  defect  in  specification  or 
answer  had  been  waived  by  the  parties.  But  in  the  present  case  (Brooks?)  there  could 
be  no  waiver.  The  exception  to  the  sufficiency  of  the  notice  was  taken  at  the  earliest 
practicable  moment  (by  Brooks,)  (and)  it  was  also  renewed  at  the  taking  of  the  testi- 
mony, and  at  erery  stage  of  the  hearing. 

The  whole  reasoning  of  the  chairman  of  the  committee,  and  all  his 
legal  citations,  (p.  384,)  go  to  show  that  such  a  "sundry"  allegation  as 
this  is  in  utter  violation  of  the  statute,  while  they  earnestly  put  the 
contestant  upon  guard  in  a  solemn  warning. 

"The  committee,"  says  the  chairman,  "have  not  felt  at  liberty  to  pass  over  this  entire 
disregard  of  well-settled  rules  and  statute  enactments  without  notice,  lest  proceedings 
like  these  should  grow  into  pkecedents,  and  parties  to  contest  should  hereafter  meet 
committees,  not  for  tlte  purpose  of  trying  prepared  and  definite  issues,  but  for  the  purpose 
of  making  vague  and  uncertain  complaints,  and  indulging  in  endless  and  unsatisfactory 
discussions." 

The  majority  of  the  committee  now  propose  to  disfranchise,  under 
the  "sundry "'notice,  the  whole  district  where  the  offlcial  result  was 
thus  declared: 
Brooks 160 
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Barr 158 

Dodge 71 

though  the  contestant,  in  his  preliminary  brief  of  things  proven, 
expressed  an  apparent  satisfaction  if  but  thirty  votes  were  thrown  out ! 

"  I  claim  to  have  proven,"  said  that  brief,  "that  the  registry,  poll,  and  canvass  of  the 
seventh  district  of  the  twenty-first  ward  were  so  tainted  with  illegality  and  fraud 
that  the  will  of  the  legal  voters  thereof  cannot  be  ascertained,  and  the  olBcial  returns 
must  he  rejected ;  or,  if  not  r^ected,  that  nour  official  poll  of  that  district  must  he  diminished 
by  thirty  illegal  votes,  so  proven  by  me. 

The  majority  of  the  committee  have  not  listened  to  the  suggestion  of 
only  30,  but  would  disfranchise  389  voters  in  all. 

It  is  admitted,  in  this  district,  that  the  registration  and  reception  of 
the  votes  were  by  political  friends  of  the  contestant.  The  board  of 
registration  and  of  inspection  stood  thus : 

Registers. — Two  republicans,  one  democrat. 

Inspectors. — Two  republicans,  one  democrat. 

The  registry  clerk  was  a  reijublican.  All  these  officers  were  sworu 
officers,  and  there  is  no  allegation  or  proof  to  the  contrary.  The  two 
republican  registers,  Taylor  and  Pendrall,  were  not  called  by  the  con- 
testant, as  witnesses,  to  impeach  the  registry,  while  the  democrat  regis- 
ter swears  '^  there  ysas  tw  irregular  or  improper  conduct — the  register 
united  in  the  certificate  tee  all  signed."  Nor  were  the  two  republican 
inspectors  of  the  election  brought  up  as  witnesses  by  the  contestant, 
though  it  was  fully  in  his  power,  while  the  sitting  member  brought  up 
the  democrat  insi)ector  (Farrell)  to  swear  "  every  thing  was  done  accord- 
ing to  law."  The  republican  poll  clerk  (Beekman)  swears  "he  was 
there  all  dlay,  and  that  the  election  was  conducted  in  order,  and  that  he 
did  not  see  anything  out  of  the  way."  (B  303.) 

Now,  here  is  an  election  where  389  voters — (500  or  600  on  the  reg- 
istry)—(B  228) — are  thrown  out,  though  verified,  and  sworn  to,  by  four 
republican  officers  and  two  democrats — the  republicans  having  the 
control  and  government  of  the  votes  in  this  ratio  of  two  to  one!  It  is 
needless  to  say  that  the  sworn  officers  of  an  election,  regularly  and 
legally  appointed,  cannot  be  thus  perjured  but  by  the  most  overwhelming 
testimony.  The  whole  burden  of  proof  is  on  the  contestant  that  all  his 
political  friends  and  enemies  were  perjurers.  There  was  no  allegation 
in  the  notice  that  they  were  perjured,  or  to  he  proven  to  be  perjured^ 
but,  on  the  contrary,  constant  use  was  made  of  one  of  these  officers 
(Warren  S.  Taylor)  as  a  drummer,  or  runner,  in  this  contest,  active  and 
energetic  for  the  contestant,  Mr.  Dodge.     (D  117,  128.) 

The  only  attempt  made  to  fasten  this  "peijury"  upon  the  officers  of 
the  election  comes  from  two  persons:  the  first,  an  outlaw  by  the  name 
of  Stephen  Geoghegau ;  and  the  next,  a  man  named  Eussel  Myers,  alias 
"  Butch"  Myers,  a  so-called  "  government  detective"  or  spy,  who,  in  order 
to  show  voters  did  not  live  in  the  district,  inquired,  when  the  draft  for 
the  war  was  pending,  mainly  among  the  women— the  wives,  sisters,  or 
daughters  of  the  husbands,  brothers,  or  fathers  to  be  drafted!  Well 
known  among  those  whom  he  was  espying,  both  in  his  antecedents  and 
presents,  of  course  he  could  get  no  information  if  in  honest  pursuit 
of  it;  while  the  proof  is,  that  he  purposely  ignored  the  existence  of 
some  of  the  most  prominent  men  in  the  district,  such  as  Colonel  Austin, 
(B.,  238,)  and  of  soldiers  who  gallantly  fought  in  our  army;  one  of  them 
(Kelly,  B.,  293)  pronouncing  him  a  "perjurer."  Names  entered  upon 
the  poll  list  such  as  McLarney,  he  insisted  upon  finding,  though  McAlar- 
ney  was  the  real  nante.  The  sitting  member  has  furnished  a  most 
laborious  and  careful  analysis  of  every  name  which  Myers  alleges  to 
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be  "unkuown"  or  "imfound"  save  five,  in  a  list  of  one  linndred  and 
nine;  thus: 

On  Myers's  list 109 

Accounted  for,  as  proven  by  the  sitting  member 104 


Leaving  only 


which  is  wonderful,  considering  that  the  search  was  made  months  and 
months  after  the  election. 

The  other  witness  to  disfranchise  this  district  is  Stephen  Geoghegan, 
an  outlaw  by  his  evidence,  (D.,  449,)  utterly  unworthy  of  the  least 
attention,  save  what  the  report  of  the  majority  may  attach  to  it.  Geog- 
hegan is  pronounced  by  the  contestant,  Mr.  Dodge  (B.,  147)  to  have  a 
character  "  desperate,"  "  unscrupalous,"  and  "  sunk,"  and  is  shown  to 
be  (B.,  283)  a  "  bruiser,"  a  "  rough^"  "  that  no  respectable  man  would 
have  anything  to  do  with."  Mr.  Phelps,  the  counsel  for  Mr.  Dodge, 
before  Judge  Brady,  (the  sitting  judge  before  whom  this  evidence  was 
taken,)  swears  (D  493 :) 

If  Geoghegan  liad  not  acted  in  oar  interests,  I  should  think  it  were  right  that  he  should 
Tie  indicted  and  punished. 

John  M.  Tracy,  in  detail,  (B.,  235,)  disjjoses  of  all  Geoghegan's  testi- 
mony. The  sitting  member  in  his  brief  (pp.  17,  18,  19,  20,  21,  22,  23) 
has  set  name  against  name  and  confuted  every  word  Geoghegan  or 
Myers  uttered  as  to  the  votes  for  "  dead  men,"  "substitutes,"  or  "fraud- 
ulent names."  Tracy  was  deprived  of  the  power  of  adding  to  his  testi- 
mony at  midnight,  when  by  law  the  time  fox  taking  testimony  closed, 
though  Brooks  begged  for  this  additional  time,  which  Dodge  refused. 
(B.,  318.) 

This  seventh  district.  Twenty-first  ward,  is  on  the  East  Eiver,  and  is 
a  district  mainly  made  up  of  blasters,  or  boatmen,  or  workmen,  and  in 
(jrder  to  verify  the  truth  and  accuracy  of  the  vote,  the  sitting  member 
thus  contrasted  it  with  the  three  JFifth  avenue  districts,  the  richer  dis- 
tricts on  the  other  side  of  the  ward. 

CONTEAST   OF   VOTES   IN   THE  DEMOCHATIC   AND   THE   HEPUBLICAN  DISTRICTS. 


7th  (this  deni.,  called  Dutch  Hill)  district. 
1864.  1865. 

Brooks 160  Slocum,  (dem.) . ...  921 

Barr 158  Barlow,  (rep.) 68 

Dodge 71  

Total 289 

Total...  389  = 

289 

Falling  off. .   100  from  1864  to  1865. 


12ift  (Fifth  avenue,  rep.)  district. 

1864.  1865. 

Brooks 155  Slocum,  (dem.)....   122 

Barr 28    Barlow,  (rep.) 168 

Dodge 310  

Total 290 

Total...  493  = 
290 

Falling  off. .  203  from  1864  to  1865. 


TWO  MORE   FIFTH  AVENUE  DISTRICTS. 


Vith  district,  (Fifth  avenue,)  21s<  tcard. 
1864.  ■   1865. 

Brooks 134  Slocum,  (dem.) 141 

Barr 27  Barlow,  (rep.)  ....  289 

Dodge 394  

Total 430 

Total...  555  = 

430 

Falling  off..   125  from  1864  to  1865. 
H.  Mis.  Doc.  152 7 


nth  (Fifth  avenue)  district. 
1864.  1865. 

Brooks 135    Slocum,  (dem.) 142 

Barr 26    Barlow,  (rep.) 216 

Dodge 330  

Total 358 

Total...  491  = 

358 

Falling  off..  133  from  1864  to  1865. 
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ANOTHER   CONTRAST. 


Vote  of  1864. 

Seventh  (dem.')  district 389 

Twelfth  (rep.)  district 493 


New  revised  registri/ — 1865. 

Seventh  (dem.)  district 367 

Twelfth  (rep.)  district 337 


Thus  demonstrating  that,  so  far  as  we  can  judge  by  analysis  and 
comparison  of  the  poll  of  1865  for  State  officers  with  the  poll  of  1864  for 
Congress,  the  seventh  (Batch  Hill)  district  was  an  honester  and  juster 
poll  than  the  three  Fifth  avenue  wealthy  districts. 

The  minority  of  the  committee,  under  this  statement  of  facts,  cannot 
well  imagine  a  greater  injustice  than  the  disfranchisement  of  these  389 
voters;  while  richer  districts,  in  a  worse  apparent  position,  are  allowed 
their  full  vote,  especially  the  thirteenth,  which  the  sitting  member  con- 
tests upon  the  speciiied  ground  of  abandonment  by  the  canvassers  of 
the  ballot-boxes  pending  the  canvass.  To  do  this  is  substantially  to 
say  labor  and  poverty  must  not  vote,  and  capital  anU  property  alone  shall 
elect  menibers  of  Congress. 

But  is  it  possible  that  lawyers,  in  the  House  or  on  the  committee,  can 
accept  as  legal  testimony  such  indirect  witnesses  as  Geoghegan  and 
Myers  as  to  the  fact  whether  or  not  some  voter  lived  on  this  side  of  the 
street  or  that,  this  number  or  that,  when  the  voter  himself  could  have 
been  called  as  a  witness,  or  some  party  professing  to  know,  or  that  some 
Stev.  Geoghegan  (D.,  409,)  should  swear  awaji,  through  Myers,  the 
existence  of  this  man  or  that  without  any  effort  save  through  this  Myers 
to  find  the  missing  man? 

All  of  Myers's  testimony,  or  nearly  all,  is  of  this  character.  Even 
Geoghegan  disproves  Myers,  (Frank  Bradley,  D.,  242,)  while  Tracy 
throughout  cuts  up  his  testimony,  root  and  branch.  Pronounced  "a 
perjurer"  by  Kelly  and  another,  (B.,  293,  294,)  is  not  thelegal  maxim 
applicable  to  Myers  throughout— i^aZsMS  in  uno,  falsus  in  omnibus? 
When  Myers  got  his  information  from  women  and  children,  (D.,  402,) 
"women  entirely,"  no  effort  was  made  to  bring  up  the  women!  I^Tot  ont 
was  notified  and  summoned  to  appear!  Is  it  possible  that  an  old  mem- 
ber of  Congress,  in  a  district  which  is  anti-republican  by  thousands, 
can  thus  be  sworn  off  from  the  floor  of  the  House,  not  even  by  women 
and  children  in  their  own  persons,  but  through  Myers  or  Geoghegan, 
as  one  or  the  other  distils  his  information  for  the  committee  of  Congress 
through  his  own  crucible  or  still!  Why  were  not  the  women  and  chil- 
dren themselves  brought  up  in  lieu  of  Myers  and  Geoghegan  f  Such 
''hearsay"  evidence  is  of  the  most  objectionable  and  weakest  character. 

FIFTEENTH  DISTRICT,  EIGHTBEN'J'H  WAED. 

The  twelfth  allegation  of  the  contestant  is — 

That  the  fifteenth  district  was  not  legally  created  and  established,  (with  u  gehei'al 
averment  of  frauds. ) 

But  not  specifying  the  fifteenth  district  of  the  Eighteenth  ward,  and 
thus  leaving  the  sitting  member  to  guess  that  was  the  district  meant. 
In  all  the  other  allegations  of  the  contestant  the  ward  where  the  district 
is  contested  is  specified.  Objection  was  taken  to  this  at  the  start, 
(B.,  3,)  and  persisted  in  throughout,  and  the  sitting  member  did  not 
know  what  district  was  meant  till  contestant,  a  very  few  days  before 
the  closing  of  the  tfestimony,  disclosed  what  he  meant. 

The  allegation  further  is — not  what  the  majority  of  the  conunittee 
give  the  contestant,  the  disfranchisement  of  the  whole  district — but — 

That  of  these  votes  there  cast/o»'  you,  onb-thikd  and  upward  were  given  by  persons 
not  qualified  to  vote. 
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The  vote  stood — 

Brooks 221 

Barr 168 

Dodge 57 


Total 446 


Tlie  majority  of  the  committee  throw  out  446  votes,  when  the  contest- 
ant specifies  in  his  claim  that  only  "one-third  and  upward"  of  the 
Brooks  votes,  viz,  74,  or  about  74.  The  contestant  thus  is  happy  in 
having  a  better  case  made  out  for  liirn  than  he  made  out  for  himself  in 
his  pleadings,  for  the  whole  district  is  disfranchised  by  one  fell  swoop ! 
446  men  are  aimihilated  at  once,  where  the  victor  claims,  "killed  and 
wounded,"  only  72  and  upward! 

This  district  is  an  East  Eiver  district,  where  the  great  gas-works  of 
Xew  York  are  located,  (D.,  214;  B.,  124:)  a  sort  of  promontory  project- 
ing into  the  East  Eiver,  and  surrounded  on  two  sides  by  water,  where 
schooners,  sloops,  barges,  and  water-craft  of  all  kinds  abound,  full  of 
men  whose  real  habitations  are  in  their  boats.  A  district  like  this,  full 
of  workingmen,  natui'aUy  changeable  in  the  residences  of  its  voters, 
was  pounced  upon  by  the  contestant  to  disfranchise,  (only  in  part,  how- 
ever,) and  a  person  was  "secured"  (D.,  501)  by  the  name  of  Las  Casas 
Dean,  who  starts  doubts  of  his  own  sincerity  by  swearing  (D.,  502) — 

That  deponent  is  a  man  of  religions  princiijle. 

The  result  of  Dean's  being  thus  ^^ regularly  secured''''  (D.,  502,)  and 
paid  (D.,  502,)  was  that  in  a  district  of  446  votes  he  alleged  he  found — 

Xon-residents 163 

Vacant  lots 44 

Dead , 3 

Total 210 

While  the  majority  of  the  committee  find,  or  seem  to  iind,  446 — ^the 
whole  number  of  non-residents,  or  on  vacant  lots,  or  dead !  Dean's  six 
weeks'  hunt,  under  pay,  kills  off  in  the  district  only  210,  while  the  com- 
mittee dispatch  446 !  The  contestant's  start  of  one-third  and  upward, 
74,  Dean  increased  to  210,  while  the  committee,  more  happy  in  discov- 
ery than  either  Mr.  Dodge  himself  or  Mr.  Dean,  make  ortt  a  far  better 
case  for  the  contestant  than  he  or  his  employe  mnA&  out  for  themselves! 
This  Las  Casas  Dean,  it  is  in  evidence,  Avas  never  "noticed,"  as  the 
act  of  Congress  requires,  to  appear  before  the  examining  judge,  Brady, 
(D.,  365.)  His  testimony  comes  all  through  Mr.  Phelps,  the  counsel  for 
Mr.  Dodge,  before  the  contestant,  and  is  all  "hearsay."  Dean  tells 
Phelps,  and  Phelps  swears  Dean  told  him,  and  Dean  swears  he  (Dean) 
was  told,  even  "by  the  children"  in  the  district,  (D.,  502,)  that  these 
children  did  not  know  some  of  the  voters.  The  evidence  thus  comes  to 
us  through  three  or  four  sieves:  1st,  women  and  children  and  others  in 
the  district ;  2d,  Dean ;  3d,  Phelps ;  and  none  of  them  could  be  even 
examined  by  the  sitting  member,  for  Phelps  knew  nothing  but  what 
Dean  told  him,  and  Dean  knew  nothing  but  what  others  told  him. 
None  of  the  original  sources  of  testimony,  the  real  live  people  in  the 
district,  or  the  women  or  the  children,  were  summoned  or  subpoenaed 
as  witnesses!  Mrs.  Boyle,  Mrs.  Patrick  Sullivan,  and  Mrs.  Finnerty 
(D.,  504)  told  Dean  some  things;  but  none  of  these  mesdames  were 
summoned  as  witnesses,  none  of  the  children  even  ever  turned  up  to 
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attempt  to  make  something  of  this  very  novel  and  more  extraordinary 
mode  of  extinguishing  446  votes  in  one  of  the  populous  districts  of  Ifew 
York.  Mr.  Phelps,  the  counsel  for  Mr.  Dodge,  after  carefully  keeping 
Dean  and  his  affidavit  in  the  background  till  the  night  of  March  29, 
1865,  (the  time  for  taking  all  testimony  then  closing,  April  3,  in  four 
days  only,)  then  offered  to  put  him  (Dean)  upon  the  stand!  The  inge- 
nuity of  the  counsel  was  superb!  The  legal  time  for  giving  notice  had 
expired,  and  four  days  only  were  left  for  Brooks  to  liand  in  his  testi- 
mony, while  Dean  was  furnishing  him  with  a  list  of  two  hundred  and 
ten  names  to  employ  his  whole  time !  Brooks  had  two  thousand  wit- 
nesses then  to  examine,  and  desired  to  poll  the  whole  district,  (see 
names,  B,  6,  7,  8,  9,  10, 11,  12, 13,  and  318;)  and  the  ingenious  counsel 
having  then  demonstrated  against  every  district  that  had  gone  for  Brooks 
in  his  seventeen  allegations,  (D.,  4,)  would  divert  him  from  defense  of 
them  all  by  this  sudden  raid  upon  this  fifteenth !  Against  this  system 
of  guerilla  tactics  Mr.  Anthon,  counsel  for  Mr.  Brooks,  protested  (D., 
365)  as  an  evident  means  of  fraud  on  the  part  of  the  contestant.  The 
whole  of  this  hearsay,  illegal  proceeding  is  unmatched  in  the  chicanery 
of  contested  elections."  The  testimony,  the  affidavit  of  Dean,  is  not 
legally,  then,  worth  the  paper  it  is  written  on.  (1  Greenleaf  on  Evi- 
dence; Chief  Justice  Marshall,  7  Cranch,  et passim.)  But,  nevertheless, 
the  sitting  member  in  his  brief  has  carefully  and  most  laboriously  ana- 
lyzed and  investigated  this  test  of  Las  Casas  Dean's  two  hundred  and 
ten  names,  and,  wonderful  to  say,  he  has  been  able,  some  eighteen 
months  after  the  election,  to  show  one  hundred  and  eighty-nine  of  them 
as  proven  to  be  living  human  beings,  in  actual  residences,  or  as  not  in 
any  way  disproven  by  the  affidavit  of  Dean.  (See  brief,  38.)  Such  a 
trace  of  voters  in  a  laboring  city  district,  after  such  a  lapse  of  time,  is 
unparalleled  in  the  searches  for  voters  in  contested  elections. 

It  cannot  be,  then,  that  the  majority  of  tlie  committee  rely  upon  the 
affidavit  of  Dean's  two  hundred  and  ten  names  to  disfranchise  four  hun- 
dred and  forty-six  voters!    Upon  what,  then,  do  they  rely? 

The  officers  of  the  election  were  republican,  two  to  one,  thus: 

Registers. — Two  republicans,  one  democrat. 

Inspectors. — Two  republicans,  one  democrat. 

This  fact  is  admitted  by  the  chairman  of  the  committee,  and  is  proven, 
(D.,  211;  B.,  83.)  And  here  it  may  be  remarked  that  it  is  an  admitted 
fact  that  in  all  the  odd  districts,  such  as  this,  the  fifteenth,  (and  the 
seventh  of  the  Twenty-first  ward,)  the  registers  and  inspectors  of  elec- 
tion stand  as  two  republican  to  one  democrat;  while  it  is  shown  by 
Hardy  and  Ely  (B.,  259,  260,  181, 182)  that  Brooks,  not  acting  in  either 
the  republican  or  democratic  organizations,  had  not  a  single  officer  of 
election  appointed  as  friendly  to  him.  These  officers  were  equally 
divided  among  the  Tammany  Hall  democrats  and  the  republicans, 
organizations  both  unfriendly  to  Brooks.  Hen,ce,  what  chance  of  fraud 
for  Brooks  ?  Or  why  disfranchise  all  his  221  voters,  when  it  is  attempted 
to  prove  no  fraud  that  may  not  have  been  a  Dodge  or  a  Barr  as  well  as 
a  Brooks  fraud? 

It  was  attempted,  however,  and  for  the  first  time,  in  committee,  to 
establish  as  fact  that  the  registers  did  not  reside  in  the  particular  elec- 
tion district  of  the  fifteenth,  while  it  is  admitted  the^  reside  in  the 
election  assembly  district.  It  is  not  proven  specifically  that  all  do  not 
reside  in  the  particular  election  district,  nor  is  it  alleged  in  the  specifi- 
cation, (D.,  3,)  where  the  allegations  are  very  broad.  It  is  averred  also 
that  the  clerk  was  "not  sworn  nor  appointed."  But  it  is  not  averred  or 
specified,  as  the  act  of  Congress  requires,  if  such  were  to  be  made  an 
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issue,  that  the  register  did  not  i-eside  in  the  particular  fifteenth  election 
district.  Hence,  under  that  act  of  Congress,  no  such  issue  can  be  made 
at  this  late  day,  and  no  such  issue  was  ever  presented  to  the  sitting 
member  to  traverse. 

No  greater  injustice  (a  sense  of  comity  to  the  committee  alone  forbids 
us  to  say  no  greater  outrage)  could  be  committed  than  throwing  out  221 
Brooks  voters  only  because  of  an  alleged  informality  in  the  appointment 
of  registers  in  and  orer  a  thorough  democratic  district,  these  registers 
being  republican,  and  their  appointment  being  made  by  a  republican 
party  organization.  Decency,  honor,  and  every  just  impulse  forbid  us 
to  say  republican  registers  were  purposely  appointed  by  the  republican 
party,  residents  out  of  the  fifteenth  district,  deliberately  to  disfranchise 
the  district.  No  such  conspiracy  against  the  rights  of  man  ever  entered 
the  heads  of  the  republican  supervisors  of  New  Tjork,  who  appointed 
them.  The  discovery  of  the  mode  of  disfranchiseinent  was  not  'even 
made  by  the  eager  contestant  in  his  seventeen  counts  of  allegation. 
The  invention  was  due  to  the  refreshing,  suggesting,  and  inspiring  air 
of  Washington. 

But  fortunately  the  law  and  the  decisions  of  the  courts  of  law  iu  New 
York,  and  of  the  court  of  appeals  there,  forbid  the  contestant  to  avail 
himself  of  such  an  alleged  informality.  The  statute,  it  is  true,  requires 
the  registers  "  to  be  residents  and  voters  in  the  district  in  which  they 
are  appointed,"  but  in  what  district!  The  election  assembly  district, 
not  the  particular  fifteenth  district  of  the  Eighteenth  ward.  The  statute 
creates  a  board  to  be  known — 

As  the  board  of  registry  for  the  election  district  iu  which  they  are  appointed. 

But  avoids  the  use  of  the  word  "etec^iow"  in  adding: 

To  be  residents  and  voters  in  the  district  in  which  they  are  appointed. 

It  is  believed  to  have  been  the  i)opular  construction  of  the  law,  and 
practice  under  it,  to  select  registers  from  the  assembly  district,  and  not 
from  the  particular  election  district,  leaving  both  parties  to  pick  out 
their  keenest  men  in  the  whole  assembly  district  to  act  as  inspectors  of 
registry.  It  is  not  in  direct  evidence — the  question  of  residence  or  non- 
residence  of  the  registers  not  having  been  raised  in  the  specification  of 
the  contestant — that  in  several  of  the  Dodge  election  districts  two  to 
one  of  the  registers  were  not  residents  of  the  district,  which  in  all  gave 
him  1,500  or  more  votes,  but  it  is,  in  the  indirect  evidence  of  the  official 
report  (1864,  vol.  2)  of  the  board  of  supervisors,  where  the  names  of  all 
the  registers  are  given,  and  in  the  New  York  Directory,  1;hat  two  to  one 
of  the  registers  that  created  the  registration,  in  some  of  these  districts, 
were  not  actual  residents  in  them,  though  residents  of  the  assembly 
election  district.  All  these  facts  might,  and  probably  would,  have 
been  shown  in  the  evidence,  if  the  question  of  residence  had  been  raised 
in  the  pleadings  of  the  contestant. 

That  such  was  the  custom,  and  the  popular  construction  of  the  act,  is 
obvious  from  the  subsequent  explanatory  statute  of  1865  (chapter  740, 
p.  1463)  recognizing  and  adopting  the  custom.    The  act  is  as  follows: 

No  person  shall  be  eligible  to  be,  nor  shall  he  be,  appointed  Inspeotgr  of  I'egistry  and 
elections,  or  canvasser  for  any  election  district  of  the  city  and  county  of  New  York 
or  city  of  Brooklyn,  unless  he  shall  be  a  qualified  voter  within  the  assembh)  district  iu 
which  such  election  district  is  situated,  and  liable  to  any  duty  in  courts  of  record 
therein,  nor  unless  he  can  read,  write,  and  speak  the  English  language  nnderstandingly ; 
but  such  person  shall  not  be  required  to  be  a  resident  or  voter  in  the  election  district 
for  which  he  shall  be  appointed. 

This  law  was  probably  enacted  to  remove  all  doubts  as  to  the  con- 
struction of  the  old  act,  and  to  add  statute  sanction  to  the  common  cus- 
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tom.  All  the  registers  of  this,  the  flfteentli  district^  were  residents  of 
the  assembly  district,  and  acted  de  facto  in  good  faith  under  the  law, 
or,  if  not  under  all  the  forms  of  the  law,  under  the  color  of  the  law, 
and  their  action  was  accepted  and  ratified  without  comment  or  cavil  by 
the  city  board  of  canvassers,  the  State  board,  upon  all  the  tickets,  elec- 
toral, gubernatorial,  judicial,  assembly,  sheriff,  county  clerk,  &c.  'So 
keen  eye  but  that  of  the  contestant,  and  his  only  when  illuniinated  in 
Washington,  ever  before  then  detected  any  flaw. 

But  admitting  all  that  is  claimed  in  regard  to  the  proper  construction 
of  the  statute  of  ISTew  York,  it  is  but  directory,  and  a  departure  from 
its  provision  does  not  vitiate  the  election.  The  leading  case  on  this 
question.  The  People  vs.  Coolc,  (4  Seldon  E.,  p.  84,)  with  the  authorities 
there  cited,  settles  this  question  conclusively.  It  is  there  held  that 
"the  neglect  of  the  inspectors  to  take  aw?/ oa^/t  would  not  vitiate  the 
election,  although  it  might  subject  those  officers  to  an  indictment,"  and 
"that  the  acts  of  public  officers,  being  in,  by  color  of  an  election  or 
appointment,  are  valid  so  far  as  the  public  is  concerned."  The  whole 
object  of  the  election  laws  is  to  secure  as  far  as  practicable  a  full  and 
fair  expression  of  the  will  of  the  electors.  To  reject  the  whole  votes 
because  the  officers  of  election  fail  to  comply  with  every  prescribed 
regulation  would  be,  as  was  remarked  by  one  of  the  learned  judges  in 
B'ew  York,  to  place  a  higher  value  on  tie  statute .  regulation  than  on 
the  right  of  suffrage  itself.  It  is  further  held  in  the  same  case.  People 
vs.  Cook,  that  the  time  prescribed  for  the  adjournment  of  the  poll  is 
merely  directory,  and  that  "  where  the  statute  requires  that  the  inspect- 
ors shall  api^oint  two  clerks  who  shall  take  the  constitutional  oath,  this 
is  directory."  If  no  clerks  can  be  procured,  the  inspectors  must  perform 
the  duty  of  clerks.  The  election  must  not  fail.  And  the  failure  of 
clerks  to  take  the  oath  will  not  render  their  acts  void.  "The  occasional 
interference  of  more  inspectors  than  three  does  not  prejudice  the  return, 
since  the  whole  election  was  conducted  by  inspectors  who  were  at  least 
such  defacto^  "An  officer  de  facto  is  one  who  comes  into  office  by  color  of 
a  legal  appointment  or  election.  His  acts  in  that  capacity  are  as  valid, 
so  far  as  the  public  is  concerned,  as  the  acts  of  an  officer  dejure.  His 
title  cannot  be  inquired  into  collaterally."  The  authorities  upon  this 
point  are  numerous  and  uniform.  Guided  by  these  principles,  we  feel 
constrained  to  insist  that  no  irregularities  are  proven  in  this  case  that 
ought  in  the  least  to  taint  or  vitiate  the  election  or  returns  so  as  to  affect 
the  rights  of  t]je  sitting  ihember. 

But  as  the  law  settles  the  legality  of  the  vote  in  the  district,  so  settle 
facts,  irresistible  and  overwhelming.  Under  the  new  revised  registry 
act  (act  of  1865)  of  New  York  the'registration  of  voters  was  thoroughly 
reviewed  and  revised,  and  in  that  act  the  tendency  was  to  cut  off  the  for- 
eign vote,  supposed  to  be  mostly  democratic,  by  exacting  the  show  of 
naturalization  papers  before  the  registry,  and  by  other  rigid  demands. 
This  new  revised  registry  of  1865  and  the  vote  of  1864  and  1865  dem- 
onstrate, matJiematically,  the  following  facts : 


A  CONTEAST. 


Democratic — 15Wt  district,  18th  ward. 

Eevisecl  registry,  (1865) - 530 

Vote  in  1864 446 

Increase  of  registry  over  vote 84 


liepuhlican — 3d  district,  ISth  ward. 

Revised  registry,  (1865) 658 

Vote  in  1864 765 

Decrease  of  registry  in  1865  from  the 
vote  of  1864 107 


The  1864  registry  in  the  democmtic  district  is  thus  demonstrated  to 
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have  been  correct  by  the  revision  of  1865,  while  the  decrease  of  107  in. 
a  single  year  throws  great  doubt  over  the  republican  district. 


ANOTHER  CONTRAST. 

"  MacTcerelvUU"  (so  nicknamed)  and  Fifth  avenue  polls  conirasted, 

"  Maekerelville"poll — 151h  district,  18th  ivard. 

1864.  1865. 

Brooks 221  Slocum,  (clem.)  . . .  373 

Barr 168    Barlow,  (rep.) 45 

Dodge . . ..'. .  -     57  

Total 428 

Total...  446  == 
428 


Falling  off. .     18  in  "  Maokerelville." 


Fifth  avenue  poll — 3(J  distriet,  18ft  woird. 
1864.  1865.  . 

Brooks 192  Slocum,  (dem.)  ...  206 

Barr 62  &irlow,  (rep.)  ....  357 

Dodge 511  

Total 563 

Total...  765  = 

563 


Falling  off..  202  in  Fifth  avenue. 


YET  ANOTHER  CONTRAST. 


Democrat — 15i/i  district,  I8th  ward. 

Revised  registry,  (1865) 530 

Vote  in  1864 1  446 

Increase  of  1865  registry  over  vote  of 
1864 ; 84 


Republican — 2d  district,  18th  ivard. 

Eevised  registry  of  1865 583 

Vote  in  1864 739 

Decrease  of  registry  in  1865  from  vote 
of  1864 156 


The  1864  registry  of  the  democratic  district  is  here  again,  as  in  con- 
trast with  the  republican  district,  .demonstrated  to  be  correct. 

AND  YET  ANOTHER  CONTRAST. 

" Mackerelville"  (so  nicJcnamed)  and  another  Fifth  avome poll. 


18B4. 

Brooks 221 

Barr 168 

Dodge 57 

Total...  446 

428 

Falling  off. .     18 


15th  district,  ISth  iiard. 
1865. 
Slocum,  (dem.)  . 
Barlow,  (rep.)  . 


373 
45 


Total 428 


2d  district,  18th  ward,  on  Fifth  avenue. 


1864 

Barr 70 

Brooks 199 

Dodge 462 

Scattering 


1865. 

For  sec'y  of  state : 

Slocum,  (dem.)..  199 

Barlow,  (rep.)  ...  310 


Total....  739 
509 


Total 509 


Falling  off. . .  230  from  1864  to  1865. 


There  is  no  answeriug  sucli  overwhelming  facts  as  these  but  by 
declaring  the  two  great  Dodge  districts  to  be  as  "fraudulent"  as  the 
Brooks  district  is  alleged  to  be. 

It  is  alleged  that  as  this  district  was  set  off  from  the  twelfth,  its  near 
neighbor,  its  vote  was  excessive,  because  the  old  twelfth,  in  1863,  gave 
but  496  votes ;  whereas  in  1864  the  two  districts  gave  863  in  all.  The 
new  district,  the  fifteenth,  as  represented  on  the  map,  has  a  territory 
over  three  times  greater  than  the  old  twelfth,  and  a  new  territory  in 
which  population  was,  naturally,  all  the  while  increasing,  with  two  of 
its  four  boundary  lines  on  navigable  water,  were  lined  with  water-craft 
of  all  kinds,  full  of  legal  voters,  whose  only  domicile,  was  there.  It  is 
alleged  that  no  new  buildings  have  been  put  up  to  hold  this  increase  of 
population,  but  is  proved  (B.,  126)  that  five  hundred  men  are  employed 
in  the  gas-works  there,  most  of  whom,  doubtless,  live  in  the  vicinage; 
and  it  is  proved,  too,  these  gas-men  "  sometimes  sleep  there,"  entitling  them 
to  a  vote  there ;  some  stone-yards  have  tenements  in  the  rear  occupied 
by  families.    Such  new  districts  in  great  cities,  as  in  new  settlements 
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in  the  West,  often  have  mere  shanties  for  men  to  live  in — uj)  one  day 
and  down  another.  It  is  proved,  too,  (D.,  214,)  "voters  came  out  of 
tenement  houses  in  large  numbers."  It  is  proved,  too,  (D.,  181,)  that 
in  such  like  districts  "a  great  many  slept  in  coal-bins,  that  voted."  It 
is  proved  also  that  when  the  polls  closed,  with  seven  hundred  names  on 
the  register,  (D.,  216,)  the  line  of  voters  was  full  to  vote;  when,  under 
the  law,  in  the  short  days  of  November,  the  ballot-box  was  shut  up,  "a 
full  line  of  voters  were  shut  out,"  (D.,  216 ;  B.,  122,)  six  hundred  votes 
could  have  been  legally  taken,  instead  of  only  four  hundred  and  forty- 
six,  and  that  eighty  democrats  were  kept  out,  (B.,  123.) 

It  is  alleged,  too,  this  was  the  headquarters  of  the  July  rioters,  for 
which  there  was  not  one  word  of  proof  in  the  citation  therefor,  (D.,  pp. 
119,  368,  Dodge's  brief.)  It  is  alleged  that  the  district  was  not  legally 
created,  fully  and  oflBcially  refuted,  (B.,  129,)  and  admitted,  (D.,  537.) 
The  official  verification  of  the  New  York  records  of  the  common  council 
demonstrates  the  legality  of  the  creation  of  the  district,  (B.,  129, 130.) 
It  is  alleged  that  one  of  the  republican  registers,  Dougherty,  "  appears — 
then  disappears  forever."  It  is  proved  (D..,  224,  225)  all  the  registers 
acted  together;  all  certified,  (D.,  223;  B.,  83.)  "I  did  not,"  swears 
the  democratic  register.  Cowan — and  how  could  he,  in  the  minority,  as 
he  was,  two  to  one^"  enter  any  name  in  the  absence  of  Mr.  Dougherty, 
register,"  or  Mr.  Brady,  (republican  clerk,)  (B.,  93,96.)  '■'■Mr.  Dough- 
erty was  present  pretty  much  all  the  time,  except  second  sessio7i,"  (B.,  86.) 
Mr.  Cowan,  the  democrat,  was  not  there  all  the  while,  (D.,  67.)  Mr. 
Hall  was  there  most  all  last  session,  Q).,  67.)     . 

Extract  from  Alderman  Hardy,  (B.,  263,  264.) 

Question.  Is  it  not  the  practice  to  add  the  names  of  persons  wlio  do  not  appear  in 
person  and  give  their  names  to  be  registered  ? — Answer.  Some  do  and  some  do  not  reg- 
ister such  persons. 

Q.  What  is  the  general  practice  ? — A.  I  svippose  it  is  to  add  them. 

Q.  Suppose  that  names  were  brought  in  and  vouched  for  by  persons  known  to  the 
inspectors  of  registry  as  respectable  inhabitants  of  the  district ;  is  it  the  practice  to 
register  them  or  not  ?— 'A.  That  is  according  as  they  can  make  their  certificate.  If  they 
are  satisfied  that  the  persons  whose  names  are  so  made  known  to  them  are  voters,  they 
are  required  to  add  tlie  names,  tliat  they  may  make  a  truf  certificate. 

Q.  Do  you  think  that  an  inspector  of  registry  could  properly  make  that  certificate, 
if  he  had  omitted  to  include  the  name  of  a  person  who  was  vouched  for  to  him  by  a 
well-known  and  respectable  elector  of  the  district  ? — ^A.  I  don't  think  he  could. 

Q.  I  want  you  to  state  whether  the  inspectors  of  registry  are  generally  all  jireseut 
during  the  whole  of  each  session. — A.  Almost  universally  they  are  not. 

Q.  What  is  the  general  rule  that  prevails  in  regard  to  taking  names  in  the  absence 
of  inspectors  of  registry  ? — A.  Where  they  leave  one  or  two  in  attendance  they  gener- 
ally make  an  arrangement  that  all  names  shall  ie  taken  on  slips  of  paper,  and  when  they 
meet  in  the  evening  they  add  these  names  in  the  presence  of  the  full  hoard;  most  of  the  names 
added  are  taken  at  the  second  session ;  as  a  general  thing  they  are  not  added  at  the 
first  session. 

It  is  alleged  that  the  acting  clerk  (Brady)  in  this  district  was  not 
sworn.  This  negative  is  not  proved.  Hall  (republican  register)  swears, 
(D.,  219,)  "I  think  he  was  sworn."  Mr.  Brady  was  appointed  by  the 
republican  register,  voted  for  Lincoln  for  President,  and  voted  against 
Brooks,  (D.,  269-67.)    He  swears  again,  (D.,  271 :) 

I  am  pretty  sure  I  did  not  put  any  ou  the  registry  list  except  such  as  I  was  told  to 
put  on  by  the  inspectors  of  registry,  or  the  names  of  persons  who  came  in  and  registered 
themselves. 

Extract  from  Brady,  273. 

Question.  Then  you  don't  know  the  name  of  a  person  in  the  district  who  you  knew 
was  not  a  legal  voter  in  the  district  ? — Answer.  No,  sir. 

There  is  no  law  making  it  imperative  for  the  board  of  registry  to 
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appoint  any  clerk.    They  may  do,  if  they  please,  all  the  work  them- 
selves.   The  language  of  the  act  is,  (New  York  election  law,  p.  28:) 

The  same  board  may,  if  necessary,  on  the  day  or  days  of  the  making  a  correction  of 
such  lists,  appoint  a  clerk  to  assist  them  in  the  discharge  of  the  duties  required  hy  this 

act. 

May,  if  necessary,  or  may  not,  if  not  necessary !  If  Brady  Axas  not 
sworn,  was  he  appointed!  Hall,  republican  register,  asks,  (D.,  220,) 
"An  appointment  is  a  man  generally  sworn,  isn't  itf  The  presumption 
is  that  he  was  sworn ;  hut,  whether  sworn  or  not,  the  case  of  The  Peo- 
ple vs.  Cook  shows  that  such  a  failure  in  a  mere  clerk  or  scrivener  for 
the  registers  cannot  disfranchise  a  district.  The  real  question  is,  Was 
the  registry  correct?  And  Hall,  the  republican  register,  swears  it  was, 
though  a  very  unwilling  witness,  because  of  his  desire  to  serve  Mr. 
Dodge  in  this  contest,  (D.,  220.) 

Extract  from  Hall,  (D.,  222.) 

Answer.  I  generally  came  there  ahout  4  o'clock  and  staid  there  until  9  all  the  time. 

Question.  Did  you  enter  any  names  on  the  registry  that  you  believed  not  to  be  names 
of  legal  voters  in  that  district? — A.  I  can't  tell;  I  can't  answer  that;  I  don't  know  the 
names  of  many  in  that  district. 

Q.'  Did  you  enter  the  name  of  any  man  knowing  liim  not  to  be  a  legal  voter  in  that 
district ;  any  one  that  you  knew  was  an  illegal  voter  ? — A.  That's  a  question  I  can't 
answer,  because  I  can't  tell  who  the  men  were  that  lived  in  that  district. 

Question  repeated. — A.  Well,  I  don't  tliink  I  did. 

An  effort  is  made  to  show  that  the  register  entered  in  mass  a  great 
many  names,  and  that  only  one-quarter  of  those  whose  names  were 
registered  appeared  personally.  The  laws  of  New  York  required  no  such 
personal  presence  to  be  registered.  In  a  new  district  like  this  the  law 
especially  provides — 

Extract  from  New  T(yrk  election  Jaw,  p.  23. 

In  case  a  new  election  district  shall  be  formed,  the  said  inspectors  shall  cuter  on  tlie 
list  the  names  of  such  persons  entitled  to  vote  in  the  new  election  district,  whos,e  names 
appear  upon  the  poll-list  of  the  last  general  election  held  in  the  district,  or  districts, 
from  which  said  new  election  district  is  formed. 

The  duty  was  imperative,  to  enter,  without  personal  presence,  the 
names  of  all  the  old  voters,  in  the  new  fifteenth — three  times  as  large  a 
territory,  as  the  map  shows,  of  the  old  twelfth  district,  from  which  it 
was  taken. 

An  attempt  is  then  made  to  show  that  James  Thompson  handed  in  a 
large  numbei;  of  names,  which  he  had  a  right  to  do,  and  to  vouch  for,  it 
ever  being  optional  with  the  registers  to  receive  them  or  not.  Thomp- 
son confirms  Hall  and  Cowan,  registers,  (B.,  297  :) 

I  entered  no  name  upon  the  book  of  registry  of  the  district ;  I  kept  them  till  the 
hoard  of  registry  met,  and  handed  them  to  the  registers.  They  set  them  down  on  tlie 
book.     Persons  that  I  knew  pretty  well. 

And  the  registers  did  not  do  this  hastily,  but  after  due  deliberation, 
(B.,297.) 

An  attempt  is  made  by  W.  B.  Chase,  one  of  the  republican  inspectors, 
to  show  that  his  associate  republican  inspector,  Thomas  J.  Hall,  was 
not  sworn  in  till  "about  an  hour"  after  the  opening  of  the  polls,  (D., 
378.)  This  Chase  figures  so  disgracefully  in  a  church  scene,  in  being 
the  tool  of  the  outlaw  Geoghegan  to,  introduce  two  Peter  Funk  "voters" 
(Coughlin  and  McLaughlin)  upon  the  stage,  (B.,  146  and  147,  and  D., 
379,  386,  387,  388,  and  D.,  462,  463,  464,)  that  it  is  hard  to  say  whether 
Geoghegan  or  himself  is  most  to  be  credited.  If  noscitur  a  sociis  is  as 
good  in  law  as  in  life.  Chase  is  no  more  to  be  credited  than  Geoghegan; 
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but  Chase  was  only  "iuformed"  when  Briggs,  the  supervisor,  swore  Hall 
in !  Hall  himself  was  never  summoned  as  a  witness  by  the  contestant. 
All  we  know  of  him  is  that  he  swore,  the  day  of  the  election,  to  do  his 
whole  duty.  This  indefatigable  Chase  discovers  that  his  democratic 
associate,  Brennau,  did  not  produce  his  "credentials."  Did  Chase  pro- 
duce Jiis?  Brennan  himself  was  upon  the  stand,  (D.,  122,)  but  counsel 
for  contestant  made  no  question  of  his  right,  from  the  start,  to  act  as 
such  inspector.  The  evidence  shows  Brennan  to  have  been  appointed 
by  the  supervisors,  and  Chase  must  have  known  it  from  the  start. 

The  greatest  injustice  was  shown  all  day  to  the  democratic  voters  in 
this  district  by  the  indefensible  conduct  of  this  Chase  in  delaying  the 
voters.  Thompson  swears  (B.,  300)  this  district  had  a  registry  of 
over  700,  polled  only  for  congressmen,  446,  (offtcial  return.)  "I  knew  a 
great  many  whom  we  did  not  register,  and  who  were  legal  voters,"  (B., 
300.) 

Question.  (B.,  298.)  Was  the  entire  vote  of  the  district  polled  on  that  day? — Answer. 
No,  sir ;  there  were  close  to  400  votes  lost. 

Q.  How  many  were  waiting  at  the  closing  of  the  polls  for  an  opportunity  to  vote  ? — 
A.  I  think  there  were  close  to  200. 

Q.  What  do  you  consider  would  be  the  legal  vote  of  the  district? — A.  I  consider  800 
or  upward. 

Extract  from  Brennan,  (B.,  122._) 

Answer.  Chase  aud  Hall  were  republicans. 

Question.  Did  they  take  the  inauagemeut  aud  control  of  the  election  ? — Answer. 
Chase  was  chairman  of  the  board. 

Q.  How  was  the  voting  in  relation  to  rapidity? — A.  Very  slow,  in  consequeuce  of  Mr. 
Chase.  In  the  morning  the  polls  were  not  opened  until  ten  minutes  after  the  time,  in 
consequence  of  waiting  for  Mr.  Hall ;  Mr.  Chase  proposed  to  wait  for  Hall,  and  I 
remonstrated  with  him,  and  went  on  myself  and  opened  the  polls. 

Q.  Then  how  did  the  voting  proceed  during  the  day? — A.  Very  slow,  in  consequence 
of  the  many  questions  asked  by  Mr.  Chase,  and  a  great  deal  of  trouble  he  caused. 

Q.  Were  any  votes  challenged  that  day  ? — A.  Mr.  Chase  challenged  many  himself. 

Q.  Did  Mr.  Chase  insist  upon  putting  oaths  and  delaying  such  voters,  notwithstand- 
ing he  had  no  right  by  law  to  challenge  any  vote  ? — ^A.  He  did  so. 

Q.  Were  votes  rejected  that  day  by  the  inspectors  ? — A.  Mr.  Chase  rejected  a  great 
many,  iii  consequence  of  wrong  numbers  ;  the  voters  were  willing  to  swear,  if  they  had 
seen  the  original  copy  of  the  registry,  their  residences  were  put  down  right,  but  on  the 
election  day  they  were  found  to  be  wrong. 

Q.  And  their  votes  were  rejected? — A.  Mr.  Chase  rejected  those. 

Q.  How  many  votes  were  left  out  ? — A.  I  should  Judge  eighty  votes,  iu  consequence 
of  wrong  numbers. 

Extract  from  Brennan,  (B.,  126.J 

Q.  You  think  Mr.  Chase  intended  to  delay  the  election  ? — A.  Yes,  sir. 
Q.  Why  ? — A.  From  his  very  action  in  keeping  men  so  long  and  askifig  so  many  use- 
less questions. 

Extract  from  Brennan,  (B.,  128.J 

Q.  How  did  Mr.  Chase  find  the  names  ?— A.  Very  slowly,  sir. 

O.  He  was  chairman  of  the  board,  and  kept  the  registry  list  also  ?— A.  Yes,  sir. 

Q.  As  chairman,  it  was  his  duty  to  distribute  the  ballots  to  the  other  inspectors  ? — 
A.  Yes,  sir. 

Q.  And  in  addition,  he  undertook  to  find  the  names  on  the  registry?— A.  Yes,  sir.  I 
remonstrated  against  his  doing  both,  but  was  overruled  by  the  other  inspectors. 

Extract  from  Thompson,  fD.,  298.; 

Question.  Was  the  entire  vote  of  the  district  polled  that  day?— Answer.  No,  sir; 
there  was  close  to  four  hundred  votes  lost. 

Q.  How  many  were  waiting  at  the  closing  of  the  polls  for  an  opportunity  to  vote  ? — 
A.  I  think  there  were  close  to  two  hundred. 

Q.  What  do  you  consider  would  be  the  legal  vote  of  this  district  ?— A.  I  consider 
eight  hundred  or  upward. 
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The  population  of  the  district. — Extract  from  Brennan,  {B.,  12.) 

Question.  You  think  there  are  as  many  as  five  hundred  men  employed  iu  the  gas- 
works ? — Answer.  I  cannot  swear  to  the  number  employed  there.  I  kiiow  that  in  the 
neigjihorhood  we  have  a  society  that  numbers  seven  hundred,  a  greater  portion  of 
whom  work  in  that  district,  and  I  judge  from  that. 

Q.  Do  they  all  sleep  in  the  gas-works? — A.  Sometimes  they  work  off  and  on,  and 
sometimes  sleep  there. 

Q.  Do  they  all  live  in  this  fifteenth  district? — A.  All  of  them.  I  will  state  in  rela- 
tion to  these  gas-works,  that  some  of  the  men  are  on  in  the  daytime  and  some  on  in  the 
night,  and  they  must  have  residences. 

See  Cowden  (B.,  273)  on  tenement  houses  and  population.  Eight  hun- 
dred and  thirty-six  tenement  houses  are  in  the  Eighteenth  ward.  "  These 
houses  have  four  or  five  to  twenty  or  more  families  in  them."  Fifty 
men,  voters  all,  are  allowed,  by  law,  to  bunk  in  one  engine-house,  (Pic- 
kett, o.,  271.) 

Extract  from  Dimond,  {B.,  75.) 

Question.  Have  you  had  opportunities  to  form  an  opinion  as  to  the  increase  of  popu- 
•lation  in  this  city  during  the  past  yeaf  or  two,  and  .the  eifect  which  such  increase,  if 
there  has  been  an  increase,  and  the  increase  in  rents,  have  had  in  causing  people  to 
live  in  closer  quarters,  and  in  more  crowded  ajjartments  ? — Answer.  I  have  had  the 
opportunity  of  any  ordinary  individual — that  is,  ordinarily  engaged  in  business.  I 
should  say  that  the  high  prices  of  rents  and  other  things  would  tend  very  materially  to 
crowd  people  together. 

Q.  Has  there  been  an  increase  iu  the  price  of  rents  1 — -A.  Yes,  sir ;  I  have  experienced 
that. 

Q.  You  are  a  master  mechanic  and  employ  laboring  men,  and  you  hear  them  talk  in 
your  shop,  and  you  know  the  opinions  and  views  which  prevail  among  them.  From 
the  observation  that  you  have  had  in  such  ways,  what  is  your  opinion  in  regard  to 
tenements  being  more  diificult  to  procure  than  formerly,  and  in  respect  to  poor  people 
living  more  closely  together  than  formerly  ? — A.  There  is  a  much  greater  demand  for 
tenements  than  tliere  has  been  in  former  years.  There  has  not  been  the  same  amount 
of  buildings  erected  to  supply  the  ordinary  demand,  and  it  has  tended  very  materially 
to  crowd  tenements,  more  particularly  iu  consequence  of  the  high  price  of  rents ;  rents 
went  up  from  forty  to  fifty  per  cent,  on  tenement  property. 

MONEY  IN  ELECTIONS — THE   LAW   ON  BRIBEEY'. 

The  New  York  statutes  are  very  explicit  in  forbidding  the  use  of 
money  in  elections  for  anything  hwt  j)rinUng  votes,  hand-bills,  and  other 
papers,  or  for  conveying  sick,  poor,  and  infirm  voters  to  the  polls.  The 
entertainment  even  of  electors  is  forbidden,  or  promise  to  pay  for  enter- 
tainment, or  the  furnishing  of  money  to  any  person  to  procure  attend- 
ance at  the  polls,  or  engaging  to  pay  money  to  compensate  persons.  (1 
vol.  E.  S.,  p.  144.)  JiTothing  can  be  made  more  explicit  than  that 
statute.    The  fuller  words  of  the  law  are  (R.  S.,  vol  1,  title  7,  sec.  4 :) 

If  any  person  shall  by  bribery,  menace,  or  otlim-  corrupt  means,  or  device  whatsoever, 
either  directly  or  indirectly,  attempt  to  influence  any  elector  of  this  State  in  giving  his 
"wte  or  ballot,  or  deter  him  from  giving  the  same,  or  disturb  or  hinder  him  in  the  free 
exercise  of  the  right  of  suifrage  at  .any  election  within  the  State,  and  shall  thereof  be 
convicted,  such  person  so  offending  and  convicted  shall  J>e  adjudged  guilty  of  a  misdemeanor, 
and  be  fined  or  imprisoned  according  to  the  discretion  of  the  court  before  which  such 
conviction  shall  be  had,  such  fine  in  no  case  to  exceed  five  hundred  dollars,  nor  such 
imprisonment  one  year. 

The  sixth  specification  of  the  sitting  member  against  the  contestant 
is  (B.,  4)- 

That,  in  violation  of  the  law  of  the  State,  you  used  in  the  election  large  sums  of 
money  yourself,  or  your  agents  and  friends,  for  bribery  and  frauds,  and  corruptly  pur- 
chased votes,  or  voters  to  vote  for  you,  or,  when  that  could  not  be  done,  to  vote  for  T. 
J.  Barr. 

The  be«t  proof  of  this  is  the  evidence  of  Mr.  Dodge  himself  and  one 
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of  his  counsel  in  tlie  case,  Mr.  Phelps.     The  latter  gentleman,  in  the 
closest  coniidence  of  Mr.  Dodge,  swears : 

Extract  from  Phelps,  Dodge's  counsel,  (D.,  493.) 

Question.  Wliat  do  you  know  as  to  the  expense  of  the  election  to  Mr.  Dodge  ? — Answer. 
Of  the  gross  amount  of  the  expenditure  to  which  he  was  put  for  election  purposes  I  have 
no  idea,  except  that  it  was  very  small  considering  the  size  of  the  district. 

Q.  Yon  have  no  idea  what  the  amount  was? — A.  No,  sir;  except  that  I  would  he 
pretty  sure  that  it  wasn't  $15,000,  and  wasn't  $12,000— wasn't  $10,000, 1  think;  I  don't 
think  it  was  as  much  as  $10,000. 

Mr.  Dodge  himself,  in  his  remarks  before  the  House,  upon  the  print- 
ing of  the  testimony  in  the  case,  admitted  substantially  his  own  personal 
expenditure  to  be  about  $6,000. '  (See  Congressional  Globe  of  February  3.) 

Extract  from  Bodge,  {B.,  143.) 

Question.  Can  you  tell  me  what  amount  of  money  you  disbursed  for  your  election 
purposes? — Answer.  I  can't  possibly.  I  did  not  spend  half  as  much  as  I  expected  I 
should.  • 

Q.  Can  you  give  me  the' figures  within  a  thousand  dollars? — A.  My  impression,  from 
the  best  data  I  can  get  at,  is  that  it  was  somewhere  from  four  to  live  thousand  dollars 
in  all. 

Q.  Is  that  independent  of  the  contributions  of  your  friends? — A.  Yes,  sir. 

Q.  Give  me  your  best  impression  as  to  what  amount  of  money  was  used  by  your 
friends  for  your  election  purposes  ? 

In  answer  to  which  Mr.  Dodge  submitted  the  following  two  subscrip- 
tion papers,  the  only  two  in  his  possession : 

Exhibit  No.  4. 

The  undersigned  agree  to  contribute  the  sum  set  opposite  their  respective  names  to 
aid  in  the  election  of  William  E.  Dodge,  esq.,  to  Congress  from  the  8th  congressional 
district.  And  we  will  pay  the  amount  so  contributed  to  John  H.  Sherwood,  William 
H.  Lee,  and  Legrand  B.  Cannon,  as  finance  committee : 

Marshal  O.  Roberts,  paid  J.  H.  S $1,000 

Edward  Learned,  paid 250 

A.  W.  Griswold,  paid  to  J.  H.  S 100 

Henry  J.  Stewart,  Nov.  18,  1864,  paid .' 250 

H.  &  J.  W.  Coggil,  paid  W.  C 100 

John  A.  Livingston,  (B.  H.  &  L.  paid  A.  L.,)  paid 100 

David  Dowes,  paid 100 

Livermore,  Clews  &  Co.,  paid. 100 

Morris  Ketchum,  paid  J.  H.  S 100 

Mr.  Shifiaien,  paid  to  J.  H.  S 50 

Cortland  Palmer,  paid  to  J.  H.  S 50 

2, 200 

Exhibit  No.  5. 

The  friends  of  William  E.  Dodge,  esq.,  take  pleasure  in  contributing  the  amount  sf  t 
opposite  their  names  to  aid  in  his  election  to  Congress.  And  we  will  pay  said  sum  or 
amount  to  John  H.  Sherwood,  AVilliam  H.  Lee,  and  Legrand  B.  Cannon,  to  be  used  for 
said  purpose : 

JohnH.  Sherwood,  12  East  40  St.,  paid $100 

.John  J.  Phelps,  paid 100 

Sackett,  Belcher  &  Co.,  paid 100 

Lee,  Blin  &  Co.,  paid 100 

George  Bliss,  paid 100 

E.  T.  Tefift,  paid 100 

Lathrop  &  Luddington,  paid - 100 

A.  E.  Eno,  paid , - 100 

I.  &  J.  Stuart  &.  Co.,  paid : 100 

Levi  P.  Morton,  paid - 100 

D.  Willis  James,  paid - 100 

Legrand  B.  Cannon,  paid 100 
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J.  N.  Phelps,  paid 

Norman  White,  paid 100 

Morris  Ketchum,  paid 100 

Samuel  B.  Scheffelin,  paid 100 

O.  D.  F.  Grant,  paid '. 100  ' 

George  E.  D.  Fant,  paid 100 

George  Griswold,  paid 100 

W.  W.  De  Forest,  paid 100 

David  Hoadley  and  "friend,  paid 100 

U.A.Murdoch,  D.  G.  B.  C,  paid 100 

E.  D.  Morgan,  D.  G.  B.  C,  paid 200 

A  friend 500 


2,900 


The  sums  qf  money  expended  by  Mr.  Dodge  himself,  and  known  to  be 
expended  by  or  through  him,  are  then  admitted  to  be — 

Mr.  Dodge,  personally,  (see  Congressional  Globe) $6, 000 

First  subscription  list 2, 220 

Second  subscription  list 2, 900 

11, 120 


But  the  sitting  member  shows — and  which  seems  all  to  be  verified  by 
the  testimony — the  following  expenditure: 

Money  paid  by  Dodge  at  Legrand  Cannon's,  (B.,  41) $500 

Bargain  of  Cannon,  Cowden,  and  Dodge  -vrith  Barr,  (B.,  40,  59,  145-6) 2, 000 

Enormous  (so-called)  "printing  bill,"  (B.,  46) 2,008 

Amount  Cowden  received  from  Dodge,  fB.,  48) 3,  500 

Payments  to  the  three  wards,  $500  each 1, 500 

An  undiscovered  subscription  paper  from  6.  B.  De  Forrest,  (B.,  42) 500 

An  undiscovered  subscription  paper  from  G.  B.  De  Forrest,  (B.,  42) 100 

An  undiscovered  subscription  paper  from  M.  O.  Roberts,  (B.,  42) 100 

Paid  by  Cowden  voluntarily,  (B.,  55) $150  or  200 

I'loo  discovered  8nhscri2Mon  2>a2^ers. 

Exhibit  No.  4,  p.  320,  M.  O.  Eoberts  leading  off  with  $1,000 2, 200 

Exhibit  No.  5,  p.  320,  John  H.  Sherwood  leading  off 2, 900 

Total  discovered 15, 508 

Extract  from  Mr.  Phelps,  (Z>.,  499.) 
It  wasn't  an  expensive  election  at  all.    We  would  have  made  it  far  more  so 

IP  we  had  only  KNOWJf  AS  MUCH  AS  WE  KNOW  NOW. 

Extract  from  Legrand  Cannon,  (ZJ.,  31.) 

Question.  What  was  said  at  these  meetings  held  at  the  junction  of  Fifth  avenue  and 
Broadway  on  the  subject  of  finances? — Answer.  The  general  tone  of  it  was  to  have 
SUFFICIENT  MONEY  TO  CARRY  Mr.  Dodge  IN  as  the  Successful  candidate,  and  to  beat 
Mr.  Brooks. 

The  expenditures  of  these  great  sums  of  money  by  a  contestant  of 
immense  wealth  is  astonishing  to  members  from  the  rural  districts. 
They  would  not  only  buy  farm  after  farm  in  the  West,  homestead  after 
homestead,  but  of  themselves  alone  be  "riches"  to  the  sturdy  farmer 
and  mechanic  and  laborer  of  the  country.  We  have  never  before 
known  of  such  expenditures  on  an  election,  save  among  the  wealthy 
landed  aristocracy  of  England,  or  among  London  capitalists,  who  go 
down  into  the  country  to  buy  rotten  boroughs  for  a  seat  in  Parlia- 
ment. * 

It  is  all  something  novel  to  country  members  here  whose  election 
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expenses  seldom  run  over  one  or  two  hundred  dollars,  and  often  are 
but  fifty  dollars.  We  doubt  whether  a  boroughmonger  in  England  ever 
sold  a  people  there  at  such  a  cost  as  Mr.  Dodge  and  his  friends  paid  to 
carry  this  district.  No  calamity  could  well  be  greater  in  the  American 
people  than  in  any  way  to  countenance  the  purchase  of  seats  in  Congress 
by  such  expenditures  of  money.  If  it  is  not  frowned  upon  now  when 
first  here  attempted,  or  if  this  precedent  of  corruption  and  bribery  be 
established,  the  happy  possessors  of  our  immense  national  debt  will 
soon  be  buying  their  way  into  Congress  and  not  only  regulate  the  tax- 
ation of  Congress  to  pay  themselves,  but  also  the  rates  of  interest  they 
are  to  be  paid  by  the  sweat  and  labor  of  the  land.  But  there  can  be  no 
two  opinions  in  ethics  or  in  politics  on  the  enormity  of  the  crime  in  this 
use  of  money,  while  the  law  of  New  York  clearly  and  emphatically  pro- 
nounces it  a  MiSDEMEANOB,  and  SENTENCES  the  guilty  party — not  to  a 
seat  in  the  House  of  Eepresentatives. 

VIOLATION  OP   THE   SABBATH  BY  CONTESTANT   AND  FRIENDS. 

And  what  aggravates  this  misdemeanor  is,  the  specification  (B.,  4) 
that  a  corrupt  bargain  was  made  with  the  Tammany  Hall  candidate,  T. 
J.  Barr,  against  Mr.  Brooks,  to  give  him  (Barr)  two  thousand  dollars, 
and  that  bargain  was  made  on  the  Sabbath  day,  and  of  which,  thus 
made,  the  contestant  himself  became  cognizant!  (B.,  166,  47,  64,  65,  56, 
57.) 

Extract  from  Leijrand  Cannon,  (B.,  35.) 

Afte  i'  a  long  negotiation  with  Mr.  Barr,  wo  asked  him  how  much  money  it  required 
for  him  to  man  the  polls,  provide  hoxes  for  ticket  distributors,  &c.,  and  he  said  an  elec- 
tion in  this  district  would  cost  about  $5,000 ;  I  think  it  was  something  of  that  kind. 
We  then  proposed,  if  it  was  necessary,  to  furnish  him  |2,000 — Mr.  Cowdin  and  myself. 

Question.  What  further  was  said? — Answer.  Mr.  Barr  considered  that  matter  for 
some  time,  thinking,  he  said,  that  it  might  be  sufficient ;  he  would  make  all  the  attempt 
he  could,  and  we  agreed  to  furnish  that  amount  if  it  was  necessary,  and  if  he  was  elected 
we  agreed  to  give  him  |1,000  aiore. 

Extract  from  Elliott  C.  Cowdin,  {B.,  47.) 

Question.  Did  yoUrpay  him,  Barr? — Answer.  I  paid  him  |2,000. 

Q.  On  that  occasion  ? — A.  Yes,  sir. 

Q.  When  he  came  to  your  store  ? — A.  Yes,  sir. 

Q.  In  what  did  you  pay  him  ? — A.  In  bank  bills. 

From  Cowdin,  (B.,  54.) 

Q.  About  what  time  was  it  that  Mr.  Barr  saw  you  on  the  day  that  you  paid  him  this 
money  ?^A.  I  should  think  in  the  middle  of  the  day. 

Q.  What  time  was  the  interview  on  Sunday? — A.  It  was  after  cliurch;  whether  iu  the 
morning  or  iu  the  evening  I  do  not  remember;  if  my  memory  serves  me  right,  he  came 
on  Sunday  about  dinner-time,  and  I  had  some  friends  to  dinner,  and  he  said  that  he 
would  come  again,  and  he  came  in  the  evening;  I  think  it  was  something  like  that, 
but  I  cannot  remember  now. 

Q.  Something  like  the  evening? — A.  I  think  in  the  e^'ening. 

From  Cowdin,  {B.,  59.) 

Q.  You  paid  Mr.  Barr  $2,000  ?— A.  Yes. 

Q.  And. you  received  from  Mr.  Dodge  $2,000? — A.  I  received  just  $2,000;  it  so  hap- 
pened that  it  was  the  same  amount. 

Q.  Was  the  $2,000  received  by  you  from  Mr.  Dodi>e  for  any  other  purpose  than  to 
reimburse  you  the  $2,000  you  paid  Mr.  Barr? — A.  Well,  1  will  not  sayit  was  for  that 
yiurpose  directly. 

Q.  I  ask  if  it  was  for  any  other  purpose  ? — A.  Not  so  far  as  I  am  concerned, 'it  was  not. 

Mr.  Cowden  denies,  however,  that  Mr.  Dodge  was  then  cognizant  of 
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the  Sabbath-day  contract.    "It  was  a  month  after  election  before  he 
could  haA'e  known  anything  about  it." 

Extract  from  Mr.  Dodge'8  testimony,  {B.,  166.) 

Question.  When  was  your  last  payment  to  Mr.  Cannon  on  account  of  the  election? — 
Answer.  I  didn't  pay  anything  to  Mr.  Cannon,  except  on  election  day. 

Q.  How  much  was  that  ? — A.  Five  thousand  dollars.  (Mr.  Dodge  said  in  committee 
this  was  a  mistalce,  and  should  be  |500.)    He  returned  me,  after  election,  I  think,  $360. 

Q.  For  what  pnrpose  was  that? — A,  I  don't  know;  it  was  some  expenses  for  car- 
riages— for  hack-hire  ;  he  said  he  might  want  it  in  the  course  of  the  day. 

Q.  When  was  your  last  payment  to  Mr.  Cowden? — A.  I  have  not  the  date,  hut  my 
impression  is  tliat  it  was  some  tliree  or  four  weeks  after  election. 

Q.  And  the  amount?— A.  IT  WAS  EXACTLY  TWO  THOUSAND  DOLLARS. 

Q.  Was  any  statement  made  at  that  time  for  what  purpose  that  $2,000  was? — A.  He 
wrote  me  that  he  had  a  hill  to  pay,  and  that  Mr.  Cannon  had  stated  that  funds  had 
been  put  in  my  han-ds. 

Q.  Do  you  know  whetlier  that  $2,000  ^yas  for  any  special  pnrpose  ? — A.  /  have  heard 
hUicc  it  xvas  to  pay  Mr.  Barr. 

q.  Did  you  know  that  at  the  time?— A.  I  SUSPECTED  IT,  BUT  DIDN'T  KNOW  IT. 

It  is  obvious  here  that  Mr.  Dodge  knew  of  the  Barr-Cannon-Cowdeu 
Sabbath-day  contract,  and  that  his  $2,000  ratified  and  indorsed  it.  The 
contestant  in  this  case,  who  is  crying  out  "fraud,"  "fraud,"  against  the 
sitting  member  comes  before  the  House,  then,  not  with  clean  hands  as 
the  law  requires,  but  as  guilty  of  a  high  misdemeanor  under  the  statutes 
of  New  York,  and  as  a  breaker  of  the  Sabbath — the  Sunday  statutes  of 
New  York,  (see  E.  S.,  art.  8,  sees.  65,  66,  67,  68,  69,  70,)  as  well  as  the 
statutes  of  most  of  the  States  of  this  Union,  and  above  all,  of  one  of  the 
ten  commandments : 

Remember  the  Sabbath-day  to  keep  it  holy. 

THIRTEENTH  DISTRICT,   TWENTY-FIRST   WARD. 

The  sitting  member  moved  to  strike  out  this  district  in  consequence 
of  the  violation  of  the  election  law  by  the  canvassers.    The  vote  was : 

Dodge • 394 

Brooks 136 

Barr , 27 

The  law  is,  (vol.  1,  K.  S.,  page  130:) 

As  soon  as  the  poll  of  an  election  shall  have  been  finally  closed,  the  inspectors  of  said 
election  shall  proceed  to  canvass  the  votes.  Such  canvass  shall  be  public,  and  shall  not  be 
adjourned  or  postponed  until  it  shall  have  been  finally  completed. 

The  canvassers  in  this  district  were  Mr.  White,  Mr.  Baker,  and  Mr. 
Fox.  D.  W.  Clarke,  a  lawyer,  (B.,  18,)  swears  that  White  and  Baker, 
about  9  or  10  o'clock  p.  m.,  got  up  and  walked  over  to  Parker's,  a 
liquor  store,  nearly  opposite,  where  they  tarried  from  a  half  to  a  whole 
hour,  and  no  canvasser  was  left  behind  to  watch  the  ballot-boxes. 
"Ballots  were  lying  around  on  the  table,"  (B.,  19,)  fifty  in  number. 
Mr.  Clarke  expressed  the  opinion  then  to  Senator  Connolly,  his  com- 
panion— 

That  they  had  no  right  to  go  away;  that  it  tvas  against  the  law,  and  tlrat  they  were 
liable  to  liave  the  district  thrown  out. 

Frauds  (adds  Mr.  Clark)  could  have  been  undoubtedly  committed  in  their  absence, 
(B.,aL) 

Senator  Connolly  (B.,  97)  confirms  all  this  testimony  of  Mr.  Clarke. 
The  Congress  ticket,  he  swears,  had  not  beenjcounted  when  the  canvass- 
ers left.  Ignatius  Fox,  the  third  canvasser,  (B.,  294,)  swears  he  went 
with  the  two  other  canvassers.  White  and  Baker,  to  Parker's  to  get 
refreshments;  "they  were  gone  twenty  minutes;"  "the  poll-room  was 
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full  of  people ;"  a  policeman  and  two  or  three  other  citizens  were  left 
Avithin  the  inclosure  where  the  ballots  were.  Fox  thinks  the  con  gressional 
ticket  had  been  counted  before  they  went  out,  but  no  final  count  had 
been  made;  "  simply  counted  in  tens."  A  liquor  store  was  within  fifty 
feet  of  the  place,  where  liquor  was  sold  all  day. 

The  law  was  here  clearly  and  palpably  violated  by  the  adjournment 
and  postponement  of  the  canvass,  while  the  canvassers  were  gone  out 
across  a  broad  avenue  to  drink  and  eat;  and  there  was  no  security  for 
the  congressional  ballot-box  though  counted  in  stacks  of  tens  or  un- 
counted. Because  of  his  absence,  it  is  alleged  and  specified  (B.,  4)  that 
the  vote  was"  made  unnaturally  to  count  thus : 

McClellan 185 

Brooks 134 

Lincoln ,  376 

Dodge 394 

Dodge  thus  18  ahead  of  Abraham  Lincoln,  and  Brooks  and  Barr  com- 
bined 24  behind  McClellan. 

Sow,  every  legal  exaction  which  would  throw  out  the  seventh  district. 
Twenty-first  ward,  or  the  fifteenth  district,  Eighteenth  ward,  would,  a 
fortiori,  throw  out  the  thirteenth  district.  Twenty-first  ward,  because 
there,  in  that  most  critical  period  of  an  election,  the  law  was  palpably 
broken  by  the  willful  absence  of  the  canvassers  from  the  ballot-boxes, 
left  in  the  custody,  not  only  of  strangers  to  the  law,  but  of  persons  un- 
known. Correct  the  return,  then,  by  throwing  out  these  three  districts, 
and  the  result  will  be  thus: 

Brooks.      Dodge. 

Seventh  district,  Twenty-first  ward 160  71 

Fifteenth  district.  Eighteenth  ward 221  57 

Thirteenth  district.  Twenty-first  ward 134  394 


515  522 


Brooks's  ofl&cial  majority  is  148,  from  which  deduct  7  votes  lost  in 
three  districts  thrown  out,  and  the  re*sult  would  be  141  majority  for 
Brooks. 
All  of  which  is  respectfully  submitted,  with  the  following  resolution : 
That  William  E.  Dodge  is  not  entitled  to  a  seat  in  the  House  as  a 
representative  in  the  thirty-ninth  Congress  from  the  eighth  district  in 
Kew  York. 

S.  S.  MAESHALL. 
WILLIAM  RADFORD. 
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FOLLETT  vs^  DELANO. 

» 

In  this  case  the  sitting  member  claimed  that  there  was  a  defect  in  the  notice,  and 

■was  snstained  in  his  view  by  tlie  committee,  but  the  investigation  of  the  evidence  was 
proceeded  with. 

The  contestant  alleged  that  the  poll-books  were  defective,  but  it  was  held  that,  the 
tally-sheets  being  unimpeached,  the  stated  results  could  not  be  set  aside.  The  House 
agreed  to  report  without  a  division. 

May  14,  1866. — Mr.  Dawes,  from  the  Committee  of  Elections,  made  the 

following  report : 

The  Commiteee  of  Ulections,  to  lohich  were  referred  the  memorial  and  ac- 
companying documents  of  Charles  Follett,  esq.,  contesting  the  right  of 
Hon.  Columius  Delano  to  a  seat  in  this  House  as  a  representative  from 
the  thirteenth  congressional  district  in  the  State  of  Ohio,  have  considered 
the  same,  and  submit  the  folloiving  report : 

The  election  here  contested  was  held  on  the  second  Tuesday  of  Octo- 
ber, A.  D.  1861,  and  the  of&cial  canvass  resulted  as  follows : 


COLUMBUS  DELAXO. 

CHARLES   FOLLETT. 

Home. 

Army. 

Total. 

Home. 

Army. 

Total. 

Cosliocton  County                  -      -   . 

1,645 
2,421 
2,770 
3,406 

373 
337 
339 

609 

2,018 
2,758 
3,109 
4,015 

2,136 

2,399 

3,485 

.  3,  444 

34 
50 
56 
57 

2,170 

Knox  Countv                                 '-. 

2,449 

3,541 

Muskiugum  County 

3,501 

10, 242 

1,658 

11,900 

'11,464 

197 

11, 661 

Showing  a  majority  for  the  sitting  member  of  two  hundred  and  thirty- 
nine.  The  notice  of  contest  on  the  part  of  the  contestant,  and  proofs 
submitted  by  him,  are  found  in  Miscellaneous  Document  No,  8  of  the 
present  session.  The  sitting  member  made  no  answer  and  offered  no 
proof. 

It  was  contended  by  the  sitting  member  that  no  notice  of  contest 
had  been  given  him  by  the  contestant,  and  if  otherwise,  that  it  did  not 
appear  that  such  notice  had  been  given  him  within  the  thirty  days  pre- 
scribed by  the  statute  of  1851,  prescribing  the  mode  of  contesting  elec- 
tions in  this  House.  The  only  evidence  of  the  service  of  any  such 
notice  is  contained  in  the  following  affidavits : 

State  or  Ohio,  Knox  County,  sa:  , 

Before  Joseph  Watson,  a  notary  public  within  and  for  said  county  and  State,  person- 
ally appeared  James  T.  Irvine,  and  makes  oath  that  he  served  a  true  copy  of  the 
within  notice  of  contest  upon  Hon.  Columbus  Delano,  by  leaving  it  at  his  residence  in 
Mount  Vernon,  Knox  County,  Ohio,  on  the  29th  day  of  December,  A.  D.  1864. 

JAMES  T.  lEVINE. 

Sworn  to  and  subscribed  before  me  this  7th  day  of  January,  A.  D.  1865. 

[seal.]  '  JOSEPH  WATSON, 

Xotary  Public,  Knox  County,  Ohio. 
State  of  Ohio,  Licking  County  as : 

Before  me,  Henry  Brumback,  a  notary  public  within  and  for  the  county  of  Licking, . 
State  of  Ohio,  personally  came  James  T.  Irvine,  and  makes  oath  and  says,  that  in  addi- 

H,  Mis.  Doc.  152 8 
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tion  to  leaving  a  copy  of  the  ■within  notice  at  the  residence  of  the  said  Delano  on  the 
29th  day  of  December,  A.  D.  1864,  affiant  afterward,  and  on  the  5th  day  of  January, 
A.  D.  1865,  called  upon  the  said  Delano  personally  as  to  the  service  of  said  notice  by 
copy'thereof,  left  at  his  residence  as  aforesaid,  and  presented  to  him  the  original  herein, 
and  requested  him  to  acknowledge  the  service  of  the  same  by  signing  the  form  of 
aokno-wledgment  thereto  attached  in  writing,  as  the  same  now  appears;  and,  also,  on 
the  7th  day  of  January,  A.  D.  1865,  aflaut  again  called  upon  the  said  Delano,  at  his 
residence  in  Mount  Vernon,  Knox  County,  Ohio,  where  said  copy  had  been  left,  as 
before  stated,  and  renewed  the  request  to  have  said  form  of  acknowledgment  of  service 
signed  by  said  Delano,  at  which  time  he  positively  refused  to  sign  any  acknowledgment 
of  said  service,  saying  he  would  let  Mr.  Follett  x>rooure  his  own  evidence,  without  his 
making  any  admissions  in  relation  thereto.    And  further  affiant  saith  not. 

JAMES  T.  IRVINE. 

Sworn  to  and  subscribed  before  me  this  19th  day  of  November,  A.  D.  1865. 
[SEAL.]  HENRY  BRUMBACK, 

Xolary  Public  of  the  State  of  Ohio  in  and  for  the  county  of  Licking. 

It  ■was  contended  by  tlie  sitting  member — 

1st.  That  the  foregoing  affidavits,  not  being  depositions  taken  on  no- 
tice to  the  opposite  party,  in  conformity  to  the  provisions  of  the  statute 
of  1851,  before  alluded  to,  are  not  legal  evidence  of  what  they  recite. 

2d.  That  if  the  recitals  of  these  affidavits  be  taken  as  proved,  still 
the  contestant  had  failed  to  "  give "  him  the  notice  required  bj'  the 
statute.  The  statute  of  1851  (Brightly's  Digest,  p.  254)  contains  the 
following  provisions: 

Whenever  any  persoij  shall  intend  to  contest  an  election  of  any  member  of  the 
House  of  Representatives  of  the  United  States,  he  shall,  within  thirty  days  after  the 
result  of  such  election  shall  have  been  determined  by  the  officer  or  board  of  canvassers 
authorized  by  law  to  determine  the  same,  give  notice  in  writing  to  the  member  whose 
seat  he  designs  to  contest,  of  his  intention  to  contest  the  same,  and  in  said  notice  shall 
specify  particularly  the  grounds  upon  which  he  relies  in  the  contest. 

When  any  such  contestant  or  returned  member  shall  be  desirous  of  obtaining  tes- 
timony respecting  such  election,  it  shall  be  lawful  for  him  to  make  application  to  any 
judge  of  any  court  of  the  United  States,  &c.,  who  shall  thereupon  issue  his  writ  of 
subpoena,  directed  to  all  such  witnesses  as  shall  be  named  to  him,  requiring  the  attend- 
ance of  such  witnesses  before  him  at  some  time  and  place  named  in  the  siiftjjosjia,  in 
order  to  be  then  and  there  examined  respecting  the  said  contested  election,  in  the 
manner  hereinafter  provided. 

The  party  at  whose  instance  such  subpoena  may  be  issued,  shall,  at  least  ten  days 
before  the  day  appointed  for  the  examination  of  the  witnesses,  give  notice,  in  writing, 
to  the  opposite  i^arty,  of  his  intention  to  examine  witnesses,  which  notice  shall  be 
served  by  leaving  a  copy  with  the  person  to  be  notified,  or  at  h  is  usual  place  of  abode. 

The  question  raised  by  the  first  objection  made  by  the  sitting  member 
is,  can  service  of  notice  be  iiroved  by  affidavit,  or  must  the  testimony  of 
a  witness  to  the  fact  of  service  be  obtained,  like  all  other  testimony, 
from  witnesses,  by  deposition  taken  on  notice  to  the  opposite  party,  in 
conformity  with  the  statute  f  The  statute  does  not  provide  in  what 
manner  the  fact  of  service  shall  be  proved,  but  makes  the  general  pro- 
vision already  cited  for  taking  testimony.  It  may  be  noticed  that  this 
statute  provision  does  not  require  the  testimony  of  witnesses  to  be  taken 
in  the  n^nner  prescribed — only  "i«  shall  he  lawfuV  to  take  it  in  the  way 
therein  specified.  Therefore,  in  the  absence  of  any  statute  requirement 
as  to  the  mode  of  proof  of  notice  of  contest,  is  the  affidavit  of  a  third 
person  sufficient!  This  is  the  first  case  since  the  enactment  of  the  law 
of  1851  where  the  question  has  been  raised,  so  far  as  the  committee 
know,  or  where  it  could,  in  practice,  have  been  well  raised ;  for  though 
affidavits  have  been  resorted  to  in  almost  every  case  as  proof  of  the 
service  of  notice  of  contest,  yet  in  every  instance  till  the  present  case 
there  has  been  an  answer  from  the  sitting  member  adimitting  the  service 
of  notice  or  waiving  proof  of  it.  The  sitting  member  Tnade  no  answer 
in  this  case,  and  neither  admitted  nor  denied,  but  left  the  contestant  to 
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prove  that  lie  had  served  the  notice  at  all,  and  within  the  time  pre- 
scribed by  law. 

The  committee  are  of  opinion  that  such  proof,  to  be  admissible,  must 
be  authorized  by  statute  or  some  rule  established  by  the  tribunal  before 
which  the  testimony  is  to  be  used,  and  that  in  the  absence  of  these  an 
affidavit  could  not  be  admitted  according  to  the  principles  which  govern 
in  the  course  of  all  judicial  proceedings.  To  admit  an  afQdavit  of  a 
third  person,  unknown  in  character  to  the  sitting  member,  taken  with- 
out liis  knowledge,. at  a  time  and  place  and  under  circumstances  wholly 
kept  from  him,  is  to  open  a  door  through  which  great  fraud  might  be 
practiced  if  occasion  required.  It  is  a  fact,  too,  as  easy  of  proof  in  the 
manner  pointed  out  in  the  statute  for  taking  testimony  as  any  other 
fact  in  the  case,  and  it  is  deemed  by  the  committee  the  safer  way  to 
require  its  proof  in  that  mode,  if  the  answer  of  the  sitting  member  does 
not  sufficiently  admit  the  fact  or  waive  the  proof  of  it.  This  answer,  if 
made,  must  by  law  be  in  possession  of  the  contestant  before  he  can 
proceed  to  the  taking  of  testimony  under  the  statute,  and  therefore  he 
will  always  have  the  means  of  determining  the  necessity  of  proof. 

The  committee  did  not,  however,  close  their  hearing  of  the  case  with 
their  conclusion  upon  tliis  point,  for  the  reason  that  they  could  not 
know  that  the  House  would  agree  with  this  conclusion,  and  in  that 
event  it  would  become  ultimately  necessary  for  them  to  pass  upon  the 
merits  of  the  case.  The  committee  were  also  desirous  of  reaching  the 
merits  of  the  case,  if  possible,  and  therefore,  reserving  their  decision 
upon  all  preliminary  points,  they  heard  the  parties  upon  the  entire  proof 
submitted. 

The  second  point  raised  by  the  sitting  member  Avas,  that  "if  the 
recitals  of  the  affidavits  of  notice  be  taking  as  proved,  still  the  contestant 
had  failed  to '  give'  him  the  notice  required  by  the  statute."  The  sitting- 
member  claimed  that  the  statute  required  personal  notice.  By  the  first 
affidavit  of  Mr.  Irvine  it  appears  that  notice  was  served  upon  the  sitting 
member  "by  leaving  it  at  his  residence  in  Mount  Vernon,  Knox  (Jounty, 
Ohio,  on  the  29th  of  December,  A.  D.  1864:."  The  statute  provision  is, 
that  "the  contestant  shall  give  notice  in  writing  to  the  member  whose 
seat  he  designs  to  contest."  Is  leaving  a  copy  at  the  residence  "  giving" 
the  sitting  member  such  notice  as  the  statute  requires"?  Serving  of 
notice  by  leaAing  a  copy  at  the  residence  is  not  unusual  injudicial  pro- 
ceedings, but  it  is  believed  by  the  committee  that  such  service  is  never 
legal  unless  authorized  by  statute,  and  can  never  be  substituted  for 
actual  notice  unless  thus  sanctioned.  In  the  law  of  1851  there  is  an 
express  provision  for  leaving  a  notice  of  taking  depositions  at  "  the 
usual  place  of  abode"  of  the  opposite  party,  but  none  for  such  service 
of  notice  of  contest.  A  reference  to  the  debate  in  the  House  at  the 
passage  of  this  act  will  show  that  this  omission  was  designed  in  order 
to  secure  actual  notice.  When  the  bill  was  imder  debate  in  the  House 
the  following  amendment  was  proposed : 

Provided,  That  if  from  any  cause  not  within  the  control  of  tlie  contestant  said  notice 
cannot  be  given,  then  said  notice  shall  he  given  within  thirty  days  after  said  disability 
siiall  cease. 

To  which  it  was  proposed  to  add  a  further  proviso,  in  these  words : 
And  provided  further ,  That  in  case  of  the  absence  of  the  member  whose  seat  is  con- 
tested, the  notice  aforesaid  may  be  served  by  leaving  the  same  at  his  place  of  residence 
with  some  member  of  the  family  of  suitable  age  to  understand  the  same. 

The  member  offering  this  last  amendment  supported  it  upon  the 
express  ground  that  otherwise  "uuder  this  billthe  notice  referred  to 
must  be  served  personally  upon  the  member  whose  seat  it  is  intended 
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to  contest."  Yet  both  amendments  were  rejected,  and  tbe  bill,  witli 
this  interpretation,  became  a  law.  The  committee  are  satisfied  that  it  is 
the  correct  construction  to  require  personal  notice.  If  personal  notice 
should  be  impossible  by  reason  of  the  absence  of  the  sitting  member 
from  the  county,  or  otherwise  beyond  the  reach  of  the  notice,  or  if 
from  any  other  cause  it  is  impracticable,  the  House  has  at  all  times 
control  over  the  matter,  and  will  provide  a  suitable  remedy,  as  was 
done  in  the  case  of  WQliamson  vs.  Sickles.  (Bartlett's  Contested  Cases, 
p.  289.) 

In  the  second  affidavit  of  Mr.  Irvine  it  is  stated  that,  January  5, 1864, 
he  presented  to  the  sitting  member  the  original  of  the  notice  of  contest, 
and  requested  him  to  acknowledge  the  service  of  it  at  his  house  on  a 
previous  day,  and  that  the  sitting  member  declined  so  to  do.  '  The  com- 
mittee are  of  opinion  that  this  would  amount  to  a  sufficient  service 
under  the  law  of  1851,  if  properly  proved,  and  if  within  the  time  pre- 
scribed by  that  law.  Upon  the  mode  of  proof  nothing  further  need  be 
added.  Did  this  service  fall  "within  thirty  days  of  the  time  when  the 
result  of  such  election  shall  have  been  determined  by  the  officer  or 
board  of  canvassers  authorized  by  law  to  determine  the  same."  The 
statute  of  Ohio,  May  3,  1852,  requires  this  determination  to  be  made 
"within  ten  days  after  the  first  day  of  December,"  but  the  certificate 
may  be  given  to  the  successful  candidate  at  any  time  thereafter.  There 
is  no  provision  for  proclamation  or  other  notice  to  any  one  on  what  day 
within  the  specified  time  this  determination  is  made.  There  is  no  way 
provided  by  statute  by  Avhich  any  one  can  ascertain  on  what  day  within 
the  limit  specified  the  determination  has  been  made.  The  committee 
are  therefore  of  opinion  that  the  contestant  has  thirty  days  from  the 
last  day  of  the  "ten  days  after  the  first  day  of  December,"  unless 
knowledge  has  been  brought  home  to  him  of  a  determination  at  an 
earlier  day.  Consequently  the  fifth  day  of  January  would  be  within 
the  thirty  days,  and  in  season. 

The  contestant  claimed  that  the  sitting  member,  by  failing  to  answer, 
must  be  taken  to  have  confessed  the  truth  of  the  allegations  in  the 
notice.  The  statute  requires  of  the  sitting  member,  "  within  thirty  days 
after  the  service,  to  answer  such  notice,  admitting  or  denying  the  facts 
alleged  therein,  and  stating  specifically  any  other  grounds  upon  whicJi 
he  rests  the  validity  of  his  election."  If  the  contestant  and  the  sitting 
member  were  the  only  parties  interested  in  the  representation  of  this 
district,  it  might  not  be  unfair  to  hold  that  the  sitting  member,  upon  ser- 
vice of  notice  upon  him  according  to  law,  must  answer  as  the  law  requires, 
or,  by  neglect  or  refusal,  be  taken  as  confessing  the  truth  of  the  allega- 
tions made  in  conformity  to  law  against  his  right  to  his  seat,  and  abide 
the  judgment  of  the  House  upon  such  confession.  But  the  contestant 
and  the  sitting  member  are  by  no  means  the  only  parties  interested  in 
this  representation.  The  electors  of  the  district,  each  and  every  one 
of  them,  have  a  vital  interest  in  that  question,  and  no  one  of  them  can 
be  precluded,  by  any  laches  not  his  own,  from  insisting  that  the  choice 
of  the  majority  shall  be  regarded.  2^o  confession  of  the  sitting  member, 
however  it  might  bind  him  personally,  can  place  the  contestant  in  the 
seat,  unless  he  is  the  choice  of  the  majority,  nor  deprive  that  majority 
of  its  rightful  representation.  The  sitting  member  may  well  be  deprived, 
by  his  neglect  to  answer,  of  reliance  upon  "any  other  grounds  upon 
which  he  rests  the  validity  of  his  election,"  for  he  has  never  given  notice 
of  any  such  grounds;  but  the  committee  are  of  opinion  that  the  House 
should  require  proof  that  the  sitting  member  has  not,  and  that  the  con- 
testant has,  a  majority  of  the  legal  votes  before  unseating  the  one  and 
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admitting  the  other,  however  the  sitting  member  may  have  seen  fit  to 
conduct  hivS  own  case  in  a  contest. 

The  notice  of  contest  (Mis.  Doc.  No.  8)  contains  fifteen  specifications, 
but  none  of  these  were  relied  on  except  those  which  alleged  that  there 
were  counted  by  the  canvassers,  in  making  up  the  majority  for  the  sit- 
ting member,  "soldiers' votes"  from  returns  so  defective  in  form  and 
substance  as  to  make  them  wholly  illegal  and  void;  that  th^  poll- 
books  from  the  Seventy-eighth  and  Ninety-seventh  regiments  Ohio  a^oI- 
unteer  infantry  are  not  certified  to  by  any  of  the  officers  of  the  election, 
neither  judges  nor  clerks,  as  required  by  the  act  of  March  30,  1864,  of 
the  laws  of  Ohio,  section  10,  (page  42,  printed  document;)  nor  is  there 
a  certificate  of  the  oath  required  by  the  fifth  section  of  said  act.  (Pages 
41  and  42.)  For  copies  of  these  poll-books,  see  pages  18  and  35.  The 
same  defect  (except  as  to  the  oath)  is  found  in  the  poll-books  of  the  Thirty- 
second  and  Twenty-seventh  Ohio  volunteer  infantry.  Veteran  Eeserve 
Corps,  at  Eock  Island ;  Thirteenth  regiment  Ohio  volunteer  cavalry,  on 
pages  26,  27,  30,  and  39.  That  the  poll-book  of  the  Fifteenth  regiment 
Ohio  volunteer  infantry  does  not  shoA?  when,  where,  or  by  whom  the 
election  was  held,  the  heading  being  left  blank.  (See  page  19,  printed 
document.) 

That  from  said  polls  there  was  returned  and  counted  for  Mr.  Delano 
the  following  number  of  votes,  viz: 

Seventy-eighth  regiment,  printed  document,  page  13,  votes 83 

Ninety-seventli  regiment,  printed  document,  pages  6,  8, 13,  votes..  132 

Thirty-second  regiment,  printed  document,  pages  6,  8, 10,  votes  ...  21 

Veteran  Eeserve  Corps,  printed  document,  pages  5,  8,  12,  votes  . . .  7 

Thii-teenth  regiment,  printed  document,  pages  8, 13,  votes 18. 

Twenty-seventli  regiment,  printed  document,  page  10,  votes 17 

Fifteenth  regiment,  printed  document,  pages  5, 12,  votes 33 

In  all 311 

For  contestant  from  these  polls,  votes 1 

From  the  Ninety-seventh  regiment 310 

therefore  should  be  deducted  from  the  sitting  member,  by  reason  of 
these  defective  and  illegal  returns,  leaving  a  majority  for  the  contestant 
of  eighty-four  on  the  home  and  soldier  vote. 

Those  x)ortions  of  the  law  of  Ohio  providing  for  the  voting  of  soldiers 
in  the  field  are  as  follows : 

Sec  1.  That  -frhenever,  during  the  existouce  of  the  x'resent  rebellion,  any  of  the 
qualified  voters  of  this  State  shall  be  in  the  actual  military  service  thereof,  or  of  the 
United  States,  and  as  such  shall  be  absent  from  the  township  or  ward  of  their  residence, 
either  within  or  beyond  the  limits  of  the  State,  on  the  days  appointed  by  law  for 
holding  county,  state,  congressional,  or  presidential  election  within  the  State,  such 
qualiiied  voters  shall  be  entitled  at  such  time  to  exercise  the  right  of  suffrage  as  fully 
as  if  they  were  nresent  within  their  respective  townships,  or  other  usual  place  of 
election.    *"»  »  *  *  »  *  *  *  *■» 

Sec.  10.  At  the  close  of  the  polls,  the  poll-books  shall  be  signed  by  the  judges  and 
attested  by  the  clerks,  the  names  counted,  and  the  number  set  down  at  the  foot  of  the 
poll-books,  and  a  certificate  of  the  oath  of  judges  and  clerks  attached  thereto. 
A  Sec.  11.  Duplicate  tally-sheets  shall  be  made  out  of  the  votes  of  each  county  sep- 
aS'ately.  For  this  purpose  such  number  of  assistant  clerks  may  be  appointed  by  the 
judges  as  may  be  necessary  for  dispatching  the  business,  who  shall  take  the  same  oath 
prescribed  for  the  principal  clerks.  The  votes  of  each  county  shall  be  entered  on  the 
tally-sheets  thereof,  in  separate  columns,  opposite  the  names  of  the  persons  voted  for, 
and  the  tally-sheets  duly  certified  by  the  judges  and  attested  by  the  principal  clerks 
in  the  manner  herein  provided. 

Sec.  12.  After  the  poll-books  are  signed,  the  ballot-box  shall  be  opened  and  the  bal- 
lots taken  out  one  at  a  time  by  one  of  the  judges,  who,  while  holding  the  ballot  in  his  hand 
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shall  announce  tlie  county  for  which  it  was  cast,  and  the  names  of  the  several  persons 
therein  contained,  together  with  the  respective  officers  for  which  each  name  is  desig- 
nated. He  shall  then  deliver  it  to  the  second  judge,  who,  after  examining  the  same, 
shall  pass  it  to  the  third  judge,  who  shall  string  it  upon  a  thread  and  carefully  preserve 
it.  As  the  ballots  are  read  the  clerks  and  their  assistants  shall  make  the  proper  entries 
upon  the  tally-sheets  of  the  proper  county. 

Sbc.  13.  When  the  examination  and  counting  of  the  ballots  are  completed,  the  tally- 
sheets  of  each  county  shall  be  carefully  inspected  by  the  judges,  and  the  number  of 
votes  given  for  each  candidate  be  ascertained  and  set  down  opposite  his  name  on  the 
tally-sheet,  as  indicated  in  the  form  herein  given. 

Sbc.  14.  After  the  tally-sheets  are  certified  and  attested,  the  judges  shall  inclose 
one  tally-sheet  for  each  county  in  an  envelope,  and  transmit  the  same,  carefully  sealed 
up,  by  the  first  mail,  express,  or  o'ther  safe  means  of  conveyance,  to  the  clerk  of  the 
court  of  common  pleas  of  such  county,  who  shall  file  and  preserve  the  same  with  the 
poll-books  returned  from  the  townships,  wards,  and  election  precincts  within  the 
county.  They  shall  also  inclose  one  of  the  poll-books  and  all  the  ballots  in  one  envel- 
ope or  package,  and  by  the  next  mail,  express,  or  safe  means  of  conveyance,  transmit 
the  same,  carefully  sealed  up,  to  the  governor,  who,  indorsing  thereon  the  date  of  itp 
receipt,  shall  deposit  the  same  in  the  office  of  the  secretary  of  state,  there  to  remain 
unopened  until  delivered  to  the  State  board  of  canvassers,  hereafter  provided  for. 
They  shall  inclose  the  other  poll-book,  together  with  one  full  set  of  the  tally-sheets, 
in  another  package  or  envelope,  and  by  mail,  express,  or  other  safe  means  of  convey- 
ance, transmit  the  same,  carefully  sealed  up,  not  sooner  than  five  days  after  the  election, 
to  the  State  auditor,  to  be  by  him  retained  unopened  until  delivered  to  the  State  board 
of  canvassers  as  aforesaid. 

BOARD   OF   CANVASSERS. 

Sec.  18.  The  auditor  of  state,  treasurer  of  state,  and  secretary  of  state  shall  con- 
stitute a  State  board  of  canvassers.  In  case  any  of  these  officers  decline,  or  is  unable 
to  serve,  or  be  a  candidate,  then  the  governor,  upon  notice  to  him  of  such  declination, 
or  inability,  or  candidacy,  shall  appoint  some  other  suitable  person  to  fill  the  vacancy 
so  created,  who,  before  entering  upon  the  duties  of  said  appointment,  shall  take  and 
subscribe  an  oath  faithfully  and  impartially  to  discharge  the  same. 

CANVASSING  RBTURNS. 

Sec.  so.  On  the  thirtieth  day  after  every  such  general  election,  or  within  three  days 
thereafter,  and  on  the  twentieth  after  any  such  presidential  election,  the  secretary  of  state 
shall,  on  demand,  deliver  to  the  board  of  canvassers  all  the  poll-books,  tally-sheets  and 
ballots  so  returned  and  deposited  in  his  office,  and  the  said  board  shall  proceed  at 
once  and  as  rapidly  as  possible  to  open  and  canvass  the  same,  making  and  certifying 
duplicate  abstracts  thereof,  by  counties,  and  sorting  and  arranging  and  stringing  the 
ballots  of  each  county  separately,  declare  and  certify  the  number  of  votes  shown  by 
the  tally-sheets  to  have  been  cast  for  each  candidate  therein  named  respectively;  one 
of  which  abstracts  shall  be  deposited  in  the  office  of  the  governor,  and  the  other  in 
the  office  of  the  secretary  of  state,  to  which  the  said  poll-books,  ballots,  and  tally- 
sheets  shall  be  returned  and  therein  kept  on  file. 

Sec.  21.  The  said  poll-books,  ballots,  tally-sheets  and  abstracts  in  the  office  of  the 
secretary  of  state  shall  be  at  all  times  subject  to  the  inspection  of  any  candidate  or 
elector  interested  in  the  same,  and  on  demand  of  any  such  candidate  or  elector  and  the 
payment  of  one  dollar,  the  secretary  of  state  shall  make  out  and  certify  to  the  clerk  of 
the  court  of  common  pleas  of  the  proper  county  a  copy  of  any  such  abstract. 

Sec.  22.  Before  issuing  and  delivering  any  commission  to  any  person  claiming  to  be 
elected  to  any  of  the  offices  referred  to  in  the  first  section  of  tliis  act,  tlie  governor 
shall  compare  the  abstract  of  the  soldiers'  vote  for  the  proper  county  or  counties  in  his 
office,  with  the  abstracts  returned  to  the  office  of  the  secretary  of  state  by  the  clerks 
for  the  same  counties,  and  if  it  shall  appear  therefrom  that  the  abstract  from  the  coun- 
ties omit  therefrom  such  number  of  the  soldiers'  vote  as  would  change  the  result  of 
the  aggregate  votes,  he  shall  issue  the  commission  to  the  persons  shown  by  said  aggre- 
gate vote  to  be  entitled  thereto. 

Sec.  25.  The  tally-sheet  of  the  county.  State  and  congressional  election  may  be  iu 
the  form  substantially  as  follows : 

Tally-sltect  of  voters,  iiamca  of  persons  voted  for,  for  vihat  office,  the  number  of  votes  given  for 

each  candidate,  cast  hij  the  qualified  electors  of Count;),  in  the  State  of  Ohio,  in  the 

military  service  of  the  United  States,  at  an  election  held  on  the Tmsdaij  of , 

J.  D.  ,  in  ,  No.  ,  0.   V.  ,  at  — -,  in  the  county  of , 

and  State  of ,  of  which  J.  B.,  C.  D.,  and  E.  F.  were  judges,  and  J.  K.  and  L.  M 

clei-ks. 

Total  vote  for 
each  caiifli(3atc. 


For  governor A.  B . 

For  representatives  in  Congress H.  R  - 
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Sec.  26.  The  tally-sheet  of  presidential  elections  may  he  in  form  substantially  as 
follows : 

Tally-sheet  of  an  election  held  on  the  Tuesday  next  after  the  first  Monday  in  Nove/iriber,  A. 

D. ,  in ,  No. ,  0.  F.  ,  at  ,  in  the  county  of ,  and 

State  of ,  iy  qualified  voters  of  the  State  of  Ohio,  showing  the  names  of  the  persons 

voted  for  for  electors  of  President  and  Vice-President  of  the  United  States  for  the  State  of 
Ohio,  and  the  nunibe)-  of  votes  cast  for  each. 

Ifumber  of  votes  cast 
for  each  candidate. 

L.  M 

J.  K 

E.  M 

F.  W , 

Sec.  27.  The  certificate  and  attestation,  to  he  indorsed  on  the  tally-sheets  of  all 
such  elections  by  the  judges  and  clerks,  shall  be  substantially  as  follows : 
It  is  hereby  certified  that  the  within  and  foregoing  tally-sheet  is  correct,  and  shows 

the  number  of  votes  cast  at  this  election  by  the  qualified  electors  of County, 

State  of  Ohio,  thereat,  the  names  of  the  persons  for  whom,  and  the  offices  for  which, 
the  same  were  cast,  and  the  number  given  for  each  candidate. 

A.  B., 
C.  D., 

E.  F.,  Judges. 
Attest:  J.  K., 

L.  M.,  Clerks. 

Sec.  28.  When  any  election  under  this  act  shall  be  held  in  this  State,  all  the  pro- 
visions of  the  general  law  in  relation  to  frauds  at  elections  and  the  punishment  thereof, 
consistent  with  the  provisions  of  this  act,  shall  apply  to  all  elections  under  this  act. 

The  references  here  given  to  the  different  pages  of  the  record  [Mis. 
Doc.  8]  show  the  defects  here  alleged  to  have  existed  in  the  poll-books 
coming  up  with  the  other  papers  from  the  several  camps  and  voting 
places  in  the  field  to  the  office  of  secretary  of  state.  Copies  of  none  of 
the  accompanying  papers  were  produced,  and  therefore  the  committee 
are  to  presume,  in  the  absence  of  anything  to  the  contrary,  that  the 
other  papers  required  by  law  to  accompany  these  poll-books  did  accom- 
pany them,  and  are  now  on  file  in  their  proper  place,  properly  filled  up 
and  attested.  A  reference  to  the  statute  cited  will  show  what  these 
papers  are  which  come  up  with  the  poll-book,  and  what  use  they  serve. 
From  this  reference  it  appears  that  there  are  to  be  kept  two  poll-books, 
two  sets  of  tally-sheets,  the  form  of  which  is  given  in  the  law,  and  the 
ballots  themselves  counted  and  strung  on  a  string.  The  tally-sheet 
gives  the  time  and  place  of  holding  the  election,  the  persons  by  whom 
it  was  conducted,  the  number  of  votes  cast,  and  for  whom ;  and  the  bal- 
lots show  with  equal  certainty  for  whom  and  how  many  votes  were  cast. 
The  poll-book  should  show  when  and  by  whom  the  electio]i  was  held, 
and  the  names  and  number  of  the  voters.  The  law  requires  one  set  of 
tally-sheets  to  be  sent  to  each  county  having  officers  voted  for ;  the 
other  fuU  set  of  the  tally-sheets  and  one  set  of  poll-books  are  to  be  sent 
to  the  State  auditor;  the  other  poll-books  and  the  ballots  are  to  be  sent 
to  the  secretary  of  state.  Upon  the  day  specified  in  the  law,  the  board 
of  canvassers  are  required,  in  the  manner  therein  specified,  to  take  and 
canvass  these  returns,  and  "declare  and  certify  the  number  of  votes 
shown  by  the  tally-sheets  to  have  been  cast  for  each  candidate  therein 
named  respectively."  From  these  provisions  it  appears  that  the  result 
is  to  be  declared  from  the  tally-sheets  alone — not  from  the  poll-books 
at  all. 

If,  therefore,  the  "  tally-sheets"  are  complete,  the  means  of  ascertain- 
ing accurately  the  result  are  at  hand.  Indeed,  the  result  could  not  be 
determined  at  all  from  the  poll-books,  for  they  do  not  disclose  for  whom 
a  vote  was  cast.    The  tally-sheet  is  the  only  paper  which  shows  that 
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result.  By  counting  the  ballots  anew  that  result  may  be  verified;  but 
the  poll-book  would  render  no  such  aid.  That  cftitains  only  the  num- 
ber and  names  of  the  voters  in  the  aggregate.  Now,  the  law  requiring 
the  canvassers  to  declare  and  certify  the  number  of  votes  shown  by  the 
tally-sheets,  and  there  being  no  proof  or  allegation  that  the  tally-sheets 
were  not  correct  in  form  and  substance,  the  return  made  from  the  tally- 
sheets  which  shows  a  majority  for  the  sitting  member,  must  prevail. 
It  is  competent  to  overthrow  that  return  by  proof,  but  not  without  it: 
Prima  facie  in  the  first  instance,  it  remains  "sufficient  until  evidence  in 
conflict  with  it  shall  be  introduced  satisfying  the  committee  and  the 
House  that  it  is  not  true.  Nothing  has  been  introduced  at  all  conflict- 
ing with  the  result  declared  from  these  tally-sheets.  Defective  poll-books 
do  not  conflict  with  the  tally-sheet.  They  may  fail  from  this  defect  to 
corroborate,  but  do  not,  therefore,  tell  a  different  story.  But  the  law 
does  not  require  that  the  tally-sheets  shall  be  corroborated.  They  stand 
alone,  unless  overthrown  by  positive,  not  negative,  evidence.  This  view 
of  the  law  is  entirely  sustained  in  a  recent  case  before  the  supreme  court 
of  Ohio,  so  nearly  like  this  in  the  particulars  here  referred  to  as  to  be 
hardly  distinguishable  from  it.  It  is  the  case  of  Howard  vs.  Shields, 
decided  at  the  December  term  of  that  court,  A.  D.  1865,  and  not  yet 
published.  The  committee  quote  so  much  of  the  opinion  of  the  court 
in  that  case  as  bears  upon  the  case  under  consideration.  The  syllabus 
is  as  follows : 

A  regular  and  perfect  tally-sheet  of  an  election  lield  under  the  soldiers'  voting  law 
is  of  itself  prima  facie  evidence  in  such  contest  of  the  votes  therein  indicated. 

And  the  court  say  in  support  of  this  syllabus : 

The  second  error  assigned  is  that  the  court  rejected  the  tally-sheets  and  poll-books 
of  three  several  elections  held  in  the  army  under  the  acts  passed  for  that  purpose. 

The  tally-sheets  were  in  conformity  to  law  and  unobjectionahle.  The  defects  in  the 
•poll-hooks  accompanying  them  were  that  the  number  of  voters  is  not  stated  at  the 
foot,  and  does  not  appear  otherwise  than  by  counting  the  names,  and  that  they  were 
not  signed  by  the  judges  and  clerks.  In  other  respects  they  were  regular  and  accord- 
ing to  law.-  The  names  of  the  judges  and  clerks  are  recited  in  the  caption  of  the  poll- 
books,  and  are  signed  to  the  affidavit,  which  stands  immediately  below  the  place  where 
they  should  have  signed  the  poll-books.  The  tally-sheets  were  received  and  counted 
by  the  county  canvassers,  and  form  part  of  the  abstract  made  out  by  the  clerk;  The 
record  shows  that  they  were  rejected  by  the  court  below,  together  with  so  much  of 
the  abstract  of  the  county  canvassers  as  consisted  of  the  votes  therein  evidenced. 

In  rejecting  these  papers  we  are  satisfied  the  court  erred.  The  tally-sheet  alone 
makes  a,  prima  facie  case.  It  is  upon  the  tally-sheets  alone  that  the  county  canvassers 
declare  the  result.  (61  O.  L.,  92,  section  17.)  The  poll-books  are  not  sent  to  tbem.  If 
the  tally  is  good  before  them,  it  should,  till  impeached,  be  good  before  the  court.  The 
policy  of  the  law  seems  to  be  that,  until  the  contrary  is  shown,  the  tally-sjieet  shall 
be  taken  and  considered  as  a  true  statement  of  the  number  of  legal  votes  cast  for  each 
candidate.  Of  course  it  is  open  to  be  impeached  by  the  other  party.  But  it  is  hardly 
necessary  to  say,  that  an  informal  or  defective  accompanying  poll-book,  in  no  way 
contradicting  its  statements,  is  not  an  impeachment. 

If,  however,  the  poll-books  were  indispensable,  was  there  not  substantially  a  suffi- 
cient signing  to  make  them  valid  as  such  ?  The  judges  and  clerks  signed  the  affidavit. 
We  have  their  oaths  and  their  signatures.  Would  an  additional  signature  add  any- 
thing to  the  verity  of  the  paper  ?  I  think  not.  I  think  the  requirement  to  sign  at  the 
foot,  and  the  requirement  to  state  the  whole  number  of  voters,  a  matter  which  can  be 
obtained  from  the  body  of  the  poll-book,  should  be  considered  as  merely  directory,  and 
not  as  absolutely  essential.  The  original  act,  which  requires  the  county  canvassers  to 
make  their  abstract  from  the  poll-book,  and  not  from  the  tally-sheet,  declares  that  no 
election  shall  be  set  aside  for  want  of  form  in  the  poll-books,  provided  they  contain 
the  substance.  (1  S.  &  C.  St.,  539,  section  33.)  If  there  were  defects  in  substance, 
and  not  in  form,  merely,  it  is  enough  to  say  that  the  tally-sheets  were  perfect  and 
uuimpeached. 

The  committee  concur  in  and  adopt  this  reasoning ;  and  inasmuch  as 
in  the  case  before  them  there  is  no  allegation  or  complaint  that  the 
tally-sheets  were  not  perfect,  and  there  has  been  no  attempt  to  impeach 
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them,  tlie  committee  do  not  set  aside  the  result  as  shown  by  them.  That 
result  shows  a  majority  for  the  sitting  member  of  two  hundred  and 
thirty-nine  votes. 

They  therefore  report  the  following  resolution : 

Besolved,  That  the  Hon.  Columbus  Delano  is  entitled  to  the  seat 
occupied  by  him  in  this  House  as  the  representative  from  the  thirteenth 
district  of  Ohio  in  the  39th  Congress. 


BOYD  TS.  KELSO. 

The  allegations  of  irregularities  and  illegalities  were  vague  and  tlie  evidence  lield  to 
Ibo  vinsatisfaotory.    The  sitting  member  retained  the  seat  by  a  nem.  con.  vote. 

June  25,  1866. — Mr.  Upson,  from  the  Committee  of  Ele^ions,  made 

the  following  rei^ort. 

The  Committee  of  Elections.,  to  whom  was  referred,  the  memorial  of  8.  M. 
Boyd,  contesting  the  right  of  the  Son.  John  B.  Kelso  to  a  seat  in  the 
thirty-ninth  Congress  as  a  representative  from  the  fourth  congressional 
district  of  Missouri,  having  considered  the  same,  and  the  evidence  sub- 
mitted in  reference  thereto,  make  the  following  report  : 

The  election  here  contested  was  held  on  the  8th  day  of  November, 
A.  D.  1864.  It  appears  that  the  said  fourth  district  is  composed  of  some 
twenty-one  counties.  The  contestant,  on  the  9th  day  of  January,  A.  D. 
1865,  served  on  the  sitting  member  a  notice  (pages  1,  2,  and  3,  Mis.  Doc. 
IS'o.  93)  of  intention  to  contest  his  right  to  the  seat  as  a  representative 
of  the  said  fourth  congressional  district,  and  setting  forth  the  grounds 
of  contest. 

The  said  specifications  are  very  general,  vague,  and  indefinite,  but,  so 
far  as  can  be  gathered  from  them,  they  raise  some  objections  to  the  reg- 
ularity of  the  election,  and  the  legality  of  some  of  the  votes  at  some  of 
the  election  precincts  in  the  counties  of  Barry,  McDonald,  ISTewton, 
Jasper,  Dade,  and  Polk,  which  are  included  in  said  district,  but  state 
no  objections  to  the  election  or  the  votes  cast  at  the  election  precincts 
in  any  of  the  other  counties  of  the  district.  The  vote,  how.ever,  of  Cap- 
tain Stephen  Julian's  company,  of  the  Second  regiment  Missouri  artillery, 
stationed  at  St.  Louis,  was  also  objected  to  or  questioned  in  said  notice. 

The  sitting  member  iiled  his  answer  to  said  notice  of  contest,  (pages 
130, 131,  and  132,  Mis.  Doc.  92,)  denying  the  several  specifications  and 
allegations  of  contestant,  and  alleging  certain  objections  to  the  election, 
and  to  the  legality  of  the  votes  cast  for  contestant  at  various  precincts 
in  different  counties  of  the  district. 

A  further  formal  notice  of  contest  appears  on  page  8,  Mis.  Doc.  92, 
purporting  to  have  been  given  by  the  contestant,  and  accompanied  by  a 
certificate  of  a  deputy  sheriff,  setting  forth  that  he  served  it  on  the  wife 
of  the  contestee  on  the  21st  day  of  March,  1865,  of  which  notice,  how- 
ever, no  other  proof  of  service  appears,  and  no  notice  seems  to  have  been 
taken  of  it  by  the  contestee,  and  he,  on  the  hearing,  objected  to  its  con- 
sideration in  the  case,  it  not  having  been  given  within  the  time  pre- 
scribed by  the  act  of  February,  1851 ;  and  also  objected  to  the  1st,  2d, 
9th,  10th,  11th,  and  12th  specifications  in  the  original  notice  of  contest, 
for  insufficiency  in  not  specifying  with  particularity  the  grounds  of  con- 
test, as  required  by  said  act.    But  as  no  objection  to  the  sufficiency  of 
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the  first  notice  appears  to  have  been  taken  in  the  answer  of  the  contes- 
tee,  it  is  probable  that,  according  to  the  precedents  in  such  cases,  the 
objection  to  the  sufficiency  of  the  first  notice,  so  far  as  the  contestee  is 
concerned,  may  be  considered  to  have  been  waived. 

The  second  notice  not  having  been  given  in  time,  and  not  appearing 
by  any  proof  to  have  been  served  as  required  by  law  had  it  been  given 
in  time,  and  no  application  having  been  made  or  leave  granted  to  the 
contestant  to  amend  his  notice  after  the  expiration  of  the  time  fixed  by 
the  law  for  serving  the  same  on  the  contestee,  it  is  not  properly  in  the 
case,  and  cannot  therefore  be  considered  in  this  investigation ;  though, 
from  a  casual  examination  of  its  contents,  the  committee  think  that  if  it 
had  been  admitted  and  considered  it  would  not  probably  have  materi- 
ally affected  the  result. 

The  contestant  not  having  raised  any  objection  in  his  notice  to  the 
election  at  any  of  the  precincts  in  the  several  counties  of  the  district, 
other  than  fc  the  counties  of  Barry,  McDonald,  JTewton,  Jasper,  Dade, 
and  Polk,  any  evidence  he  may  have  submitted  as  to  the  votes  cast  at 
the  several  election  precincts  in  such  other  counties  is  manifestly  irrele- 
vant and  inadmissible;  and  the  contestee  having  also  objected  to  such 
evidence  on  that  account,  it  is  not  considered  in  the  case.  The  evidence, 
however,  is  in  itself  very  defective,  so  that  its  rejection  cannot  work 
any  serious  prejudice.  The  sitting  member  having  the  certificate  of 
election,  prima  facie,  has  been  legally  elected,  and  it  is  for  the  contest- 
ant to  overcome  this,  prima  facAe  right,  invalidate  the  contestee's  right 
to  the  seat,  and  show  himself  entitled  thereto.  < 

There  is  no  evidence  in  this  case  before  the  committee  to  show  what 
votes  or  returns  were  included  in  the  final  canvass  in  the  office  of  the 
secretary  of  state  (Rev.  Stat.  Mo.,  vol.  1,  page  702,  sec.  30).  of  the  votes 
cast  for  representative  in  Congress  in  this  congressional  district. 

The  abstract  of  the  vote  cast  in  the  several  counties  of  the  district, 
presented  by  the  contestant,  (page  17,  Mis.  Doc.  92,)  on  its  face  purports 
to  give  for  Boyd  3,888  votes ;  for  Kelso,  3,972 ;  for  M.  J.  Hubble,  400 ; 
and  for  P.  B.  Larrimore,  4 ;  making  a  plurality  for  Kelso  of  only  84 
votes ;  but  the  sitting  member  claims  to  have  this  tabular  statement 
corrected  by  the  preceding  certified  returns  furnished  by  contestant 
from  the  office  of  the  secretary  of  state,  (pages  9  to  17,  Mis.  Doc.  No.  92,) 
which  give  no  returns  of  votes  from  Ozark  County,  and  also  none  from 
Douglas  County  alone,  but  the  certified  return  from  Douglas  County 
(page  9,  Mis.  Doc.  92)  shows,  as  he  alleges,  that  it  purports  to  be  made 
up  of  votes  from  Douglas  and  Ozark  Counties  combined,  and  that 
under  the  laws  of  Missouri  (Eev.  Stat.  Mo.,  vol.  1,  page  701,  sec.  25)  the 
clerk  of  Douglas  County  could  not  certify  any  abstract  or  return  of 
votes  except  that  of  Douglas  County,  and  that  it  being  impossible  to 
correct  the  return  by  reason  of  the  absence  of  any  separate  certified 
return  of  the  vote  for  either  Ozark  County  or  Douglas  County,  the 
entire  vote  claimed  for  both  counties  should  be  rejected. 
.  The  said  tabular  statement  (page  17,  Mis.  Doc.  92)  gives  from  Ozark 
County  34  votes  for  Boyd  and  none  for  Kelso,  and  from  Douglas '  141 
votes  for  Boyd  and  53  for  Kelso ;  and  rejecting  these,  on  the  face  of  the 
papers  furnished  by  contestant,  Kelso's  plurality  would  be  206.  With- 
out carefully  scanning  or  deciding  upon  the  sufficiency  of  the  specifica- 
tions in  contestant's  notice  under  the  law  of  1851,  further  than  we  have 
before  stated,  (the  contestee  in  his  answer  not  having  raised  any  objec- 
tion to  the  sufficiency  of  the  same,)  the  committee  have  proceeded  to 
examine  the  evidence  submitted  to  see  if  that  made  out  any  case  for 
contestant  as  alleged  in  said  notice.    The  only  witnesses  produced  by 
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the  contestant,  as  to  the  election  at  King's  Prairie  precinct,  in  Barry 
Connty,  are  John  Goodnight  (page  18)  and  Hood  Tate,  (page  19.) 
Each  testifies  that  several  persons  voted  there  who  were  not  residents 
of  the  township,  without  taking  the  oath  required  in  such  cases,  (1  Eev. 
Stat.  Mo.,  page  704,  sec.  43;)  and  that  several  soldiers  voted,  but  it  does 
not  appear  for  whom  any  of  these  persons  voted,  nor  but  that  these 
soldiers  were  all  lawful  voters.  What  purports  to  be  a  copy  of  the  poll- 
book  for  this  precinct  (pages  41,  42,  and  43,  Mis.  Doc.  92)  seems  also 
to  be  in  proper  form ;  and  from  it,  it  appears  that  the  Avhole  number  of 
persons  voting  there  was  51,  while  onlj"^  42  votes  are  returned  for  repre- 
sentative in  Congress,  viz :  39  for  Kelso,  and  3  for  Boyd. 

William  Eobison  and  S.  H.  Carlile  testify  (pages  20  and  21,  Mis.  Doc. 
92)  as  to  the  election  at  Cassville,  or  Flatbush  precinct,  in  this  county. 

Both  testify  that  some  soldiers  and  three  other  persons,  who  were  non- 
residents of  the  county,  voted  there,  but  do  not  say  for  whom  they  voted, 
nor  that  the  soldiers  or  other  persons  were  not  lawful  voters.  From 
what  is  claimed  to  be  a  copy  of  the  poll-book  for  this  precinct,  (page  50,) 
though  not  in  the  form  now  i)rescribed  by  law,  it  would  seem,  if  this 
copy  is  evidence,  that  the  three  non-residents  of  the  county,  Jenkins, 
Hickok,  and  N'ellis,  voted  for  Kelso,  but  it  does  not  apiiear  but  that  they 
were  residents  of  the  congressional  district,  and  lawful  voters  here, 
under  Eevised  Statutes  of  Missouri,  vol.  1,  page  704,  sec.  43.  Carlile 
says  that,  in  casting  up  the  vote  of  Barry  County,  in  making  the  county 
canvass,  the  poll-book  of  no  township  was  rejected  for  illegality  or  infor- 
mality. John.Eay  and  Enoch  Williams  testify  (page  21)  as  to  the  elec- 
tion at  Crane  Creek. 

Eay,  who  was  county  clerk,  only  says  that  no  ballots  were  returned 
from  Crane  Creek,  and  that  the  poll-book  returned  from  that  township 
"  had  the  vote  of  each  voter  extended  opposite  the  name  of  said  voter, 
after  the  manner  of  a  viva  voce  poll-book,"  and  that  no  poll-book  was 
rejected  in  casting  up  the  vote  of  the  county. 

Williams  testifies  that  he  voted  at  Crane  Creek,  and  did  not  take  any 
oath  at  all  before  voting,  and  that  he  saw  others  who  voted  in  the  like 
]uanner  but  gives  no  names.  Says  he  staid  there  about  an  hour,  but 
does  not  say  for  whom  he  voted,  nor  for  whom  the  others  voted ;  but 
speaks  of  having  his  ticket  in  his  hand  when  he  voted,  and  of  telling 
the  judges  of  election  for  whom  he  voted,  but  does  not  say  whether  he 
handed  his  ticket  to  the  judges  of  election  or  not,  and  could  not  say 
whether  he  saw  others  voting  as  he  did  or  not. 

He  shows  that  he  had  a  ballot  when  he  voted.  What  is  claimed  to 
be  the  copy  of  the  poll-book  for  this  precinct  (page  46)  is  in  the  same 
form  as  the  one  alluded  to,  purporting  to  be  for  Flatbush,  and,  if  admis- 
sible as  evidence  for  any  such  purpose,  gives  Williams's  name  as  voting 
for  Kelso.  This  is  all  the  testimony  of  witnesses  as  to  Crane  Creek, 
although  it  is  apparent  that  the  judges  of  election  and  many  others  of 
the  voters  there  might  and  would  have  been  called  and  examined  by 
the  contestant  if  their  testimony  would  have  shown  the  election  to  have 
been  viva  voce,  or  without  oath,  or  invalid  for  any  cause ;  and  the  com- 
mittee do  not  consider  this  evidence  sutHciently  clear,  satisfactory,  and 
conclusive,  under  the  circumstances,  to  warrant  them  in  setting  aside 
the  election  at  Crane  Creek ;  and  that  as  to  the  other  precincts  in  Barry 
County  to  which  they  have  alluded,  the  testimony  is  too  defective,  and 
fails  to  make  out  a  case  to  set  aside  the  elections  there. 

The  testimony  of  Long,  McGraw,  and  Eice,  (pages  26,  27,  and  28,)  is 
but  hearsay  and  is  inadmissible,  and  is  also  mostly  in  regard  to  counties 
not  objected  to  by  contestant  in  his  notice  of  contest.  ' 
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Bulgin,  Vitilow,  Breck,  and  Bowers  testify  (pages  30  and  31,  Doe.  92) 
as  to  the  election  at  Cave  Spring,  in  Jasper  County.  Contestant  claims 
that  the  election  was  viva  voce,  but  the  witnesses  swear  that  it  was  by 
ballot,  although  they  admit,  as  contestant  alleges,  that  the  judges  of 
election  did  not  go  to  Carthage,  which  contestant  claims  is  the  county 
seat,  to  cast  up  the  vote  of  the  coimty. 

Carthage  was  destroyed  in  the  late  rebellion  and  the  organization  of 
the  county  somewhat  broken  up,  and  the  contestee  claims  that  the 
courts  for  the  county  have  since  been  held  at  Cave  Spring,  and  that 
under  the  ordinance  of  the  Missouri  State  convention  of  June  13,  1862, 
the  election  was  properly  held. 

It  is  not  claimed  by  contestant  that  the  voters  were  not  competent 
and  legally  qualified,  nor  that  the  vote  is  wrongly  given,  but  that  it  was 
irregularly  canvassed  and  returned,  and  on  that  account  should  be  re- 
jected. 

On  the  slight  showing  made,  and  under  all  the  circumstances  under 
which  the  election  was  held,  the  committee  do  not  feel  authorized  to 
reject  the  vote  of  this  county.  Sora«  further  considerations  tending  to 
this  result  will  also  be  given  hereafter  in  this  report. 

Contestant  claims  that  the  vote  of  McDonald  County  should  be  re- 
jected on  a  defectively  certified  return,  or  part  of  a  return,  for  said 
county  presented  by  him  on  page  16 ;  and  he  also  claims  and  insists 
that  the  county  had  been  disorganized  in  consequence  of  the  war.  On 
this  showing  alone  the  committee  do  not  see  sufficient  evidence  for 
rejecting  the  vote. 

The  objection  urged  by  contestant  to  the  election  in  Dade  County 
seems  confined  in  the  evidence  to  Company  I,  Seventh  provisional  regi- 
ment East  Missouri  State  militia,  contestant  claiming  that  the  copy  of 
poll-book  (pages  32,  33,  and  34)  shows  the  original  to  have  been  in  form 
a  citizens'  poll-book,  and  that  the  caption  does  not  show  where  the 
vote  was  cast. 

The  law  of  Missouri  allows  the  soldiers  to  vote  either  viva  voce  or  by 
ballot,  and  if  they  voted  in  this  instance  by  ballot  there  seems  to  be  no 
valid  objection  to  the  form  of  the  poll-book,  even  if  it  is  properly  in  evi- 
dence. According  to  it  thirty-one  persons  voted,  and  only  twenty -nine 
votes  are  returned  as  cast  for  representative  in  Congress.  But  if  the 
objections  urged  against  it  by  contestant  were  valid,  nothing  legally 
appears  to  show  that  this  particular  vote  was  ever  counted  or  returned 
for  Dade  County.    A  clerk's  certificate  is  not  evidence  of  that  fact. 

If  abstracts  of  votes  certified  by  the  clerk  of  a  county  or  secretary  of 
state  are  evidence,  then  the  abstract  on  page  158  for  Polk  County  shows 
a  very  different  aggregate  vote  there  from  the  abstract  on  page  17,  and 
would  increase  contestee's  plurality  seventeen  votes,  and  show  that  cer- 
tain soldiers'  votes  objected  to  by  contestant  as  illegal  were  not  counted 
for  contestee. 

The  evidence  of  S.  H.  Julian  (page  24)  as  to  irregularities  and  illegali- 
ties in  the  vote  of  Battery  I,  Second  Missouri  light  artillery,  has  refer- 
ence almost  wholly  to  the  ages  of  some  members  of  the  battery  whom 
he  alleges  voted,  but  his  information  he  admits  is  wholly  derived  from  a 
copy  of  a*  descriptive  book  or  roll  of  the  company,  (page  111;)  and  his 
knowledge  that  they  voted  and  for  whom  they  voted  he  obtained  from  a 
copy  of  the  poll-book,  but  no  such  copy  of  said  poll-book  is  given  in  evi- 
dence, and  the  contestant  himself  expressly  objects  (page  26)  to  all  ques- 
tions to  and  answers  of  this  witness  relative  to  the  statements  of  said 
poll-books,  on  the  ground  that  the  poll-book  is  the  best  e-\adence  of  its 
own  contents,  and  this  objection  is  fatal  to  his  own  testimony  so  far  as 
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this  witness  is  concerned.  The  copies  of  poll-books  claimed  by  contest- 
ant to  be  of  this  company  (pages  80  and  129)  do  not  contain  the 
names  of  any  of  the  men  alleged  by  Julian  to  be  minors  and  to  have  voted 
at  said  election  for  the  sitting  member,  and  if  his  testimony  were  received 
in  full,  his  cross-examination  would  show  that  several  minors  voted  for 
the  contestant. 

But  the  evidence  certified  from  the  office  of  the  secretary  of  state,  as 
well  as  from  the  offices  of  the  several  county  clerks,  is  very  defective 
both  in  substance  and  in  arithmetication,  and  is  also  very  unsatisfactory 
and  inconclusive.  The  secretary  of  state  certifies  (page  9)  that  the  pages 
sent  up  "contain  a  true  and  correct  copy  or  transcript  of  the  election 
returns"  made  to  his  office  so  far  as  said  returns  relate  to  the  election  of 
a  representative  from  said  fourth  congressional ,  district,  and  instances 
what  is  omitted,  and  further  adds  in  his  said  certificate  "  that  there  are 
on  file  in  this  office  the  returns  from  several  soldiers'  voting  places, 
which  were  not  counted  in  casting  up  the  vote,  from  illegality  and  insuf- 
ficiency, and  which  are  not  contained  in  the  following  pages."  It  would 
seem  from  this  that  the  secretary  of  state,  either  with  or  without  the 
consent  of  the  contestant,  had  concluded  to  settle  not  only  the  question 
as  to  what  portion  of  the  returns  related  to  the  election  of  representative 
in  Congress  from  this  district,  but  also  as  to  the  illegality  and  insufficiency 
of  certain  of  the  returns  of  the  soldiers'  vote  returned  for  said  district, 
and  thus  to  reliev6  the  committee  and  the  House  from  the  labor  of  inves- 
tigation and  passing  upon  them  ;  but  when  the  contestant  thus  shows 
that  only  part  of  the  election  returns  are  certified  to  the  House,  it  is 
apparent  that  no  presumption  in  his  favor  can  arise  as  to  those  returns 
or  parts  of  returns  that  are  omitted  ;  and  it  is  also  a  matter  of  serious 
question  whether  evidence  thus  defectively  certified  should  be  received 
or  considered. 

The  committee  are  asked  by  the  contestant  to  presume,  first,  that  he 
has  brought  before  the  committee  all  the  returns  of  votes  cast  for  rep- 
resentative in  Congress  in  said  district,  as  made  to  the  secretary  of 
state,  or  to  the  county  clerks  of  the  respective  counties  therein,  and 
then  to  presume  that  all  these  votes  so  certified  to  the  House  were 
counted  in  the  final  canvass.  The  certificate  of  the  secretary  of  state 
(as  also  of  some  of  the  clerks)  we  have  seen  is  defective,  and  if  evidence 
for  any  purpose,  shows  that  all  the  returns  are  not  certified  to  the  House, 
and  that  the  returns  that  are  certified  are  only  such  portions  of  each 
return  as  the  secretary  considered  had  reference  to  the  election  of  repre- 
sentative in  Congress  in  the  fourth  district.  The  statement  in  the  cer- 
tificate of  the  secretary  of  state  or  of  a  county  clerk  appended,  and 
authenticating  a  copy  of  a  return  that  he  did  or  did  not  count  or  include 
certain  votes  in  computing  the  congressional  vote,  or  that  he  did  or  did 
not  certify  a  certain  portion  of  the  votes  to  some  other  officer,  is  not  of 
itself  evidence  of  the  fact,  and  is  no  part  of  the  authentication  of  the  papers 
which  he  is  empowered  by  law  to  make,  and  the  sitting  member  objected, 
on  the  hearing,  to  the  admission  or  consideration  of  this  kind  of  certifi- 
cate as  evidence  to  prove  such  independent  facts. 

On  these  points  the  contestant's  evidence  is  defective,  and  the  com- 
mittee are  not  authorized  in  the  face  of  such  certificates  to  prefeume  that 
all  the  returns  of  the  votes  cast  have  been  produced  by  the  contestant, 
but  a  fair  presumption  to  the  contrary  arises ;  neither  are  they  to  pre- 
sume that  the  canvassers  illegally  declared  Mr,  Kelso  elected  in  the 
absence  of  evidence  or  proofs  on  the  part  of  the  contestant  to  establish 
that  fact. 

Under  these  circumstances  the  committee  do  not  feel  called  upon  to 
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decide  upon  the  various  questions  raised  by  the  contestant  as  to  the 
regularity  or  sufficiency  of  poll-books  and  returns,  imperfect  and  defect- 
ively certified  copies  only  of  which  appear  to  have  been  laid  before  them 
by  the  contestant,  and  no  proof  being  produced  to  show  that  the  votes 
questioned,  even  if  defectively  returned  or  illegal,  were  included  in  the 
final  canvass ;  and  in  many  instances  no  specifications  referring  to  such 
returns  or  poll-books  having  been  made  in  contestant's  notice  of  contest. 

The  contestant  certainly  cannot  claim  that  any  presumption  can  arise 
that  the  canvassers  counted  in  favor  of  the  sitting  member  votes  that 
were  irregularly  and  defectivelv  returned,  and  wer^  illegal  on  their  face. 
It  is  unnecessary .  to  consider  &e  points  raised  by  the  contestee  in  his 
defense,  or  his  evidence,  further.  The  committee  therefore  recommend 
the  adoption  of  the  following  resolution  : 

Resolved,  That  John  E.  Kelso  is  entitled  to  retain  his  seat  in  this 
House  as  a  representative  in  the  thirty-ninth  Congress  from  the  fourth 
congressional  district  of  Missouri. 


FULLER  VS.  DAWSON. 

Allegations  of  illegalities  on  the  part  of  return  judges;  also,  fraudulent  and  illegal 
voting.  Held  that  the  charges  -were  not  proved  or  that  the  illegal  votes  were  not  suffi- 
cient to  overcome  the  majority  of  the  sitting  member.  The  Honse  sustained  the  report 
(July  13,  1866)  without  a  division. 

June  21,  1866. — Mr.  Paine,  from  the  Committee  of  Elections,  made  the 

following  report: 

The  Committee  of  Elections  submit  the  following  report  in  tits  contested  elec- 
tion case  of  Smith  Fuller  against  John  L.  Dawson,  from  the  twenty-first 
congressional  district  of  the  State  of  Pennsylvania : 

The  twenty-first  congressional  district  of  Pennsylvania  includes  the 
counties  of  Westmoreland,  Fayette,  and  Lidiana.    The  official  vote  was : 

For  John  L.  Dawson 10, 855 

For  Smith  Fuller 10, 730 

Majority  for  John  L.  Dawson 125 


The  contestant  alleged,  in  his  notice  of  contest,  that  the  return  judges 
of  Westmoreland  County  unlawfully  rejected  certain  military  returns 
certified  to  them  by  the  prothonotary  of  that  county;  that  the  same 
judges  omitted  to  include  in  their  canvass  certain  other  military  returns 
for  that  county,  filed  in  the  office  of  the  secretary  of  the  Commonwealth ; 
that  fraudulent  and  illegal  votes  were  cast  for  John  L.  Dawson  at  certain 
polls  within  the  district;  that  the  return  judges  of  Indiana  and  Fayette 
Counties  omitted  to  compute  certain  military  returns  for  those  counties, 
filed  in  the  office  of  the  secretary  of  the  Commonwealth ;  and  that,  of 
the  aggregate  of  votes.  Smith  Fuller  had  11,068,  and  John  L.  Dawson 
10,848. 

The  contestant  claimed,  in  argument,  that  367  lawful  military  votes 
were  returned,  which  were  not  embraced  in  the  canvass  of  the  district 
board,  and  that  of  these  votes  254  were  cast  for  Smith  Fuller,  and  113 
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for  John  L.  Dawson,  as  shown  by  the  following  table,  taken  Ixom  the 
contestant's  brief: 


Conipiiuy  or  regiment,  autl  place  ■where  election  was  held. 


Soldier^  votes  not  counted  l)y  return  judges,  iut  which  appear  among  the  returns 
of  the  prothoHotary  of  Westmoreland  County. 


1. 
2. 
3. 
4. 
5. 
6. 
7. 
H. 

9. 
10. 
11. 
12. 
13. 

14. 

15. 

16. 
17. 

18. 
19. 

20. 

21. 
22. 
23. 
24. 


Company  F,  One  hundred  and  ninety-third  regiment,  Camp  Sniithers. 

Battery  H,  Fourth  independent  artillery,  Alexandria,  Virginia 

McClellan  United  States  Army  Hospital 

Columbia  Hospital,  District  of  Columbia 

Camp  Fry,  District  of  Columbia , 

Company  D,  Fourth  cavalry 

Company  C,  Fourth  cavalry 

•Company  C,  Seventy-sixth  regiment,  in  the  field,  Virginia,  (duplicate) 

Camp  Parole,  Annapolis,  Maryland 

Carver  Hospital 

Company  A,  Eleventh  regiment,  Fort  Dushaue,  Virginia 

Two  hundred  and  sixth  regiment,  camp  in  the  field,  field  and  staff. . 
Company  A,  One  hundred  and  fifty-fifth  regiment,  near  Poplar  Grove 

church ; 

Company  B,  One  hundred  and  fifty-fifth  regiment,  near  Poplar  Grove 

church 

Company  E,  Two  hundred  and  eleventh  regiment,  near  Bermuda 

Hundred,  Virginia 

Lincoln  General  Hospital 

Camp  Fifteenth  regiment  United  States  Infantry,  Lookout  Mountain, 

Tennessee , 

Cuyler  United  States  Hospital,  Philadelphia , 

Mower  United  States  Hospital 

Company  C,  Two  hundred  and  twelfth  regiment.  Post  No.  1,  Pope's 

Head,  Virginia 

Company  C,  Two  hundred  and  fourth  regiment.  Piedmont,  Virginia- 
Company  E,  Two  hundred  and  fourth  regiment.  Piedmont,  Virginia- 
Company  E,  Fourth  cavalry,  in  the  field 

Company  M,  One  hundredth  regiment,  Poplar  Grove  church 

Companies  C  and  D,  One  hundred  and  fortieth  regiment 


Soldiers'  rotes,  single  returns  from  the  secretary  of  state,  not  embraced  in  the 
foregoing  returns  hy  prothonotary. 

26.  United  States  Army  Hospital,  Broad  and  Prime  streets,  Philadelphia. 

27.  One  hundred  and  seventh  regiment,  Fort  Wadsworth 

28.  Rendezvous  of  distribution 

29.  Company  G,  Fourth  Pennsylvania  cavalry,  Petersburg 


Soldiers'  roles,  single  returns  from  the  secretary  of  state,  not  enibraccd  in  returns 
from  prothonotary  of  Indiana  County. 

30.  Detachment  of  Pennsylvania  volunteers,  rendezvous  of  distribution-  - 

31.  Company  E,  Ninety-ninth,  and  Company  G,  Seventy-sixth  regimeut. 

32.  United  States  Army  General  Hospital,  Twenty-third  and  Filbert 

streets,  Pliiladelphia 


Soldiers'  votes,  single  returns  from  the  secretart/  of  state,  not  embraced  in  returns 
from  prothonotary  of  Fayette  County. 

33.  Rendezvous  of  distribution,  Virginia 

34.  Company  G,  One  hundred  and  fortieth  regiment,  near  Petersburg, 

Virginia 

3.5.  Camp  Hamilton,  Company  F,  One  hundred  and  fifty-second  regiment, 

near  Fort  Monroe 

3C.  No.  374  H  street,  Washington,  District  of  Columbia   


o 


4 
4 
3 
1 

2 
13 

18 


1 
4 
1 
2 

7 

4 

41 
15 

3 
2 
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Comj)any  or  regiment,  and  place  whure  election  was  held. 


s 


Mixed  or  miacellaneous  soldiers'  votes,  returned  hy  the  secretary  of  state,  not 
embraced  in  the  foregoing. 


37.  Sixteenth  and  Filbert  street  hospital,  Philadelphia 

38.  Satterlee  Hospital 

39.  Company  L,  Sixth  heavy  artillery,  Accatinck  Bridge,  Virginia 

40.  Company  H,  Two  hundred  and  eleventh  regiment,  defenses  of  the 

James 

41.  Company  F,  Twenty-first  regiment  cavalry,  City  Point,  Virginia 

42.  Depot  field  hospital,  City  Point,  Virginia 

43.  Company  H,  Sixteenth  cavalry,  Poplar  Grove  church 

44.  Company  B,  One  hundred  and  sixty-first  regiment,  Poj^lar  Grove 

church 


2 

6 

26 

10 
3 
4 


1 
11 


13 


Beturn.  of  soldier^  rotes  received  by  theprothonotary  of  Indiana  County  after  the 
meeting  of  return  judges,  first  boolc,  page  163. 

45.  Camp  Sixty-seventh  regiment.  Front  Eoyal,  Warren  County,  Virginia- 
Total 


Fuller's  majority 


28 


254 
113 


2 
4 

4 
113 


141 


The  contestant  also  claimed  in  argument  that,  througli  an  error  in 
the  computation  of  the  return  judges,  John  L.  Dawson  received  3  instead 
of  2  votes  from  Company  E,  One  hundred  and  fifth  regiment;  that  in 
footing  up  the  votes  of  Mr.  Dawson  they  also  made  a  mistake  of  1  in 
his  favor;  and  that  if  these  corrections  were  made  in  Mr.  Dawson's 
majority  of  125,  and  the  military  votes  given  in  the  foregoing  table  cor- 
rectly counted,  the  result  would  be  as  follows : 

Majority  of  uncounted  military  votes  for  Smith  Fuller 141 

Corrected  majority  of  John  L.  Dawson 123 

Majority  for  contestant 18 


Tlie  contestant  insisted  in  the  argument  that  if  the  case  should  be 
decided  upon  technical  grounds,  eleveu  specified  military  returns,  giv- 
ing Mr.  Dawson  a  majority  of  31  votes,  and  alleged  to  have  been  actually 
Included  in  the  canvass,  would  be  rejected,  and  Mr.  Dawson's  official 
majority  of  125  thereby  reduced  to  the  extent  of  31  votes.  The  follow- 
ing is  a  statement  of  the  returns  referred  to,  with  the  contestant's 
objections  to  each,  copied  from  table  No.  C: 


Westmoreland  County. 

1 .  Company  B,  One  hundred 
and  forty-second  regi- 
ment. 


pq 


Objections. 


Only  nine  votes  given.  Certificate  of  judges 
does  not  state  now  many  voted.  Tally-list 
carries  out  eight  for  Dawson,  none  for  Fuller. 
Return  says  eleven  votes  polled,  of  which 
Fuller  had  three;  none  reported  for  Dawson. 
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Objections. 


Westmoreland  County — Cont'd. 

2.  Company  E,  Two  hun- 
dred and  sixth  regi- 
ment. 


3.  Company  K,   Two  hun- 

dred  and   sixth  regi- 
ment. 

4.  Sixteenth   cavalry  regi- 

ment. 


Indiana  County. 

5.  Lookout  Mountain  Hos- 

pital. 

6.  Company    G,     Seventy- 

sixth  regiment. 


24 


7.  Company    6,    Eleventh 
regiment. 


8.  Company  A,    One   hun- 

dred    and     fifty-fifth 
regiment. 

Fayette  County. 

9.  Company   E,   One   hun- 

dred and  fortieth  regi- 
ment. 


10.  Carver  Hospital 

11.  Seventh     cavalry    regi- 

ment. 


76     45 


Prothonotary's  return  does  not  give  county, 
company,  or  regiment,  place  of  voting,  num- 
ber of  votes,  nor  vote  for  candidates.  Secre- 
tary of  state's  return  is  entirely  blank. 
Clerk  does  not  certify  that  the  judge  was 
sworn. 

Return  does  not  give  company,  place  of  voting,, 
name  of  candidates,  vote  polled,  nor  any 
particulars. 

Return  does  not  give  company,  place  of  voting,, 
name  of  candidates,  vote  polled,  nor  any 
particulars. 


Return  does  not  give  the  number  of  votes  cast.. 
Two  of  the  judges  appear  to  be  of  the  regular 
army. 

Prothonotary's  return,  (p.  95,)  no  certificate 
that  officers  were  sworn.  Return  does  not 
give  place  of  voting,  company,  or  regiment, 
nor  number  of  votes  cast,  nor  number  of 
votes  polled  for  candidates.  Secretary  of 
state  returns  only  four  votes  given,  while 
vote  is  set  down  as  five  for  FuBer  and  five 
for  Dawson.  Total  vote  is  not  given  in  re- 
turn. 

Thomas  Horden,  the  judge  who  swore  the  offi- 
cers, certifies  that  he  swore  himself;  he  does 
not  appear  to  have  been  sworn.  Return  does, 
not  set  forth  the  county.  Mixed,  (see  book 
2,  p.  373.) 

Return  does  not  give  place  of  voting. 


Judge  does  not  certify  that  the  officers  were 
sworn.  Whole  number  of  votes  not  stated. 
Return  contains  various  congressional  dis- 
tricts as  well  as  voters.  Mixed.  Secretary 
of  state  gives  only  ten  votes.  TaUy-paper 
says.  Fuller,  five ;  Dawson,  six.  '  Return 
gives  Fuller  four,  Dawson  three. 

Return  entirely  blank. 

No  return.  Tally-paper  given  not  signed. 
Officers  not  sworn. 


Majority  in  favor  of  Mr.  Dawson,  31. 

He  also  insisted  that  the  law  was  disregarded  in  the  canvass  of  the 
home  vote  of  Westmoreland  County,  of  which  Mr.  Dawson  received  a 
majority  of  1,477;  that  the  returns  of  this  vote  were  characterized  by 
irregularities  and  frauds;  and,  finally,  that  the  sitting  member  had,  in 
his  answer,  failed  to  deny  the  averments  of  the  notice,  particularly  the 
averment  "that  of  the  votes  cast  at  the  October  ejection,  1864,  Fuller 
H.  Mis.  Doc.  152 9 
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received  11,068  votes,  aud  Dawson  10,848,"  and  could  not,  therefore, 
dispute  them  in  this  contest. 

On  the  other  hand,  the  sitting  member,  in  his  answer  and  argument, 
insisted  that  the  notice  of  contest  was  not  served  within  the  time  limited 
by  law;  that  it  was  never  served  on  him  personally  or  otherwise; 
that  the  contestant,  on  the  first  argument,  abandoned  all  the  averments 
of  the  notice  except  the  first,  second,  fifth,  sixth,  and  eleventh;  that 
the  first  was  alone  entitled  to  consideration,  and  would  not,  if  true, 
reduce  the  majority  of  the  sitting  member  below  fifty-nine;  that  the 
second,  fifth,  and  sixth  averments  were  bad,  and  the  proof  respecting 
returns  not  received  by  the  proper  officer  before  issuing  the  certificate 
of  election  insufficient,  because  it  was  neither  alleged  nor  shown  that 
the  returns  in  the  office  of  the  secretary  of  the  commonwealth  had  been 
"6oMa  fide  forwarded  by  the  judges  in  the  manner  prescribed  by  law;" 
that  the  eleventh  was  not  a  particular  specification  of  any  ground  of 
contest  and  was  insufficient;  that  if  sufficient  it  was  not  sustained  by 
the  proofs ;  that  even  if  an  unrestricted  re-examination  of  the  entire 
vote  should  be  made,  the  sitting  member  would  nevertheless  retain  his 
seat;  that  it  was  neither  proven  that  all  the  votes  lawfully  polled  were 
produced  in  evidence,  nor  that  those  produced  in  evidence  were  counted 
by  the  return  judges;  that  the  committee  could  only  count  those  votes 
which  were  received  too  late  to  be  counted  by  the  return  judges,  and 
which,  if  received  in  time,  could  have  been  properly  included  in  their 
returns;  that  certain  fraudulent  votes  were  cast  and  counted  for  the 
contestant,  and  that  certain  "false,  fraudulent,  imperfect,  and  illegal 
returns"  were  made  in  his  favor  and  included  in  the  canvass  of  the  dis- 
trict board;  and,  finally,  that  no  lawful  votes  were  excluded  from  that 
canvass. 

The  points  made  on  either  side  will  be  considered  in  the  order  in 
which  they  have  been  stated. 

1.  The  military  returns  alleged  to  have  been  omitted  from  the  can- 
vass, although  in  many  instances  irregular  and  informal,  seem  to  be 
good  in  substance,  with  the  following  exceptions,  viz: 

McOlellan  hospital,  (E^o.  3.) — The  return  for  Westmoreland  County  in 
this  case  is  in  all  things,  except  the  names  and  residences,  identical  with 
the  return  from  the  same  hospital  for  Adams  County  made  by  the  same 
officers,  and  produced  in  evidence  in  the  case  of  Koontz  vs.  Coffroth, 
recently  decided  by  this  House.  In  that  case  the  majority  used  the  fol- 
lowing language:  "Of  the  eight  alleged  as  rejected  returns  for  Adams 
County,  the  three  from  the  hospitals,  viz.,  Mower,  Cuyler,  and  Mc- 
Clellan,  (papers  23,  24,  25,)  are  by  all  the  committee  admitted  to  be  too 
defectively  certified  and  authenticated  to  be  entitled  to  any  considera- 
tion. The  law  in  relation  to  the  certifying,  signing,  and  returning,  with 
the  poll-book,  the  evidence  of  the  administering  of  the  oath  to  the  offi- 
cers of  the  election  (sections  5  and  15)  was  wholly  disregarded."  The 
minority  in  the  same  case  expressed  the  following  opinion:  "The  three 
returns  from  the  Mower,  Cuyler,  and  McOlellan  hospitals  (papers  12, 23, 
24,  25)  were  rejected  because  the  certificates  of  the  oaths  of  the  election 
officers  were  wanting.  This  was  no  lawful  ground  for  their  rejection, 
for  it  appears  from  the  whole  papers  that  the  judges  and  clerks  were 
actually  sworn;  and  the  returns,  though  defective  in  form,  are  perfectly 
intelligible,  and  clearly  within  the  provisions  of  the  statute  applicable 
to  mere  informalities."  The  authority  of  that  decision  is  unanimously 
recognized  by  the  committee,  although  its  correctness  is  still  doubted 
by  the  minority.  It  excludes  the  three  votes  from  McOlellan -hospital 
for  Westmoreland  County,  which  are  claimed  by  the  contestant.    Upon 
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similar  but  rather  stronger  grounds  tlie  following  transcripts,  which  do 
not  contain  the  poll-books  or  certificates  of  oaths,  viz.,  Battery  H, 
Fourth  artillery,  (No.  2;)  Camp  Parole,  (ISTo.  9;)  Carver  hospital,  (No! 
10;)  field  and  staff.  Two  hundred  and  sixth  regiment,  (No.  12;)  and 
Company  A,  One  hundred  and  fifty-fifth  regiment,  (No.  13;)  are  rejected 
by  the  committee.  They  would  give  Mr.  Dawson  four  and  Mr.  Fuller 
eighteen  votes. 

Company  C,  Fourth  cavalry,  (No.  7.) — The  certified  transcript  of  the 
secretary  of  the  commonwealth  shows  that  there  were  only  thirty  voters 
for  this  district.  The  admission  of  this  return  in  evidence  being  resisted, 
the  votes  will  stand :  for  Smith  Fuller,  seventeen ;  for  John  L.  Dawson, 
thirteen. 

Lincoln  Hospital,  (No.  16.) — Of  these  fifteen  votes,  eight  for  West- 
moreland, five  for  Indiana,  and  two  for  Fayette.  The  only  proof  before 
the  committee  respecting  any  of  these  votes,  except  the  abstract  on  page 
68  of  book  1,  which  is  not  legal  evidence,  was  the  certified  transcript  of 
the  prothonotary  of  Westmoreland  County.  And  the  question  is  whether 
this  transcript  is  competent  evidence  of  the  vote  for  Fayette  and  Indiana 
counties.  The  following  are  the  statutory  provisions  of  Pennsylvania 
bearing  upon  the  question : 

MILITARY  ELECTION  ACT  OF   18G4. 

Section  7.  Separate  poll-books  shall  be  kept  and  separate  returns  made  for  the  voters 
of  each  city  or  county;  the  poll-book  shall  name  the  company  and  regiment,  and  the 
place,  post,  or  hospital  in  which  such  election  is  held ;  the  county  and  township,  city, 
borough,  ward,  precinct,  or  election  district  of  each  voter  shall  be  indorsed  opposite 
his  name  on  the  poll-books ;  each  clerk  shall  keep  one  of  said  poll-books,  so  that  there 
may  be  a  double  list  of  voters. 

Section  8.  Each  ticket  shall  have  written  or  printed,  or  partly  written  and  partly 
printed  thereon,  the  names  of  all  the  officers  which  may  properly  be  voted  for  at  said 
election  for  which  the  said  elector  desires  to  vote. 

Section  9.  That  the  judges  to  whom  any  ticket  shall  be  delivered  shall,  upon  the 
receipt  thereof,  pronounce  with  an  audible  voice  the  name  of  the  elector;  and  if  no 
objection  is  made  to  him,  and  the  judges  are  satisfied  that  said  elector  is  a  citizen  of  the 
United  States  and  legally  entitled,  according  to  the  constitution  and  laws  of  this  State, 
to  vote  at  said  election,  shall  immediately  put  said  ticket  in  the  box,  or  other  receptacle 
therefor,  without  inspecting  the  names  of  persons  voted  for ;  and  the  clerks  shall  enter 
the  name  of  the  elector  on  the  poll-book  of  his  county,  ward,  precinct,  city,  borough,  or 
township,  and  county  of  his  residence,  substantially  in  pursuance  of  the  form  herein- 
after given. 

Section  10.  At  the  close  of  the  polls  the  number  of  voters  shall  be  counted  and  set 
down  at  the  foot  of  the  list  of  voters  and  certified  and  signed  by  the  judges  and  attested 
by  the  clerks. 

Section  11.  After  the  poll-books  are  signed,  the  ballot-box  shall  be  opened  and  the 
tickets  therein  contained  shall  be  taken  out,  one  at  a  time,  by  one  of  the  j  udges,  who 
shMl  read  distinctly,  while  the  ticket  remains  in  his  hand,  the  name  or  names  therein 
contained  for  the  several  officers  voted  for,  and  then  deliver  it  to  the  second  judge,  who 
shall  examine  the  same,  and  pass  it  to  the  third  judge,  who  shall  string  the  vote  for 
each  county  upon  a  separate  thread  and  carefully  preserve  the  same ;  the  same  method 
shall  be  pursued  as  to  each  ticket  taken  out  until  all  the  votes  are  counted. 

Section  13.  As  a  check  in  counting,  each  clerk  shall  keep  a  tally-list  for  each  county 
from  which  votes  shall  have  been  received,  which  tally-list  shall  constitute  a  part  of 
the  poll-book. 

Section  14.  After  the  examination  of  the  tickets  shall  be  completed,  the  number  of 
votes  for  each  person  in  the  county  poll-books,  as  aforesaid,  shall  be  enumerated,  under 
the  inspection  of  the  judges,  and  set  down  as  hereinafter  provided,  in  the  form  of  the 
poll-book. 

Section  16.  A  return,  in  writing,  shall  be  made  in  each  poll-book  setting  forth,  in 
words  at  length,  the  whole  number  of  ballots  cast  for  each  office,  (except  ballots 
rejected,)  the  name  of  each  person  voted  for,  and  the  number  of  votes  given  to  each 
person,  for  each  different  office ;  which  return  shall  be  certified  as  correct,  signed  by 
the  judges,  and  attested  by  the  clerks.    Such  return  shall  be  substantially  as  follows  : 

Section  17.  After  canvassing  the  votes,  in  manner  aforesaid,  the  judges  shall  put  in  an 
envelope  one  of  the  poll-books,  with  its  tally-list  and  return  of  each  city  or  county, 
together  with  the  tickets,  and  transmit  the  same,  properly  sealed  up  and  directed,  through- 
the  nearest  post  office,  or  by  express,  as  soon  as  possible  thereafter,  to  the  prothonotary 
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of  the  court  of  common  pleas  of  the  city  or  county  in  which  such  electors  would  have 
Toted  if  not  in  the  military  service  aforesaid,  (being  the  city  or  county  for  which  the 
poll-hook  was  kept,)  and  the  other  poll-hook  of  said  city  or  county,  enclosed  in  an 
envelope,  and  sealed  as  aforesaid,  and  properly  directed,  shall  he  delivered  to  one  of 
the  commissioners  hereinafter  provided  for,  if  such  commissioner  calls  for  the  same  in 
ten  days  ;  and  if  not  so  called  for,  the  same  shall  he  transmitted  hy  mail,  or  by  express, 
as  soon  as  possible  thereafter,  to  the  secretary  of  the  commonwealth,  who  shall  care- 
fully preserve  the  same,  and  on  demand  of  the  proper  prothonotary  deliver  to  said 
prothonotary,  under  his  hand  and  official  seal,  a  certified  copy  of  the  return  of  votes 
so  transmitted  to  and  received  hy  him,  for  said  city  or  county  of  which  the  demandant 
is  prothonotary. 

GENKRAL  ELECTION  LAW. 

Duties  of  the  prothonotary. 

67.  It  shall  he  the  duty  of  the  prothonotary  of  every  county  to  whom  the  return  of 
any  election  shall  be  delivered  by  the  judges,  as  aforesaid,  when  said  judges  are  required 
to  send  a  copy  of  said  return  to  the  secretary  of  the  commonwealth,  to  make  out  a  copy 
of  such  return,  certified  under  his  hand  and  official  seal,  and  forthwith  to  transmit 
such  copy,  under  a  sealed  cover,  to  the  secretary  of  the  commonwealth,  by  placing  the 
same  in  the  nearest  post  office.  It  shall  also  be  the  duty  of  the  prothonotary  of  every 
county  to  record  all  the  election  returns  in  a  book,  to  be  procured  for  that  purpose, 
and  to  lay  the  returns  of  the  election  of  county  commissioners  and  county  auditors, 
and  of  all  township  officers,  before  the  court  of  quarter  sessions  of  such  county. 

68.  It  shall  be  the  duty  of  every  prothonotary  to  give  a  certified  copy  of  the  list  of 
voters  and  other  papers  deposited  in  his  office  by  the  judges  of  an  election  to  any  per- 
son applying  for  the  same  on  payment  of  the  usual  fees,  as  in  other  cases. 

These  provisions  do  not  seem,  to  make  the  certified  transcript  of  the 
prothonotary  of  one  county  competent  evidence  of  the  votes  of  other 
counties.  The  prothonotary  appears  to  be  the  lawful  depositary  of  mil- 
itary returns,  so  far  as  they  pertain  to  his  own  county,  and  no  firrther. 
And  he  can  only  certify  to  those  of  which  he  is  the  lawful  custodian ; 
at  the  same  time  the  practical  effect  of  such  a  construction  of  the  law 
should  not  be  overlooked.  Separate  poll-books,  tally -lists,  and  returns 
are  made  for  each  of  the  counties.  If  three  voters — one  from  each 
county — present  themselves  at  the  polls,  their  ballots  are  all  deposited, 
without  number,  mark,  or  other  means  of  indentiflcation,  in  one  ballot- 
box,  and  the  name  of  each  is  entered  upon  a  separate  poll-book  for  his 
county.  At  the  close  of  the  polls  the  judges  count  the  votes  and  find 
three  for  representative  in  Congress  from  this  district.  Suppose  one 
to  be  for  Mr.  Dawson  and  two  for  Mr.  Fuller ;  the  judges  are  unable  to 
prepare  either  the  separate  tall^-lists  or  the  separate  returns,  because 
they  cannot  know  whether  the  vote  for  Mr.  Dawson  was  cast  by  the 
Westmoreland,  Indiana,  or  Fayette  voter.  A  literal  compliance  with 
the  law  is  absolutely  impossible.  They  know  that  for  the  entire  district 
Mr.  Dawson  appears  to  have  one  vote  and  Mr.  Fuller  two,  but  to 
which  county  to  return  the  respective  votes  they  cannot  possibly 
decide.  And  if  they  make  a  return  purporting  to  show  for  which  coun- 
ties the  respective  votes  for  Mr.  Dawson  and  Mr.  Fuller  were  cast,  it 
must  necessarily  be  fictitious.  It  is,  therefore,  impossible  for  the 
county  return  judges,  and,  of  course,  for  the  district  return  judges,  to 
canvass  any  votes  cast  under  such  circumstances.  And  unless  there 
is  some  other  legal  mode  of  proof,  such  votes  might  be  utterly  lost  in  a 
contest  in  this  House,  if  a  transcript  certified  by  the  prothonotary  of 
one  county  could  not  be  admitted  to  prove  the  votes  of  another.  But 
there  is  another  instrument  of  proof — the  certified  transcript  of  the 
secretary  o*f  the  commonwealth,  who  is  the  lawful  depositary  of  military 
returns  for  every  county  in  the  State.  This  is  not  produced  in  the  pres- 
ent case,  and  only  eight  of  the  votes  contained  in  this  return  can  be 
counted. 

Company  C,  Two  hundred  and  twelth  regiment,  (No.  20.) — To  this 
return,  which  gives  Mr.  Dawson  a  majority  of  four,  there  is  the  same 
objection  as  to  the  last,  and  the  additional  objection  that  it  emanates 
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from  Allegheny  County,  which,  is  not  in  the  district,  and  purports  to 
be  not  a  copy  of  anything,  but  merely  an  abstract  of  votes. 

Company  E,  Two  hundred  and  fourth  regiment,  (No.  22,)  and  Com- 
pany E,  Fourth  cavalry,  (No.  23,)  are  also  to  be  excluded  for  the  same 
reason. 

Company  E,  Mnety-ninth  regiment,  and  Company  G,  Seventy-sixth 
regiment,  (No.  31.) — This  retixrn  was  counted  as  number  51,  Cuyler 
hospital,  and  should  not  be  counted  a  second  time. 

Camp  Hamilton,  (No.  35;)  Filbert  street  hospital,  (No.  37;)  Satterlee 
hospital,  (No.  38 ;)  company  H,  Two  hundred  and  eleventh  regiment. — 
These  four  returns  are  obviously  worthless.  In  the  first  of  them  the 
poll-book,  tally-list,  and  return  are  without  signatures;  in  the  second, 
the  tally-list  and  return  are  without  signatures;  in  the  third,  the 
poll-book  alone  is  signed  by  the  judges,  the  tally-list  is  signed  only 
by  the  clerks,  and  there  is  no  return  proper;  and  in  the  fourth,  the 
poll-book,  tally-list,  and  return  are  without  signatures. 

Depot  field  hospital,  (No.  42.) — It  is  claimed  that  this  precinct  gave 
Mr.  Puller  four  votes  and  Mr.  Dawson  none.  It  is  true  that  only  four 
voters  for  this  district  are  named,  but  both  in  the  tally-list  and  in  the 
return  it  is  certified  that  Smith  Fuller  had  four  votes  and  John  L. 
Dawson  two  votes.  It  is  hard  to  see  why  Mr.  Fuller  should  have  them 
all.    He  should  have  two  and  Mr.  Dawson  two. 

As  the  result  of  this  examination,  made  without  reference  to  the 
points  raised  by  the  sitting  member,  the  following  reduction  is  to  be 
made  in  Mr.  Fuller's  alleged  majority  of  uncounted  military  votes :  * 
Majority  of  uncounted  military  votes 141 

Claimed —      Correct —     S.  Fuller's 
D.       F.       D.       F.    Loss.  Gain. 

Battery  H,  Fourth  artillery 4  ,.  ..  4  . . 

McClellan  hospital 3  ..  ..  3  .. 

Company  C,  Fourth  cavalry 13  18  13  17  1  . . 

Camp  Parole 1  . .  . .  1  . . 

Ca;rver  hospital 4  4  

Two  hundred  and  sixth  regiment  field  and 

staff 2  . .  . .  2  . . 

Company  A,  One  hundred  and  fifty-fifth 

regiment 7  . .  . .  7  . . 

Lincoln  hospital 15  ..  8  7  .. 

Company  E,  Two  hundred  and  fourth  regi- 
ment  -• 2  ..  ..  2  .. 

Company  E,  Fourth  Cavalry 1  3  ..  ..  2  .. 

Companies  E  and  C,  Ninety-ninth  and  Sev- 
enty-sixth regiments 3  . .  . .  3  . . 

Camp  Hamilton 1  . .  . .  1  . . 

Filbert  street  hospital 2  . .  . .  2  . . 

Satterlee  hospital 1  6  ..  ..  5  .. 

Depot  field  hospital 4  2  2  4  . . 

Company  C,  Two  hundred  and  twelth  regi- 
ment      8  4  4 

Company  H,  Two  hundred  and  eleventh 

regiment 13  10  ..  ..  *. .  3 

44      7 
Keduction  of  44  less  7 37 

104 
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2.  It  is  maintained  that  the  return  judges  erroneously  counted  Mr.  Daw- 
son's vote  three  instead  of  two  in  th*  case  of  Company  E,  One  hundred 
and  fifth  regiment.  It  is  true  that  he  received  only  two  of  these  votes, 
one  of  the  three  having  been  cast  for  James  H.  Hopkins.  But  there  is 
no  proof  that  the  three  vptes  were  counted  for  him  except  in  the  table 
on  page  390  of  the  second  book.  That  table  purports  to  be  a  transcript 
of  a  paper  signed,  not  by  all  nor  by  a  majority  of  the  return  judges,  but 
by  "James  C.  Clark,  president  of  the  meeting  of  return  judges,"  depos- 
ited in  the  office  of  the  prothonotary  of  Westmoreland  County,  and  by 
him  certified. 

In  section  63  of  the  general  election  law,  (Purdon,  page  378,)  it  iS 
provided  that  when,  as  in  the  case  before  us,  two  or  more  counties 
compose  a  congressional  district,  "the  clerks  shall  make  out  a  fair 
statement  of  all  the  votes "  given  in  the  county  for  the  several  candi- 
dates, "  which  shall  be  signed  by  said  judges  and  attested  by  the  clerks,. 
and  one  of  the  said  judges  shall  take  charge  of  such  certificate,  and 
shall  produce  the  same  at  a  meeting  of  one  judge  from  each  county,"  at 
a  place  within  the  district  designated  by  law,  on  the  fourth  Friday  after 
the  election. 

This  paper,  exhibited  on  page  360  of  the  second  book,  is  inadmissible 
because  only  signed  by  one  of  the  judges ;  but  it  would  not  be  evidence 
before  the  committee,  even  if  signed  by  all  the  county  judges,  for  th6 
reason  that  when  a  congressional  district  is  composed  of  two  or  more 
counties  there  is  no  authority  for  depositing  any  return  or  statement 
of  the  county  board  in  the  office  of  the  prothonotary,  as  will  be  more 
fully  shown  hereafter.  An  error  is  alleged  in  the  footing  of  Mr. 
Dawson's  vote.  It  is  manifest  that  the  figures,  as  given  by  the 
contestant,  are  not  correctly  added.  But  while  the  proofs  do  show  Mr. 
Dawson  s  home  vote  in  each  of  three  counties,  and  his  military  vote  in 
Westmoreland  and  Payette  to  haA'^e  been  as  stated,  the  only  modes  of 
arriving  at  the  military  vote  of  Indiana  County  are,  first,  by  subtract- 
ing the  known  votes  from  the  aggregate,  and,  second,  by  taking  the 
prothonotary's  computation  on  page  96  of  the  first  book.  The  first 
gives  128  as  the  military  vote  of  Indiana  County ;  and  if  it  is  correct, 
no  error  of  addition  was  made  by  the  district  board.  The  prothono- 
tary's statement  makes  this  vote  127,  but  it  omits  one  return,  (No..  52,) 
and  is  not  competent  as  evidence,  because  it  is  merely  a  certified  com-- 
putation,  and  not  a  certified  transcript  of  any  official  writing  authorized 
by  law. 

3.  If  there  is  any  specification  in  the  notice  of  contest  sufficient  to 
put  the  sitting  member  upon  his  defense  against  the  attempt  to  reduce 
his  official  majority,  it  is  the  eleventh,  in  which  it  is  alleged  that  Smith 
Fuller  had  for  Congress  11,068  votes;  John  L.  Dawson  had  for  Congress 
10,848  votes.  But  the  offtcial  vote  for  Mr.  Dawson  was  only  10,855. 
Under  the  notice  of  contest,  therefore,  his  aggregate  could  only  be 
reduced  by  seven  votes.  And  it  is  evident  that  the  attempt  cannot  be 
successful  unles  it  is  shown  (1)  that  the  votes  embraced  in  these  returns 
were  actually  counted,  and  (2)  that  it  was  unlawful  to  count  them. 
The  only  evidence  that  they  were  actually  counted,  aside  from  what 
appears  in  the  table  on  page  389  of  the  second  book,  and  relates  exclu- 
sively to  Westmoreland  County,  is  to  be  found  in  the  fact  that  the 
returns  themselves  are  on  file  in  the  office  of  the  secretary  of  the  com- 
monwealth or  county  prothonotary.  But  while  it  might  well  be  claimed 
that  the  presence  of  regular  returns  in  these  offices  would  he  prima  faeie 
evidence  that  they  were  embraced  in  the  canvass,  how  can  it  be  said 
that  the  presence  of  irregular  returns  would  be  prima  facie  evidence 
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that  they  were  counted?  It  seems  to  the  committee  that  the  presump- 
tion would  be  in  the  opposite  direction.  It  has  already  been  shown 
that  the  table  on  pages  389  and  390  is  not  competent  evidence  in  the 
case.  In  order  to  determine  whether  it  has  been  shown  that  it  would 
have  been  unlawful  to  count  these  votes,  the  committee  will  consider  the 
several  returns  in  the  order  in  which  they  appear  in  the  table : 

Company  B,  One  hundred  and  forty-second  regiment,  (No.  1.) — The 
transcript  certified  by  the  secretary  of  the  Commonwealth,  (book  2,  page 
59)  shows  in  the  poll-book  the  names  of  only  nine  votes,  in  the  tally- 
list  gives  Mr.  Dawson  eight  votes,  and  in  the  return  shows  that  eleven 
votes  were  polled,  and  that  Mr.  Fuller  received  three.  The  prothonotary's 
certified  transcript  of  the  return  (book  2,  page  36)  shows  that  eleven 
votes  were  polled,  of  which  Mr.  Dawson  received  eight  and  Mr.  Fuller 
three.  The  prothonotary's  statement  on  page  77  of  book  1,  offered  in 
evidence  by  the  contestant,  contains  the  names  of  Samuel  Barr  and  Peter 
Eowan,  both  of  Westmoreland  County,  in  addition  to  the  nine  given  by 
the  secretary  of  the  Commonwealth.  But  this  statement  being  a  mere 
abstract,  and  not  a  transcript,  is  not  competent  evidence. 

In  the  transcript  from  the  office  of  the  secretary  of  the  Commonwealth 
(book  2,  page  259)  the  candidates  for  the  several  offices  named  in  the 
tally-list  are,  without  exception,  different  from  those  named  in  the 
return,  while  the  return  from  the  prothonotary's  of6.ce,  (book  2,  page  36,) 
and  the  abstract  on  page  77  of  the  first  book,  give  all  the  votes  and 
candidates  found  on  both  the  tally-list  and  return  from  the  secretary's 
office.  In  all  cases  the  return  should  give  precisely  the  same  candidates 
and  votes  as  the  tally-list.  The  transcript  from  the  office  of  the  secre- 
tary of  the  commonwealth  is,  therefore,  on  its  face,  irregular,  while  it  is 
not  apparent  whether  the  irregularities  originated  with  the  judges  of 
the  election  or  in  the  secretary's  office.  It  seems  to  the  committee  that 
this  transcript  cannot  be  relied  upon  as  evidence.  In  the  transcript 
from  the  prothonotary's  office,  the  contestant  does  not  give  the  poll-book  or 
tally-list,  but  only  the  return.  The  return  is  regular,  and  the  presumption 
is  that  the  poll-book  and  tally-list,  if  produced,  would  also  prove  to  be  reg- 
ular. And  this  presumption  would  becomea  certainty  as  to  the  poll-book, 
if  the  abstract  offered  by  the  contestant,  on  page  77  of  book  1,  were  com- 
petent evidence,  for  that  gives  the  names  of  eleven  Westmoreland 
County  voters.  In  the  opinion  of  the  committee,  it  has  not  been  shown 
that  this  return  ought  not  to  have  been  canvassed.  It  does  not  appear 
that  the  majority  of  five,  which  this  return  purports  to  give  for  Mr. 
Dawson  should  be  deducted  from  his  aggregate  majority  of  125,  if  it  was 
in  fact  included  therein. 

Company  E,  Two  hundred  and  sixth  regiment,  (No.  2.) — The  transcript 
from  the  office  of  the  secretary  of  the  Commonwealth,  although  informal 
in  the  return  properly  so  called,  and  in  the  clerk's  certificate,  is  substan- 
tially in  compliance  with  the  law. 

Company  K,  Two  hundred  and  sixth  regiment,  (No.  3.) — The  prothon- 
otary  certifies  that  the  transcript  given  on  pages  68  and  69  of  the  sec- 
ond book  is  a  correct  copy  of  the  poll-book,  tally-list,  and  certificate  of 
the  return  of  the  election,  but  makes  no  allusion  to  the  certificates  of 
oaths  in  the  case.  If  these  votes  were  in  fact  canvassed,  and  the  only 
evidence  upon  which  the  canvass  was  made  was  such  as  is  found  in  this 
transcript,  it  is  clear  that,  under  the  rule  adopted  by  the  majority  of 
the  committee  repecting  the  hospital  returns  in  the  case  of  Koontz  vs. 
Coffroth,  these  votes  ought  not  to  have  been  counted,  for  the  certificates 
of  oaths  are  entirely  wanting.  But  it  is  not  shown  affirmatively  that 
this  was  the  only  evidence,  and  the  transcript  raises  no  such  presntnp- 
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tion,  because  the  prothoiiotary's  certificate  does  not  exclude  the  idea 
that  perfect  certificates  may  have  been  on  file  in  his  office. 

Sixteenth  Pennsylvania  regiment,  (No.  4.) — The  contestant  does  not 
produce  in  this  case  a  transcript  of  the  poll-book,  certificate  of  oaths,  or 
tally-list,  but  ohly  of  the  return,  properly  so  called.  This  return  shows 
the  regiment,  place  of  voting,  vote  polled,  and  candidate  voted  for.  It 
does  not  appear  that  the  poll- book,  tally-list,  or  certificate  of  oaths,  which 
were  not  produced,  were  irregular. 

Lookout  Mountain  Hospital,  (No.  5.) — Only  the  return,  strictly  so 
called,  is  given  in  the  prothonotary's  transcript.  That  does  not  contain 
a  statement  of  the  whole  number  of  votes  cast ;  but  the  tally-paper  may 
show  it,  if  produced.  The  following  returns,  among  others,  admitted 
in  favor  of  the  contestant,  exhibit  the  same  imformalities :  Company  A, 
Eleventh  regiment ;  Company  C,  Two  hundred  andfourth  regiment;  Com- 
panies 0  and  D,  One  hundred  and  fortietli  and  One  hundred  and  six- 
teenth regiments;  and  United  States  Army  Hospital,  Broad  and  Prime 
streets,  Philadelphia.  But  Hospital  Steward  N.  E.  Carson,  United  States 
Army,  and  Medical  Cadet  George  W.  Terabery,  United  States  Army, 
were  two  of  the  judges  of  election.  The  provisions  of  the  military  elec- 
tion act  apply  to  all  qualified  electors  of  the  Commonwealth  who  are  in  any 
actual  military  service  under  a  requisition  from  the  President  of  the  United 
States,  or  by  the  authority  of  the  Commonwealth.  In  the  opinion  of  the 
committee,  the  entire  volunteer  army  was  in.the  military  service  under  the 
President's  requisition,  and  volunteer  officers  appointed  by  the  President 
were  as  much  a  part  of  that  army  as  th  ose  appointed  by  State  authority ;  but 
as  the  regular  army  was  not  in  the  military  service  under  the  President's 
requisition.  These  two  judges  appear  to  liave  belonged  to  the  regular 
army,  and  the  vote  ought  not  to  have  been  counted  for  Mr.  Dawson. . 

Company  G,  Seventy-sixth  regiment,  (No.  6.) — The  secretary  of  the 
commonwealth  (B.  2,  p.  188)  names  only  four  voters,  all  from  Indiana 
County,  and  yet  gives  each  candidate  five  votes.  The  transcript  from 
the  prothonotary  of  Indiana  County  (B.  2,  p.  95)  exhibits  the  names  of 
the  same  voters  from  Indiana  County,  and  nine  others  from  Westmore- 
land County,  and  gives  Mr.  Dawson  seven  and  Mr.  Puller  six ;  but  the 
rule  recognized  in  the  case  of  Lincoln  hospital  admits  this  latter  trans- 
cript only  as  evidence  for  Indiana  County.  These  votes  ought  not  to 
have  been  counted,  if,  in  fact,  they  were  counted.  Their  rejection  would 
in  that  case  reduce  the  official  majority  of  Mr.  Dawson  by  one  vote. 

Company  G,  Eleventh  regiment,  (No.  7.) — This  is  the  correct  vote  for 
Indiana  County,  (B.  2,  pp.  123,  373.)  The  clerks  and  two  of  the  judges 
were  regularly  sworn.  Thos.  Horden  certifies  that  he  administered  the 
oath  to  Thos.  Horden  and  J.  W.  Brindell,  as  judges,  and  to  both  the 
clerks.  I.  McAllister  one  of  the  clerks,  certifies  that  he  administered 
the  oath  to  the  third  judge,  J.  Shepler.  All  were  therefore  regularly 
sworn  except  Mr.  Horden.    The  return  should  not  be  rejected. 

Company  A,  One  hundred  and  fifty-fifth  regiment,  (No.  8.) — The  objec- 
tion is  that  the  return  does  not  give  the  place  of  voting;  but,  the  poll- 
book  shows  the  place  to  have  been  near  Poplar  Grove  church,  Dinwid- 
dle County,  Virginia, 

Company  E,  One  hundred  and  fortieth  regiment,  (No.  9.) — In  the 
transcript  from  the  oflflce  of  the  secretary  of  the  commonwealth  (B.  2, 
p.  358)  the  poll-book  signed  by  the  judges  shows  that  ten  votes  were 
cast  for  tte  district;  the  tally-list  signed  by  the  two  clerks  shows  that 
Smith  Fuller  had  five  and  John  L.  Dawson  six  votes,  while  the  return 
itself,  signed  by  the  judges,  shows  that  Smith  Puller  had  four  and  John 
L.  Dawson  three  votes.    The  certificate  of  the  prothonotary  of  West- 
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moreland  County  (B.  2,  p.  166)  shows  that  four  of  these  were  cast  for 
Smith  Fuller  aud  six  for  John  L.  Dawson.  But  it  also  shows  that  only 
three  of  the  ten  votes  were  cast  by  electors  of  Westmoreland  County. 
The  vote,  if  counted,  would  stand  for  Mr.  Fuller  four,  for  Mr.  Dawson 
three,  and  there  would  result  a  reduction  in  Mr.  Dawson's  majority  of 
three  votes. 

Carver  hospital,  (So.  10.) — The  transcript  in  this  case  is  sufficient. 
That  which  is  wanting  iu  the  return  proper  is  supplied  in  the  poll-book 
and  tally-list. 

Seventh  Pennsylvania  cavalry,  (No.  11.) — The  document  certified  on 
page  304  of  book  2  is  worthless  as  evidence,  being  merely  an  unsigned 
tally -list,  and  if  it  secured  Mr.  Dawson  one  vote,  that  vote  should  be 
deducted  from  his  majority. 

As  the  result  of  the  examination  of  this  branch  of  the  contestant's  claims, 
which  has  been  made  also  without  reference  to  the  points  raised  by  the 
sitting  member,  the  following  votes,  if  they  were  in  fact  counted,  are 
to  be  deducted  from  Mr.  Dawson's  official  majority  of 125 

Official.         Con-ect.    Loss. 
D.       1'.        D.       F. 

Lookout  hospital 1     1 

Company  G,  Seventy-sixth  regiment 7      6     ..     ..       1 

Company  E,  One  hundred  and  fortieth  regiment.     6      4      3      4      3 

Seventh  Pennsylvania  cavalry 1     1 

—      6 

Corrected  majority  for  J.  L.  Dawson 119 


4.  The  objections  to  the  regularity  of  the  home  vote  of  Westmoreland 
County  do  not  seem  to  the  committee  to  have  been  well  taken.  ^The 
military  election  act  of  August  25,  1864,  requires  the  county  judge's,  at 
their  first  meeting,  to  adjourn  until  the  third  Friday  after  the  election, 
for  the  purpose  of  counting  the  soldiers'  vote.  If  this  leaves  it  still 
obligatory  upon  the  judges  to  compute  the  home  vote  at  their  first 
meeting,  the  presumption  that  they  did  so,  which  results  from  the  official 
action  of  the  district  board  and  governor,  is  not  destroyed  by  any  con- 
trary proof  in  this  case.  When  two  or  more  counties  compose  a  con- 
gressional district,  the  county  judges  do  not,  either  at  the  first  or  second 
meeting,  make  any  returns  for  the  prothonotary  or  the  secretary  of  the 
commonwealth.  They  only  make  out  the  "  fair  statement "  for  the  district 
board  provided  for  in  section  63  of  the  generalelection  law.  In  such  cases 
it  is  the  district  judges  who  make  the  returns  for  the  prothonotary  and  sec- 
retary of  the  commonwealth.  If  the  county  judges  do  prepare  such  "  fair 
statement  of  the  home  vote"  at  the  first  meeting,  they  will,  nevertheless, 
necessarily  make  a  new  statement  at  the  second  meeting,  embracing 
both  the  home  and  military  votes ;  and  this  latter  only  will  go  to  the 
district  board.  While  it  is  not  shown  that  such  a  statement  was  not 
made  at  the  first  meeting  of  the  Westmorland  County  judges,  it  is  clear 
to  the  committee  that  the  statement  made  at  the  second  meeting,  and 
set  forth  on  page  392  of  the  second  book,  is  in  substantial  compliance 
with  the  law. 

5.  In  the  opinion  of  the  committee  the  answer  to  the  eleventh 
averment  of  the  notice  of  contest  is  as  specific  and  direct  as  the  aver- 
ment itself. 

This  examination  of  the  contestant's  case  has  been  made  without 
reference  to  the  points  raised  by  the  sitting  member,  and  gives  the  fol- 
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lowing  results,  viz:  Upon  the  hypothesis  that  the  illegal  returns,  to 
which  the  contestant  objected,  were  actually  canvassed  in  favor  of  Mr. 
Dawson  and  the  notice  of  contest  permits  the  contestant  to  attack  them, 
the  vote  will  be — 

Offtcial  majority  for  J.  L.  Dawson 125 

Deduct  for  illegal  returns 6 

119 

Uncounted  soldiers'  vote,  majority  for  S.  Fuller 141 

Deduct  for  illegal  returns 37 

104 

Majority  for  J.  L.  Dawson 15 


If  it  is  assumed  that  these  illegal  returns  were  not  canvassed,  or  that 
the  notice  of  contest  does  not  permit  the  contestant  to  attack  them,  Mr. 
Dawson's  majority  will  be  twenty-one. 

It  is  unnecessary  to  decide  the  questions  raised  by  the  sitting  mem- 
ber, some  of  which  go  to  the  whote,  and  others  to  parts  of  the  contest- 
ant's case. 

The  following  resolution  is  submitted  to  the  House : 

Resolved,  That  Hon.  John  L.  Dawson  is  entitled  to  retain  his  seat  as 
representative  in  the  thirty-ninth  Congress  from  the  twenty-first  district 
of  the  State  of  Pennsylvania. 


KOO:srTZ  vs.  OOFFEOTH. 

Early  in  the  session  tlie  House  gave  tlie  seat  on  a,  prima  facie  contest  to  Mr.  Cofiroth, 
pending  a  contest  on  the  merits. 
There  were  allegations  of  fraudulent  and  illegal  voting. 
House  adopted  the  report  without  debate  or  a  division,  July  13,  1866. 

July  9,  1866.— Mr.  McOlurg,  from  the  Committee  of  Elections,  made 

the  following  report: 

The  Committee  of  Elections,  to  whom  was  referred  the  memorial  of  William 
M.  Koontz,  contesting  the  right  of  the  Son.  Alexander  H.  Goffroth  to  a 
seat  in  this  Souse  as  a  representative  from  the  sixteenth  congressional  dis- 
trict of  Pennsylvania,  as  more  fully  appears  from  the  following  resolutions 
adopted  by  the  Souse  at  its  present  session,  to  wit : 

Resolved,  That  Alexander  H.  Coffrotk,  upon  the  certificates  and  papers  relating  to  tlie  election 
in  the  sixteenth  congressional  district  of  the  State  of  Pennsylvania,  has  the  prima  fade  ri^ht  to 
the  vacant  seat  from  that  district,  and  is  entitled  to  take  the  oath  of  office  and  occupy  a  seat  in 
this  Souse  as  the  representative  in  Congress  from  said  district,  without  prejudice  to  the  right  of 
William  S.  Koontz,  claiming  to  have  been  duly  elected  thereto,  to  contest  his  right  to  said  seat 
upon  the  merits. 

liesolved,  That  William  H.  Koontz,  desiring  to  contest  the  right  of  Son.  Alexander  S.  Gof- 
froth to  a  seat  in  this  Souse  as  a  representative  from  the  sixteenth  district  of  the  State  of 
Pennsylvania,  he,  and  he  is,  required  to  serve  upon  the  said  Goffroth,  loithin  fifteen  days  after 
the  passage  of  this  resolution,  a  particular  statement  of  the  grounds  of  said  contest,  and  that 
the  said  Goffroth  he,  and  he  is  hereby,  required  to  sene  upon  the  said  Koontz  his  answer  thereto 
within  fifteen  days  thereafter,  and  that  iothparties  be  allowed  sixty  dags  next  after  the  service 
of  said  answer  to  take  testimony  in  support  of  their  several  allegations  and  denials,  notice  of 
intention  to  examine  witnesses  to  bejiven  to  the  opposite  party  at  least  five  days  beforetheir  exami- 
nation, but  neither  party  to  give  n'oUce  of  taking  testimony  within  less  than  five  days  between  the 
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the  close  of  taking  it  at  one  place  and  its  commencement  at  another,  but  hi  all  other  respects  in 
the  manner  prescriied  in  the  act  of  February  19, 1851 — 

submit  thefollmcing: 

The  sixteenth  congressional  district  of  Pennsylvania  is  composed  of 
the  counties  of  Adams,  Bedford,  Franklin,  Fulton,  and  Somerset.  The 
election  here  contested  was  held  on  the  second  Tuesday  of  October,  1864. 

It  is  agreed  between  the  sitting  member,  A.  H.  Coffroth,  and  the  con- 
testant, W.  H.  Koontz,  (see  page  19,  Mis.  Doc.  No.  117,)  that  the  official 
count  of  votes  was,  in  the  aggregate,  11,067  for  A.  H.  Ooffroth  and  10,979 
for  W.  H.  Koontz,  "  as  shown  by  the  returns  made  by  the  boards  of  return 
judges  of  the  counties  of  Somerset,  Fulton,  and  Framklm  of  the  home 
and  soldiers'  vote  of  said  counties;  by  the  board  of  return  judges  of 
Bedford  County  of  the  home  vote,  and  by  a  majority  of  the  judges  of 
said  board  of  Bedford  County  of  the  soldiers'  vote  thereof;  and  by  a 
majority  of  the  judges  of  the  county  board  of  return  judges  of  Adams 
County  of  the  home  and  soldiers'  vote  of  said  county,"  giving  by  such 
count  to  A,  H.  Coffroth  a  majority  of  88  Azotes. 

The  contestant  alleged  in  his  notice  of  contest,  and  claimed  in  argu- 
ment, that  said  returns  do  not  contain  all  the  votes  cast  for  member  of 
Congress  in  said  district,  but  that  certain  returns  of  soldiers'  votes  were 
not  embraced  in  the  count  by  the  return  judges  of  the  counties  of  Bed- 
ford, Fulton,  and  Adams,  and  that  of  such  uncounted  soldiers'  vote  258 
were  cast  for  W.  H.  Koontz  and  99  for  A.  H.  Coffroth,  as  shown  by  the 
following  table,  taken  from  the  brief  of  the  contestant: 

Koontz.    Cofiroth. 

'No.  1.  Company  H,  Two  hundred  and  eighth  regiment, 

army  of  the  James 34         18 

2.  Barracks  No.  1,  Soldiers'  Best,  Washington,  Dis- 

trict of  Columbia 58          29 

3.  Company  G,  Two  hundred  and  fifth  regiment 8            2 

4.  Mower  Hospital,  United  States,  Philadelphia 1 

5.  Cuyler  United  States  Hospital,  Philadelphia 1 

6.  McClellan  United  States  Hospital,  Philadelphia. . .  3 

7.  One  hundred  and  thirty-eighth  Pennsylvania  regi- 

ment. Front  Eoyal,  Virginia 32  1 

8.  One  hundred  and  eighty-fourth  Pennsylvania  regi- 

ment         39  21 

9.  Two  hundred  and  second  Pennsylvania  regiment. 

White  Plains 27  15 

10.  Twenty-first  Pennsylvania  cavalry,  City  Point,  Tir- 

ginia 36  4 

11.  Two  hundred  and  tenth  Pennsylvania  regiment  ...       19  9 

Total 258  99 


The  contestant  further  alleged,  and  claimed  in  argument,  that  sundry 
votes  in  Adams  and  Bedford  Counties  were  cast  and  counted  for  Mr. 
Coffroth — seventeen  in  Bedford  and  sixteen  in  Adams — which  should 
have  been  rejected,  and  should  now  be  deducted,  because  said  votes 
were  cast  by  paupers,  who,  he  contended,  had  no  right  to  vote  under 
the  laws  of  Pennsylvania. 

The  contestant  also  alleged  and  contended  that,  should  the  committee 
not  sustain  him  in  his  view  of  the  law,  the  seventeen  votes  of  Bedford 
County  should  be  deducted  because  said  pauper  votes  were  residents  of 
other  townships  than  the  one  in  which  they  voted. 
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The  contestant  claimed  two  votes  which  had  not  been  counted -in  dis- 
trict of  Adams  County,  composed  of  townships  of  Liberty  and  Hamilton. 

The  sitting  member,  Mr.  Coffroth,  on  the  other  hand,  alleged  in  his 
answer,  and  claimed  in  argument,  that  the  votes  returned  from  the 
various  hospitals  and  camps  named  in  the  above  table  should  not  be 
counted  for  contestant,  for  reasons  specifically  set  forth  in  each,  case, 
-which  will  be  considered,  each  'in  the  order  mentioned  in  said  table. 

Sitting  member  also  alleged  and  claimed  that  other  illegal  votes  were 
cast  and  counted  for  the  contestant  which  should  be  rejected,  which  will 
be  considered  in  due  order. 

Sitting  member  also,  having  denied  in  his  answer  each  and  every  alle- 
gation of  contestant,  took  issue  as  to  the  law  and  the  facts  in  case  of 
the  votes  of  paupers  in  Adams  and  Bedford  Counties;  this  will  also  be 
considered. 

It  may  be  here  remarked,  that  the  contestant' objects  to  the  testimony 
of  the  sitting  member  that  assails  any  of  the  votes  cast  and  already 
counted,  claiming  that  an  allegation  that  all  legal  votes  had  been  added 
and  counted  for  contestant  was  an  admission  that  all  that  had  been 
counted  were  legal.  The  committee  cannot  see  the  correctness  of  the 
proposition  or  the  justice  in  excluding  any  legal  testimony  that  will 
tend  to  the  purification  of  the  ballot-box.  When  an  admission  is  made, 
it  must  be  construed  liberally,  and  taken  in  connection  with  the  whole 
answer.  The  committee,  therefore,  overrule  this  objection  of  contestant 
to  testimony. 

Now,  to  the  consideration  of  the  points  made,  in  their  order. 

Soldiers'  votes  in  above  table,  No.  1,  Company  H,  Two  hundred 
and  eighth  regiment,  army  of  the  James. — The  testimony  of  three  wit- 
nesses, O.  E.  Shannon,  prothonotary  of  Bedford  County,  Moses  A.  Points, 
and  Valentine  Vondersmith,  on  pages  24  and  25  of  Mis.  Doc.  No.  117, 
is  positive  and  conclusive  that  the  return  of  this  comiiany  was  not  re- 
ceived and  counted  by  the  return  judges.  An  inspection  of  the  return 
of  said  company,  properly  certified  by  the  prothonotary  of  Bedford 
County  as  a  full  and  true  copy,  together  with  the  poll-book,  number  and 
names  of  voters,  and  tally-list,  each  properly  certified,  found  on  pages 
33,  34,  35,  36,  37,  and  38,  will  show  that  said  return  and  other  papers 
were  regular  and  legal,  the  very  forms  having  been  regarded. 

In  the  absence  of  a  certified  copy  of  this  return  from  the  prothonotary 
of  Fulton  County,  a  remedy  is  introduced  by  contestant  in  the  testimony 
of  Joseph  C.  Long,  (page  26,  Mis.  Doc.  No.  117,)  who  testifies  that  16 
votes  named  were  from  Fulton  County,  and  whose  testimony  is  corrob- 
orated by  that  of  Eobert  N.  Shimer,  on  page  52,  and  by  that  of  John 
A.  Eobinson,  (pages  48  and  49,)  and  that  the  return  of  Company  H, 
(above-named  company,)  for  Fulton  County,  signed  by  same  judges  and 
clerks,  was  rejected  by  the  return  judges  of  Fulton  County,  there  being 
nine  votes  for  Mr.  Koontz  and  six  votes  for  Mr.  Coffroth. 

The  committee  are,  therefore,  clearly  of  the  opinion  that  said  votes 
should  be  counted — 34  for  Mr.  Koontz  and  18  for  Mr.  Coffroth,  less  one 
from  Mr.  Koontz,  for  discrepancy  between  return  and  rejected  votes  in 
Fulton  County,  as  shown  by  the  testimony  of  witnesses. 

It  is  manifest  that  returns  were  sent  to  each  county,  Bedford  and  Ful- 
ton, that  the  votes  might  be  counted  in  the  counties  to  which  the  voters 
respectively  belonged.  The  fairness  and  honesty  of  conducting  the 
election  is  proved  by  Eobert  A.  Shimer  and  John  H.  Wilt,  (page  52,) 
and  no  attempt  is  made  by  sitting  member  to  prove  fraud. 

No.  2.  Barracks  No.  1,  Soldiers'  Eest,  Washington,  D.  C. — This  vote, 
as  claimed,  58  for  Koontz  and  29  for  Coffroth,  is  proven  by  testimony  of 
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O.  E.  Shannon,  prothonotary  of  Bedford  County,  (on  page  25,)  not  to 
have  been  received  nor  counted  by  the  return  judges  of  Bedford  County, 
and  by  the  testimony  of  John  A.  Kobinson,  prothonotary  of  Pulton 
County,  (pages  48  and  54,)  not  to  have  been  received  and  counted  by 
the  return  judges  of  Fulton  County.  On  page  48,  Mr.  Eobinson  testifise : 
"There  were  only  22  soldiers'  votes  for  William  H.  Koontz,  and  4 
soldiers'  votes  for  A.  H.  Coffroth,"  and  on  page  54  he  shows  that  neither 
in  whole  nor  in  part  did  those  22  votes  include  Barracks  No.  1. 

The  sitting  member,  in  his  answer,  page  7,  admitted  Mr.  Koontz  had 
58  votes  and  Mr.  Coffroth  29  votes,  but  alleged  that  the  return  was  illegal 
and  fraudulent.  But,  in  his  argument,  he  did  not  claim  that  these  alle- 
gations were  true,  but  relied  upon  a  conflict  in  the  number  of  votes,  87, 
and  number  and  names,  appearing  on  the  list  of  names,  pages  39,  42, 
and  45. 

An  examination  of  returns,  pages,  39,  42,  and  45,  will  show  that  the 
voters  were  residents  of  two  counties,  Bedford  and  Fulton,  and  that  a 
return  was  sent  to  Bedford  County  with  a  list  of  48  names,  and  a  certfl- 
cate  that  Mr.  Koontz  had  58  votes  and  Mr.  Coffroth  29  votes;  and  that 
a  return  was  sent  to  Fulton  County  with  a  list  of  37  names,  but  with 
no  certificate  that  any  votes  were  cast  for  either  Mr.  Koontz  or  Mr. 
Coffroth,  or  any  other  candidate  for  Congress ;  showing  that  87  Bedford 
and  Fulton  County  votes  were  added  together  for  the  congi^essional 
vote,  and  all  returned  to  but  one  county  of  the  same  congressional  dis- 
trict, Bedford  County. 

But  the  sitting  member,  in  his  argument,  contended  that  these  votes 
should  be  excluded :  "First,  because  the  voters  were  not  in  the  military 
service;  second,  because  they  were  not  assigned  to  companies,  or,  if 
assigned,  assigned  to  regiments,  because  the  return  names  no  separate 
poll-book,  and  that  the  voting  by  regiments  is  illegal. 

It  is  almost  useless  for  the  committee  to  state  that  the  practice  at 
least  has  been  to  regard  drafted  men  as  in  the  military  service  from  the 
date  of  draft,  and  that  they  were  considered  deserters  upon  failure  to 
report.  For,  in  this  case,  the  evidence  is  distinct  that  the  men  were 
"ordered  to  Washington  City,"  "went  into  camp,"  "were  designated 
and  ordered  to  two  regiments.  Fifty-sixth  and  One  hundred  and  seventh 
Pennsylvania  volunteers,"  "were  soldiers  assigned  to  regiments,  and  on 
their  way  to  the  front."  (See  testimony  of  Anderson,  Cooper,  Smith, 
Akers,  on  pages  27,  28,  29,  30,  and  31,  Mis.  Doc.  No.  117.)  The  men 
were  assigned  to  regiments,  and  were  in  actual  military  service  under 
a  requisition  from  the  President  of  the  United  States,  as  all  were  who 
were  in  the  volunteer  service,  and  that  such  were  entitled  to  vote.  See 
section  1  of  soldiers'  voting  law ;  see  also  section  2,  which  says :  When 
there  shall  be  ten  or  more  voters  at  any  place  who  shall  be  unable  to 
attend  any  company-poll,  or  their  proper  place  of  election,  the  electors 
present  may  open  a  poll,"  &c. 

The  objection  of  sitting  member  that  "the  soldiers'  election  law  re- 
quires the  polls  to  remain  open  at  least  three  hours"  is  regarded  by  the 
committee  as  frivolous,  when  he  makes  no  effort  to  prove  that  any  voter 
was  prevented  from  casting  his  vote,  but  only  objects  to  votes  that  were 
cast,  and  when  no  attempt  is  made  to  prove  fraud.  Neither  is  there 
positive  testimony  that  the  polls  did  not  remain  open  three  hours. 

This  poll  should  be  counted — Koontz,  58;  Coffroth,  29. 

No.  3.  Company  G,  Two  hundred  and  fifth  regiment. — The  vote  of 
this  company  is  counted  by  the  sitting  member — Koontz,  8;  Coffiroth, 
2^as  correct. 

No.  4.  Mower  United  States  hospital,  Philadelphia. — That  this  return, 
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and  those  of  Nos.  5,  6,  7,  8,  9,  10,  and  11,  above,  eight  in  all,  were  re- 
jected in  Adams  County.  The  evidence  is  to  be  found  on  pages  62,  63, 
64,  and  65,  in  testimony  of  William  S.  Cart. 

The  sitting  member  claimed  that  there  was  no  certificate  that  the  ofiB- 
cers  of  election  were  sworn,  nor  a  certificate  that  more  than  ten  electors 
were  present. 

Should  such  certificate  be  required,  in  this  case  it  does  appear  at  the 
foot  of  page  102.  The  poll-book,  certificate  of  oaths,  number  and  names 
of  voters,  tally-paper,  and  return,  certified  by  the  secretary  of  the  com- 
monwealth, all  appear  on  pages  102, 103,  and  104.  Therefore,  the  vote 
on  this  return  from  Adams  County  we  count  for  Mr.  Koontz. 

!No.  5.  Cuyler  United  States  hospital,  Philadelphia.^The  committee 
need  not  examine  this  return,  notwithstanding  all  informality  is  cured 
by  the  testimony  of  the  voter  who  swears  he  voted  for  Mr.  Koontz.  But 
the  name  of  the  witness  is  not  mentioned  in  the  notice  to  take  deposi- 
tions, as  required  by  the  law  regulating  contests  in  election  cases,  and 
of  this  the  sitting  member  claims  the  benefit.  We  therefore  deduct  one, 
which  is  estimated  for  Mr.  Koontz  in  the  above  table. 

No.  6.  McClellan  United  States  hospital,  Philadelphia. — The  sitting 
member  contends  that  there  is  no  certificate  that  more  than  ten  were 
present.  Still,  ten  names  do  appear  in  number  and  names  of  voters, 
page  106.  The  sitting  member  also  refers  to  two  returns  of  the  judges, 
one  certified  by  the  prothonotary  of  Adams  County,  pages  93  and  94, 
and  the  other  certified  by  the  secretary  of  the  commonwealth,' pages 
105  and  106,  and  says  in  his  brief,  "  It  is  argued  that  two  defective  and 
illegal  poll-books  or  election  returns  make  a  perfect  and  legal  one."  It 
has  not  been  so  argued  before  the  committee.  But  it  is  the  duty  of  the 
committee  to  approach  as  nearly  as  possible  the  ballot-box,  and,  by  an 
examination  of  all  the  testimony,  see  that  no  legal  voter  is  deprived  of 
his  just  right  to  the  elective  franchise. 

We  find  in  the  evidence  referred  to  the  committee  by  the  House  two 
properly  certified  papers,  one,  page  93,  if  taken  by  itself,  defective,  be- 
cause the  certificates  of  oaths  are  wanting,  under  the  rule  adopted  bj' 
the  majority  of  the  committee  respecting  the  hospital  return  in  the 
prima  facie  case  of  Koontz  vs.  Coftroth,  but,  nevertheless  evidence  of 
what  it  contains,  to  wit,  the  poll-book  and  tally-paper,  with  signatures 
of  the  judges  and  clerks;  the  other,  which  is  not  in  conflict  with  the  first, 
poll-book,  certificate  of  oath  of  officers  and  names  and  number  of  elect- 
ors, signed  by  same  judges  and  clerks.  This  makes  the  testimony  com- 
plete. The  last  mentioned  poll  book,  &c.,  of  itself,  though  informal,  is 
substantially  in  compliance  with  the  law,  (see  section  27  of  soldiers'  law 
as  to  informalities.)  This  committee  and  the  House  are  not  circumscribed 
by  the  formalities  that  regulate  proceedings  of  a  board  of  return  judges. 
They  can  go  to  the  ballot-box  if  necessary.  In  this  instance,  by  looking 
at  the  two  returns,  no  doubt  remains  of  the  fact  that  Mr.  Koontz  re- 
ceived three  votes,  which  should  be  counted. 

.  No.  7.  One  hundred  and  thirty-eighth  Pennsylvapia  regiment.  Front 
Eoyal,  Virginia. — Here  two  companies  voted  together,  B  and  G.  Believ- 
ing the  decision  of  the  House  was  correct  on  this  point,  when  it  sustained 
the  majority  report  in  the  prima  facie  case  of  Koontz  vs.  Coffroth,  the 
language  of  that  report  is  here  given,  as  follows :  "  The  returns  for  Com- 
panies B  and  G,  One  hundred  and  thirty-eighth  regiment,  show  that 
these  two  companies  voted  together  at  one  poll,  and  having  the  same 
election  officers,  both  judges  and  clerks.  The  law,  section  2,  directs  that 
a  poll  shall  be  opened  in  each  company,  and  that  all  electors  belonging 
to  such  company,  and  within  one  mile  of  the  quarters,  shall  vote  at  such 
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poll.  The  return  shows  officers  of  both  companies  participating  in  the 
election,  Indicating  regular  company  organizations."  Clearly  a  poll 
opened  in  each  company  would  have  caused  two  polls  in  two  companies ; 
whereas  there  was  but  one.  But,  while  this  was  sufficient,  on  its  face, 
to  exclude  the  poll  from  count  by  the  county  return  judges,  and  there- 
fore could  not  be  admitted  for  Mr.  Koontz,  on  the  prima  facie  case,  the 
committee  are  still  disposed  and  bound  to  respect  the  decision  of  the 
House  in  sustaining  the  decision  of  the  committee,  expressed  in  the 
majority  report  in  said  prima  fa^ie  case,  as  follows :  "  How  majiy  of  these 
objections  might  be  removed  by  other  evidence,  on  a  full  hearing  upon 
the  merits,  the  committee  are  not  now  called  uiDon  to  say,  nor  do  they 
know  what  the  facts  may  be  which  relate  to  the  validity  of  the  elections 
so  held,  and  as  to  which  the  returns  appear  to  be  so  defective.  But 
these  returns,  whether  legal  or  not,  are  not  proper  to  be  considered  on 
this  investigation.  When,  on  a  contest  on  the  merits,  the  facts  may  be 
fully  developed,  if  any  legal  votes  are  found  to  have  been  omitted  in  the 
count,  full  and  final  justice  may  then  be  done  both  to  the  voters  and  to 
the  respective  claimants;  but  until  such  an  investigation  is  had,  the 
committee,  on  the  question  of  th.Q  prima  facie  right  to  the  seat,  feel  con- 
strained to  abide  by  those  precedents  and  rules  of  law  which  experience 
has  proved  to  be  the  safest  guides  in  weighing  and  determining  impar- 
tially questions  of  this  nature." 

This  is  now  the  "contest  on  the  merits,"  and  in  developing  "the  facts" 
the  committee  find,  from  "other"  legal  testimony,  pages  69  and  70,  the 
depositions  of  witnesses,  that  the  thirty-three  (33)  voters,  as  named  in  the 
returns,  did  vote;  that  they  were  all  residents  of  Adams  County;  that 
"every  man  was  required  to  have  tax  receipts,  or  prove  their  right  to 
vote  on  age."  This  evidence  of  witnesses  and  the  returns  leave  no  room 
to  doubt  of  the  perfect  fairness  and  honesty  of  the  election.  "  It  is  rec- 
ognized that  every  presumption  ought  to  be  in  favor  of  fair  popular 
elections."  We  must  "look  into  their  good  faith  and  integrity;  and  if 
they  are  manifest,  we  are  not  to  defeat  the  expression  of  the  popular 
will  because  of  some  slip  in  the  minor  details  of  the  election,  which  does 
not  prevent  our  ready  ascertainment  of  what  that  will  truly  is."  (See 
Parsons's  Select  Cases,  vol.  2,  pages  103  and  105.)  Therefore  a  portion 
of  the  committee  are  inclined  to  believe  that  justice  requires  that  this 
vote  should  be  counted,  Koontz  32,  Coffroth  1 ;  while  others  of  the  com- 
mittee are  inclined  to  the  opinion  that  the  law  is  mandatory  and  requires 
that  a  poll  should  have  been  opened  in  each  company,  and  therefore  that 
it  should  not  be  counted.  Whichever  conclusion  should  be  sustained 
by  the  House  will  not  change  the  result  in  this  case.  It  is  contended 
here  and  elsewhere,  by  the  sitting  member,  that  if  electors  voted  "on 
age,"  (that  is,  when  between  twenty-one  and  twenty-two  years  of  age, 
and  not  required  by  the  law  of  Pennsylvania,  because  of  such  age,  to 
pay  ta,xes,)  the  fact  "on  age"  should  appear  on  the  poll-book. 

That  is  required  by  the  general  election  law,  and  the  twenty-eighth 
section  of  the  soldiers'  law  says,  "All  the  provisions  of  the  general  lawg 
of  this  State,  so  far  as  applicable,  shall  apply  to  all  elections  held  under 
this  act."  That  provision  is  not  applicable  to  the  soldiers'  voting  law 
because  the  forms  are  given  for  such  voting  in  the  law,  and  that  form  is 
dispensed  with.  Section  twenty-seven  also  says  that "  informality"  shall 
not  invalidate  such  election. 

But  in  this  case  the  sitting  member  does  not  attempt  to  jjrove  that 
any  voter  between  twenty-one  and  twenty-two  years  of  age  did  vote, 
and  the  law  presumes  that  sworn  election  officers  discharged  their  duties, 
until  the  contrary  be  shown. 
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No.  8.  One  hundred  and  eighty-fourth  Pennsylvania  regiment,  Koontz 
39,  Ooffiroth  21. 

The  sitting  member,  in  his  answer,  alleged  that  "said  election  is  ille- 
gal and  void,  not  being  held  in  accordance  with  laws,"  and  that  "the 
persons  voting  were  not  qualified  electors  of  the  district."  But  he  did 
not  specify  in  what  manner  the  laws  were  violated  or  electors  not  quali- 
fied. In  his  brief  he  seems  to  admit  that  all  should  be  counted  but  one, 
as  he  says:  "Eejected  return  of  Company  K,  One  hundred  and  eighty- 
fourth  regiment,  if  counted,  should  be  counted,  Coffroth  21,  Kooutz  38."^ 

In  his  argument  he  objected  to  the  return  because  it  contained  a  voter 
in  Franklin  County. 

That  objection  cannot  deprive  the  qualified  voters  of  Adams  County 
of  their  right,  when  a  perfect  return,  as  this  is,  is  properly  certified  by 
the  prothonotary.     (Pages  89,  90,  91,  92,  Mis.  Doc.  No.  117.) 

But  the  certificate  of  prothonotary  of  Adams  County  is  not  evidence 
to  us  of  vote  in  Franklin  County.  In  the  absence  of  other  testimony  we 
reject  one  vote  from  this  return  for  Mr.  Koontz,  and  count  for  Mr.  Koontz 
38,  for  Mr.  Coffroth  21. 

No.  9.  Two  hundred  and  second  Pennsylvania  regiment,  White 
Plains. — In  the  argument,  there  was  no  objection  made  by  sitting  mem- 
ber to  this  count.  In  his  brief  there  is  no  objection.  On  page  77,  one 
judge  only  seems  to  have  been  sworn.  .  This  difficulty  is  removed  by 
testimony  of  witnesses.  (See  pages  80,  81,  and  82.)  "The  officers  were 
all  sworn."    This  poll  is  to  be  counted,  Koontz  27,  Coffroth  15. 

No.  10.  Twenty-first  Pennsylvania  cavalry,  City  Point,  Virginia. — By 
a  reference  to  pages  83  and  84  we  see  that  the  judges  and  clerks  were 
sworn  by  Captain  James  Mickley,  who  was  a  qualified  voter,  but  not  a 
judge  or  clerk  of  the  election  who  are  authorized  by  the  law  to  adminis- 
ter such  oath. 

The  sitting  member  claims  this  return  should  be  deducted,  because 
Captain  Mickley  was  not  an  election  ofScer.  The  soldiers'  law,  section 
fifth,  says  "  the  oath  may  be  administered  by  judges  or  clerks."  Others 
may  administer.  But  Cajitain  Mickley  not  being  a  public  officer,  had 
no  legal  right  to  administer  the  oath.  But  the  judges  and  clerks  became, 
by  taking  the  oath  in  good  faith,  public  officers  de  facto,  for  the  purpose  of 
conducting  the  election,  and  their  acts  are  valid.  This  principle  is  laid 
down  in  second  Kent,  page  339:  "In  the  case  of  public  officers  who  are 
such  de  facto,  acting  under  color  of  office,  bj^  an  election  or  appointment 
not  strictly  legal,  or  without  having  qualified  themselves  by  the  requi- 
site tests,  or  by  holding  over  after  the  period  prescribed  for  a  new 
appointment,  their  acts  -are  held  valid  as  respects  the  rights  of  third 
persons  who  have  an  interest  in  them,  and  as  concerns  the  public,  in 
order  to  prevent  a  failure  of  justice." 

The  decision  in  the  thirty-sixth  Congress,  (see  Bartlett's  Election  Cases, 
p.  313,)  in  the  case  of  Blair  vs.  Barret,  is  also  in  point.  We  find  the 
following  language  in  the  report  of  the  majority,  which  was  sustained: 
"There  was  no  evidence"  (referring  to  certain  precincts)  " returned  with 
the  return  of  votes,  now  before  the  committee  in  any  shape  at  the  hearing, 
that  the  judges  of  election  were  sworn."  "  Had  it  appeared  from  the 
evidence  that  the  election  had  been  fairly  conducted  at  these  precincts, 
and  there  were  no  traces  of  fraud,  no  taint  of  the  ballot-box,  the  com- 
mittee would  not  have  been  willing  to  have  recommended  a  rejection  of 
these  polls.  The  honest  electors  should  not  be  disfranchised  and  their 
voice  stifled  from  a  mere  omission  of  the  officers  of  election  to  take  the 
oath  of  office."  In  the  case  before  us  there  was  not  an  omission,  as  we 
have  seen.     The  evidence  is,  that  "the  election  was  conducted  very 
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strictly  and  fairly ;  inquiry  was  made  as  to  age  and  payment  of  taxes. 
Those  whom  we  were  not  positively  certain  were  of  age  were  sworn.  The 
voters  presented  certificates  showing  the  payment  of  tax  within  two 
years,"  &c.    (See  pages  87,  88,  and  89.) 

We  are  therefore  clearly  of  the  opinion  that  this  poll  shonld  be 
counted. 

No.  11.  Two  hundred  and  tenth  Pennsylvania  regiment,  Koontz  19,. 
CofEroth  9. — This  is  not  objected  to  in  argument  of  sitting  member  or  in 
his  brief,  but  is  there  counted. 

It  was  rejected  by  return  judges  because  the  certificate  of  oath  does- 
not  appear,  although  it  appears  in  the  caption  of  the  poll-book,  and  an 
oath  is  signed  by  the  judges  and  clerks,  and  the  legal  certificate  of  the 
prothonotary  appears,  pages  71  and  74.  But  aU  defects  are  cured  by 
testimony  of  Edward  Eeece,  page  75,  "all  were  sworn."  This  should  be 
counted  Mr.  Koontz  19,  and  Mr.  CofEroth  9. 

The  district  in  Adams  County  composed  of  the  townships  of  Liberty 
and  Hamilton.  The  testimony  of  Mr.  Wolf,  page  212,  is  clear  that,  in 
the  computation  of  the  home  vote  for  Adams  County,  this  district  was 
counted  155  for  Mr.  Cofiroth,  and  163  for  Mr.  Koontz. 

In  argument  the  sitting  member,  Mr.  CofEroth,  claimed  that  the  law 
required  each  township  to  vote,  each  composing  a  district,  and  there- 
fore that  this  whole  vote  should  be  rejected.  The  contestant  produced 
the  law  organizing  these  two  townships  into  an  election  district.  (See 
Smith's  Pennsylvania  Laws,  vol.  3d,  page  449,  section  5th,  of  "An  act  to. 
erect  the  county  of  Adams  into  an  election  district."  The  count  should 
not,  therefore,  be  rejected  and  deducted. 

But,  on  the  other  hand,  the  contestant  claims  two  additional  votes; 
because  the  certificate  of  election  of  the  judges  and  inspectors  of  this- 
district,  properly  certified  by  the  prothonotary  of  Adams  County,  page 
113,  shows  that  Mr.  Koontz  received  165  votes,  being  two  more  than, 
were  counted. 

The  two  votes  should  be  given  to  Mr.  Koontz. 

The  sitting  member  admitted  that  one  Hezekiah  Hite,  a  minor,  voted 
for  him.    *        *        *    We  therefore  deduct  one  from  Mr.  CofEroth, 

PAUPERS. 

The  contestant  claimed  that  the  votes  of  seventeen  paupers  in  Bedford 
County  and  sixteen  in  Adams  County  should  be  rejected,  and  taken  from 
the  sitting  member,  because,  first,  as  before  stated,  paupers  have  no  right 
to  vote ;  and  second,  because  Bedford  County  voters  were  non-residents 
of  the  district  in  which  they  voted. 

The  committee  cannot  reject  the  seventeen  in  Bedford  County,  because, 
although  non-residents,  the  contestant  has  failed  to  prove  that  these 
votes  were  counted. 

The  committee  cannot  see  why  the  sixteen  in  Adams  County  should 
be  deducted  from  the  count  of  the  sitting  member.  Each  State  frames 
its  own  laws  for  the  maintienance  and  care  of  its  poor.  The  laws  pro- 
vide protectors  for  thcipoor,  who,  "  by  reason  of  age,  disease,  infirmity, 
or  other  disability,"  become  unable  to  work.  With  regard  to  the  exercise 
of  the  elective  franchise  by  such,  the  laws  of  Pennsylvania  are  silent.  As 
they  are  not  expressly  deprived  of  the  right,  we  cannot  see  why  the  unfor- 
tunate, provided  for  by  the  public,  may  not  vote  as  well  as  if  provided  for 
by  a  parent,  or  a  son — certainly  not  until  the  authorities  of  Pennsylvania 
shall  have  decided  for  themselves  the  law,  for  which  they  liave  had 
frequent  opportunities ;  therefore  we  here  make  no  deductions  from  the  ' 
H.  Mis.  Doc.  152 10 
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count  of  the  sitting  member.  Before  proceeding  to  consider  tlie  claims 
of  sitting  member  for  deductions  of  votes  from  Mr.  Koontz,  we  recapit- 
ulate: 

Koontz.  Cofitotli. 

Give  uncoimted  votes  as  in  above  table 258        99 

Koontz. 

Deduct  from  Xo.  1,  Company  H,  Two  hundred  and  eighth 

regiment 1 

Deduct  from  IsTo.  5,  Cuyler  United  States  Hospital 1 

Deduct  from  K"o.  8,  Company  K,  One  hundred  and  eighty- 
fourth  regiment , 1 

—        3 

255 
Deduct  vote  of  Hezekiah  Hite  from  Mr.  Coffroth 1 

98 
Add  uncounted  votes  in  district  composed  of  Liberty  and 
Hamilton  Townships 2 

257 
Deduct  uncounted  vote  of  Mr.  Coflfroth 98 

Leaves  a  majority  of  uncounted  votes  for  Mr.  Koontz 159 


Deductions  claimed  by  sitting  member,  not  considered  above. 
Evidence  introduced  by  sitting  member  commences  page  139  of  Mis. 
Doc.  No.  117. 

ADAMS  COUNTY. 

On  page  212,  Henry  G.  Wolf,  a  clerk  for  return  judges,  testifies  (in 
his  own  language)  that,  "  this  paper,  now  before  me,  is  my  tally-list  of 
the  votes  received  and  counted  by  the  judges,  including,"  &c.  It  is  not 
attempted  to  put  that  paper  in  evidence,  so  clearly  unauthorized  is  such 
a  tally-list  of  a  clerk.  Section  63  of  the  election  laws  of  Pennsylvania, 
page  378  of  Purdon's  Digest,  requires  returns  to  be  signed  by  all  judges 
present,  and  and  attested  by  the  clerks. 

This  clerk  testifies,  "among  votes  counted  were  the  following :  One 
vote  for  W.  H.  Koontz,  from  Camp  Cadwalader,  Philadelphia,  (paper  A;) 
two  votes  for  A.  H.  Coffroth,  and  six  votes  for  W.  H.  Koontz,  from 
independent  company  of  Pennsylvania  volunteers,  at  McConnellsburg, 
Pennsylvania,  (papers  B,  C,  and  D ;)  one  vote  for  W.  H.  Koontz,  from 
Company  P,  Two  hundred  and  tenth  regiment  Pennsylvania  volunteers, 
at  Camp  Squirrel  Hill  Pond,  Virginia,  (paper  E.)"  He  speaks  from  his 
own  tally-list,  which  does  not  appear  in  the  record,  and  remarks:  "the 
board  were  unanimous  in  agreeing  to  count  the  votes  mentioned  in  papers 
A,  B,  C,  D,  E."  Neither  are  these  papers  A,  B,  C,  D,  E,  made  a  part 
of  the  evidence,  although  we  find  what  purports  to  be  such  papers  in 
Mis.  Doc.  No.  117. 

The  attempt  is  then  made,  by  the  sitting  member,  to  exclude  votes 
mentioned  in  papers  so  marked,  purporting  to  be  poll-books,  returns,  &c., 
from  the  military  companies  mentioned. 

The  witness  Wolf  does  not  swear  these  papers  are  copies  of  the  papers 
before  the  return  judges.  We  then  look  at  these  papers  themselves.  A 
is  certified  to  be  "true  copies  of  the  poll-book,  tally-paper,  and  return  of 
the  election  as  the  same  remains  on  file.  May  3, 1866." 
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There  is  uo  certificate  that  the  copy  of  certificate  of  oath  of  judges 
and  clerks  is  a  true  copy,  as  on  file.  AH  certified  to  may  be  true,  and 
yet  the  whole  truth  may  not  appear.  There  is  no  evidence  that  this  or 
any  of  those  papers  are  copies  of  the  papers  which  were  before  the 
return  judges.  The  presumption  is  that  they  are  not.  And  as  it  is 
directly  in  point,  we  will  cite,  as  authority,  the  report  of  this  committee 
in  the  case  of  Puller  vs.  Dawson,  in  which  the  following  language  is 
used: 

"  The  protlionotary  certifies  that  the  transcript  given  on  pages  68  and  69  of  the  second 
book  is  a  correct  copy  of  the  poll-book,  tally-list,  and  certificate  of  the  return  of  the 
election,  but  makes  no  allusion  to  the  certificates  of  oaths  in  the  case.  If  these  votes 
were  in  fact  canvassed,  and  the  only  evidence  upon  which  the  canvas  was  made  was 
such  as  is  found  in  this  transcript,  it  is  clear  that,  under  the  rule  adopted  by  the  major- 
ity of  the  committee  respecting  the  hospital  returns  in  the  case  of  Koontz  vs.  Coffroth, 
these  votes  ought  not  to  have  been  counted,  for  the  certificates  of  oaths  are  entirely 
wanting.  But  it  is  not  shown  affirmatively  that  this  was  the  only  evidence,  and  the 
transcript  raises  no  such  presumption,  because  the  prothonotary's  certificate  does  not 
exclude^the  idea  that  perfect  certificates  may  have  been  on  file  in  his  office." 

Papers  B,  C,  D,  and  B  are  in  like  condition.  We  cannot,  therefore, 
upon  such  evidence,  or  rather  upon  no  evidence,  deduct  the  votes  of 
these  camps  and  companies  from  the  count  of  the  contestant ;  when, 
too,  no  attempt  is  made  by  the  sitting  member  to  prove  illegal  votes  or 
fraud  in  voting. 

STUDENTS. 

The  sitting  member  claims  that  13  votes  should  be  deducted  from 
the  count  of  Mr.  Koontz  for  non-resident  students  who  voted  at  Gettys- 
burg. An  examination  of  testimony,  pages  202,  203,  204,  205,  and  213 
will  show  that  but  one  is  proved  to  have  voted  for  Mr.  Koontz  who  did 
not  consider  Gettysburg  his  residence.  But  there  is  no  evidence  that 
the  vote  was  counted,  and  the  evidence  is  that  only  three  of  the  thir- 
teen voted  for  Mr.  Koontz.    Therefore  no  deduction  is  made. 

BEDFOED   COUNTY. 

The  sitting  member  claims  that  of  the  soldiers'  returns,  counted  as  he 
alleged,  there  should  be  deducted  Koontz  63  and  Coffroth  38.  For 
proof  that  these  returns  were  included  in  the  count,  O.  E.  Shannon's 
testimony  is  referred  to,  pages  24  and  25,  who  testified  that  the  aggre- 
gate is  318  for  Mr.  Koontz  and  94  for  Coffroth,  and  that  company  H, 
Two  hundred  and  eighth  regiment  Pennsylvania  volunteers,  and  bar- 
racks ISTo.  1  were  not  counted.  Then,  in  order  to  show  that  McOlellan 
hospital,  companies  D,  E,  and  F,  One  hundred  and  thirty-eighth  regi- 
ment ;  company  C,  Two  hundred  and  fifth  regiment ;  company  0,  One 
hundred  and  tenth  regiment;  company  I,  One  hundred  and  ninety-first 
regiment,  and  depot  field  hospital  were  included  in  the  count,  he  refers 
to  the  testimony  of  said  Shannon,  the  prothonotary,  page  195,  who 
swears  that  votes  referred  to  in  certain  papers  were  counted  by  the 
return  judges.  But  it  will  be  perceived  that  the  evidence  produced  as 
to  the  papers  before  the  return  judges  is  not  legal  or  satisfactory. 

While  the  votes  referred  to  may  have  been  all  counted,  there  is  no 
evidence  that  the  papers  produced  were  counted,  or  that  other  and  per- 
fect returns  were  not  before  the  return  judges.  An  inspection  of  the 
returns  referred  to  by  this  prothonotary,  page  195,  wiU  disclose  the  fact 
that  a  like  attempt  has  been  made  for  this  county,  to  prove  illegal 
returns  that  were  made  in  Adams  County.  "For  example  see  No.  21,  A, 
poll-book  for  McClellan  hospital.  The  attempt  is  made  to  deduct  4  votes 
from  the  count  of  Mr.  Koontz,  because  there  is  no  return  signed  by  the 
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judges.  Indeed,  there  is  likewise  no  certificate  of  oath ;  still  it  is  all  the 
prothonotary  certifies  it  to  be,  or  so  may  be  a  copy  of  a  poll-book.  But 
there  is  no  evidence  that  this  was  the  paper  before  the  return  judges, 
or  that  they  may  not  have  had  before  them  other  and  perfect  papers. 

Such  is  the  case  with  every  paper,  with  slight  changes,  on  which  the 
sitting  member  claims  deductions  in  this  county  from  the  count  in  favor 
of  Mr.  Koontz. 

This  prothonotary  testifies  that  returns  "  from  Nos.  44  to  53  are  certi- 
fied copies  of  the  returns  sent  to  me  by  the  secretary  of  the  common- 
wealth, as  shown  by  my  certficate  to  the  return  judges."  He  produces 
as  evidence  a  certified  copy  of  a  certificate  which  he  had  made  to  the 
return  judges,  which  first  certificate  he  made  without  authority  of  law. 
Instead  of  certified  copies  of  returns,  as  required  by  section  18  of  sol- 
diers' law,  he  took  upon  himself  to  make  a  tabular  statement,  (at  least 
this  is  what  is  certified  to  the  committee,)  with  a  certificate  as  to  com- 
putation of  votes  for  each  candidate.  The  certificate  to  this  computa- 
tion produced  to  the  committee  reads : 

I,  O.  E.  Sliannon,  prothonotary  of  said  county,  (Bedford,)  certify  that  the  foregoing 
is  a  full  and  true  copy  of  my  certificate  to  the  return  judges  of  election  for  Bedford 
County,  dated  28th  October,  1864,  and  also  of  the  tabular  statement  accompanying 
the  same. 

Witness  my  hand  and  official  seal,  Jvme  20,  A.  D.  1866. 

0.  E.  SHANNON,  Prothonotary. 

The  sitting  member  says,  "these  votes  are  all  counted;"  but  the  pre- 
sumption is  that  they  were  not  counted  upon  such  a  paper,  but  that 
they  were  counted,  if  counted  at  all,  upon  proper  and  legally  certified 
copies  of  returns. 

Certified  copies  of  returns  before  the  judges  should  have  been  pre- 
sented to  the  committee,  and  were  not. 

The  statement  of  the  sitting  member  in  his  brief,  page  1,  is  erroneous, 
when  he  says :  "  This  certificate  of  Mr.  Shannon  was  received  and  rec- 
ognized by  the  Committee  of  Elections  as  evidence  at  the  hearing  of  the 
prima  facie  case  (Koontz  vs.  Cofi'roth)  being  brought  before  the  commit- 
tee by  the  contestant." 

The  majority  in  their  report  distinctly  rejected  it,  in  the  following 
language: 

Many  papers  have  been  referred  to  the  committee  which,  on  this  hearing,  are  not 
evidence  for  any  purpose.  ' 

From  the  legal  certificates  and  rettirns  of  the  district  and  county  boards  of  return 
judges  in  this  case  nothing  appears  in  relation  to  the  rejection  of  any  soldiers'  votes ; 
and  those  who  allege  such  rejection  are  compelled  to  look  outside  of  these  certificates 
and  returns,  and  resort  to  papers  and  statements  which  are  not  legitimate  evidence  on 
this  investigation,  and  which,  without  further  proof,  would  few,  if  any  of  tliem,  be  evi- 
dence of  themselves  on  the  hearing  of  a  contest  on  the  merits. 

And,  unauthorized  and  illegal  as  this  tabular  statement  is,  there  is 
no  evidence  that  it  was  before  the  return  judges. 

It  may  also  be  properly  remarked  that  the  sitting  member  had  notice, 
on  the  hearing  in  the  prima  facie  case,  that  such  papers  were  not  admis- 
sible as  evidence,  and  it  is  to  be  presumed  that  copies  of  the  returns 
before  the  return  judges  would  have  been  procured,  could  they  have 
been  made  available  for  his  purposes.  As  the  votes  of  the  nine  soldiers 
named  in  brief  of  sitting  member  for  "  Bedford  County"  can  only  be 
deducted  by  a  process  of  reasoning  based  upon  papers  totally  unauthor-, 
ized  by  law,  it  is  useless  to  notice  them  further. 

The  committee  can  make  no  dediictions  from  the  vote  in  Bedford 
County.  But  before  passing  to  the  next  county,  it  may  be  well  to  look 
briefly  at  the  testimony  to  which  the  sitting  member  refers  the  commit- 
tee in  his  brief,  in  order  to  show  that  soldiers  were  at  the  polls  in  South- 
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ampton  township  for  the  purpose  of  "  deterring  citizens  from  voting 
who  wished  to  vote  for  Mr.  Coffioth." 

,  It  is  claimed  that  some  twenty  or  thirty  votes  should  be  counted  for 
sitting  member  because  of  such  military  interference.  The  sitting 
member  is  unfortunate  in  selecting  the  law  to  sustain  this :  Purdon's 
Digest,  page  383,  section  10,  to  wit :  "  No  body  of  troops  in  the  army  of 
the  United  States  or  of  this  commonwealth  shall  be  present,  either 
armed  or  unarmed,  at  any  place  of  election  within  this  commonwealth 
during  the  time  of  such  election:  Provided,  That  nothing  herein  con- 
tained shall  be  so  construed  as  to  prevent  any  officer  or  soldier  from 
exercising  the  right  of  suffrage  in  the  election  district  to  which  he  may 
belong,  if  otherwise  qualified  according  to  law." 

Nothing  is  to  prevent  any  soldier  from  exercising  the  right  of  suffrage 
in  his  own  district. 

In  this  case  the  soldiers,  six  to  ten,  were  in  their  own  district;  at 
least  there  is  nothing  to  show  they  were  not,  and  there  is  no  evidence 
or  reason  to  presume  that  they  were  at  the  polls  as  an  organized 
detachment.    Their  guns  were  stacked  at  a  distance. 

The  testimony,  also,  is  unfortunate  for  the  sitting  member,  as  it 

clearly  shows  that  the  "citizens"  referred  to  were  deserters,  who  were, 

*  and  had  been,  avoiding  the  officers  of  the  law,  were  avoiding  their  own 

homes,  and  hiding  in  the  mountains,  continually  startled  at  the  sound 

of  their  own  voices. 

For  most  of  them  it  is  claimed  they  would  have  voted  for  Mr.  Coffroth, 
because  they  "  would  have  voted  the  democratic  ticket." 

It  is  unnecessary  to  refer  further  to  the  law. 

A  few  quotations  will  be  sufficient  from  the  testimony  of  the  sitting 
member.  Page  184,  Laban  Johnson  swears:  " Soldiers  said  they  were 
there  for  the  purpose  of  taking  any  conscripts  that  came  there  to  vote ; 
there  was  a  right  smart  company  of  soldiers  there,  ten  or  a  dozen;  all 
the  conscripts  were  deprived  from  voting  except  one  man,  who  voted  a 
few  minutes  before  the  soldiers  came;  the  soldiers  said  if  they  had  got 
there  a  few  minutes  sooner  he  would  not  have  got  away.  Gideon 
Smith  and  others  were  not  permitted  to  come  in  the  yard  that  day. 
Gideon  Smith  (cross-examined)  and  others  didn't  offer  to  vote,  and  didn't 
come  ill  sight  of  the  window  that  day,  nor  did  any  other  conscript 
except  the  one  that  voted.  The  soldiers  did  not  arrest  anybody  at  the 
polls  that  day.  I  don't  know  that  there  were  men  deprived  of  their 
votes  except  from  what  they  told  me  after  the  election.  They  said  they 
saw  the  soldiers  there,  and  knew  that  they  would  be  taken  up.  They 
calculated  they  would  be  taken  up.  The  politics  of  these  men  was 
democratic,  and  those  that  I  saw  said  they  were  going  to  vote  for  Cof- 
froth." 

Isaac  Jiams,  on  page  184,  swears:  "There  was  a  company  of  con- 
scripts about  two  hundred  yards  from  the  window;  I  don't  know  that 
they  went  any  nearer  to  offer  to  vote.  They  could  see  the  soldiers,  and 
they  were  afraid  to  go  to  vote.  They  had  been  told  by  different  ones 
that  if  they  went  to  vote  they  would  be  picked  up." 

Eichard  M'Mullan,  page  185,  swears:  "He  had  been  drafted  some 
time  before;  he  did  not  report;  the  soldiers  arrested  him  on  Saturday 
before  the  election;  he  left  them;  they  were  at  his  house  searching  for 
him  on  morning  oi  the  election ;  he  understood  there  were  soldiers  at 
the  polls  to  arrest  all  desertera;  he  did  not  on  that  account  go  to  the 
polls;  if  he  had  gone  he  would  have  voted  for  A.  H.  Coffroth;  that  he 
was  six  or  seven  miles  from  the  polls,  and  not  at  home  on  that  day." 

A.  J.  Eeighard,  page  186,  swears:  "He  didn't  come  any  nearer  than 
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eight  or  ten  miles  to  the  election  house  that  clay ;  he  was  afraid  of  the 
soldiers,  because  he  had  been  drafted  j  he  -would  have  voted  the  dem- 
ocratic ticket." 

John  Groman,  page  186,  swears  the  same  in  substance. 

Adam  H.  Earnest,  page  187,  swears:  "He  was  about  ten  miles  from 
the  polls;  didn't  come  nearer;  he  would  have  come  in,  he  guesses,  if 
there  had  been  no  soldiers  there ;  he  would  have  voted  the  democratic 
ticket." 

Peter  A.  Miller,  pages  188  and  189,  swears:  "I  was  across  between 
the  top  and  foot  of  the  mountain,  about  six  miles  from  the  election;  I 
didn't  go  any  nearer  the  polls;  I  didn't  offer  my  vote,  because  I  was 
afraid  to  go  there;  I  was  a  conscript  and  hadn't  reported;  I  was  drafted 
in  1863,  in  August,  and  had  managed  to  escape  theofQcers  all  that  time; 
I  would  have  been  apt  to  have  voted  for  Coffroth,  if  I  had  gone,  most 
assuredly;  I  am  a  democrat  in  politics." 

Henry  Stichler,  page  189,  swears:  "I  desired  to  vote.  I  was  afraid 
that  the  fellows  with  the  blue  clothes  on,  the  soldiers,  would  arrest  me, 
and  that  was  the  reason  I  didn't  vote.  On  the  day  of  election  I  was 
about  my  father's  house,  shoemaking  a  little  sneakingly.  I  was  five 
miles  off.  I  was  drafted  in  June,  and  was  trying  to  keep  out  of  the  way; 
that  was  my  game;  the  soldiers  caught  me  at  last;  I  would  have  voted 
for  Coffroth." 

John  Oldham,  page  189,  swears:  "Soldiers  had  been  after  me  on  the 
Sunday  previous,  but  did  not  get  me.  If  I  had  voted  I  would  have 
voted  for  Coffroth.  I  have  always  voted  the  democratic  ticket,  and 
always  will."  , 

The  committee  leave  this  point  without  further  comment. 

Ko  vote  should  be  deducted  from  the  count  of  Mr.  Koontz  in  this 
county. 

SOIiIEIlSBT   COUiSfTT. 

The  sitting  member  claims  deductions  of  votes  from  the  count  for  the 
contestant.  A  like  effort  is  made  as  in  Adams  and  Bedford  Counties. 
Papers  are  introduced  which  are  not  legal  evidence,  and  there  is  no 
proof  that  even  they  were  before  the  return  judges. 

What  purport  to  be  certified  copies  of  returns  are  introduced,  which,  ^ 
from  appearances,  are  garbled :  here,  a  return  not  signed  by  the  judges; 
there,  no  judges  or  return;  here,  no  judges  sworn;  there,  no  certificate 
of  oath.  And  yet  they  may  be  all  they  are  certified  to  be,  the  prothon- 
otary  uniformly  certifying  "  a  true  and  correct  copy  of  the  original," 
without  the  addition  of  such  a  word  as  return,  or  poll-book,  or  tally-list, 
or  certificate  of  oath.  One-half  may  have  been  omitted,  and  yet  the 
prothonotary's  certificate  be  true;  and  the  committee  repeat  there  is  no 
evidence  to  show  that  these  were  before  the  return  judges.  The  only 
attempt  at  evidence  that  they  were  is  made  as  follows,  to  wit:  Herman 
L.  Baer,  a  commissioner  to  take  depositions,  pages  146  and  147,  says: 
"  The  following  copies  of  record  were  produced  before  me  by  the  coun- 
sel of  A.  H.  Coffroth,  esq ;"  and  among  others  described  is  "  a  certified 
copy  of  the  tally-paper  of  the  clerks  to  the  return  judges  for  October 
election  in  1864,  as  far  as  relates  to  Congress,  as  on  file  in  the  prothono- 
tary's office,  Somerset  County,  Pennsylvania."  That  tally-paper,  pages 
178  and  179,  is  referred  to  for  proof  that  districts,  companies,  and 
camps  therein  named  were  counted;  and  then  the  committee  are  asked 
to  infer  that  the  incomplete  papers  already  spoken  of  shall  be  regarded,- 
without  evidence,  as  the  returns  that  were  before  the  return  judges. 

That  tally-paper,  which  is  the  foundation  of  the  claim  of  the  sitting 
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member  for  the  rejection  of  votes,  is  not  a  legal  paper,  because,  first, 
(see  Purdon-s  Digest,  page  378,  section  63,)  it  is  required  "  tbe  clerks 
shall  make  out  a  fair  statement,  &c.,  which  shall  be  signed  by  said 
judges  and  attested  by  the  clerks,"  and  this  appears  as  a  certified  copy 
signed  alone  by  the  clerks ;  and,  secondly,  (see  sections  63  and  64  of  the 
same  law,  Purdon,  page  378,)  it  would  not  be  evidence  even  if  signed  by 
the  judges  and  attested  by  the  clerks,  because  it  appears  certified  by  a 
county  prothonotary,  when  there  is  no  authority  for  depositing  any 
return  or  statement  of  a  board  of  a  county  composing  a  part  of  a  con- 
gressional district  in  the  office  of  the  prothonotary. 

It  is,  therefore,  clearly  inadmissible ;  if  possible,  more  objectionable 
than  a  similar  paper  introduced  by  the  contestant  in  the  case  of  Fuller 
vs.  Dawson^  because  it  was  signed  by  one  judge,  the  presiding  judge. 
Yet  it  was  rejected ;  and  being  in  point,  the  committee  insert,  from  the 
report  in  the  case  of  FuUer  vs.  Dawson,  the  following : 

It  is  mdintainecl  that  the  return  judges  erroneously  counted  Mr.  Dawson's  Tote  three 
instead  of  two  in  the  case  of  Company  E,  One  hundred  and  iifth  regiment.  It  is  true 
that  he  received  only  two  of  these  votes,  one  of  the  three  having  been  oast  for  James 
H.  Hopkins.  But  there  is  no  proof  that  the  three  votes  were  counted  for  him  except 
in  the  table  on  page  390  of  the  second  book.  That  table  purports  to  be  a  transcript  of 
a  paper  signed,  not  by  all  nor  by  a  majority  of  the  return  judges,  but  by  "James  C. 
'  Clark,  president  of  the  meeting  of  return  judges,"  deposited  in  the  office  of  the  prothon- 
otary of  Westmoreland  County,  and  by  him  certified. 

In  section  63  of  the  general  election  law,  (Purdon,  page  378,)  it  is  provided  that  when, 
as  in  the  case  before  us,  two  or  more  counties  compose  a  congressional  district,  "the 
clerks  shall  make  out  a  fair  statement  of  all  the  votes"  given  in  the  county  for  the 
several  candidates,  "which  shall  be  signed  by  said  judges  and  attested  by  the  clerks, 
and  one  of  the  said  judges  shall  take  charge  of  such  certificate,  and  shall  produce  the 
the  same  at  a  meeting  of  one  judge  from  each  county,"  at  a  place  within  the  district 
designated  by  law,  on  the  fourth  Friday  after  the  election. 

This  paper,  exhibited  on  page  390  of  the  second  book,  is  inadmissible,  because  only 
signed  by  one  of  the  judges ;  but  it  would  not  be  evidence  before  the  committee  even  if 
signed  by  all  the  county  judges,  for  the  reason  that  when  a  congressional  district  is 
composed  of  two  or  more  counties  there  is  no  authority  for  depositing  any  return  or 
statement  of  the  county  board  in  the  office  of  the  prothonotary. 

Upon  such  papers  the  committee  can  make  no  deductions  of  votes. 
With  same  papers  for  a  foundation,  the  committee  are  asked  to  deduct 
from  Mr.  Koontz  22  votes  of  voters  who,  it  is  claimed  by  sitting  mem- 
ber, had  not  paid  tax;  and  for  proof,  a  clerk  to  county  commissioners, 
Jacob  Neff,  pages  145, 146,  and  148,  produces  a  paper,  "A,"  which  he 
testifies  "is  the  list  I  made  out,"  to  show  that  certain  persons  were  not 
assessed. 

While  the  persons  may  have  voted  "  on  age,"  if  indeed  they  did  vote, 
or  if  indeed  their  votes  were  counted,  the  committee  reject  such  a 
paper  by  the  argument  of  the  sitting  member  himself,  who  oii'ers  it, 
and  in  doing  so  extract  the  following  from  his  brief  in  this  case.  Claim- 
ing these  deductions,  he  says:  "Mr.  Neff  furnished  a  list,  and  swears 
these  names  are  not  to  be  found  on  the  assessments.'"  Immediately  fol- 
lowing, in  his  brief,  to  destroy  the  testimony  of  a  voter  and  witness, 
page  116,  he  says,  "  he  paid  soldier  taxes  to  Isaac  Simpson,  treasurer. 
The  treasurer  keeps  a  record  of  all  taxes  received.  This  record  could 
have  been  produced  by  the  present  treasurer,  if  the  men  in  Mr.  Neff's 
list  had  paid  their  taxes."  The  committee  agree  that  record  testimony 
should  be  produced  when  it  can  be  had ;  neither  can  they  see  why,  if  a 
treasurer's  record  should  be  produced,  an  assessor's  should  not.  ' 

This  finishes  Somerset  County,  and  the  committee  make  no  deductions 
from  former  count. 

PEANKLIN  COUNTY. 

As  in  Bedford  County,  the  sitting  member  claims  that  certain  soldiers 
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returns  should  be  deducted,  and  the  proof  of  the  defects  in  the  returns, 
as  claimed,  and  of  their  having  been  counted  by  the  return  judges,  is 
of  the  same  character  with  that  of  Bedford  County,  and  should  be 
wholly  rejected. 

Nothing  is,  or  has  been,  before  the  committee  to  enable  them  to 
decide  upon  the  legality  of  the  returns  that  were  before  the  return  judges. 
It  is  impossible  to  say  what  were  counted  or  before  them. 

Notwithstanding  a  county  return  judge,  William  D.  Guthrie,  page 
238,  and  John  E.  Orr,  an  attorney-at-law,  and  a  clerk  to  the  county 
board,  and  George  O.  Seilhamer,  deputy  prothonotary,  were  all  sworn, 
there  is  no  evidence  as  to  what  returns  were  certified  to  and  before  the 
return  judges  and  counted.  Mr.  Guthrie  merely  swears:  "All  returns 
of  soldiers'  vote  presented  us  by  the  prothonotary  were  counted.  I  can- 
not identify  the  poU-books  now  presented." 

All  presented  were  counted,  but  no  evidence  is  produced  as  to  what 
were  presented.  • 

Mr.  Orr  swears,  page  238:  "Quite  a  number  were  presented;  these 
were  counted." 

The  deputy  prothonotary  swears,  page  239:  "There  were  sundry 
returns;  all  these  returns  were  laid  before  the  board." 

The  record  testimony,  the  certified  copies  of  the  returns  placed  before 
the  return  judges,  if  any  there  were,  should  have  been  before  the  com- 
mittee, and  were  not,  and  no  cause  is  assigned  for  their  absence. 

The  committee  cannot  therefore  make  any  deductions  from  the  count 
of  this  county. 

FXILTON  COUNTY. 

The  like  attempt  is  made  in  this  county  as  in  others,  to  cause 
deduction  of  vote^  upon  introduction  of  papers  wholly  inadmissible. 
It  is  useless  to  make  the  same  argniment  again.  (See  pages  47  to  57, 
and  especially  54.) 

The  conclusion  to  which  the  committee  have  arrived  is: 

From  majority  of  uncounted  votes  for  Mr.  Koontz,  as  shown  by 

table  last  above  named - 159 

Take  the  majority  for  Mr.  Cofeoth,  as  appears  in  the  official  count.      88 

Leaves  a  majority  for  Koontz  of -  -  -      71 

Should  any  doubt  the  correctness  of  counting  the  vote  of  Com- 
panies B  and  G,  One  hundred  and  thirty-eighth  regiment  Penn- 
sylvania volunteers,  where  the  two  companies  voted  together,  a 
deduction  of  Mr.  Koontz's  majority  at  that  poll  32 — 1 31 

Gives  a  majority  for  Mr.  Koontz  of 40 


The  committee  therefore  recommend  the  adoption  of  the  foUowtag 
resolutions: 

Resolved,  That  Alexander  H.  Coffroth  is  not  Entitled  to  a  seat  in  this 
House,  as  a  representative  from  the  sixteenth  (16th)  district  of  Penn- 
sylvania in  the  thirty-ninth  Congress. . 

Resolved,  That  WiUiam  H.  Koontz  is  entitled  to  a  seat  in  this  House, 
as  a  representative  from  the  sixteenth  district  of  Pennsylvania  in  the 
thirty-ninth  Congress. 
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[From  election  law  of  Pennsylyania,  Pordon's  Digest,  page  378.] 

Section  63.  When  two  or  more  counties  shall  compose  a  district  for  the  choice  of  a 
member  or  members  of  the  senate  of  this  commonwealth,  or  of  the  House  of  Eepresenta- 
tiTes  of  the  United  States,  or  of  this  commonwealth,  the  judges  of  the  election  in  each 
county  having  met  as  aforesaid,  the  clerks  shall  make  out  a  fair  statement  of  all  the 
yglfda  which  shall  have  been  gi^en  at  such  election  within  the  county,  for  every  person 
yoted  for,  as  such  member  or  members,  which  shall  be  signed  by  said  judges,  and 
/attested  by  the  clerks;  and  one  of  the  said  judges  shall  take  charge  of  such  certificate, 
and  shall  produce  the  same  at  a  meeting  of  one  judge  from  each  county,  at  such  place 
in  such  district  as  is  or  may  be  appointed  by  law  for  the  purpose,  which  meeting  shall 
be  held  on  the  seventh  day  after  the  election. 

Sbctiok  64.  The  judges  of  the  several  counties  having  met  as  aforesaid,  shall  cast  up 
the  several  county  returns  and  make  duplicate  returns  of  all  the  votes  given  for  such 
office  in  said  district,  and  of  the  name  of  the  person  or  persons  elected,  and  one  of 
said  returns  for  each  office  shall  be  deposited  in  the  office  of  the  prothonotary  of  the 
court  of  common  pleas  of  the  county  in  which  they  shall  meet,  and  the  other  shall  be 
by  said  judges  deposited  in  the  nearest  post  office,  sealed  and  directed  to  the  secretary 
of  the  commonwealth,  in  the  manner  directed  in  parts  two  and  three  of  the  eighteenth 
section  of  this  act. 

LAWS  REGULATING  ELECTIONS  BY  SOLDIEES  IN  MILITARY  SERVICE. 
Constitution  of  Pennsylvania,  Article  Ill^of  elections. 

Section  1.  In  elections  by  the  citizens,  every  white  freeman  of  the  age  of  twenty- 
one  years,  having  resided  in  this  State  one  year,  and  in  the  election  district  where  he 
offers  to  vote  ten  days  immediately  preceding  such  election,  and  within  two  years  paid 
a  State  or  county  tax,  which  shall  have  been  assessed  at  least  ten  days  before  the  elec- 
tion, shall  enjoy  the  rights  of  an  elector ;  but  a  citizen  of  the  United  States,  who  had 
previously  been  a  quahfied  voter  of  this  State,  and  removed  therefrom  and  returned, 
and  who  shall  have  resided  in  the  election  district,  and  paid  taxes  as  aforesaid,  shall 
be  entitled  to  vote  after  residing  in  the  State  six  months :  Provided,  That  white  free- 
men, citizens  of  the  United  States,  between  the  ages  of  twenty-one  and  twenty-two 
years,  and  having  resided  ill  the  State  one  year,  and  in  the  election  district  ten  days, 
as  aforesaid,  shaU  be  entitled  to  vote,  although  they  shall  not  have  paid  taxes. 

Sec.  2.  All  elections  shall  be  by  ballot,  except  those  by  persons  in  their  representa- 
tive capacities,  who  shall  vote  viva  voce. 

Sec.  .3.  Electors  shall  in  all  cases,  except  treason,  felony,  and  breach  or  surety  of  the 
peace,  be  privileged  from  arrest  during  their  attendance  on  elections,  and  in  going  to 
or  returning  from  them. 

Amendment  finally  adapted  in-  the  year  1864. 

Sec.  4.  Whenever  any  of  the  qualified  electors  of  this  commonwealth  shall  be  in  any 
actual  military  service  under  a  requisition  from  the  President  of  the  United  States,  or 
by  the  authority  of  this  commonwealth,  such  electors  may  exercise  the  right  of  suffrage 
in  all  elections  by  the  citizens,  under  such  regulations  as  are  or  shall  be  prescribed  by 
law,  as  fully  as  if  they  were  present  at  their  usual  place  of  election. 

Act  of  assembly  of  August  25, 1864. 
AN  ACT  to  regulate  elections  by  soldiers  in  actual  military  service. 

Section  1.  Be  it  enacted  liy  the  senate  and  house  of  representatives  of  the  commonwealth  of 
Pennsylvania  in  general  assembly  met,  and  it  is  hereby  enacted  by  the  authority  of  the  same, 
That  whenever  any  of  the  qualified  electors  of  this  commonwealth  shall  be  in  any 
actual  military  service,  under  a  requisition  from  the  President  of  the  United  States,  or 
by  the  authority  of  this  commonwealth,  and  as  such  absent  from  their  place  of  resi- 
dence on  the  days  appointed  by  law  for  holding  the  general  or  presidential  elections 
within  this  State,  or  on  the  days  for  holding  special  elections  to  fill  vacancies,  such 
electors  shall  be  entitled  at  such  times  to  exercise  the  right  of  suffrage  as  fully  as  if 
they  were  present  at  their  usual  places  of  elections,  in  the  manner  hereinafter  pre- 
scribed, and  whether,  at  the  time  of  voting,,  such  electors  shall  be  within  the  limits  of 
this  State  or  not ;  and  the  right  of  voting  shall  not  be  affected,  in  any  manner,  by  the 
fact  of  the  voter  having  been  credited  to  any  other  locality  that  the  place  of  his  actual 
residence  by  reason  of  the  payment  to  him  of  local  bounty  by  such  Other  locality. 

Sec.  2.  A  poll  shall  be  opened  in  each  company,  composed,  in  whole  or  in  part,  of 
Pennsylvania  soldiers,  at  the  quarters  of  the  captain,  or  other  officer  thereof,  and  all 
electors  belonging  to  such  company  who  shall  be  within  one  mile  of  such  quarters  on 
the  day  of  election,  and  not  prevented  by  orders  of  their  commanders,  or  proximity  of  the 
enemy,  from  returning  to  their  company  quarters,  shall  vote  at  such  poll,  and  at  no 
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other  place ;  officers  otlier  tbau  those  of  a  company,  and  other  voters  detached  and. 
absent  from  their  companies,  or  in  any  military  or  naval  hospital,  or  in  any  vessel,  or 
navy  yard,  may  vote  at  such  other  polls  as  may  be  most  convenient  for  them ;  and 
when  there  shall  he  ten  or  more  voters  at  any  place  who  shall  be  unable  to  attend  any 
company  poll  or  their  proper  place  of  election  as  aforesaid,  the  electors  present  may 
open  a  poll  at  such  place  as  they  may  select  and  certify  in  the  poll-book,  which  shall 
be  a  record  of  the  prooeediugs  at  said  election,  substaintially  in  manner  and  form  as 
hereinafter  directed. 

Sec.  3.  The  polls  shall  be  opened  as  early  as  practicable  on  said  day  and  remain 
open  at  least  three  hours,  and  if  necessary,  in  the  opinion  of  the  judges  of  the  election, 
in  order  to  receive  the  votes  of  all  the  electors,  they  may  keep  the  polls  open  until  seven 
o'clock  in  the  afternoon  of  said  day ;  proclamation  thereof  shall  be  made  at  or  before 
the  opening  of  the  polls,  and  one  hour  before  closing  them. 

Sec.  4.  Before  opening  the  poll,  on  the  day  of  election,  the  electors  present  at  each  of 
the  places  aforesaid  shall  elect,  viva  voce,  three  persons  present  at  the  time,  and  having 
the  qualifications  of  electors,  for  the  judges  of  said  election,  and  the  judges  so  elected 
shall  then  appoint  two  pf  the  persons  present,  who  shall  be  qualified  to  act  as  clerks  of 
said  election ;  and  the  judges  shall  prepare  boxes,  or  other  suitable  receptacles,  for  the 
b^ots. 

Sec.  5.  Before  any  votes  shall  be  received,  said  judges  and  clerks  shall  each  take  an 
oath  or  affirmation  that  he  wiU  perform  the  duties  of  judge  or  clerk  (as  the  case  may 
be)  of  said  election  according  to  law,  and  to  the  best  of  his  abilities,  and  that  he  will 
studiously  endeavor  to  prevent  fraud,  deceit,  or  abuse  in  conducting  the  same,  which 
oath  or  affirmation  any  of  the  said  judges  or  clerks  so  elected  or  appointed  may  administer 
to  each  other  ;  and  the  same  shall  be  in  writing,  or  partly  written  and  partly  printed, 
and  signed  by  said  judges  and  clerks,  and  certified  to  by  the  party  administering  the, 
same,  and  attached  to  or  entered  upon  the  poll-book,  and  there  signed  and  certified  as 
aforesaid. 

Sec.  6.  All  elections  shall  be  by  baUot ;  and  the  judges  of  elections  may,  and  upon 
challenge  of  any  voter  shall,  examine  under  oath  or  affirmation  the  applicant  to  vote, 
(which  oath  or  affirmation  any  of  said  judges  may  administer,)  in  respect  to  his  right 
to  vote  and  his  qualifications  to  vote  in  the  particular  ward,  precinct,  city,  borough, 
township,  or  county  of  this  State  in  which  he  claims  residence ;  and  before  receiving 
any  vote  the  judges,  or  a  majority  of  them,  shall  he  satisfied  that  such  applicant  is  a 
qualified  voter  of  such  place. 

Sec.  7.  Separate  poll-books  shall  be  kept  and  separate  returns  made  for  the  voters  of 
each  city  or  county ;  the  poll-book  shall  name  the  company  and  regiment,  and  the 
place,  post,  or  hospital  in  which  such  an  election  is  held ;  the  county  and  township, 
city,  borough,  ward,  precinct,  or  election  district  of  each  voter  shall  be  indorsed  oppo- 
site his  name  on  the  poll-books  ;  each  clerk  shall  keep  one  of  said  poll-books ;  so  that 
there  may  be  a  double  list  of  voters. 

Sec.  8.  Each  ticket  shall  have  written  or  printed,  or  partly  written  and  partly  printed 
thereon,  the  names  of  all  the  officers"  which  may  properly  be  voted  for  at  said  election 
for  which  the  said  elector  desires  to  vote. 

Sec.  9.  That  the  judges  to  whom  any  ticket  shall  be  delivered  shall,  upon  the  receipt 
thereof,  pronounce  with  an  audible  voice  the  name  of  the  elector  ;  and  if  no  objection 
is  made  to  him,  and  the  judges  are  satisfied  that  said  elector  is  a  citizen  of  the  United 
States  and  legally  entitled,  according  to  the  constitution  and  laws  of  this  State,  to 
vote  at  said  election,  shall  immediately  put  said  ticket  in  the  box,  or  other  receptacle 
therefore,  without  inspecting  the  names  of  persons  voted  for ;  and  the  clerks  shall  enter 
the  name  of  the  elector  on  the  poll-book  of  his  county,  ward,  precinct,  city,  borough,  or 
township,  and  county  of  his  residence,  substantially  in  pursuance  of  the  form  herein- 
after given. 

Sbc.  10.  At  the  close  of  the  polls  the  number  of  voters  shall  be  counted  and  set  down 
at  the  foot  of  the  list  of  voters  and  certified  and  signed  by  the  judges  and  attested  by 
the  clerks. 

Sec.  11.  After  the  poll-books  are  signed,  the  ballot-box  shall  be  opened  and  the 
tickets  therein  contained  shall  be  taken  out,  one  at  a  time,  by  one  of  the  judges,  who 
shall  read  distinctly,  while  the  ticket  remains  in  his  hand,  the  name  or  names  therein 
contained  for  the  several  officers  voted  for,  and  then  deliver  it  to  the  second  judge, 
who  shall  examine  the  same  and  pass  it  to  the  third  judge,  who  shall  string  the  vote 
for  each  county  upon  a  separate  thread  and  carefully  preserve  the  same ;  the  same 
method  shall  be  pursued  as  to  each  ticket  taken  out  until  all  the  votes  are  connted. 

Sec.  12.  Whenever  two  or  more  tickets  shall  be  found  deceitfully  folded  or  rolled 
together,  neither  of  such  tickets  shall  be  counted ;  and  if  a  ticket  shall  contain  more 
than  the  proper  number  of  names  for  the  same  office,  it  shall  be  considered  fraudulent 
as  to  all  the  names  designated  for  that  office,  but  no  further. 

Sec.  13.  As  a  check  in  counting,  each  clerk  shall  keep  a  tally-list  for  each  county 
from  which  votes  shall  have  been  received,  which  tally -list  shall  constitute  a  part  of 
the  poll-book. 
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Sec.  14.  After  the  examination  of  the  tickets  shall  be  completed,  the  number  of  votes 
for  each  person  in  the  county  •poll-books,  as  aforesaid,  shall  be  enumerated,  under 
the  inspection  of  the  judges,  and  set  down  as  hereinafter  provided,  in  the  form  of  the 
poU-book. 

Sec.  15.  The  following  shall  be  substantially  the  form  of  the  poll-books  to  be  kept 
by  the  judges  and  clerks  of  the  election,  iilling  in  the  blanks  carefully : 

"Poll-book  of  the  election  held  on  the  second  Tuesday  of  October,  one  thousand 

eight  hundred  and ,  (or  other  election  day,  as  the  case  may  be,)  by  the  qualified 

electors  of county,  (or  city,)  State  of  Pennsylvania,  in  Company ,  of  the 

regiment  of  Pennsylvania  volunteers,  (or  as  the  case  may  be,)  held  at  (naming 

the  place,  post,  or  hospital.)  A  B,  C  D,  and  E  F  being  duly  elected  as  judges  of  said 
election,  and  J  K  and  L  M  being  duly  appointed  as  clerks  of  said  election,  were  sever- 
ally sworn  or  affirmed,  as  per  certificates  herewith  returned. 

"  Number  and  names  of  the  electors  voting,  and  their  county,  city,  borough,  town- 
ship, ward,  or  precinct  of  residence : 

"No.  1,  A  B, county  of ,  township  of . 

"  No.  8,  C  T>, county  of ,  township  of . 

"It  is  hereby  certified  that  the  number  of  electors  for county,  Pennsylvania, 

voting  at  this  election,  amounts  to  ■ . 

"AB, 
"CD, 
"EF, 
"  Judges  of  Election. 

"Attest: 

"  J  K 

"LmJ  Clerks:' 

FORM  OF  CERTIFICATE  OF  OATH  OF  JUDGES  AND  CLERKS. 

"  We,  A  B,  C  D,  and  E  F,  judges  of  this  election,  and  J  K  and  L  M,  clerks  thereof, 
do  each  severally  swear  (or  affirm)  that  we  will  duly  perform  the  duties  of  judges  and 
clerks  of  said  election,  severally  acting  as  above  set  forth,  according  to  law  and  to  the 
best  of  our  abilities,  and  that  we  wUl  studiously  endeavor  to  prevent  fraud,  deceit,  or 
abuse  in  conducting  the  same. 

"AB, 
"CD 

"Ef' Judges. 
"J  K 
"L  M^  Clerics. 

"  I  hereby  certify  that  C  D,  E  F,  judges,  and  J  K  and  L  M,  clerks,  were,  before  pro- 
ceeding to  take  any  votes  at  said  election,  first  duly  sworn,  or  affirmed,  as  aforesaid. 

Witness  my  hand,  this day  of ,  anno  Domini  one  thousand  eight  hundred 

and . 

"A  B,  Judge  of  Election. 

"  I  certify  that  A  B,  judge  aforesaid,  was  also  so  sworn  (or  affirmed)  by  me.  Wit- 
ness my  hand  the  date  before  written. 

"JK,  Cleric  of  Election." 

Sec.  16.  A  return  in  writing  shall  be  made  in  each  poll-book  setting  forth,  in  words 
at  length,  the  whole  number  of  ballots  cast  for  each  office,  (except  ballots  rejected,) 
the  name  of  each  person  voted  for,  and  the  number  of  votes  given  to  each  person,  for 
each  different  office ;  which  return  shall  be  certified  as  correct,  signed  by  the  judges, 
and  attested  by  the  clerks ;  such  return  shall  be  substantially  as  follows : 

"  At  an  election  held  by  the  electors  of  Company ,  of  the  — regiment  of 

Pennsylvania  soldiers,  at  (naming  the  place  where  the  election  is  heldj  there  were 

(naming  the  number  in  words,  at  lengtfi) votes  cast  for  the  office  of  governor, 

of  which  A  B  had votes,  C  D  had votes.    For  senator, votes  were 

cast ;   of  which  E  F  had  votes,  Gr  H  had  votes.    For  representatives, 

votes  were  cast ;  of  which  J  K  had  votes,  L  M  had votes."    And 

in  the  same  manner  as  to  any  other  officers  voted  foi". 

At  the  end  of  the  return,  tide  judges  shall  certify  in  substance  as  follows,  giving,  if 
officers,  their  rank  and  number  of  their  regimpnt ;  if  privates,  the  number  of  their 
jegiment  and  company,  viz : 

"A  return  of  the  election,  held  as  aforesaid,  on  the day  of ,  anno  Dom- 
ini one  thousand  eight  hundred  and . 

"A  B,  captain  Company  A,  one  hundred  and  thirty-first  regiment  Pennsylvania  vol- 
unteers. 
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"  C  D,  C(3mpany  A,  one  hundred  and  thirty-first  regiment  Pennsylvania  volunteers. 
"  E  F,  Company  A,  one  hundred  and  thirty-first  regiment  Pennsylvania  volunteers. 

It 

"  Judge  of  Election. 

"Attest: 

"JK, 

"LM,  Cierfts." 

Sec.  17.  After  canvassing  the  votes,  in  manner  aforesaid,  the  judges  shall  put  in  an 
envelope  one  of  the  poll-books,  with  its  tally-list,  and  return  of  each  city  or  county, 
together  with  the  tickets,  and  transmit  the  same,  properly  sealed  up  and  directed, 
through  the  nearest  post  office,  or  hy  express,  as  soon  as  possible  thereafter,  to  the  pro- 
thonotary  of  the  court  of  common  pleas  of  the  city  or  county  in  which  such  electors 
would  have  voted  if  not  in  the  military  service  aforesaid,  (being  the  city  or  coilnty  for 
which  the  poll-book  was  kept,)  and  the  other  poll-book  of  said  city  or  county,  inclosed 
in  an  envelope,  and  sealed  as  aforesaid,  and  properly  directed,  shall  be  delivered'to  one 
of  the  commissioners  hereinafter  provided  for,  if  such  commissioner  calls  for  the  same 
in  ten  days,  and  if  not  so  called  for  the  same  shall  be  transmitted  by  mail  or  by  ex- 
press as  soon  as  possible  thereafter,  to  the  secretary  of  the  Commonwealth,  who  shall 
carefully  preserve  the  same,  and  on  demand  of  the  proper  prothonotary  deliver  to  said 
prothonotary,  under  his  hand  and  official  seal,  a  oertilied  copy  of  the  return  of  votes  so 
transmitted  to  and  received  by  him,  for  said  city  or  county,  of  which  the  demandant 
is  prothonotary. 

Sec.  18.  It  shall  be  the  duty  of  the  prothonotary  of  the  county  to  whom  such 
returns  shall  be  made  to  deliver  to  the  return  judges  of  the  same  county  a  copy,  cer- 
tified under  his  hand  and  seal,  of  the  return  of  votes  so  transmitted  to  him  by  the 
judges  of  the  election,  as  aforesaid,  or  as  ofdcially  certified  by  the  secretary  of  the 
Commonwealth  as  aforesaid  to  said  prothonotary. 

Sec.  19.  The  return  judges  of  the  several  counties  shall  adjourn  to  meet  at  the  places 
now  directed  bj'  law,  on  the  third  Friday  after  any  general  or  presidential  election,  for 
the  purpose  of  countiiig  the  soldiers'  vote ;  and  when  two  or  more  counties  are  connected 
in  the  election,  the  meeting  of  the  judges  fiom  each  county  shall  be  postponed  in  such 
case  until  the  Friday  following. 

Sec.  20.  The  return  judges,  so  met,  shall  include  in  their  enumeration  the  votes  so 
returned,  and  thereupon  shall  proceed  in  all  respects  in  the  like  manner  as  is  provided 
by  law  in  cases  where  all  the  votes  shall  have  been  given  at  the  usual  place  of  elec- 
tion: Provided,  That  the  several  courts  of  this  Commonwealth  shall  have  the  same 
power  and  authority  to  investigate  and  determine  all  questions  of  fraud  or  illegality, 
in  relation  to  the  voting  of  the  soldiers,  as  are  now  vested  in  said  courts  with  regard 
to  questions  of  fraud  and  illegality  arising  from  the  voting  of  persons  not  in  military 
service,  under  the  present  laws  relating  thereto. 

Sec.  21.  In  elections  for  electors  of  President  and  Vice-President  of  the  United  States, 
it  shall  be  the  duty  of  the  secretary  of  the  Commonwealth  to  lay  before  the  governor 
all  returns  received  by  him  from  any  election  as  aforesaid,  who  shall  compare  the  same 
with  the  county  returns,  and  add  thereto  all  such  returns  as  shall  appear  on  such  com- 
parison not  to  be  contained  in  said  county  returns,  in  every  case  where  said  military 
returns  for  such  counties  shall  have  been  received  by  said  secretary  at  a  period  too 
late  for  transmitting  them  to  the  proper  prothonotary  in  time  for  the  action  of  the 
judges  of  the  said  counties. 

Sec.  22.  All  said  elections  shall  be  subject  to  contest  in  the  same  manner  as  is  now 
provided  by  law ;  and  in  all  cases  of  contested  elections  all  legal  returns  which  shall 
have  been  hona  fide  forwarded  by  said  judges  in  the  manner  hereinbefore  prescribed 
shall  be  counted  and  estimated,  although  the  same  may  not  have  arrived  or  been 
received  by  the  proper  officers  to  be  counted  and  estimated  in  the  manner  hereinbefore 
directed,  before  issuing  the  certificates  of  election  to  the  persons  appearing  to  have  a 
majority  of  the  votes  then  received,  and  the  said  returns  shall  be  subject  to  all  such 
objections  as  other  returns  are  liable  to  when  received  in  due  time. 

Sec.  23.  It  shaU  be  the  duty  of  the  secretary  of  the  Commonwealth  to  cause  to  be 
printed  a  sufficient  number  of  copies  of  this  act,  with  such  extracts  from  the  general 
election  law  as  shall  be  deemed  important  to  accompany  the  same,  and  blank  forms  of 
poll-books,  with  tally-lists  and  returns,  as  prescribed  in  this  act,  which,  with  the  neces- 
sary postage  stamps  to  defray  expenses  and  postage  on  returns,  shall,  in  sufficient 
time  before  any  such  election,  be  forwarded  by  said  secretary,  at  the  expense  of  the 
Commonwealth,  by  commissioners,  or  otherwise,  as  shall  be  deemed  most  certain  to 
insure  delivery  thereof  to  the  captain  or  commanding  officer  of  each  company,  or,  in 
case  of  detached  voters,  to  the  officer  having  charge  of  the  post  or  hospital,  who  shall 
retain  the  same  until  the  day  of  election,  and  then  deliver  the  same  to  the  judges 
elected,  as  provided  in  this  act :  Provided,  That  no  election  shall  be  invalidated  by  rea- 
son of  the  neglect  or  failure  of  the  said  secretary  to  cause  the  delivery  of  said  poll-books 
to  the  proper  persons  as  aforesaid. 
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Sec.  24.  That  for  the  purpose  of  more  effectually  carrying  out  the  provislous  of  this 
act,  the  governor  shall  have  power  to  appoint  and  commission,  under  the  great  seal  of 
the  Commonwealth,  such  number  of  commissioners  having  the  qualifications  of  an 
elector  in  this  State  as  he  shall  deem  necessary,  not  exceeding  one  to  each  regiment  of 
Pennsylvania  soldiers  in  the  service  of  this  State  or  of  the  United  States,  and  shall 
apportion  the  work  among  the  commissioners,  and  supply  such  vacancies  as  may  occur 
in  their  number.  Such  commissioners,  before  they  act,  shall  take  and  subscribe  an  oath 
or  afiSrmation  and  cause  the  same  to  be  filed  with  the  secretary  of  the  Commonwealth, 

to  the  following :  "  I, ,  appointed  commissioner  under  the  act  to  regulate 

elections  by  soldiers  in  military  service,  do  solemnly  swear  (or  affirm)  that  I  will  sup- 
port the  Constitution  of  the  United  States  and  the  Commonwealth  of  Pennsylvania, 
and  impartially,  fuUy,  and  without  reference  to  political  preferences  or  results,  perform, 
to  the  best  of  my  knowledge  and  ability,  the  duties  imposed  on  me  by  the  said  act ; 
and  that  I  will  studiously  endeavor  to  prevent  fraud,  deceit,  and  abuse,  not  only  in 
the  elections  to  be  held  under  the  same,  but  in  the  returns  thereof."  And  if  any  com- 
missioner appointed  by  or  under  this  act  shall  knowingly  violate  his  duty,  or  know- 
ingly omit  or  fail  to  do'his  duty  under  this  act,  or  violate  any  part  of  his  oath  or  affirm- 
ation, he  shall  be  liable  to  indictment  for  perjury  in  the  proper  county,  and,  upon 
conviction,  shall  be  punished  by  a  fine  not  exceeding  one  thousand  dollars,  or  imprison- 
ment in  the  penitentiary,  at  labor,  not  exceeding  one  year,  or  both,  in  the  discretion  of 
the  court. 

Sec.  25.  It  shall  be  the  duty  of  sucli  commissioners  to  deliver,  as  far  as  practicable, 
at  least  four  of  the  copies  of  this  act,  and  other  extracts  of  laws  published  as  hereinbe- 
fore directed,  and  at  least  two  blank  forms  of  poll-books,  tally-lists,  and  returns 
intrusted  to  them,  as  mentioned  in  the  twenty-third  section  of  this  act,  to  the  com- 
manding officers  of  every  company  or  part  of  company  of  Pennsylvania  soldiers  in  the 
actual  military  or  naval  service  of  the  United  States,  or  of  this  State,  and  to  make 
suitable  arrangements  and  provision  for  the  opening  of  polls  under  this  act ;  it  shall 
also  be  the  duty  of  said  commissioners,  as  soon  as  practicable  after  the  day  of  election, 
to  call  upon  the  judges  of  the  election  and  procure  one  poll-book  containing  the  returns 
of  the  election,  and  safely  to  preserve  the  same,  not  only  from  loss,  but  from  alteration, 
and  deliver  the  same,  without  delay,  to  the  secretary  of  the  Commonwealth. 

Sbc.  26.  Said  commissioners  shall  receive,  in  full  compensation  for  their  services 
under  this  act,  ton  cents  per  mile  in  going  to  and  returning  from  their  respective  regi- 
ments, estimating  the  distance  of  travel  by  the  usually  travelled  route ;  and  it  is  hereby 
made  the  duty  of  the  auditor  general  and  State  treasurer  to  audit  and  pay  the  accounts 
therefor  in  the  same  manner  as  other  claims  are  now  audited  and  paid  by  law.  All 
commanding  and  other  officers  are  requested  to  aid  the  commissioners  herein  appointed, 
and  to  give  them  all  proper  facilities  to  enable  them  to  carry  out  the  design  and  inten- 
tion of  this  act. 

Sec.  27.  No  mere  informality  in  the  manner  of  carrying  out  or  executing  any  of  the 
provisions  of  this  act  shall  invalidate  any  election  held  under  the  same,  or  authorize 
the  return  thereof  to  be  rejected  or  set  aside;  nor  shall  any  failure  on  the  part  of  the 
commissioners  to  reach  or  visit  any  regiment  or  company,  or  part  of  company,  or  the 
failure  of  any  company  or  part  of  company  to  vote,  invalidate  any  election  which  may 
be  held  under  this  act. 

Sec.  28.  The  several  officers  authorized  to  conduct  such  election  shall  have  the  like 
powers,  and  they,  as  well  as  other  persons  who  may  attend,  vote,  or  offer  to  vote  at 
such  election,  shall  be  subject  to  the  like  penalties  and  restrictions  as  are  declared  or 
provided  in  the  case  of  elections  by  the  citizens  at  their  usual  places  of  election;  and 
all  of  the  provisions  of  the  general  election  laws  of  this  State,  so  far  as  applicable,  and 
not  inconsistent  with  the  provisions  of  this  act,  nor  supplied  thereby,  shall  apply  to  all 
elections  held  under  this  act. 

Sec.  29.  No  compensation  shall  be  allowed  to  any  judge  or  clerk  under  this  act. 

Sec.  30.  When  the  sheriff  of  any  city  or  county  shall  issue  his  proclamation  for  an 
election  for  a  presidential,  congressional,  district,  city,  county,  or  State  election  under 
the  laws  of  this  State,  he  shall  transmit,  immediately  copies  thereof  to  the  field  officers 
and  senior  captains  in  the  service  aforesaid  from  said  city  or  county. 

Sec.  31.  The  sum  of  fifteen  thousand  dollars,  or  so  much  thereof  as  may  be  necessary, 
is  hereby  appropriated  from  the  general  revenue,  to  be  paid  upon  the  order  of  the  sec- 
retary of  the  Commonwealth,  to  carry  this  law  into  effect. 

Sec.  32.  When  any  of  the  electors  mentioned  in  the  first  section  of  this  act,  less 
than  ten  in  number,  shall  be  members  of  companies  of  another  State  or  Territory,  or 
for  any  sufficient  and  legal  cause  shall  be  separated  from  their  proper  company,  or 
shall  be  in  any  hospital,  navy  yard,  vessel,  or  on  recruiting,  provost,  or  other  duty, 
whether  within  or  without  this  State,  under  such  circumstances  as  shall  render  it  prob- 
able that  he  or  they  will  be  iinable  to  rejoin  their  proper  company,  or  to  be  present  at 
his  proper  place  of  election,  on  or  before  the  day  of  the  elections  therein  mentioned, 
said  elector  or  electors  shall  have  a  right  to  vote  in  the  following  manner : 

Sec.  33.  The  voter  aforesaid  is  hereby  authorized,  before  the  day  of  election,  to 
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deposit  his  ballot  or  ballots,  properly  folded,  as  required  by  the  general  election  laws 
of  this  State,  or  otherwise,  as  the  voter  may  choose,  in  a  sealed  envelope,  together  with 
a  written  or  printed,  or  partly  written  and  partly  printed  statement,  containing  the 
name  of  the  voter,  the  connty,  township,  borough,  or  ward  of  which  he  is  a  resident, 
and  a  written  or  printed  authority  to  some  qualified  voter  in  the  election  district  of 
which  said  voter  is  a  resident  to  cast  the  ballots  contained  in  said  envelope  for  him  on 
the  day  of  said  election.  Said  statement  and  authority  to  be  signed  by  the  said  voter, 
and  attested  by  the  commanding  or  some  commissioned  officer  of  the  company  of  which 
he  is  a  member  in  the  case  of  a  private,  and  of  some  commissioned  oflicer  of  the  regi- 
ment in'  the  case  of  an  officer,  if  any  of  such  officers  are  conveniently  accessible,  and 
if  otherwise,  then  by  some  other  witness ;  and  there  shall  also  accompany  said  ballots 
an  affidavit  of  said  voter,  taken  before  some  one  of  the  officers  aforesaid,  and  in  the 
absence  of  such  officers,  before  some  other  person  duly  authorized  to  administer  oaths 
byany  law  of  this  State,  that  he  is  a  qualified  voter  in  the  election  district  in  which 
he  proposes  to  vote ;  that  he  is  in  the  actual  military  service  of  the  United  States  or 
of  this  State,  describing  the  organization  to  which  he  belongs;  that  he  has  not  sent 
his  ballots  to  any  other  person  or  persons  than  the  one  in  such  authority  mentioned ; 
that  he  will  not  offer  to  vote  at  any  poll  which  may  be  opened  on  said  election  day,  at 
any  place  whatsoever,  and  that  he  is  not  a  deserter,  and  has  not  been  dishonorably  dis- 
missed from  the  service,  and  that  he  is  now  stationed  at  ,  in  the  State  of 

.     Said  sealed  envelojie,  containing  the  ballots,  statement,  authority,  and  affidavit 

as  aforesaid,  to  be  sent  to  the  proper  person,  by  mail  or  otherwise,  having  written  or 
printed  on  the  outside,  across  the  sealed  part  thereof,  the  words,  "Soldiers  ballot  for 
township,  (borough  or  ward,)  in  the  county  of ." 

Sec.  34.  The  elector  to  whom  such  ballot  shall  be  sent  shall,  on  the  day  of  election, 
and  while  the  polls  of  the  proper  district  are  open,  deliver  the  envelope  so  received, 
unopened,  to  the  proper  election  officer,  who  shall  open  the  same  in  the  presence  of 
the  election  board,  and  deposit  the  ballots  therein  contained,  together  with  the  envel- 
ope and  accompanying  papers,  as  other  ballots  are  deposited,  and  said  board  shall 
count  and  canvass  the  same  in  the  same  manner  as  other  votes  cast  at  said  election ; 
and  the  person  delivering  the  same  may,  on  tlie  demand  of  any  elector,  be  compelled 
to  testify,  on  oath,  that  the  envelope  so  delivered  by  him  is  in  the  same  state  as  when 
received  by  him,  and  that  the  same  has  not  been  opened,  or  the  contents  thereof 
changed  or  altered  in  any  way  by  him  or  any  other  person. 

Sec.  35.  The  right  of  any  person  thus  offering  to  vote  at  any  such  election  may  be 
challenged  for  the  sjme  causes  that  it  could  be  challenged  if  he  were  personally  present, 
and  for  no  other  reason  or  cause. 

Sec.  36.  Any  officer  of  any  general  or  special  election  in  this  State  who  shall  refuse 
to  receive  any  such  envelope  and  deposit  such  ballots,  or  to  count  and  canvass  the  same, 
and  any  elector  who  shall  receive  such  envelope,  and  neglect  or  refuse  to  present  the 
same  to  tlie  officers  of  the  election  district  indorsed  on  the  said  envelope,  shall  be 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  punished  by  imprisonment 
in  the  State  prison  not  exceeding  one  year,  and  by  fine  not  exceeding  five  hundred  dol- 
lars, or  either,  or  both,  in  the  discretion  of  the  court. 

Sec.  37.  Any  person  who  shall  willfully  and  corruptly  make  and  subscribe  any  false 
affidavit,  or  make  any  false  oath,  touching  any  matter  or  thing  jirovided  in  this  act, 
shall  be  deemed  guilty  of  willful  and  corrupt  perjury,  and  upon  conviction  thereof  shall 
be  punished  by  imprisonment  in  the  State  penitentiary  not  exceeding  five  years,  and 
by  fine  not  exceeding  one  thousand  dollars,  or  by  either,  or  both,  in  the  discretion  of 
the  court. 

Sec.  38.  That  it  shall  be  the  duty  of  the  secretary  of  the  commonwealth  to  prepare 
the  necessary  blank  forms  to  carry  out  the  provisions  of  this  act,  and  to  furnish  the 
same  for  use  of  the  persons  so  engaged  in  the  military  service  aforesaid. 

Sec.  39.  In  case  any  qualified  elector,  in  military  service  aforesaid,  may  be  in  any 
hospital,  military  or  naval,  or  in  any  vessel  or  navy  yard,  the  statements  and  affidavits 
in  this  act  mentioned  may  be  witnessed  by  and  made  before  any  officer  of  the  vessel, 
navy  yard,  or  other  place  in  which  said  voter  is  for  the  time  being  engaged. 

Sec.  40.  It  shall  be  the  duty  of  every  assessor  within  this  Commonwealth,  annually 
to  assess  and  return,  in  the  manner  now  required  by  law,  a  county  tax  of  ten  cents, 
upon  each  and  every  non-commissioned  officer  and  private,  and  the  usual  taxes  upon 
every  commissioned  officer,  kuown  by  them  to  be  in  the  military  service  of  the  United 
States,  or  of  this  State,  in  the  army ;  and  when  auj'  omission  shall  occur,  the  omitted 
names  shall  be  added  by  such  assessors  to  the  assessments  and  list  of  voters,  on  the 
application  of  any  citizen  of  the  election  district  or  precinct  wherein  such  soldier  might 
or  would  have  a  right  to  vote  if  not  in  such  service,  as  aforesaid,  and  such  non-com- 
missioned officers  and  privates  shall  be  exempt  from  all  other  personal  taxes  during 
their  continuance  in  such  service ;  and  said  assessors  shall,  in  each  and  every  case  of 
such  assessed  soldiers  or  officers,  without  fee  or  reward  therefor,  give  a  certificate  of 
such  regular  or  additional  assessment  to  any  citizen  of  the  election  district  or  precinct 
who  may  at  any  time  demand  the  same;  and  upon  the  presentation  thereof  to  the  tax 
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collector  of  said  district  or  the  treasurer  of  the  said  county,  it  shall  be  the  duty  of  such 
officer  to  receive  said  assessed  tax  of  and  from  any  person  offering  to  pay  the  same 
for  the  soldier  or  officer  therein  named,  and  to  indorse  upon  such  certificate  a  receipt 
therefor ;  and  it  shall  also  be  the  duty  of  said  collector  or  county  treasurer  to  receive 
sai4  assessed  tax  from  any  person  who  may  offer  to  pay  the  same  for  any  of  said  officers 
or  soldiers,  -without  requiring  a  certificate  of  assessment,  when  the  name  of  such  per- 
sons shall  have  been  duly  entered  upon  the  assessment  hooks  and  tax  duplicates,  and 
give  a  receipt  therefor  to  such  persons,  specially  stating  therein  the  name  of  the  soldier 
or  officer  whose  tax  is  thus  paid,  the  year  for  which  it  was  assessed,  and  the  date  of  the 
payment  thereof;  which  said  certificate  and  receipt,  or  receipt  only,  shall  he  prima  facie 
evidence  to  any  election  board  provided  for  by  this  act,  before  which  the  same  may  be 
offered,  of  the  due  assessment  of  said  tax  against,  and  the  payment  thereof,  by  the  sol- 
dier or  officer  therein  named  offering  the  same,  as  aforesaid,  but  said  election  board  shall 
not  be  thereby  precluded  from  requiring  other  proof  of  the  right  to  vote,  as  specified 
by  this  act,  or  the  general  election  laws  of  this  Commonwealth;  and  if  any  of  said 
assessors,  collectors,  or  treasixrers  shall  neglect  or  refuse  to  comply  with  the  provisions  of 
this  section,  or  to  perform  any  of  the  duties  therein  enjoined  upon  them,  or  either  of 
them,  he  or  they  so  offending  shall  be  considered  and  adjudged  guilty  of  a  misdemeanor 
in  office,  and  shall,  on  conviction,  be  fined  in  any  sum  not  less  than  twenty  nor  more 
than  "two  hundred  dollars :  Provided,  That  the  additional  assessments  required  to  be 
made  by  the  above  section  in  the  city  of  Philadelphia  shall  be  made  on  appUcation  of 
any  citizen  of  the  election  district  or  precinct  thereof,  upon  oath  or  affirmation  of  such 
citizen,  to  be  administered  by  the  assessor,  that  such  absent  soldier  is  a  citizen  of  the 
election  district  or  precinct  wherein  such  assessment  is  required  by  such  citizens  to 
be  made. 

Sec.  41.  This  act  shall  not  apply  to  the  election  of  members  of  council,  or  to  ward 
and  division  officers,  in  the  city  of  Philadelphia. 

Act  of  April  16,  1838.    Pamplt.  Laws,  p.  593. 

AN  ACT  regulating  election  districts. 

Sec.  37.  That  no  inspector,  judge,  or  other  officer  of  any  election  shall  bo  eligible 
to  any  office  at  such  election,  nor  shall  any  ^person  holding  an  office  under  the  gen- 
eral or  State  government  be  an  inspector,  judge,  or  other  officer  of  any  such  election, 
nor  shall  any  person  holding  an  office  under  the  government  of  the  United  States  be 
allowed  to  serve  as  member  of  city  councils,  commissioner  of  a  district,  or  burgess. 

Act  of  Julij  2,  1839.     Pampli.  Laws,  p.  519. 

AX  ACT  relating  to  the  elections  of  this  Commonwealtli. 

Sec.  63.  No  person  shall  be  permitted  to  vote  at  any  election,  as  aforesaid,  other 
than  a  white  freeman  of  the  age  of  twenty-one  years,  or  more,  who  shall  have  resided 
in  this  State  at  least  one  year,  and  in  tlie  election  district  where  he  offers  to  vote  at 
least  ten  days  immediately  preceding  such  election,  and  within  two  years  paid  a  State 
or  county  tax,  which  shall  have  been  assessed  at  least  ten  days  before  the  election . 
But  a  citizen  of  the  United  States,  who  had  previously  been  a  qualified  voter  of  this 
State,  and  removed  therefrom  and  returned)  and  who  shall  have  resided  in  the  election 
district  and  paid  taxes  as  aforesaid,  shall  be  entitled  to  vote  after  residing  in  this  State 
six  months :  Provided,  That  the  white  freemen,  citizens  of  the  United  States,  between 
the  ages  of  twenty-one  and  twenty-two  years,  and  having  resided  in  this  State  one 
year,  and  in  the  election  district  ten  days  as  aforesaid,  shall  be  entitled  to  vote,  although 
they  shall  not  have  paid  taxes. 

Sec.  64.  Every  person  claiming  a  right  to  vote  at  any  election  as  aforesaid  shall, 
if  required  by  either  of  the  inspectors,  make  proof — 

1.  That  he  is  a  natural-born  citizen  of  this  Commonwealth  ;  or, 

2.  That  he  was  settled  therein  on  the  twenty-eighth  of  September,  one  thousand 
seven  hundred  and  seventy-six,  and  has  since  continued  to  reside  therein ;  or, 

3.  That  having  been  a  foreigner,  who  since  that  time  came  to  settle  therein,  he  took 
an  oath  or  affirmation  of  allegiance  to  the  same  on  or  before  the  twenty-sixth  of  March, 
anno  Domini  one  thousand  seven  hundred  and  ninety,  agreeably  to  the  then  existing 
constitution  and  laws,  and,  as  evidence  of  any  of  the  said  facts,  the  oath  or  affirmation 
of  such  person  shall  be  sufficient ;  or, 

4.  That  he  is  a  natural-born  citizen  of  some  other  of  the  United  States,  or  had  been 
lawfully  admitted  or  recognized  as  a  citizen  thereof  on  or  before  the  twenty-sixth  day 
of  March,  one  thousand  seven  hundred  and  ninety,  and  as  evidence  thereof  he  shall, 
if  required  by  any  judge  or  inspector  of  the  election,  produce  a  certificate  in  due  form 
irom  some  judge,  prothonotary,  or  clerk  of  a  court,  mayor,  alderman,  or  justice  of  the 
peace,  or  shall  be  examined  on  his  oath  or  affirmation  ;  or, 

5.  That  having  been  an  alien,  he  has  been  naturalized  conformably  to  the  laws  of 


160  DIGEST  OP  ELECTION  CASES. 

the  United  States,  and,  as  the  only  evidence  thereof,  he  shall  produce  a  certificate 
thereof,  under  the  seal  of  the  court  where  such  naturalization  took  place,  except  where 
such  person  shall  have  resided  in  said  ward,  district,  or  township  for  ten  years  or  up- 
ward next  preceding  such  application  to  vote,  in  which  case  the  oath  of  such  appli- 
cant shall  he  prima  fade  evidence  of  naturalization. 

Sec.  66.  In  all  cases  where  the  name  of  the  person  claiming  to  vote  is  not  found 
on  the  list  furnished  hy  the  commissioners  and  assessor,  or  his  right  to  vote,  whether 
found  thereon  or  not,  is  objected  to  by  any  qualified  citizen,  it  shall  be  the  duty  of  the 
inspectors  to  examine  such  person  on  oath  as  to  his  qualifications,  and  if  he  claims  to 
have  resided  within  the  State  for  one  year  or  more  his  oath  shall  be  sufficient  proof 
thereof;  but  he  shall  make  proof  by  at  least  one  competent  witness,  who  shall  be  a 
qualified  elector,  that  he  has  resided  within  the  district  for  more  than  ten  days  next 
immediately  preceding  said  election,  and  shall  also  himself  swear  that  his  Votia  fide 
residence,  in  pursuance  of  his  lawful  calling,  is  within  the  district,  and  that  he  did 
not  remove  into  said  district  for  the  purpose  of  voting  therein. 

Sec.  67.  Every  person  qualified  as  aforesaid,  and  who  shall  make  due  proof,  if 
required,  of  his  residence  and  payment  of  taxes  as  aforesaid,  shall  be  admitted  to  vote 
in  the  township,  Avard,  or  district  in  which  he  shall  reside. 

Sec.  102.  If  any  inspector,  judge,  or  clerk,  as  aforesaid,  shall  be  convicted  of  any 
willful  fraud  in  the  discharge  of  his  duties  as  aforesaid,  he  shall  undergo  an  imprison- 
ment for  any  term  not  less  than  three  nor  more  than  twelve  months,  and  be  fined  in  any 
sum  not  less  than  one  hundred  dollars  nor  more  than  five  hundred  dollars,  and  shall 
be  for  seven  years  thereafter  disabled  from  holding  any  office  of  honor,  trust,  or  profit 
in  this  Commonwealth,  and  shall  moreover  be  disabled  for  the  term  aforesaid  from  giv- 
ing his  vote  at  any  general  or  special  election  within  this  Commonwealth. 

Sec.  103.  If  any  inspector  or  judge  of  an  election  shall  knowingly  reject  the 
vote  of  any  qualified  citizen,  or  knowingly  receive  the  vote  of  any  person  not  qualified, 
or  conceal  from  his  fellow-officers  any  fact  on  the  knowledge  of  which  such  vote  should 
by  law  be  received  or  rejected,  each  of  the  persons  so  oflending  shall,  on  conviction, 
be  punished  in  the  manner  prescribed  in  the  one  hundred  and  seventh  section  of  this  act. 

Sec.  105.  If  any  judge  of  an  election,  inspector,  clerk,  or  other  person,  before 
the  poll  shall  be  closed,  shall  unfold,  open,  or  pry  into  any  ticket,  with  a  design  to  dis- 
cover the  name  of  any  candidate  therein,  every  person  so  offending  shall,  on  conviction, 
be  fined  in  any  sum  not  less  than  fifty  nor  more  than  one  hundred  dollars,  and  im- 
prisoned for  any  time  not  less  than  one  nor  more  than  three  naonths. 

Sec.  106.  If  any  person  shall  embezzle  or  unlawfully  deface,  alter,  change,  substitute, 
or  destroy  any  ticket,  list  of  voters,  tally-paper,  or  certificate,  taken  or  made  at  any 
election  as  aforesaid,  he  shall,  on  conviction,  suifer  imprisonment  for  a  term  not  less 
than  twelve  months  nor  more  than  three  years,  at  the  discretion  of  the  court,  and  be 
fined  in  any  sum  not  less  than  one  hundred  nor  more  than  one  thousand  dollars. 

Sec.  110.  If  any  person  shall  prevent  or  attempt  to  prevent  any  officers  of  an 
election  under  this  act  from  holding  such  election,  or  use  or  threaten  any  violence  to 
any  such  officer,  or  shall  interrupt  or  improperly  interfere  with  him  in  the  execution  of 
his  duty,  or  shall  block  up  or  attempt  to  block  up  the  window  or  avenue  to  any  win- 
dow where  the  same  may  be  holden,  or  shall  riotously  disturb  the  peace  at  such  elec- 
tion, or  shall  use  or  practice  any  intimidation,  threats,  force,  or  violence,  with  design 
to  influence  unduly  or  overawe  any  elector,  or  to  prevent  him  from  voting,  or  to  re- 
strain the  freedom  of  choice,  such  person,  on  conviction,  shall  be  fined  in  any  sum  not 
exceeding  five  hundred  dollars,  and  be  imprisoned  for  any  time  not  less  than  one  nor 
more  than  twelve  months. 

Sec.  115.  If  any  person  or  persons  shall  make  any  bet  or  wager  upon  the  result 
of  any  such  election  within  this  Commonwealth,  or  shall  offer  to  make  any  such  bet  or 
wager,  either  by  verbal  proclamation  thereof  or  by  any  written  or  printed  advertise- 
ment, challenge  or  invite  any  person  or  persons  to  make  such  bet  or  wager,  upon  con- 
viction thereof  he  or  they  shall  forfeit  and  pay  three  times  the  amount  so  bet  or  offered 
to  be  bet. 

Sec.  116.  It  shall  be  the  duty  of  every  judge,  sheriff,  mayor,  aldermau,  justice  of 
the  peace,  or  constable  knowing  of  any  person  having  offended  against  the  provisions 
of  the  one  hundred  and  fifteenth  section  of  this  act,  to  commence  proceedings  against 
the  persons  so  offending;  and  it  shall  be  the  duty  of  the  grand  juries  of  the  respective 
counties  withiu  this  Commonwealth  to  make  a  presentment  of  all  such  offenses  coming 
within  their  knowledge. 

Sec.  117.  It  shall  be  the  duty  of  the  inspectors  and  judge  of  the  election  to  reject 
the  votes  of  aU  persons  who  they  or  any  of  them  shall  know,  or  who  shall  be  proved 
before  them  to  have  made,  or  who  are  in  any  manner  interested  in,  any  bet  or  wager  on 
the  result  of  said  election,  and  on  the  request  of  any  qualified  elector  said  inspectors 
and  judge  shall  receive  proof  to  show  the  person  so  offering  to  vote  has  or  has  not 
made  any  such  bet  or  wager,  or  is  or  is  not  interested  therein. 

Sec.  118.  It  shall  be  tlie  duty  of  the  several  constituted  authorities  having  care 
and  charge  of  the  poor  in  tlie  respective  counties,  districts,  and  townships  of  this  Com- 
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raonwealth,  knowing,  or  being  imformed  under  oath,  of  any  person  or  persons  having 
made  any  hot  or  wager  of  any  land,  goods,  money,  or  thing  of  value,  on  the  result  of 
any  election  within  this  Commonwealth  or  deposited  the  same  in  the  hands  of  any  per- 
son within  their  respective  counties,  districts,  or  townships,  to  hring  suit  in  the  name 
of  the  Commonwealth  of  Pennsylvania,  for  the  use. of  the  poor  of  such  county,  district, 
or  township,  against  such  depositee  or  stakeholder,  where  said  bet  is  deposited  in  the 
hands  of  a  third  person,  or  against  the  party  wiuniug  said  bet,  when  the  same  is  not  so 
deposited,  for  the  recovery  of  the  amount  so  bet;  and  if  on  the  trial  it  shall  be  made 
appear  the  said  lands,  goods,  money,  or  thing  of  value,  were  bet  on  the  result  of  any 
election  within  this  Commonwealth,  said  guardians,  directors,  or  overseers  of  the  poor 
shall  be  entitled  to  recover  the  amount  or  value  thereof,  for  the  use  of  the  poor  from 
said  stakeholder,  or  person  winning  said  bet  whore  there  is  no  stakeholder  :  Pivmded, 
Said  suit  is  brought  within  two  years  from  the  time  of  making  said  bet.  And  the  stake- 
holder is  hereby  prohibited,  during  said  time,  to  pay  over  the  amount  so  bet  to  either 
of  the  parties,  and  shall  be  liable  for  the  same,  whether  such  bet  is  paid  over  or  deliv- 
ered to  the  parties  or  either  of  them  or  not,  and  the  party  winning  shall  in  like  manner 
be  liable  to  the  payment  of  the  whole  amount  so  bet,  where  the  same  is  received  by 
him.  And  said  l)et,  or  the  value  thereof,  may  be  recovered  as  debts  of  like  amount  are 
by  law  recoverable ;  and  if  said  guardians,  directors,  or  overseers  of  the  poor  shall  neglect 
or  refuse  to  bring  such  suit,  they  shall  be  guilty  of  a  misdemeanor  in  office,  and,  on 
conviction,  shall  be, fined  in  any  sum  not  less  than  the  amount  so  bet  nor  more  than 
double  the  amount. 

Sec.  119.  If  any  person,  not  by  law  qualified,  shall  fraudulently  vote  at  any  elec- 
tion within  this  Commouwealth,  or  being  otherwise  qualified  shall  vote  out  of  his 
proper  district,  or  if  any  person  knowing  the  want  of  such  qualification,  shall  aid  or 
procure  such  person  to  vote,  the  person  or  persons  so  offending  shall,  on  conviction,  be 
fined  in  any  sum  not  exceeding  two  hundred  dollars,  aud  be  imprisoned  for  any  term 
not  exceeding  three  months. 

Sec.  1'20.  If  any  person  shall  vote  at  more  than  oue  election  district,  or  otherwise 
fraudulently  vote  more  than  once  on  the  same  day,  or  shall  fraudulently  fold  And  deliver 
to  the  inspector  two  tickets  together,  with  the  intent  to  illegally  vote,  or  shall  vote  the 
same,  or  if  any  person  shall  advise  and  procure  another  so  to  do,  he  or  they  so  offending 
shall,  on  conviction,  be  fined  in  any  sum  not  less  than  fifty  nor  more  than  five  hundred 
dollars,  and  be  imprisoned  for  any  term  not  less  than  three  nor  more  than  twelve 
months. 

Sec.  121.  If  any  person  not  qualified  to  vote  in  this.  ComuKuiwealth  agreeably 
to  law,  (except  the  sons  of  qualified  citizens,)  shall  appear  at  any  place  of  election  for 
the  purpose  of  issuing  tickets,  or  by  influencing  the  citizens  qualified  to  vote,  he  shall, 
on  conviction,  forfeit  and  pay  any  sum  not  exceeding  one  hundred  dollars  for  every 
such  offense,  and  be  imprisoned  for  any  term  not  exceeding  three  months. 

Sec.  122.  If  any  elector  shall  receive  any  gift  or  reward  for  his  vote,  in  meat, 
drink,  money,  or  otherwise,  he  shall  forfeit  his  right  to  vote  at  that  election,  and  shall, 
on  conviction,  be  fined  in  any  sum  uot  exceeding  one  hundred  dollars,  and  suffer 
imprisonment  for  a  term  not  less  than  one  nor  more  than  six  months. 

Sec.  123.  If  any  person  shall  give  or  bestow  any  such  gift  or  reward  in  order  to 
procure  any  person  to  be  elected,  or  shall  promise  or  attempt,  either  directly  or  indi- 
rectly, to  confer  any  such  gift  or  reward  for  such  purpose,  or  shall  attempt  or  endeavor 
to  influence  any  voter  by  auy  offer  or  promise  of  any  appointment,  employment,  or 
pecimiary  benefit,  or  by  threats  of  loss  of  any  appointment,  employment,  or  pecuniary 
benefit,  he  shall,  on  conviction,  be  fined  in  a  sum  not  less  than  one  hundred  dol- 
lars nor  exceeding  one  thousand  dollars,  and  suffer  imprisonment  not  less  than  one 
nor  more  than  twelve  months. 

Sec.  124.  If  any  person  shall  willfully  and  corruptly  make  or  procure  any  person 
to  make  falsely  any  oath  or  affirmation  required  or  authorized  by  this  act,_  such  person 
shall  suffer  such  penalties  and  disabilities  as  are  incurred  on  conviction  of  willful  and 
corrupt  perjury,  or  subornation  of  perjury. 

Sec.  125.  If  any  person  shall  knowingly  publish,  utter,  or  make  use  of  any  forged 
or  false  receipt  or  certificate,  with  intent  to  impose  the  same  upon  or  deceive  any 
inspector  or  judge  at  any  eleqtion,  as  aforesaid,  such  person  shall,  ou  conviction,  be 
be  lined  in  any  sum  not  less  than!  fifty  nor  more  than  five  hundred  dollars,  aud  suffer 
imprisonment  not  less  than  six  months  nor  more  than  two  years. 

Jci  of  June  13,  1840.     Pampli.  Laws,  p.  683. 

Sec.  14.  Every  inspector  and  judge  of  an  election  shall  have  full  power  and  authority 
to  administer  oaths  or  affirmations  to  any  and  all  persons  requiring  or  offering 
to  be  sworn  or  affirmed,  in  relation  to  the  right  of  any  person  to  vote  at  any  election 
authorized  to  be  held  under  any  law  of  this  Commonwealth,  and  generally  shall,  in  the 
exercise  of  the  duties  of  their  office  as  inspectors  or  judges,  have  the  same  power  to 
administer  oaths  or  affirmations  required  or  authorized  to  be  administered  by  the  pro- 

H.  Mis.  Doc.  152: n 
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visions  of  this  act,  or  the  act  to  whicli  tliis  is  a  supplement,  as  justices  of  tlie  peace 
have  by  the  laws  of  this  Commonwealth,  and  a  violation  of  such  oath  or  alHrmation 
shall  he  subject  to  the  same  fines  and  penalties  which  are  or  may  be  inflicted  by  law 
for  a  \'iolation  of  sncli  oath  or  affirmation  when  administered  by  a  justice'  of  the  peace. 

Aot  of  April  11,  1848.    Pampli.  Laios,  p.  512. 

Sectiox  1.  That  the  election  for  electors  of  President  and  Mce-Presideut  of  the 
Unitt-d  States  shall,  in  the  year  one  thousand  eight  hundred  and  forty-eight,  and  every 
fourth  year  tliereafter,  be  lield  on  the  Tuesday  next  after  the  first  Monday  of  November. 


THOMAS  VS.  AENELL. 

A  final  report  was  no-\-er  made  in  this  case. 

January  21,  1867. — Mr.  Dawes,  from  the  Committee  of  Electious,  made 

the  following  report. 

The  Committee  of  JBlections,  to  whom  were  referred  the  memorial  and 
accompanying  papers  of  JJorsey  B.  Thomas,  contesting  the  right  of  the 
Hon.  Samuel  M.  Arnell  to  a  seat  in  this  House  as  a  representative  in  the 
thirty-ninth  Congress  from  the  sixth  congressional  district  of  Tennessee, 
report : 

That  the  election  here  contested  was  held  on  the  first  Thursday  in 
August,  1805,  and  the  certiflcate  of  election  was  given  by  the  governor 
of  the  State  to  Mr.  Arnell,  under  which,  at  the  commencement  of  the 
present  session,  Mr.  Arnell  appeared,  was  qualified,  and  still  holds  the 
seat.  All  the  papers  in  the  case  will  be  found  in  Miscellaneous  Docu- 
ment Ko.  6. 

The  statute  of  February  19,  1851,  provides  that  the  contestant  shall 
serve  notice  of  contest  upon  the  sitting  member  within  thirty  days  after 
the  result  of  said  election  shall  have  been  determined  by  the  officer  or 
board  of  commissioners  authorized  by  law  to  determine  the  same,  and 
the  sitting  member  shall  answer  the  same  within  thirty  days,  and  all 
testimony  shall  be  taken  within  sixty  days  thereafter.  In  the  present 
case  the  statute  has  not  been  comjjlied  with ;  neither  notice  of  contest 
or  answer  have  been  served.  At  the  hearing  before  the  committee  the 
contestant  claimed  the  right  to  be  lieard  upon  the  allegations  in  his 
petition  without  further  pleadings,  for  the  reasons  set  forth  in  the  same, 
and  the  sitting  member  contended  that  the  case  should  be  dismissed  for 
want  of  a  compliance  with  the  requirements  of  said  statute. 

The  following  letter  from  the  sitting  member  was  submitted  by  the 
contestant  as  evidence  that  he  had  waived  a  notice  of  contest,  and  there 
was  no  other  evidence  upon  this  point: 

TlIIKTY-XIXTH   COXGRBSS  OF  THE   UNITED   STATES, 

Washington,  D.  C,  Deceniber  4,  1866. 

My  Dhar  Sir  :  Yours  of  the  '3d  instant  has  been  received.  The  following  statement 
contains  the  substantial  facts,  so  far  as  I  remember  them  :  In  the  house  of  representa- 
tives at  Nashville,  Tennessee,  after  learning  that  Governor  Brownlow  had  given  to  me 
the  certificate  of  election  for  the  sixth  congressional  district  of  Tennessee  to  the  thirty- 
ninth  Congress,  you  remarked  to  me  that  you  intended  to  contest  the  election.  I  rej)lied, 
"  Very  well ;  I  expect  you  to  do  so."  After  some  other  conversation  of  a  mutually 
friendly  character,  on  your  turning  away,  I  volunteered  the  information  that  it  was 
necessary  to  give  me  notice,  which  you  seemed  not  to  have  .thought  of.  I  further 
remarked  that  I  desired  to  throw  no  obstacles  in  the  way,  and  would  acknowledge 
notice.  You  then  called  up  several  witnesses,  and  the  matter  was  verbally  under- 
stood. 

Hoping  that  this  will  be  satisfactory,  I  am,  very  respectfully,  yours, 

SAMUEL  51.  ARNELL. 

Hon.  D.  B.  Thomas. 

Without  critically  examining  this  note  for  the  purpose  of  ascertaining 
whether  it  sustained  the  position  of  the  contestant,  that  it  waived  all 


DIGEST    OF    ELECTION    CASES.  163 

notice  whatever,  or,  'as  contended  by  the  sitting  member,  -was  merely 
evidence  of  au  agreement  on  his  part  to  acknowledge  the  service  of  legal 
notice  whenever  the  same  should  be  made,  the  committee  were  of  opin- 
ion that  it  was  not  competent  for  the  parties  to  entirely  waive  the  re- 
quirements of  the  statute  of  1851 ;  that  said  statute  was  enacted  not 
only  to  aid  the  parties  in  the  preparation  of  their  case,  but  also  to  secure 
a  record  and  a  distinct  and  well-deiined  issue,  upon  which  the  committee 
and  the  House  were  to,  pass.  To  this  end  the  statute  requires  the  notice 
to  be  in  writing,  and  to  specify  in  such  writing  particularly  the  grounds 
upon  which  he  relies  in  the  contest,  and  the  answer  to  admit  or  deny  the 
facts  alleged  in  the  notice,  and  to  state  specitically  any  other  grounds 
upon  which  he  rests  the  validity  of  his  election.  To  the  issue  thus  dis- 
tinctly defined,  the  statute  and  the  uniform  decisions  of  the  House  con- 
fine all  testimony  to  be  taken.  It  must  be  evident  to  every  one  that  it 
is  impossible  for  the  committee  or  the  House  to  hear  and  determine  a 
case  without  au  issue  joined.  Besides,  no  testimony  could  be  taken  by 
either  party  without  such  issue,  previously  framed.  The  statute  requires 
testimony  to  be  taken  in  a  manner  therein  prescribed,  before  a  time 
therein  fixed,  and  in  support  of  an  issue  previously  made  up.  It  is  per- 
fectly absurd  to  suppose  it  possible  for  either  party  to  take  testimony  in 
support  of  his  own  allegations,  or  in  contravention  of  those  of  the  other 
party,  before  either  have  been  made,  or  for  the  committee  to  hear  the 
parties  upon  an  issue  reserved. 

The  committee  were,  therefore,  of  opinion  that  this  case  could  not  be 
heard  by  them  in  its  present  position,  and  that  it  must  be  dismissed 
unless  the  House  should  authorize  the  parties  to  make  up  an  issue  and 
submit  the  same,  with  such  evidence  as  each  may  be  able  to  produce  in 
relation  to  the  same,  to  the  committee  or  the  House.  It  was  thereuj)on 
claimed  by  the  contestant  that  he  has  been  led  into  this  non-compliance 
with  the  statute  by  the  agreement  of  the! sitting  member  to  acknowledge 
notice  heretofore  alluded  to,  and  also  by  the  peculiar  condition  of  the 
State  of  Tennessee  in  reference  to  representation  in  this  House.  All 
representation  from  that  State  had  been  refused  admission  into  Congress 
till  near  the  close  of  the  first  session,  and  it  was  not  known  till  then, 
long  after  the  time  prescribed  by  the  statute  for  serving  notice  had 
elapsed,  that  a  contest  would  be  of  any  avail. 

The  committee  heard  both  parties  upon  the  question  of  recommending 
to  the  House  that  the  authority  prayed  for  be  given.  This  authority 
was  given  in  the  case  of  Williamson  vs.  Sickles  (Bart.  288)  for  the  special 
reasons  existing  in  that  case,  and  in  the  opinion  of  the  committee  there 
are  peculiar  reasons  existing  in  the  present  case,  not  likely  again  to 
occur,  which  will  justify  the  House  ia  authorizing  the  making  up  of  a 
record  as  nearly  in  conformity  with  the  requirements  of  the  statute  as 
the  circumstances  of  the  case  will  permit.  They  therefore  recommend 
the  adoption  of  the  following  recolution : 

Resolved,  That  Dorsey  B.  Thomas,  contesting  the  right  of  the  Hon. 
Samuel  M.  Arnell  to  a  seat  in  this  House  as  a  representative  from  the 
sixth  congressional  district  of  Tennessee  be,  and  he  is  hereby,  required  to 
serve  upon  the  said  Arnell,  within  eight  days  after  the  passage  of  this 
resolution,  a  particular  statement  of  the.  grounds  of  said  contest,  and 
that  said  Arnell  be,  and  he  is  hereby,  required  to  serve  upon  said  Thomas 
his  answer  thereto  in  eight  days  thereafter,  and  that  both  parties  be 
allowed  eighteen  days,  next  after  the  service  of  said  answer,  to  take 
testimony  in  support  of  their  several  allegations  and  denials  in  all  other 
respects  in  conformity  to  the  requirements  of  the  act  of  February  19, 1851, 
except  that  not  more  than  four  days'  notice  shall  be  required  for  the 
taking  of  any  deposition  under  this  resolution. 
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FORTIETH  CONGRESS,  FIRST  SESSION. 

COMMITTEE  OF  ELECTIONS. 


Messrs.  Dawes,  of  Massachusetts. 
SoOFiELD,  of  Pennsylvania. 
Upson,  of  Michigan. 
Shellabaegbr,  of  Ohio. 
McCltjrg,  of  Missouri. 


Messrs.  Cook,  of  Illinois. 

Poland,  of  Vermont. 
Nicholson,  of  Delaware. 
Kekk,  of  Indiana. 


Mr.  Nicholson  subsequently  resigned,  and  Mr.  Chanler,  of  New  York,  took  his  place. 

COLORADO  CO]!fTESTED  ELECTION. 

The  report  in  this  priTna  facie  case  was  not  sustained  hy  the  House. 

On  motion  of  Mr.  Wilson,  of  Iowa,  Chilcott  was  sworn  in  as  the  sitting  delegate  pend- 
ing the  investigation  of  the  case  upon  its  merits  by  the  Committee  of  Elections ;  yeas 
91,  nays  36. 

Hunt,  who  held  the  governor's  eertificate,  was  made  contestant,  hut  soon  after  aban- 
doned the  contest. 

March.  14,  1867. — Mr.  Scolield,  from  the  Committee  of  Elections,  sub- 
mitted the  following  report  : 

The  Committee  of  Elections^  to  which  were  referred  the  papers  relating  to 
the  election  of  a  delegate  from  the  Territory  of  Colorado,  to  determine  "  as 
to  the  prima  facie  right  to  a  seat,'^  report  as  follows  : 

Among  the  papers  referred  is  a  certificate,  dated  September  5,  1866, 
signed  by  Alexander  Cummin  gs,  governor  of  the  Territory,  and  attested 
by  Frank  Hall,  the  secretary.  The  certificate,  after  reciting  that  an 
election  was  held  on  the  7th  of  August,  1866,  concludes  that  A.  C.  Hunt 
was  "duly  elected."  The  election  laws  of  the  Territory  provide  that 
"the  secretary  of  the  Territory,  auditor,  treasurer,  or  any  two  of  them, 
in  the  presence  of  the  governor,  shall  proceed  *  *  *  to  canvass  the 
votes  given  for  all  territorial  officers,  and  the  governor  shall  give  a  cer- 
tificate of  election  to  the  person  having  the  highest  number  of  votes  for 
each  office."  Tlie  certificate  of  the  governor  in  favor  of  Mr.  Hunt  makes 
no  allusion  to  this  canvass,  nor  does  it  give  any  data  upon  which  the 
conclusion  is  based.  This  omission,  although  noticeable,  would  not  of 
itself  have  been  considered  by  a  majority  of  the  committee  fatal  to  the 
validity  of  the  certificate.  But  Mr.  Hunt  did  not  rest  his  case  upon  that 
paper  alone.  He  introduced  Governor  Cummings  in  its  support.  The 
governor  informed  the  committee  that  on  the  said  5th  day  of  September 
a  canvass  of  the  votes  cast  for  delegate  was  had  in  his  presence  by  the 
board  of  canvassers  j  that  two  of  said  board  found  that  a  majority  of  all 
the  votes  had  been  cast  for  George  M.  Chilcott,  and  that  one  of  said 
board  dissented  from  this  conclusion,  and  that  he,  the  governor,  consid- 
ering himself  one  of  the  board,  agreed  with  the  dissenting  member, 
making  a  tie,  whereuj)on  he  determined  the  election  himself,  and  made 
a  certificate  in  opposition  to  the  conclusion  of  two  members  of  the  board. 
In  addition  to  the  governor's  statement,  among  the  paijers  submitted  by 
the  House  is  a  report  of  the  board  of  canvassers,  signed  by  Frank  Hall, 
secretary  of  the  Territory,  and  Eichard  E.  Whitsitt,  auditor  of  the  Ter- 
ritory, and  addressed  to  the  governor,  in  which  they  state  that  at  the 
canvass  held  in  his  presence,  according  to  law,  they  find  that  Mr.  Chil- 
cott had  3,529  votes,  and  A.  C.  Hunt  had  3,421  votes,  by  which  it  would 
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appear  that  Mr.  Chilcott  was  elected  delegate  by  108  majority.  The 
certificate  of  the  governor  thus  appears  to  have  been  issued  in  violation 
of  the  laws  of  the  Territory,  in  order  to  reverse  the  facts  of  the  canvass. 
Under  this  state  of  facts  the  committee  do  not  feel  authorized  to  report 
that  Mr.  Hunt  is  entitled  prima  facie  to  a  seat  as  delegate. 

The  certificate  of  election  presented  by  Mr.  Chilcott  is  based  upon  the 
report  of  the  board  of  canvassers,  and  is  signed  by  Frank  Hall,  acting- 
governor  of  the  Territory;  but  it  bears  date  February  5,  1867,  five 
months  subsequent  to  the  action  of  Governor  Oummings  in  the  same 
case.  The  committee  are  of  the  opinion,  as  held  in  the  case  of  Todd  and 
Jayne,  that  this  power  having  been  once  exercised  by  the  proper  officer 
cannot  be  again  exercised  by  his  successor,  and  that  therefore  Mr. 
Chilcott  was  not  entitled  ^n»ia/acte  to  a  seat  as  delegate. 
The  committee  recommend  the  adoption  of  the  following  resolution : 
Resolved^  That  the  papers  and  evidence  relating  to  the  right  of  A.  C. 
Hunt  and  George  M.  Chilcott  to  a  seat  in  the  fortieth  Congress  as  a 
delegate  from  the  Territory  of  Colorado  be  referred  to  the  Committee  of 
Elections,  with  instructions  to  report  which,  if  either,  of  said  claimants 
is  entitled  thereto;  and  that  the  committee  have  power  to  require  the 
service  of  such  notices  and  grant  such  time  for  taking  further  evidence 
as  they  may  deem  proper. 


Executive  Depaktment,  Colokado  Tbreitgey, 

Venter,  September  5,  1866. 
SiK :  This  is  to  certify  that  at  an  election  held  August  7,  1866,  in  accordance  "with 
the  laws  of  Congress  and  of  the  Territory  of  Colorado,  for  delegate  to  represent  said 
Territory  in  the  fortieth  Congress  of  the  United  States,  you  were  duly  elected  such 
delegate. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  Terri- 
tory of  Colorado  to  he  affixed.    Done  at  Denver,  this  5th  day  of  September.  A.  D.  1866. 
[SEAL.]  ALEXANDER  CUMMIN(3S, 

Governor  of  Colorado  Territory. 


Attest : 

Hon.  A.  C.  Hunt, 

Denver,  Colorado  Territory. 


FRANK  HALL, 
Secretary  of  Colorado  Territory. 


Executive  Depaetjient,  Cojarado  Territory. 
To  whom  it  may  concern,  greeting  : 

Be  it  known,  that  I,  Frank  Hall,  secretary  and  acting  governor  of  the  Territory  of 
Colorado,  do  hereby  certify  that  at  a  canvass  of  the  votes  cast  in  the  Territory  of  Col- 
orado for  delegate  to  Congress,  made  by  the  territorial  board  of  canvassers  in  the  city 
of  Denver,  Territory  aforesaid,  on  the  fifth  (5th)  day  of  September,  A.  D.  1866,  it  was 
found  and  declared  by  said  board  of  canvassers  that  George  M.  Chilcott  received  three 
thousand  five  hundred  and  twenty-nine  votes  for  delegate  to  Congress,  and  A.  Cameron 
Hunt  received  three  thousand  four  hundred  and  twenty-one  votes  for  delegate  to  Con- 
gress. 

George  M.  Chilcott,  having  received  the  highest  number  of  votes,  was  declared  duly 
elected  delegate  to  the  fortieth  Congress. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  caused  the  great  seal  of  the 
Territory  to  be  affixed.     Done  at  Golden  City,  this  5th  day  of  February,  A.  D.  1867. 

[seal."]  frank  HALL, 

Acting  Governor  of  Colorado  Teiiitory. 


To  his  excellency  Hon.  Alexander  Cnmmhigs,  governor  of  the  Territory  of  Colorado: 

The  undersigned,  composing  the  board  of  canvassers  of  the  said  Territory,  respect- 
fully represent  that  in  the  discharge  of  the  duties  imposed  on  them  by  the  laws  of  said 
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Territory,  they  did,  in  your  presence,  on  the  fifth  (5th)  day  of  September,  A.  D.  1866, 
proceed  to  canvass  tlie  votes  polled  at  au  election  held  in  said  Territory  on  the  7tli  day 
of  August,  1866,  for  delegate  from  the  said  Territory  to  the  fortieth  (40th)  Congress  of 
the  United  States ;  and  we  do  hereby  certify  that  we  have  carefully  inspected  and 
examined  all  the  returns  from  the  hoard  of  canvassers  of  each  of  the  counties  in  said 
Territory  as  returned  and  now  on  file  in  the  office  of  the  secretary,  and  that  the  follow- 
ing is  the  result  of  our  canvass  of  the  whole  number  of  votes  polled  for  said  ofilice  at 
said  election,  to  wit:  For  delegate  to  Congress,  George  M.  Chilcott  has  3,529  votes;  A. 
C.  Hunt  has  3,421  votes;  J.  B.  Wolf  has  9  votes;  H.  C.  Hunt  has  1  vote;  H.  Butler  has 
32  votes;  A.  A.  Bradford  has  1  vote;  P.  Casper  has  1  vote;  scattering,  2  votes. 

"Wherefore  the  undersigned  farther  certify  that  George  M.  Chilcott  did  receive  at 
said  election  the  greatest  number  of  votes  polled  for  the  office  of  delegate  from  the  Ter- 
ritory of  Colorado  to  the  fortieth  Congress  of  the  United  States. 

In  witness  whereof  we  have  hereuuto  set  our  hands  on  this  6th  day  of  September, 
A.  D.  1866. 

PRANK  HALL, 
Secretary  of  the  Terrltoni  of  Colorado. 
RICHARD  E.  WHITSITT, 
Auditor  of  tlte  Territort/  of  Colorado. 

I,  Prank  Hall,  secretary  of  Colorado  Territory,  do  hereby  certify  that  the  foregoing 
is  a  true  and  correct  copy  of  a  certificate  given  by  the  board  of  territorial  canvassers 
to  his  excellency  Hon.  Alexander  Cummings,  governor  of  the  Territory  of  Colorado. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the  great  seal  of  the 
Territory,  on  this  the  7th  day  of  September,  A.  D.  1886. 

[SEAL.]  FRANK  HALL, 

Secretary  of  Colorado  Territory. 


MINORITY  REPORT. 

Mr.  Kerr,  from  the  minority  of  the  Committee,  of  Elections,  submitted 

the  following  views : 

The  undersigned,  members  of  the  Committee  of  Elections,  being 
unable  to  concur  in  tlie  conclusion  of  the  majority  touching  the  prima 
facie  right  of  either  of  the  claimants  to  a  seat  in  this  House  as  a  delegate 
from  the  Territory  of  Colorado,  respectfully  submit  the  following  views : 

The  subject  referred  to  the  committee  for  investigation  at  this  time 
does  not  involve  au  examination  of  the  case  upon  its  merits,  as  disclosed 
by  the  facts  and  evidence,  which  are  not  yet  before  the  committee,  and 
cannot  with  propriety  be  considered  by  the  House,  but  merely  involves 
an  inquiry  as  to  the  prima  facie  title  of  either  of  the  claimants  to  be 
admitted  to  occupy  a  seat  pending  the  further  prosecution  of  the  con- 
test. 

The  law  of  Congress  and  the  law  of  the  Territory  alike  require  the 
governor  of  the  Territory  to  give  to  the  candidate  for  delegate  having 
the  highest  number  of  votes  a  certiiicate  of  election.  The  particular 
form  of  that  certificate  is  not  prescribed  by  either  law.  The  election 
was  held  on  the  7th  of  August,  186(),  and  on  the  5th  of  September,  1866, 
the  board  of  canvassers  assembled,  and  on  the  same  day  the  governor 
issued  to  one  of  the  claimants  of  the  seat,  A.  C.  Hunt,  esq.,  a  certificate 
of  election  as  delegate  to  the  fortieth  Congress.  The  material  language 
of  that  certificate  is,  "that  at  an  election  held  August  7, 1866,  in  accord- 
ance with  the  laws  of  Congress  and  of  the  Terrttory  of  Colorado,  for 
delegate  to  represent  said  Territory  in  the  fortieth  Congress  of  the 
United  States,  you  (A.  C.  Hunt)  were  duly  elected  such  delegate."  It 
was  executed  by  Alexander  Cummings,  governors,  with  the  seal  of  the 
Territory  affixed,  attested  by  Frank  Hall,  secretary  of  the  Territory. 

On  the  same  day  (September  5, 1866)  the  governor  issued  and  caused 
to  be  published  a  general  proclamation,  declaring  the  election  of  Mr. 
Hunt  as  delegate,  which  was  executed  and  attested  in  the  same  manner 
as  the  certificate. 
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On  the  5th  of  February,  1867,  Frank  Hall,  then  secretary  and  acting 
governor  of  the  Territory,  execnted  nnder  the  seal  of  the  Territory  and 
delivered  to  the  other  claimant,  George  M.  Chilcott,  esq.,  another  paper 
iu  which  he  certifies  that  by  a  canvass  of  the  votes  cast  at  the  election 
of  August  7,  1866,  it  was  found  that  3,529  were  cast  for  Chilcott,  and 
3,421  for  Hunt,  as  delegate,  and  then  states  that  "  George  M.  Chilcott, 
having  received  the  highest  number  of  votes,  was  declared  duly  elected 
delegate  to  the  fortieth  Congress." 

These  are  the  facts  upon  which  the  claimants  resi^ectively  insist  that 
the  right  to  a  seat  should  in  the  first  instance  be  determined.  We  sub- 
mit, therefore,  that  the  prima  facie  title  is  in  A.  C.  Hunt.  The  certif- 
icate held  by  him  is  executed  in  the  usual  form  by  the  only  oflicer  hav- 
ing authority  to  issue  the  same,  and  is  attested  by  the  proper  offlcer.  It 
alleges  in  comprehensive  but  apt  and  proper  words  the  existence  of 
every  material  fact  necessary  to  sustain  such  a  certificate.  Its  language 
does  not  admit  of  any  other  construction  without  a  tortuous  disregard 
of  the  most  common  and  accepted  meaning  of  words  and  of  established 
rules  of  interpretatio)!. 

To  have  been  '■'■duly  elected,"  "in  accordance  with  the  laws  of  Con- 
gress and  of  the  Territory  of  Colorado,"  certainly  excludes  the  conclu- 
sion that  the  recipient  of  such  a  certificate  could  have  received  less  than 
"  the  highest  number  of  votes."  It  is  alike  demanded  by  reason  and 
authority  that  the  words  used  shall  be  taken  in  their  most  common  and 
recognized  acceptation,  and  that  every  fair  and  reasonable  inference 
shall  be  made  in  favor  of  the  prima  facie  sufficiency  of  the  paper,  and 
even  if  the  terms  used  were  ambiguous,  that  such  a  meaning  should  be 
affixed  to  them  as  would  be  most  suitable  to  the  subject-matter  and 
purpose  of  the  certificate.  Applying  these  rules  to  the  case  in  hand, 
the  right  to  the  seat  would  seem  to  be  very  clearly  in  Mr.  Hunt,  until 
the  contest  shall  have  been  examined  on  its  merits. 

The  certificate  awarded  to  Mr.  Hunt  by  the  governor  in  this  case  is 
almost  identical  in  form  with  those  generally  given  by  governors  of 
States  to  representatives-elect  to  Congress  which  have  always  been 
hoi  den  to  be  sufficient,  prima  facie. 

It  cannot  with  legal  force  or  propriety  be  insisted  that  such  a  certif- 
icate, when  executed  by  the  governor  of  a  Territory,  should  contain  any 
more  extensive  recitals  of  facts  than  when  executed  by  the  governor  of 
a  State.  In  either  case  its  substantial  and  reasonable  purpose  is 
attained  if  it  states  that  the  holder  of  it  is  duly  elected  according  to  law. 
Such  a  certificate  constitutes  sufficient  evidence  of  a  valid  election  prima 
facie,  at  first  impression,  and  without  submitting  evidence  of  complete 
title  as  against  all  men. 

But  it  is  claimed  that  this  apparent  title  in  Hunt  is  overcome  by  the 
certificate  or  paper  already  referred  to,  which  was  executed  and  deliv- 
ered to  Mr.  Chilcott  five  months  afterward  by  Frank  Hall,  "secretary, 
and  acting  governor  of  the  Territorj^"  How  Mr.  Hall,  at  the  date  of 
his  paper,  came  to  be  acting  governor  does  not  appear.  Why  he,  five 
months  before,  as  secretary,  attested  the  certificate  and  pi'oclamation  in 
favor  of  Mr.  Huut  is  entirely  unexplained.  The  A'alne  of  the  paper  must 
be  determined  by  mere  inspection,  and  by  comparison  of  it  with  those 
presented  by  Mr.  Hunt.  Thus  tested,  it  is  certainly  defective  as  evi- 
dence of  title  in  any  one.  It  is  issued  five  months  after  the  first,  and  is 
attested  by  no  one.  It  is  issued  by  the  same  officer  who  attested  the 
first,  but  the  inconsistency  of  his  connection  with  the  two  acts  is  not 
explained.  It  is  executed  solely  by  a  person  or  officer  of  whose  right  to 
assume  the  character  of  "  acting  governor  of  the  Territory"  this  House 
cannot  take  judicial  notice.    At  the  time  it  was  executed,  the  authority 
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to  issue  a  certificate  of  election  had  been  formally  exercised  by  the 
rightful  governor  of  the  Territory.  That  authority  could  nbt  be  again 
exercised  in  reference  to  the  result  of  the  same  election  by  another  officer 
who  might,  by  mere  accident,  become  temporarily  entitled  to  act  as 
governor.  If  any  facts  existed  or  came  the  knowledge  of  the  "  acting 
governor"  after  the  execution  of  the  regidar  certificate  by  the  gov.ernor, 
they  may  constitute  valid  ground  of  contest,  and  may  defeat  the  prima 
facie  right  of  Mr.  Hunt  to  the  seat,  but  such  facts  cannot  be  examined 
on  a  mere  inquiry  as  to  prima  facie  title. 

It  is  stated  in  the  report  of  the  majority  that  "  Mr.  Hunt  did  not  rest 
his  case  upon  his  certificate  alone,"  but  that  "he  introduced  Governor 
Oummings  in  its  support.  The  governor  informed  the  committee  that  on 
the  said  5th  day  of  September,  a  canvass  ot  the  votes  cast  for  delegate 
was  had  in  his  presence  by  the  board  of  canvassers  ;  that  two  of  said 
board  found  that  a  majoritj-  of  all  the  votes  had  been  cast  for  George  M. 
Chilcott,  and  that  one  of  said  board  dissented  from  this  conclusion,  and 
that  he,  the  governor,  considered  himself  one  of  the  board,  agreed  with  the 
dissenting  member,  making  a  tie,  whereupon  he  determined  the  election 
himself,  and  made  a  certificate  in  opposition  to  the  conclusion  of  two 
members  of  the  board." 

Now,  the  undersigned  have  read  the  above  statement  with  great  sur- 
prise, because,  in  the  facts  that  transpired  before  the  committee,  they 
know  no  foundation  for  it  whatever.  On  the  contrary,  Govei'uor  Oum- 
mings expressly  declined  to  make  anj'  statements  in  the  nature  of  evi- 
dence, and  only  appeared  before  the  committee  in  the  proper  capacity 
of  attorney  for  Mr.  Hunt,  and  addressed  his  argument  to  the  case  made 
by  the  credentials  and  record  evidence  alone.  He  refused,  when  re- 
quested, to  detail  the  facts  in  connection  with  dispute  about  the  right 
to  the  seat.  Indeed,  the  committee  could  not,  with  propriety,  under  the 
resolution  of  reference,  receive  or  consider  any  parol  evidence  whatever, 
and  did  not  attempt  to  do  so. 

We  therefore  ask  the  House  to  adopt  the  following  resolution  as  a 
substitute  for  that  of  the  majority  : 

Resolved,  That  A.  0.  Hunt,  esq.,  is  prima  facie  entitled  to  the  seat  in 
this  House  as  delegate  from  the  Territory  of  Colorado,  pending  the  con- 
test of  liis  right  to  the  same  bv  George  M.  Chilcott,  esq. 

M.  0.  KEEE. 
JOHlSr  A.  NICHOLSOlSr. 
LUKE  P.  POLAND. 


DELANO  vs.  MOEGAN. 

Allegations  of  fraud,  and  particularly  that  deserters  from  the  army  and  Da^-y  voted 
for  the  sittiug  memlicr.  Held  that  desertion  may  disqualify  from  voting  (under  special 
enactment)  without  conviction  of  the  offense  in  a  court. 

Where  the  returns  have  heen  tampered  T%-ith  they  must  be  thrown  out. 

Where  jirdges  of  election  did  lurt  possess  the  qualifications  ]>rescribL'd  by  law  it 
■was  lield  that  the  returns  in  those  precincts  must  be  thrown  out. 

Eeport  adopted,  (Jvme  3,)  yeas,  80;  nays,  38. 

May  2.J,  18G8.— Mr.  Scofleld,  from  the  Committee  of  Elections,  made 

the  following  report: 

The  Committee  of  Elections,  to  whom  was  referred  the  case  of  Columlms 
Delano,  contesting  the  seat  of  George  W.  Morgan,  malic  the  following 
report : 

This  contest  comes  from  the  thirteenth  district  of  Ohio,  composed  of 
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the  counties  of  Coshocton,  Knox,  Licking,  and  Muskingum.  The  elec- 
tion Avas  held  on  the  9th  of  October,  1866,  and  the  vote  as  returned 
was  as  follows : 

Morgan.  Delano. 

Coshocton 2, 468  2, 100 

Knox 2,  537  2, 913 

Licking 4, 020  3, 397 

Muskingum 4, 203  4,  547 


13,  228        12,  957 
12,  957 

Majority  for  Morgan 271 


As  both  parties  claim  that  a  large  number  of  persons,  not  qualified 
electors,  voted  at  this  election,  it  is  necessary  to  determine  what  evi- 
dence shall  be  taken  to  show  for  which  candidate  such  votes  were  cast. 
For  whom  a  vote  is  given,  by  the  laws  of  Ohio,  is  a  secret  properly 
known  only  to  the  voter  himself,  and  he  is  never  required  to  disclose  it. 
This  fact  must  therefore  be  often  determined  upon  circumstantial  evi- 
dence alone.  To  what  political  party  a  voter  belonged,  whose  ijartisan 
he  had  been,  whose  friends  claimed  for  him  the  right  to  vote  at  the 
time,  what  he  said  of  his  intention  before  and  his  act  after  voting,  are 
circumstances  which  each  claimant  has  endeavored  to  prove,  and  which 
the  committee  have  considered  in  making  up  their  verdict.  In  this 
action  they  are  governed  by  precedent  as  Avell  as  principle.  The  same 
ruling  obtained  in  the  celebrated  case  from  New  Jersey,  decided  in  1840, 
and  known  as  the  "broad  seal"  case;  and  also  in  Vallandigham  vs. 
Campbell,  decided  in  1858.  (See  Bartlett's  Contested  Elections,  pages 
28  and  233.)  If  it  is  not  to  be  inferred,  from  this  kind  of  evidence,  for 
whom  an  illegal  vote  was  cast,  it  cannot,  except  in  a  few  instances,  be 
ascertained  at  all.  Any  number  of  illegal  votes,  once  placed  in  the 
ballot-box,  either  by  the  dece^jtion  or  connivance  of  the  board,  can 
never  after  be  excluded  unless  the  whole  poll  is  rejected  or  the  fraudu- 
lent voters  voluntarily  confess  their  crime.  When,  therefore,  an  illegal 
vote  is  shown  to  have  been  cast,  the  committee  have  endeavored  to  ascer- 
tain from  circumstantial  evidence,  when  positive  proof  could  not  be  given, 
for  whom  it  was  cast  and  deduct  it  from  his  count.  •  . 

The  contestant  claims  that  two  hundred  and  one  deserters  from  the 
armj'  and  navy  of  the  United  States  voted  for  the  sitting  member,  and 
that  this  number  of  votes  should  be  deducted  from  his  count.  Citizen- 
ship of  the  United  States  is  one  of  the  qualifications  for  an  elector  by 
the  constitution  of  Ohio.  By  the  act  of  Congress  passed  March  3,  1865, 
it  is  provided  that  "  all  persons  who  have  deserted  the  military  or  naval 
service  of  the  United  States,  who  shall  not  return  to  said  service,  or 
report  to  a  provost  marshal,  within  sixty  days  after  the  proclamatioii 
hereinafter  mentioned,  shall  be  deemed  and  taken  to  have  voluntarily 
relinquished  and  forfeited  their  rights  of  citizenship  and  their  rights  to 
become  citizens."  Under  this  law  and  the  constitution  of  Ohio  a 
deserter  is  not  a  legal  voter  in  that  State.  In  the  argument  before  the 
committee  by  the  counsel  for  the  sitting  member  this  inference  of  the 
law  was  not  disputed,  nor  the  constitutionality  of  the  law  deuied,  but  it 
was  claimed  that  neither  the  election  boards  nor  this  House  could  pass 
upon  the  charge  of  desertion.  This  fact,  it  was  claimed,  must  be  first 
settled  by  trial  and  conviction  in  a  court;  in  other  words,  that  the 
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disqualiflcatiou  did  not  consist  in  desertion,  but  in  conviction  of  desertion. 
But  the  law  does  not  so  proride.  Conviction  is  not  required  nor  men- 
tioned. It  is  tlie  duty  of  an  election  board  to  pass  upon  the  facts  that 
constitute  a  disqualification,  such  as  non-age,  non-residence,  idiocy, 
insanity,  color,  race,  bribery,  «&c.  Why  should  they  not  pass  upon  the 
fact  of  desertion!  Because,  it  is  said,  that  is  a  crime.  So  is  bribery, 
and  yet  the  sitting  member  asks  that  a  considerable  number  of  votes, 
alleged  to  have  been  cast  under  corrupt  influences,  should  be  thrown 
out,  although  there  was  no  conviction  or  even  trial,  and  the  committee 
have  complied  with  his  demand.  It  makes  no  difference  that  the  same 
facts  which  constitute  a  disqualification  would,  if  heard  before  a  court, 
constitute  a  crime.  There  are  many  instances  where  the  law  makes 
conviction  in  a  court  the  ground  of  exclusion  fi-om  the  franchise,  and 
then,  of  course,  exclusion  can  only  follow  conviction.  But  when  it 
makes  the  existence  of  a  fact,  as  in  this  case,  the  ground  of  exclusion, 
that  fact  must  be  passed  upon  by  the  officers  of  the  election  iu  the  first 
instance,  and  by  this  House  irpon  a  contest.  In  the  further  argument  of 
the  case  by  the  sitting  member  himself,  it  was  claimed  that  the  law  was 
lanconstitutional  and  void.  The  committee  do  not  feel  called  upon  to 
discuss  this  question.  The  law  was  enacted  by  the  conciuTence  of  both 
houses  and  the  approval  of  the  .President.  At  that  time  the  country 
was  preparing  for  the  last  great  struggle  with  the  rebellion,  and  every 
available  man  was  needed  in  the  field.  This  act  was  put  forth  to  call 
back  deserters.  Those  who  returned  were  to  be  pardoned,  and  those  who 
abjured  the  duties  were  to  forfeit  the  privileges  of  citizenship.  The  emer- 
gency is  passed  now,  and  the  law,  perhaps,  should  be  repealed,  but  the 
power  that  enacted  it  can  alone  repeal  it.  The  Supreme  Court  alone  can 
declare  it  void.  It  is  in  the  power  of  the  House,  to  be  sure,  to  override 
this  law,  because  there  is  no  appeal,  but  the  committee  do  not  recom- 
mend it.  The  committee  were  of  opinion,  therefore,  that  deserters  from 
the  military  and  naval  service  of  the  United  States  were  not  entitled  to 
vote  under  the  constitution  of  Ohio,  and  therefore  deduct  from  the  count 
of  the  sitting  member  the  following  numbers  of  voters  who  are  proved 
to  be  deserters  and  to  have  voted  for  him: 

In  Coshocton  County  53,'  being  all  those  named  on  contestant's  brief 
except  Nos.  4,  8,  9,  14,  15,  23,  26,  20,  30,  31,  22,  47,  49,  55,  57,  and  68. 

In  Knox  County  41,  being  all  named  in  contestant's  brief  except  jSTos. 
16,  20,  25,  26,  35,  36,  37,  43,  46,  47,  48,  and  51. 

In  Licking  Co^mty  19,  being  all  on  contestant's  brief  except  Nos.  2,  6, 
8,  10,  12,  16,  23,  25,  26,  29,  30,  32,  33,  34,  35,  36,  37,  38,  39,  40,  and  41. 

In  Muskingum  County  24,  being  all  named  on  contestant's  brief  except 
Nos.  13,  14,  15,  16,  18,  19,  20,  23,  24,  25,  27,  32,  33,  35,  and  38. 

Following  the  rule  of  evidence  above  stated,  the  committee  find  that 
40  persons  disqualified  as  electors  because  of  non-residence,  two  because 
of  alienage,  and  eight  because  of  minority,  voted  for  the  sitting  member 
and  should  be  deducted  from  his  number  of  votes.  The  non-resident 
\'oters  are  numbered  on  contestant's  brief  as  follows:  In  Coshocton 
County  Nos.  1,  2,  4,  6,  8,  10,  and  11.  In  Knox  County  Nos.  1,  2,  3,  4,  6, 
8,  11,  and  12.  In  Licking  county  Nos.  1,  2,  4,  5,  6,  7,  9,  11,  12,  13,  14, 
15,  16,  17,  and  20.  In  Muskingum  County  Nos.  1, 2,  3,  4,  8, 9,  10,  13, 14, 
and  10.  The  aliens  were  John  Dermody  and  Michael  Scully,  and  they 
voted  at  Mount  Vernon,  Knox  County.  The  minors  are  numbered  on 
contestant's  brief  as  Nos.  1,  2,  3,  4,  5,  6,  7,  aud  8.  The  votes  bf  eight 
persons  who  are  proved  to  have  been  qualified  electors  and  who  offered 
to  vote  for  contestant  were  rejected.  Their  names  will  be  found  on  the 
eleventh  page  of  contestant's  brief,  and  numbered  1,  3,  5,  6,  7,  8,  9,  and 
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10.  The  vote  of  W.  H.  Foote,  No.  4  of  this  list,  was  exchanged  by  the 
judge  of  election  for  the  vote  handed  in  by  David  McDaniels.  Foote 
handed  in  a  vote  for  contestant  and  McDaniels  for  the  sitting  member ; 
Foote  was  held  to  be  a  voter  and  McDaniels  not,  but  by  mistake 
McDaniels's  vote  was  put  in  the  box,  and  Foote's  thrown  away.  This 
requires  a  change  of  two,  and  makes  from  this  list  ten  votes  to  be  counted 
for  contestant. 

In  Jefferson  township,  Coshoctou  County,  three  votes  cast  for  contest- 
ant were  fraudulently  exchanged  and  counted  for  the  sitting  member, 
making  a  change  of  six  votes,  which  the  committee  correct. 

The  contestant  asks  that  the  returns  from  Pike  townsbii),  Kuox 
County,  should  be  rejected  because  Salathiel  Parrish,  one  of  the  judges 
of  the  election,  being  a  deserter  from  the  draft  of  1864,  was  incompetent 
to  act  in  that  capacity.  The  constitution  of  Ohio  provides,  "that  no 
person  shall  be  elected  or  appointed  to  any  office  in  this  State,  unless  he 
possesses  the  qualifications  of  an  elector;"  and  the  statutes  of  that  State 
further  provide  that  "three  persons  to  be  elected  township  trustees,  to 
have  the  qualifications  of  electors,  shall  act  as  judges  of  the  elections." 
Under  the  act  of  Congress  approved  March  3, 1865,  and  the  constitution 
and  laws  of  Ohio,  a  deserter  has  not  the  qualifications  of  an  elector,  and 
is  therefore  incompetent  to  act  as  a  judge  of  election.  In  the  case  of 
Howard  vs.  Cooper,  (Contested  Elections,  vol.  2,  p.  282,)  the  returns  of 
Van  Buren  townshix)  were  rejected  because  there  were  only  two  judges, 
when  the  law  required  three.  If  a  return  is  untrustworthy  when  one  of 
the  judges  is  absent,  it  is  certainly  more  so  if  the  vacancy  is  filled  by  a 
person  disqualified  to  act.  Two  competent  judges  are  certainly  more 
reliable  when  acting  by  themselves  than  when  advised,  directed,  and  in 
part  overruled  by  a  third,  pronounced  by  the  law  unfit  for  the  trust. 
This  principle  is  decided  in  Jackson  vs.  Wayne,  (Contested  Elections, 
vol.  1,  p.  47.)  Whether  the  selection  of  this  judge  was  intentional  or 
unintentional  can  make  no  difference  in  the  enforcement  of  the  rule,  but 
the  committee  are  not  authorized  to  conclude,  from  any  of  the  surround- 
ings of  this  case,  that  it  was  purely  accidental.  This  law  of  the  United 
States  was  very  much  criticised  by  those  who  were  opposed  either  to 
the  war  or  the  mode  of  conducting  it.  Many  persons  insisted  that  it 
was  unconstitutional  and  void,  and  might  be  safely  disregarded  by  the 
judges  of  elections.  Indeed,  it  was  disregarded  in  many  parts  of  this 
district.  In  this  very  precinct,  as  appears  from  the  evidence,  eleven 
deserters  were  allowed  by  the  board,  thus  illegally  constituted,  to  cast 
their  votes.  Whatever  may  be  thought  of  the  propriety  or  constitution- 
ality of  this  law  by  individuals,  it  was  certainly  binding  upon  the  elec- 
tors of  Pike  township  tintil  repealed  by  Congress  or  pronounced  uncou.- 
stitutional  by  the  Supreme  Court. 

It  is  worthy  of  note  in  this  connection  that  the  required  form  of 
certificate  to  the  poll-book  was  essentially  changed  in  this  case.  The 
special  fact  required  by  law  to  be  given  is  altogether  omitted.  It  certi- 
fies only  to  the  number  of  votes  cast,  while  the  law  requires  that  it  should 
certify  that  they  were  cast  by  electors.  The  number  is  not  so  important, 
because  that  is  also  in  the  certificate  to  the  tally  papers,  but  that  it 
should  appear  afSrmatively  that  the  persons  casting  these  votes  were 
qualified  voters,  is  pointedly  required  by  the  statute  of  Ohio.  There  is 
great  propriety  in  the  law,  and  it  ought  in  all  jjroper  cases  to  be  enforced. 
The  committee,  mainly  for  the  reason  first  stated,  have  rejected  these 
returns. 

The  contestant  also  claims  that  Linton  and  Monroe  townships,  in 
Coshocton  County,  should  be  rejected.    In  each  of  these  townships  the 
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ballot-box  was  tampered  witb,  and  the  number  of  votes  returned  for  the 
sitting  member  was  larger  than  the  number  of  votes  cast  for  him,  while 
the  contestant's  vote  was  proportionally  diminished.  In  Linton  the 
judges  refused  to  allow  certain  friends  of  the  contestant  to  be  present 
while  the  votes  were  being  received,  as  required  by  law;  and  in  Monroe 
the  township  clerk  refused  to  allow  the  friends  of  contestant  to  examine 
the  retained  poll-book  and  ballots  as  the  law  requires,  and  the  poll-book 
returned  to  the  clerk  of  the  court  was  afterward  stolen.  It  is  further 
objected  to  the  returns  from  these  townships  that  there  is  no  certified 
poll-book.  Either  the  frauds  proved  to  have  been  practiced  upon  the 
ballot-box,  or  the  absence  of  all  certificate  to  the  poll-book,  might  be 
considered  a  good  reason  for  rejecting  these  returns  altogether;  but  in 
X)roving  the  frauds  the  parties  have  also  proved  the  number  of  votes 
and  for  whom  they  were  cast.  According  to  this  evidence  46  should  be 
deducted  from  the  majority  returned  for  the  sitting  member  from  Linton 
township,  and  20  from  Monroe.  If  the  returns  are  rejected  altogether, 
the  majority  to  be  deducted  from  the  count  of  the  sitting  member  in 
both  townships  would  be  133.  The  committee  have  accepted  the  cor- 
rected tally. 

The  sitting  member  offers  evidence  tending  to  show  that  twelve  idiotic 
or  insane  persons  and  ten  minors  voted  for  the  contestant.  Upon  a 
careful  examination  of  the  testimony  the  committee,  come  to  the  conclu- 
sion that  seven  of  the  first  class  and  eight  of  the  latter  should  be  rejected. 
The  two  not  rejected  as  minors  are  Nos.  4  and  10  on  the  brief  of  the 
sitting  member.  The  committee  also  find  that  22  votes  were  cast  for 
the  contestant  by  persons  who  were  disqualified  by  reason  of  non-resi- 
dence. These  are  numbered  on  the  brief  of  the  sitting  member  as  4, 19, 
20,  21,  22,  28,  29,  33,  34,  38,  39,  41,  42,  44,  46,  50,  62,  65,  69,  71,  72,  and  83. 

The  sitting  member  claims  that  a  large  number  of  non-residents  voted 
in  Blue  Eock  township,  and  that  .the  whole  return  should  therefore  be 
rejected.  It  appears  from  the  evidence  that  there  was  considerable 
excitement  in  this  locality  over  the  discovery  of  rock  oil.  During  the 
entire  year  preceding  the  election,  adventurers  and  laborers  to  the  num- 
ber of  four  hundred  or  five  hundred  were  attracted  here  from  other 
counties  of  the  State,  and  some  from  other  States.  The  votes  cast  in 
this  township  in  1866  were  87  more  than  in  1865,  and  one  witness  esti- 
mates that  at  least  60  of  this  increase  were  cast  by  the  new-comers.  By 
the  laws  of  Ohio  a  voter  must  have  resided  in  the  State  one  year,  in  the 
county  thirty  days,  and  in  the  township  twenty  days.  There  is  no  evi- 
dence that  any  person  voted  here  who  had  not  this  requisite  of  residence. 
It  would  be  A^ery  strange  if  of  the  foiir  hundred  or  five  hundred  men 
who  emigrated  to  this  township  one-fourth  or  one-fifth  had  not  come 
with  the  intention  of  remaining.  They  came  to  engage  in  the  business 
of  producing  oil,  and  a  part  of  them  left  only  after  they  found  that  business 
a  failure.  The  committee  think  the  whole  township  should  not  be  dis- 
franchised on  mere  suspicion  that  some  non-residents  voted. 

The  sitting  member  also  claims  that  the  returns  from  Clinton  town- 
ship, Kuox  County;  Licking,  Muskingum,  Blue  Eock,  Madison,  Union, 
jMonroe,  and  Hari'ison  townships,  Muskingum  County;  Harrison  and  St. 
Albans  townships,  Licking  County;  Washington  and  Keene  townships, 
Coshocton  County,  should  be  rejected,  because  the  voting  was  suspended 
for  a  short  time  while  the  officers  were  dining.  The  committee  cannot  sanc- 
tion this  practice  of  temporary  adjournment;  but  inasmuch  as  it  has 
obtained  very  extensively  in  the  State  of  Ohio,  and  inasmuch  as  it  does 
not  appear  in  these  cases  that  any  person  was  deprived  of  his  vote  in 
consequence  of  the  adjournment,  they  do  not  feel  warranted  in  depriving 
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SO  large  a  number  of  electors  of  their  votes  on  account  of  this  uninten- 
tional and,  in  these  cases,  harmless  errors  of  their  officers. 

The  sitting  member  also  claims  that  the  returns  from  the  first  ward 
of  the  city  of  Zauesville  should  be  rejected  on  account  of  the  temporary- 
absence  of  one  of  the  judges  and  one  of  the  clerks.  The  polls  opened  in 
this  ward  a  few  minutes  after  6  o'clock  iu  the  morning,  and  closed  at  6 
o'clock  in  the  evening.  The  counting  out  immediately  followed,  making 
a  continual  session  of  13  or  14  hours.  Instead  of  closing  the  polls,  as 
was  done  in  the  townships  before' referred  to,  the  offlcers  took  turns  in 
going  out  to  their  meals.  They  were  absent  for  this  purpose  about 
thirty  minutes  each.  However  reprehensible  this  temporary  absence 
may  be,  it  does  not  appear  to  be  brought  within  the  case  of  Howard  vs. 
Cooper,  cited  by  the  sitting  member.  In  that  case  one  of  the  judges 
was  absent  all  the  time,  and  his  place  was  not  supplied,  as  it  might  and 
ought  to  have  been,  by  the  voters  present,  and  the  returns  are  signed 
by  less  than  the  number  of  judges  required  by  law.  Iu  this  case  the 
proper  number  of  officers  officiate  at  the  election,  count  the  votes,  and 
sign  the  returns.  A  few  votes  may  have  been  taken  in  the  absence  of 
one  of  the  officers,  but  a  list  of  them  was  kept,  and  subject  to  his  inspec- 
tion and  criticism  on  his  return.  There  being  no  proof  or  susj)icion  of 
unfairness  or  illegal  voting  in  the  ward,  the  committee  are  of  the  opin- 
ion that  the  votes  should  be  counted. 

The  fitting  member  further  claims  that  the  returns  from  Clinton 
Township,  Knox  County,  should  be  rejected  for  the  reason  that  the  city 
of  Mount  Vernon  and  said  township  voted  at  one  and  the  same  precinct. 
The  city  of  Mount  Vernon  was  incorporated  by  a  special  act  of  the  legis- 
lature in  1845.  It  lies  in  the  center  of  Clinton  Township,  from  whose 
territory  it  was  taken.  Under  this  special  charter  the  township  and 
city  were  authorized  to  hold  all  county,  State,  and  national  elections  to- 
gether, and  from  that  time  to  this  all  such  elections  have  been  so  held. 
In  18513  a  general  act  was  passed  by  the  legislature  "  to  provide  for  the 
organization  of  cities  and  incorporated  villages,"  which  makes  each 
ward  of  a  city  an  election  district,  and  provides  that  the  election  shall 
be  held  at  such  places  as  the  couucilmen  for  such  ward  shall  direct. 
Under  this  act  no  places  for  holding  general  elections  in  the  city  of 
Mount  Vernon  have  ever  been  fixed.  The  law  was  not  supposed  to  apply 
to  this  city  so  as  to  overrule  its  special  charter.  The  city  and  townshij) 
continued  to  hold  their  general  elections  together  as  before.  Up  to  and 
including  the  election  of  1866,  fifteen  State  and  four  national  elections 
had  thus  been  held  since  the  act  of  1852.  It  is  claimed  now  for  the  first 
time  that  the  general  election  in  the  city  of  Mount  Vernon,  under  the  law 
of  1852,  should  be  held  separate  from  the  township,  in  its  own  wards, 
and  that  the  1,100  votes  of  this  precinct  must  be  disfranchised  as  the 
penalty  for  so  long  misconstruing  the  law.  The  committee  are  inclined 
to  think  that  the  sitting  member  is  right  in  his  construction  of  the  law, 
considered  as  an  original  proposition,  but  as  18  different  elections  pre- 
ceding that  of  1866  have  been  held  since  the  act  of  1852  without  ques- 
tion, they  do  not  feel  justified  in  setting  aside  an  election  held  in  pur- 
suance of  a  construction  so  long  sanctioned  by  the  authorities  of  the 
State. 

The  following  table  exhibits  the  conclusions  to  which  the  committee 
have  arrived : 

Whole  number  of  votes  returned  for  the  sitting  member 13, 228 

Add  votes  improperly  rejected 3 

13,231 
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Dedxict  deserters,  137,  less  the  11  in  Pike  Townsliip 126 

Aliens . 2 

Minors 8 

Non-residents 40 

Three  votes  changed  in  Jefferson  Township G 

Pike  Township 216 

Linton  Township 4G 

Monroe  Township 20 

464 

Corrected  votes  of  the  sitting  member 12,  767 

Whole  number  of  votes  returned  for  contestant 12, 957 

Add  votes  improperly  rejected 10 

12, 967 

Deduct  insane  or  idiotic  votes 7 

Minors , 8 

Non-residents , 22 

Corrupt  voting 6 

Pike  Township , 76 

119 

Corrected  vote  of  contestant.. 12, 848 

Corrected  vote  of  sitting  member 12, 767 

Majority  for  contestant 81 

The  committee  report  the  following  resolutions,  and  recommend  their 
adoption : 

.Resolved,  That  George  W.Morgan  is  not  entitled  to  a  seat  in  the  fortieth 
Congress  from  the  thirteenth  congressional  district  of  Ohio. 

Resolved,  That  Columbus  Delano  is  entitled  to  a  seat  in  the  fortieth 
Congress  from  the  thirteenth  congressional  district  of  Ohio. 


MINOEITY  EEPOET. 
Mr.  Kerr  presented  the  views  of  the  minority  as  follows: 
Mr.  Speaker  :  The  undersigned  minority  of  the  Committee  of  Elec- 
tions, being  wholly  unable  to  concur  with  the  majority  in  their  conclusions, 
either  upon  the  law  or  the  facts  in  said  case,  respectfully  submit  the 
following  statement  of  their  views  : 

The  election  in  the  thirteenth  congressional  district  of  Ohio,  October  9, 
1866,  was  officially  returned  to  the  governor,  and  certificate  issued  to 
the  sitting  member  upon  the  same,  as  follows : 


Counties. 


Coshocton 

Knox 

Licking 

Muskingum 

Total  Morgan's  vote 
Total  Delano's  vote . 

Morgan's  majority  . . 


George  W. 
Morgan. 


2,468 
2,537 
4,020 
4,203 


13, 228 
12,  957 


271 


Columbus 
Delano. 


2,100 
2,913 
3,397 

4,547 


12, 950 
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The  following  table  illustrates  the  strength  of  political  parties  in  said 
district  during  the  years  therein  mentioned,  and  is  given  here  because 
it  possesses  a  general  significance  in  connection  with  the  whole  case  : 

1860. — Democratic  majority,  549 ;  aggregate  Ai-ote,  25,122. 
1862. — Democratic  majority,  3,064 ;  aggregate  vote,  22,462. 

1864. — Lincoln's  majority,  10 ;  aggregate  vote, . 

1864. — Delano's  majority,  239  ;  aggregate  vote,  23,560. 
1865. — Morgan's  majority  for  governor,  787 ;  aggregate  vote,  24,251. 
1866. — Morgan's  majority  over  Delano,  271 ;  aggregate  vote,  26,185. 
1867. — Democratic  majority,  2,178 ;  aggregate  vote,  27,906. 

To  be  a  legal  voter  in  Ohio,  six  qualifications  are  necessary,  to  wit : 

1.  To  be  a  male  citizen  of  the  United  States. 

2.  To  be  a  white  male  citizen  oftlie  United  States. 

3.  To  be  21  years  of  age. 

4.  To  be  a  resident  oftlie  State  one  year  immediately  preceding  the  election.  (Art. 
V,  constitution  of  Ohio.) 

5.  To  be  a  resident  of  the  county  thirty  days  next  preceding  the  election. 

6.  To  be  a  resident  of  the  township  or  ward  twenty  days  next  preceding  the  election. 
{Swan  and  Critch.,  Stat.,  vol.  1,  p.  543.) 

There  are  also  six  disqualifications,  and  any  citizen  who  has  any  one 
disqualification  is  an  illegal  voter : 

2   Lunac'     \  ^■^^'  ^'  '"'iis^it"*io'i  "^  Ohio.) 

3.  Conviction  and  sentence  to  the  penitentiary  under  tlie  act  defining  crimes  and 
misdemeanors  of  the  first  class.     (1  Swan  and  Critch.,  417.) 

4.  Forconvictionandsentenceof  bribery  at  an  election.     (1  Swan  &  Critch.,  545,ii47.) 

5.  For  conviction  and  sentence  under  the  act  to  preserve  tlie  puritv  of  electioirs, 
passed  March  20,  1841.     (1  Swan  &  Critch.,  543.) 

6.  Desertion  as  defined  by  act  of  Congress  of  Marcli  3,  1865.  (U.  S.  Stat,  at  Large, 
vol.  13,  p.  487.) 

Several  questions  arise  upon  the  pleadings  and  notices  in  this  case, 
which,  being  essentially  preliminary  to  the  consideration  of  the  case 
upon  the  evidence,  demand  attention.  The  requirement  of  the  statute 
on  this  subject  is  entirely  clear  and  seems  to  be  imperative,  that — 

Whenever  any  person  shall  intend  to  contest  an  election  of  any  member  of  the  House 
of  Eepresentatives  of  the  United  States,  he  shall,  within  30  days  after  the  result  of  such 
election  shall  have  been  determined  by  the  officers  or  board  of  canvassers  authorized 
by  law  to  determine  the  same,  give  notice  in  writing  to  the  member  whose  seat  he  de- 
signs to  contest  of  his  intention  ito  contest  the  same,  and  in  such  notice  sftaK  specify 
particularly  tlie.gi'ounds  vpon  ivldcJi  lie  relies  in  the  contest.     (1  Brightley's  Digest,  254.J 

The  contestant's  notice  to  the  sitting  member  contains  twenty-two 
specifications,  of  which  but  three  allege  that  illegal  votes  were  cast  for 
the  sitting  member.  The  seventeenth  specification  avers  that  a  large 
number  of  unknown  non-residents  were  brought  into  the  district  on  the 
night  before  the  election  and  voted  illegally  for  the  sitting  member;  but 
there  Avas  no  testimony  offered  by  the  contestant  to  prove  that  any  one  of 
the  persons  so  described  voted  for  the  sitting  member,  and  this  specifi- 
cation, therefore,  needs  no  further  attention.  The  other  two  specifi- 
cations referred  to  read  as  follows : 

2.  Six  linndred  and  twenty-five  persons,  not  legally  entitled  to  vote,  were  improperly 
and  illegally  allowed  to  vote  at  said  election,  and  did  cast  their  votes  for  you. 

18.  Illegal  votes  were  cast  for  you  at  said  election  as  follows  :  In  Clinton  Township, 
Knox  County,  25  votes,  and  in  each  of  the  toAvnships  of  Jeiferson,  Union,  Butler,  Jack- 
son, Brown,  Howard,  Harrison,  Clay,  Pike,  Monroe,  Pleasant,  Morgan,  Berlin,  Morris, 
Miller,  Middlebury,  Wayne,  Liberty,  Milford,  and  Hillier  in  said  Knox  County,  10  votes. 
In  the  townshij)  of  Newark,  in  the  county  of  Licking,  25  votes,  and  in  each  of  the  town- 
ships of  Fallsbury,  Perry,  Hanover,  Hopewell,  Edeu,  Maiy  Arm,  Madison,  Franklin, 
Washington,  Newton,  Licking,  Burlington,  McKean,  Granville,  Union,  Bennington, 
Liberty,  St.  Albans,  Harrison,  Hartford,  Mom'oe,  Jersey,  Bowling  Green,  and  Lima  in 
.said  Licking  County,  10  votes.    In  the  township  of  V.'^ashington,  in  Muskingum  County, 
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35  votes,  and  in  eacli  of  the  townBliips  of  Monroe,  Higliland,  Union,  Eioli  Mill,  Meigs,, 
Adams,  Salem,  Perry,  Salt  Creek,  Blue  Rook,  Harrison,  Wayne,  Jefferson,  Muskingum 
Falls,  Springfield,  Newton,  Jackson,  Licking,  and  Hopewell  10  votes.  lu  the  townsliip  of 
Tuscarawas,  in  the  county  of  Coshocton,  25  votes,  and  in  each  of  the  townships  of 
Adams,  Oxford,  Linton,  Lafayette,  AVhite  Eyes,  Crawford,  Mill  Creek,  Keene,  Franklin, 
Virginia  Jackson,  Bethlehem,  Clarke,  Monroe,  Jefferson,  Bedford,  Washington,  Pike, 
Perry,  New  Castle,  and  Tiverton  in  said  Coshocton  County,  10  votes. 

The  sitting  member,  in  connection  with  his  answer  to  the  notice  and 
specifications  of  the  contestant,  excepted,  in  writing,  to  the  sufficiency 
in  law  of  every  one  of  the  specifications.  The  sufflciency  of  those  speci- 
fications was  submitted  for  determination  to  the  committee  by  the  sit- 
ting member,  both  in  his  printed  brief  and  his  oral  argument  before  the 
committee.  It  is,  therefore,  the  obvious  duty  of  the  committee  to  con- 
sider and  decide  that  question.  It  is  exceedingly  material  to  the  proper 
and  just  determination  of  the  whole  case  and  to  the  legal  and  substantial 
rights  of  the  parties.  We  inquire,  then,  do  the  second  and  eighteenth 
specifications  com  pi  j',  in  terms  or  spirit,  with  the  express  requirement  of 
the  law?  Do  they  "  specify  particularly  the  grounds  upon  which  he  relies 
in  the  contest  ^^ 

Substantially,  the  allegation  in  eacb  specification  is  that  illegal  votes 
were  cast  for  the  sitting  member.  It  cannot  be  said,  without  doing 
most  manifest  violence  to  the  intention  of  the  law,  that  such  general 
and  vague  allegations  can  put  the  sitting  member  in  possession  of  the 
grounds  of  contest.  They  do  not  aver  in  what  the  illegality  of  the 
votes  consists.  They  do  not  stute  facts  from  which  the  illegality  results 
as  a  conclusion  of  law.  They  only  state  the  conclusion  of  law  itself,  and 
entirely  omit  the  recital  of  the  reasons  or  facts  that  are  indispensable  to 
sustain  the  conclusion.  This  is  a  violation  of  most  obvious  principles 
of  correct  pleading,  and  ought  not  to  be  approved.  There  is  nothing  in 
the  nature  or  ciecumstances  of  this  case  to  prevent  or  even  render  incon- 
venient a  fair  and  full  compliance  with  this  law  in  the  statement  by  the 
contestant  of  his  grounds  of  contest.  The  object  of  all  pleading,  whether 
in  ordinary  actions  at  law  or  in  contested  elections,  or  in  any  cases 
required  to  be  subjected  to  judicial  or  even  quasi  judicial  determination, 
is  to  limit,  to  restrict,  to  narrow,  as  much  as  practicable,  the  range  and 
scope  of  the  investigation,  to  exclude  unnecessary  latitude  of  inquiry, 
to  disclose  at  the  outset  the  difficulties  to  be  overcome  by  testimony,  or 
the  specific  conclusions  intended  to  be  established  by  proof,  to  the  end 
that  such  litigation  may  be  simplified  and  cheapened,  dot  made  inter- 
minable and  unnecessarily  expensive,  and  especially  that  no  advantage 
shall  be  taken  or  injustice  done,  against  which  it  is  imi)ossible  to  guard 
by  reason  of  the  uncertainty  and  vagueness  in  the  statements  of  the. 
g(ro2mc7s  of  controversy.  The  importance  of  these  principles  has  been 
well  illustrated  in  this  case.  The  contestant  whollj^  fails  to  specify  the 
grounds  of  contest  in  his  notice,  and  then  proceeds  in  his  own  order  to 
make  his  proofs ;  but  in  reference  to  a  large  number  of  voters,  (alleged 
to  have  been  deserters,)  takes  his  testimony  at  so  late  a  day  in  the  time 
allowed  as  to  absolutely  preclude  the  taking  of  counter-testimony  by 
the  sitting  member.  It  was  the  intention  of  the  law  of  Congress  to  pre- 
vent such  results  by  requiring  reasonable  definiteness  and  certainty  in 
the  statement  of  the  grounds  of  contest. 

These  principles  have  been  repeatedly  declared  and  sustained  both  in 
the  English  Parliament  and  in  Congress.  They  were  asserted  in  the 
case  of  Michael  Lieb,  (1  Con.  El.,  p.  1G5.)  In  that  case  the  reported 
decision  is  as  follows: 

A  petition  impeaching  the  return  of  any  person  as  a  member  of  the  House  ought  to 
state  the  grounds  on  which  the  election  is  contested,  with  such  certainty  as  to  give 
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reasonable  notice  thereof  to  the  sitting  member,  and  enable  the  House  to  judge  whether  the 
facts,  if  true,  T>e  sufficient  to  vacate  the  seat. 

Evidence  onght  not  to  be  permitted  of  any/aci  not  substantially  averred  in  the  peti- 
tion. 

The  case  of  Easton  vs.  Scott  (Con.  El.,  p.  272)  is  directly  in  point.  It 
was  there  held,  that  "if  voters  are  objected  to  on  account  of  the  want  of 
legal  qualifications,  the  party  excepting  to  them  should,  before  taking, 
testimony,  give  notice  to  his  adversary  of  the  particular  qualifications 
in  which  they  are  deficient;  a  general  averment  in  the  notice  that  the  votes 
are  illegal  is  not  sufficient ;  and  the  names  of  the  persons  excepted  to 
must  also  be  stated."  See,  also,  the  reasoning  of  the  committee  on  page 
2S5. 

The  same  principles  are  declared  in  the  case  of  Wright  vs.  Puller,. 
(Bartlett's  Con.  El.,  p.  152,)  and  in  the  case  of  White  vs.  Harris,  (Id.,  p. 
2.57.) 

lu  Kline  vs.  Verree,  (Bartlett's  Con.  El.,  p.  381,)  the  point  was  again  con- 
sidered, and  it  was  there  held  that  "where  the  contestant  failed  to 
specify  with  particularity  the  grounds  of  the  contest,  the  requirements 
of  the  statute  were  not  complied  with."  In  that  case  the  sitting  member 
took  exception  to  the  notice  of  the  contest  as  vague  and  insufficient,  and 
Mr.  Dawes,  then  and  now  chairman  of  the  Committee  of  Elections,  in 
his  very  able  report,  said : 

The  committee  were  compelled,  therefore,  to  pass  uijon  the  sufficiency  of  this  notice 
before  considering  the  merits  of  the  case.  They  heard  counsel  of  sitting  member  and 
contestant  upon  this  preliminary  question,  and  gave  to  its  consideration  much  time  and 
attention.    As  a  question  of  practice  it  is  of  importance. 

After  quoting  from  the  statute  of  1851,  Mr.  Dawes  proceeded: 

Did  his  notice  specify  particularly  the  grounds  of  this  contest  ?  It  is  proper  to  state 
that  the  contestant  waived  before  the  committee  all  grounds  of  contest  except  such  as 
may  be  found  in  the  last  clause  of  the  tenth  specification.  The  attention  of  tbe  House 
is,  therefore,  called  to  this  specification,  and  to  the  particularity  of  the  grounds  of  con- 
test which  that  clause  in  it  contains.     It  is  in  the  following  words : 

"  10.  The  examination  of  the  tally  papers  relating  to  said  congressional  election,  and 
deposited  in  the  oiHce  of  the  prothonotary  of  the  court  of  common  pleas,  and  deposited 
in  the  several  ballot-boxes  of  said  congressional  district,  together  loith  a  recount  of  all  the 
ballot-T)oxes  hi  said  district  at  said  election,  will  show  that  you  were  not  elected  and  that  I  was 
elected." 

Without  subjecting  this  specification  to  the  criticism  that  the  last  clause  is  insepara- 
bly connected  with  the  first,  so  that  the  whole  must  be  taken  together  and  constitxite 
but  oue  allegation,  quite  different  in  its  meaning  from  any  just  interpretation  of  the 
last  clause,  if  standing  alone,  suppose  it  were  a  simple  allegation,  standing  alone,  that 
"  a  recount  of  all  the  ballot-boxes  in  said  district  will  show  that  yon  were  not  elected 
and  that  I  was  elected,"  in  what  just  sense  could  it  be  said  that  such  an  allegation  is  a 
compliance  with  that  provision  of  law  which  requires  of  the  contestant  to  "  specify 
particularly  the  grounds  upon  which  he  relies  in  the  contest?"  What  is  it  more  or  less 
than  the  assertion,  "You  were  not  elected  and  I  was?"  or  "I  received  more  votes  than 
you."  The  common  law  pleading,  "  you  did  "and  ''I  didn't,"  would  have  every  element 
of  "  particularity  "  in  it  which  is  contained  in  such  a  specification.  The  only  precedent 
under  existing  laws  approaching  this  in  vagueness  and  generality  which  has  come 
under  the  notice  of  the  committee,  is  that  of  Vallandigham  vs.  Campbell,  in  the  thirty- 
fifth  Congress.  But  there  is  this  to  distinguish  that  case  from  the  present  one.  In 
that  case  the  sitting  member  took  no  exception  to  the  notice  of  contest  for  want  of 
particularity  when  served  upon  him,  or  in  his  reply  thereto,  or  during  the  taking  of 
testimony:  but,  on  the  other  hand,  filed  his  own  answer  in  the  same  general  terms, 
and  the  contest  proceeded  without  objection  on  either  side  till  the  hearing  before 
the  committee,  where  the  objection  was  first  raised,  when  it  was  too  late  for 
either  party  to  retrace  his  steps  or  correct  the  mistake.  Whatever  might  have  been 
the  opinion  of  that  Congress  as  to  the  sufficiency  of  those  specifications,  it  might  well 
have  been  held  in  that  case — indeed,  it  conld  not  well  have  been  held  otherwise — ^that 
any  such  defect  in  specification  or  answer  had  been  waived  by  the  parties.  But  in 
the  present  case  there  could  be  no  such  waiver.  The  exception  to  the  sufficiency  of  this 
motion  was  taken  at  the  earliest  practicable  moment,  and  in  time  for  the  service  of  a 
new  notice.    It  was  also  renewed  at  the  taking  of  the  testimony,  and  at  every  stage  of 

H.  Mis.  Doc,  152 12 
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the  hearing.  There  was  no  excuse  oftered  for  a  non-compliaBce  with  the  law  in  this 
particular,  anrl  the  committee  could  discover  none. 

The  question  was  thereupon  presented  to  the  committee,  shall  parties  contesting  seats 
in  the  Souse  of  Bepresentatives  he  held  to  conduct  that  contest  according  io  the  reqairenients  of 
the  statutes  of  the  United  States,  or  l)e  permitted,  loithout  excuse,  to  d(part  from  and  disregard 
the  plainest  p^'ovlsions  of  those  statutes  in  this  regard,  founded  in  the  plainest  principles  of  prac- 
tice  and  fair  dealing  f  Long  before  the  statute  was  enacted,  parties  to  contested  elec- 
.  tions,  both  in  England  and  this  country,  were  held  to  a  compliance  with  the  same  rule. 
Lieh's  case,  Clark  &  Hall,  165;  Luttrell  rs.  Hume,  4  Doug.  Elect.  Cases,  25;  Skerret's 
case,  2  Pars. ,  509 ;  Carpenter's  case,  2  Pars.,  537 ;  Kneass's  case,  2  Pars.,  553. )  Several  of 
the  cases  here  cited  are  from  the  State  of  Pennsylvania,  and,  so  far  as  the  local  law  of 
the  State  where  this  contest  has  arisen  forms  a  rule  for  the  guidance  of  the  parties,  are 
clear  and  decisive  against  the  sufficiency  of  this  notice  of  contest.  And  the  committee, 
after  a  careful  consideration  of  this  question,  have  come  unanimously  to  the  conclusion 
that  this  notice  is  in  no  just  sense  a  conformity  with  the  requirements  of  the  statute 
or  the  well-settled  rules  which  should  govern  in  all  contests  of  this  kind. 

The  committee  have  not  felt  at  liberty  to  pass  over  this  entire  disregard  of  well-set- 
tled rules  and  statute  enactments  without  notice,  lest  proceedings  like  these  should 
grow  into  precedents,  and  parties  to  contest  should  hereafter  meet  committees,  not  for 
the  purpose  of  trying  prepared  and  defined  issues,  but  for  the  purpose  of  making  vague 
and  uncertain  comphiints  and  indulging  in  endless  and  unsatisfactory  discussions. 

This  reasoning  seems  to  us  conclusive  and  unanswerable.  We  con- 
clude, therefore,  that  the  specifications  referred  to  are  too  vague  and 
uncertain  to  satisfy  the  imperative  requirements  of  the  law,  and  that 
they  did  by  reason  thereof  work  undue  prejudice  t6  the  sitting  member 
in  his  defense,  and  that  the  testimony  taken  under  them  ought  not  to 
be  considered  by  the  committee  or  House. 

But  the  majority  of  the  committee,  for  reasons  no  doubt  satisfactory 
to  themselves,  wholly  ignore  this  great  question,  and  proceed  at  once  in 
their  report  to  ccinsider  and  decide  the  case  upon  other  grounds.  It  be- 
comes our  duty,  therefore,  not  to  limit  our  inquiry  by  reason  of  the 
above  conclusion,  which,  in  our  judgment,  is  alone  fatal  to  the  claims  of 
the  contestant,  but  further  to  examine  the  case  upon  all  the  facts  and 
principles  of  law  involved  in  the  very  voluminous  record.  In  doing  this 
we  will  first  examine  the  allegations  and  proof  of  the  contestant. 

In  Ohio  the  legal  mode  of  voting  is  by  the  secret  ballot.  The  highest 
and  best  offtcial  evidence  of  the  number  of  votes,  and  for  whom  thej'^ 
were  cast,  is  the  returns  of  the  election  officers,  made  in  accordance  with 
the  law.  This  compliance  with  the  law  is  not  required  to  be  absolutely 
exact  and  technical;  but  the  statute  of  Ohio  (1  Swan  &  Critch,  539,  §  33) 
provides  "that  no  election  shall  be  set  aside  for  want  of  form  in  the  poll- 
books,  provided  they  contain  the  substance."  It  is  an  established  rule 
in  the  congressional  adjudication  of  election  cases  that  where  the  law  of 
the  State  under  which  an  election  was  held  has  received  judicial  con- 
struction in  the  courts  of  that  State,  that  construction  shall  be  accepted 
as  binding  upon  Congress.  In  the  case  of  The  State  of  Ohio,  (Sec,  vs.  Eitt, 
(American  Law  Eegister  for  December,  1867,  p.  88,)  Judge  Brinkerhoff, 
a  member  of  the  supreme  court  of  that  State,  in  rendering  the  decision 
of  the  district  court,  used  the  following  language:  "It  was  correctly 
stated  by  counsel,  as  a  universal  law  governing  all  elections,  that,  throw- 
ing aside  mere  forms,  the  only  question  is,  who  has  received  the  most 
legal  votes!  The  point  as  to  the  want  of  the  signatures  of  the  judges 
to  the  papers  touched  a  mere  matter  of  form.  The  object  was  only  to 
authenticate  the  paper,  and  it  was  competent  to  be  authenticated  by 
other  means  as  it  was  by  the  oath  of  the  recorder." 

With  some  diversity  in  the  rulings  of  the  courts  and  of  Congress  on 
the  subject,  the  better  opinion  seems  to  us  to  be,  that  the  highest  and 
best  evidence,  outside  the  record,  for  whom  any  elector  intended  to  vote, 
is  the  testimony  of  the  elector  himself;  but,  where  the  voting  is  by  the 
secret  ballot,  the  elector  cannot  be  required  to  testify  for  whom  he  voted ; 
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and  if  he  declines  so  to-  testify,  it  is  then  competent  to  show  by  other 
evidence  for  whom  he  voted.  But,  in  the  latter  case,  the  evidence  should 
be  in  character  of  the  highest  order  attainable  under  the  circumstances, 
and,  in  legal  effect,  so  clear  and  strong  as  to  i>reclude  any  reasonable 
doubt  as  to  the  fact. 

Keeping  in  view  these  rules  and  principles,  we  proceed,  first,  to  con- 
sider the  case  as  to 

LINTON  TOWNSHIP. 

It  is  claimed  by  the  contestant  that  the  entire  vote  in  this  township 
should  be  rejected,  because  the  poll-books  were  not  signed  by  the  officers 
of  the  election,  and  because  said  officers  were  guilty  of  fraud.  But  in 
his  notice  to  the  contestee  of  the  grounds  of  his  contest  he  does  not 
aver  that  the  poll-books  were  not  signed.  He  is,  therefore,  precluded 
by  his  own  neglect  from  taking  advantage  of  the  fact,  if  true.  But  is 
it  true?  The  law  of  Ohio  requires  that  the  names  of  the  voters  shall  be 
entered  upon  the  poll-books,  and  that  after  the  poll-books  are  closed  the 
poll-books  shall  be  signed  by  the  judges  and  attested  by  the  clerks, 
and  the  names  therein  contained  shall  be  counted  and  the  number  set 
down  at  the  foot  of  the  poU-book.  At  the  election  in  question  this  was 
done,  except  the  signing.  The  statute  further  requires  that  after  the 
examination  of  the  ballots  shall  be  completed,  the  number  of  votes  for 
each  person  shall  be  enumerated,  under  the  inspection  of  the  judges, 
and  be  set  down  opposite  to  their  names,  and  that  the  judges  of  the 
election  shall  certify  to  the  same,  which  certificate  shall  be  attested  by 
the  clerks, -tt^Z  of  which  ivas  done.  (1  Swan  &  Critch,  pp.  533,  534,  535. 
The  object  of  the  election  law  is  to  require  the  officers  to  certify  the 
result  of  the  election.  That  they  have  explicitly  done  in  this  case,  and 
we  submit  have  thus  substantially,  although  not  tecjinically,  complied 
with  the  law. 

The  final  certificate  shows  that  the  contestant  received  101  votes  an4 
the  contestee  200  votes;  but  the  poll-book  shows  there  were  only  300 
electors  recorded  as  voting.  This  discrepancy  may  be  the  result  of  a 
clerical  or  typographical  error,  and  is  deemed  too  immaterial  to  cause  a 
rejection  of  the  poll  or  to  demand  further  notice. 

Fraud  is  alleged  to  have  been  committed  by  the  election  officers.  In 
answer  to  this  charge  the  contestee  took  the  depositions  of  all  the 
officers  of  said  election,  all  of  whon  testify  that  the  election  was  fairly 
conducted  and  free  from  any  taint  of  fraud.  The  contestee  further 
obtained  the  depositions  of  T.  J.'  Piatt,  H.  W.  Duling,  Joseph  Love, 
Eichard  Fowler,  William  Love,  E.  L.  Duling,  W.  H.  Vickers,  Kichard 
Carroll,  James  McOlain  and  John  Y.  Heslip,  alleged  in  the  committee, 
and  not  deuied,  to  be  leading  and  prominent  citizens  and  republicans 
of  the  township,  Avho  voted  for  the  contestant,  all  of  whom  testified  in 
substance  that,  before  said  election,  the  character  of  the  election  officers 
for  integrity  and  veracity  was  above  reproach.  Major  Piatt  testified  as 
follows : 

Thomas  J.  Platt,  of  lawful  age,  being  first  duly  sworn,  deposes  and  says : 

Question.  Please  state  how  long  you  have  known  Zachariah  Baker,  S.  M.  Bassett, 
and  Abram  Graver,  judges,  and  Robert  Catherwood  and  Robert  Latham,  the  clerks  of 
the  October  election  for  State  and  county  officers  held  in  Linton  Township,  Coshocton 
County,  Ohio,  in  the  year  1866. — Answer.  Well,  sir,  I  have  known  them  ever  since  they 
have  been  in  this  township ;  as  near  as  I  can  come  at  it,  I  believe  I  have  known  them 
from  ten  to  twenty-seven  years.  , 

Q.  Please  state  what  is  their  general  reputation  in  the  community  in  which  they  live, 
as  men  of  integrity  and  veracity;  is  it  good  or  bad? 

(Objected  to.) 
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A.  Their  general  reputation  is  good. 

Q.  Please  state  to  what  political  party  you  belong,  and  for  whom  you  voted  for  mem- 
her  of  Congress  at  the  October  election,  1866. — A.  I  belong  to  what  is  known  as  the 
Union  party,  and  I  voted  for  Columbus  Delano. 

Q.  Please  state  how  long  you  served  in  the  Union  army  during  the  war  against  the 
rebellion,  and  what  rank  you  held. — A.  I  served  about  four  years  and  eight  months, 
first  as  a  private,  non-commissioned  officer,  second  and  first  lieutenancy,  captain  and 
major. 

Q.  Please  state  whether  you  have  been  informed  of  the  object  for  which  you  had 
been  subpceuaed  until  called  to  the  stand  as  a  witness. — A.  My  father  told  me  I  was 
subpcenaed. 

Cross-examined : 

Q.  Assuming  it  as  proved  that  more  than  120  ballots  for  Columbus  Delano  as  con- 
gressman were  delivered  to  this  board  to  be  deposited  in  the  ballot-box ;  that  the  bal- 
lot-box remained  all  the  time  under  the  personal  care  and  inspection  of  this  board; 
and  that  when  the  ballots  were  counted  out  there  were  only  one  hundred  for  said 
Delano,  Avhat  have  you  then  to  say  as  to  the  integrity  of  this  board? — A.  I,  sir,  enter- 
tain the  opinion  that  they  were  honest  and  did  their  duty  as  officers  of  that  board. 

Q.  Upon  the  assumptions  contained  in  the  preceding  question,  how  is  it  possible  for 
them  or  all  of  them  to  be  honest  ? 

(Question  objected  to  as  argumentative.) 

A.  .Well,  sir,  I  am  of  the  belief,  knowing  these  men  ever  since  my  childhood,  or  a 
portion  of  them,  that  they  have  been  considered  honest  men  all  this  time;  still,  I 
cannot  believe  that  there  has  been  any  fraud  in  this  election  on  their  part  done 
willfully. 

Q.  You  do  not  answer  my  question.  It  may  be  very  hard  for  you.  to  believe  that 
these  men  have  acted  corruptly;  but  notwithstanding  such  may  be  the  case,  I  ask  you 
how  you  can  explain  the  facts  stated  in  the  question  in  any  manner  consistent  with  the 
honesty  and  integrity  of  the  board,  or  a  portion  of  them? 

(Objected  to  as  speculative  arid  argumentative.) 

A.  It  is  not  hard  for  me  to  believe  it  from  the  fact  that  I  have  before  stated  that  I 
have  known  them  ever  since  my  childhood,  or  a  portion  of  them,  and  to  the  best  of  my 
knowledge  they  have  always  passed  as  honest,  upright  men  since  I  have  known  them. 
I  hiive  a  better  opinion  of  them  than  to  think  they  would  stoop  so  low  as  to  commit 
an  error  of  this  kind  willfully. 

Q.  You  still  don't  Tinswer  my  question.  How  can  it  be  possible  for  them,  or  all  of 
tliem,  to  be  honest  if  the  facts  are  as  stated  in  my  former  question?  That  is  what  I 
want  you  to  answer. 

(Objected  to  as  specuLative  and  argumentative.) 

Q.  You  have  hesitated  qiiite  a  considerable  time ;  please  answer  the  question. — A. 
Well,  I  believe,  then,  such  a  thing  might  be  or  could  be  a  mistake  in  tallying,  and 
still  I  must  believe,  and  do  believe  firmly,  that  so  far  as  they  were  concerned  at  the 
ballot-box  on  the  day  of  said  election,  they  did  their  duty  as  officers. 

Q.  I  still  think  you  have  not  answered  my  question ;  but  as  yon  have  suggested  that 
there  might  be  a  mistake  in  tallying,  would  it  not  be  very  easy  to  correct  such  a  mis- 
take by  examining  the  ballots  themselves,  which  the  law  requires  shall  be  preserved? — 
A.  Certainly;  a  mistake  of  that  kind  could  be  corrected. 
Ee-examiued: 

Q.  When  it  is  considered  that  all  of  the  officers  of  that  election  have  testified  that  it 
was  conducted  with  fairness  and  honesty,  and  when  it  is  further  considered  that  shortly 
after  the  election  a  paper  was  carried  roimd  to  obtain  the  signatiires  of  persons  who 
claimed  to  have  voted  (and  many  of  whom  did  vote)  for  Mr.  Delano,  is  there  not  as 
much  reason  to  believe  that  some  of  the  signers  of  that  paper,  not  wishing  to  confront 
their  own  signatures,  have  testified  falsely,  as  that  the  officers  of  the  election  have 
done  so;  that  is,  is  it  not  as  reasonable  to  suppose  that  certain  voters  have  testified 
falsely  as  that  the  officers  of  the  election  have  done  so  ? 

(Objected  to.) 

A.  It  is. 

Re-cross-examined : 
Q.  Did  you  sign  such  a  paper? — A.  I  did,  sir. 

Q.  Do  yon  think  that  the  fact  of  your  having  signed  such  a  paper  had  any  tendency 
to  lead  you  to  swear  falsely  with  reference  to  your  vote? — A.  No,  sir. 

Q.  Do  yon  think  it  would  have  any  snch  tendency  with  the  other  persons  who,  like 
you,  had  signed  it? — A.  Well,  I  think  it  would  with  some  men. 
•  T.  J.  PLATT. 

It  is  deemed  unnecessary  to  incorporate  more  of  the  testimony  ou  this- 
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point ;  but  it  may  all  be  f6und  in  H.  Mis.  Doc.  No.  38,  part  2,  pp.  472, 
et  seq. 

It  is  further  alleged  by  the  contestant,  not  in  his  notice,  but  in  his 
brief,  and  attempted  to  be  proved,  that  said  officers  violated  the  law  of 
Ohio  by  excluding  from  the  election  room  his  friends ;  but  the  evidence 
wholly  fails  to  sustain  the  allegation.  The  great  preponderance  of  the 
testimony  establishes  the  fact  that  all  who  desired  to  enter  the  room 
were  permitted  to  do  so,  but  that  two  persons,  Thomas  P.  Smith,  and 
John  S.  Williams,  the  first  a  republican  and  the  last  a  democrat,  were 
excluded  from  the  room  in  consequence  of  their  noisy  and  disorderly 
conduct.  We  refer  to  H.  Mis.  Doc.  No.  38,  part  2,  pp.'  463,  et  seq.  We 
are,  therefore,  fully  satisfied  that  these  officers  did,  in  every  respect,  in 
good  faith  and  impartially,  discharge  their  duties  in  the  conduct  of  that 
election,  and  that  to  reject  the  poll  of  this  township  on  any  allegation  of 
fraud  against  them  would  do  great  violence  to  the  law  applicable  to  the 
case  and  to  the  clear  preponderance  of  the  evidence. 

The  parties  to  this  contest  took  the  testimony  of  all  the  electors  who 
voted  at  that  election  in  Linton  Township  and  were  in  the  township 
when  the  depositions  were  taken,  and  also  examined  witnesses  to  show 
the  political  relations  of  electors  then  absent  from  the  township,  whose 
depositions  cpuld  not  be  obtained.  The  weight  of  all  this  testimony, 
giving  to  it  the  most  liberal  construction  in  favor  of  the  contestant, 
shows  that  123  electors  intended  to  vote  for  him,  and  that  177  voted  for 
the  contestee.  It  is  impossible  from  the  evidence  satisfactorily  to 
explain  the  discrepancy  between  this  testimony  and  the  official  returns. 
One  hundred  and  eight  persons  testified  they  had  voted  for  the  contest- 
ant. The  weight  of  evidence,  construed  as  above  mentioned,  shows  that 
sixteen  other  electors  were  republicans.  After  an  examination  of  the 
whole  testimony  in  detail,  we  can  only  attribute  its  singular  character 
to  the  infinitely  diversified  and  the  unknown  influelices,  motives,  con- 
siderations, and  circumstances  that  controlled  the  respective  witnesses, 
and  the  imperfections,  mistakes,  and  blunders  which  so  often  characterize 
the  conduct  of  electors.  Such  modes  of  attacking  official  returns  of 
elections  have  always  been- subjected  to  more  or  less  criticism,  and  in 
the  case  of  Van  Eensselaer  vs.  Van  Allen,  1  Con.  Elec.  Gas.,  p.  76,  the 
committee  very  justly  and  forcibly  remark  that: 

The  petition  stated  that  numbers  of  persons  had  sworn  that  they  had  voted  for  the 
petitioner,  whose  votes,  by  the  returns,  had  not  been  counted.  On  this  it  was  observed 
that  the  committee  did  not  consider  this  allegation  of  a  nature  proper  to  engage  their 
attention.  It  was  presumed  that  the  House  of  Eepresentatives  would  never  institute 
an  inquiry  into  such  a  species  of  evidence.  It  was  extremely  difficult  for  a  man  to 
swear  that  he  had  positively  voted  by  ballot  for  a  particular  candidate,  since  it  is  well 
known  that  persons  had,  on  such  occasions,  frequently  put  in  a  ballot  for  the  person  he 
had  not  intended  to  vote  for.  In  the  hurry  and  confusion  which  often  take  place  the 
ballots  get  shifted,  and  one  is  put  in  instead  of  another. 

In  this  case,  for  example,  it  appears  in  evidence  that  Ephraim  Dally, 
intending  to  vote  for  Mr.  Delano  in  Hillier  Township,  voted  a  tax 
receipt;  that  Thomas D.  Coe  voted  for  Mr.  Morgan  in^Milford Township, 
when  he  intended  to  vote  for  Mr.  Delano ;  that  Anthouj'  P.  Burkej^, 
intending  to  vote  for  Mr.  Morgan,  is  not  certain  whether  he  voted  for  Mr. 
Delano  or  Mr.  Morgan ;  and  that  William  H.  Foot,  in  Berlin  Township, 
intending  to  vote  for  Mr.  Delano,  is  uncertain  whether  he  voted  for  the 
one  or  the  other. 

^^"e  are  therefore  unable  to  conclude  that  any  rule  of  law,  or  any  pre- 
cedent or  justice  to  the  parties  to  this  case,  demands  the  rejection  of 
this  poll.  The  result  has  not  been  shown  to  be  "  so  tainted  with  fraujj 
that  the  truth  cannot  be  deduced  therefrom."    The  very  contrary  is  th^ 
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case.  The  proof  sbows  that  123,  as  above  stated,  were  intended  to  be 
cast  for  the  contestant,  and  the  residue  of  the  poll,  177,  for  the  contestee, 
and  the  precedents  both  in  Congress  and  in  the  civil  courts  require 
that  the  electors  should  be  couuted  for  the  respective  candidates  accord- 
ingly. There  is  no  evidence  of  fraud  upon  the  part  of  the  ofiicers  of  the 
election. 

MONROE   TOWNSHIP. 

The  official  returns  of  this  township  gave  the  contestee  97  votes,  and 
the  contestant  64  votes.  The  respective  parties  examined  as  witnesses 
every  elector  in  this  township  and  proved  for  whom  he  voted  for  mem- 
ber of  Congress,  except  certain  persons,  numbering  17,  who  were  either 
dead  or  absent,  and  as  to  them  the  parties  admitted  that  8  voted  for  the 
contestee  and  9  voted  for  the  contestant,  giving,  in  all,  74  votes  to  the 
contestant  and  87  to  the  contestee.  In  other  words,  by  the  testimony 
taken  and  the  admissions  of  the  jjarties  the  vote  is  corrected  and  ren- 
dered certain  beyond  a  doubt.  (H.  Mis.  Doc.  No.  38,  part  i,  p.  447,  and 
H.  Mis.  Doc.  ]Sro.  38,  part  3,  p.  507.)  -If,  therefore,  there  was  any  fraud 
practiced  or  attempted  at  this  poll,  it  has  deprived  neither  party  of 
votes  to  which  he  was  entitled.  The  result  has  not  been  shown  to  be 
"  so  tainted  with  fraud  that  the  truth  cannot  be  deduced  therefrom.'^ 
The  certificate  may  well  be  rejected,  for  it  is  onJj  prima  facie  evidence 
of  what  it  contains,  and  is  not  absolute^  obligatory  upon  the  House. 
This  is  fully  authorized  by  the  case  of  Chrisman  vs.  Anderson,  in  1860, 
(Bartlett's  Contested  Election  Cases,)  page  328,  in  which  the  House  held 
that  "  it  is  the  duty  of  the  House  in  contested  cases  to  go  behind  all 
certificates  for  the  purpose  of  correcting  mistakes  brought  to  its  notice." 
But  the  contestant  alleges  fraud  in  the  ofiicers  of  this  election.  The 
ofiicers,  of  whom  two  were  republicans  and  three  were  democrats,  were 
all  examined,  and  all  testified  that  there  was  no  fraud  committed  by 
them  or  with  their  knowledge.  There  was  other  testimony  tending  to 
excite  suspicion  as  to  the  conduct  of  one  of  the  ofiicers,  but  it  is,  in  our 
judgment,  entirely  insufficient  to  justify  the  rejection  of  the  vote  of  the 
township,  as  established  by  the  evidence  and  the  admissions  of  the  par- 
ties. It  is  impossible  for  us  to  perceive  on  what  ground  of  law,  or  politi- 
cal or  moral  ethics,  votes  should  be  refused  to  any  candidate  for  whom, 
by  legal  evidence,  they  are  shown  to  have  been  cast.  To  reject  such 
votes  upon  legal  technicalities  violates  every  precedent  in  Congress, 
and  makes  Congress  assume  the  odious  responsibility  of  electing  members 
of  Congress.  We  therefore  find  the  contestant  entitled  to  74  votes  and 
the  contestee  to  87  votes. 

JEFFEESON    TOWNSHIP. 

In  this  township  there  is  no  evidence  in  detail  of  the  persons  for  whom 
eacb  elector  voted.'  The  official  return  im-povts  prima  facie  verity,  and 
the  burden  of  proof  to  destroy  this  legal  presumjition  is  upon  the  con- 
testant. He  alleges  fraxid  in  the  conduct  of  the  election  by  one  of  the 
ofiicers.  He  takes  the  testimony  of  AVm.  P.  Wheeler  to  prove  that  96 
electors  voted  for  him.  But  Wheeler  only  states,  in  reference  to  the 
vote  of  the  township : 

I  know  that  it  bas  been  canvassed.  I  am  not  snre  my  count  is  right.  It  foots  up  96 
votes  with  me  this  morning. 

•  This  is  the  substance  of  Mr.  Wheeler's  testimony,  and  it  is  too  frivo- 
lous for  comment,  and  does  not  attain  the  dignity  of  hearsay  testimony. 
He  gives  the  names  of  ninety-six  electors,  but  there  is  no  evidence  that 
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any  one  of  them  even  declared  that  he  voted  for  the  contestant.  Francis 
Walker  is  sworn  to  prove  that  Henry  Metham,  one  of  the  judges, 
changed  three  republican  for  democratic  tickets.  He  states  that  he  was 
in  the  room  during  the  counting,  sitting  eight  or  ten  feet  from  the  ballot- 
box,  and  that  the  room  was  lighted  by  two  lamps ;  but  the  testimony  of 
Lyman,  and  of  all  the  election  officers  except  one,  who  was  dead,  shows 
that  there  were  four  lamps ;  he  further  states  that  he  was  able  to  recog- 
nize the  republican  tickets  referred  to  because  they  had  the  American 
eagle  at  their  head,  and  the  democratic  tickets  because  they  had  a  shield 
or  coat  of  arms  at  their  head ;  but  T.  W.  Collier,  editor  of  the  Age,  the 
organ  of  the  republican  party  in  Coshocton  County,  says  that  a  large 
portion  of  the  republican  tickets  had  no  engraving  or  device  at  their 
head,  and  those  which  had  any  such  engraving  or  device  had  a  flag. 
The  election  of&cers  (except  one  who  was  dead)  all  testify  that  there  was 
no  fraud  at  this  election  of  the  kind  alleged,  or  of  any  other  kind,  and 
their  general  reputation  for  integrity  and  veracity  is  sustained  by  the 
testimony  of  three  leading  republicans  of  the  township,  and  is  unim- 
peached  by  the  contestant.  Walker  is  contradicted  in  every  material 
statement  made  by  him  by  the  testimony  of  several  witnesses,  and  the 
e\idence  on  every  material  point  not  only  fails  to  sustain  him  but  over- 
whelmingly contradicts  him. 

In  1865,  at  the  gubernatorial  election  in  this  township,  the  contestee, 
then  a  candidate  for  governor,  received  122  votes,  while  his  opponent 
only  received  79,  making  Morgan's  majority  43.  In  1866  the  oificial 
return  shows  Morgan  received  for  Congress  only  119  votes  and  the  con- 
testant received  93,  reducing  Morgan's  majority  to  26.  (H.  Mis.  Doc. 
38,  part  1,  p.  361,  et  seq.,  and  H.  Mis.  Doc.  38,  part  2,  pp.  300,  378.) 

In  view  of  the  foregoing  considerations  and  of  all  the  evidence  in 
reference  to  this  townshiji,  we  feel  compelled  to  find  that  the  poll  in  this 
township  is  entirely  free  from  fraud  or  unfairness  of  any  kind  that  could 
do  prejudice  to  either  party. 

PIKE   TOWNSHIP,  KNOX   COUNTY. 

In  this  township  it  is  alleged  by  the  contestam;  that  Salathiel  Parrish, 
one  of  the  judges,  "was  a  deserter  from  the  draft  of  1864,  and  therefore 
incompetent,  from  disability  as  a  citizen  and  elector,  to  act  in  that 
capacity.  We  consider  the  alleged  ground  of  incompetency  utterly 
untenable  and  unsound.  But  we  will  not  take  time  in  this  connection 
to  discuss  it.  We  observe,  first,  then,  that  no  such  ground  is  specified 
in  the  contestant's  notice,  and  it  is,  therefore,  waived  and  not  available 
now.  Nor  is  it  proved  in  this  case  that  Salathiel  Parrish,  the  alleged 
deserter,  and  Salathiel  Parrish,  the  election  officer,  are  the  same  person. 
But  it  is  proved  by  the  testimony  .of  David  Porch,  (H.  Mis.  Doc.  38,  part 
2,  pp.  276,  et  seq.,)  that  Salathiel  Parrish,  who  was  the  election  officer, 
had  furnished,  according  to  law,  a  substitute,  and  was  released  from  the 
draft  in  1864.  The  case  of  Howard  vs.  Cooper  (Con.  El.,  vol.  2,  p.  282) 
has  therefore  no  application  here.  In  that  case  but  two  persons  pre- 
tended to  act  as  judges.  There  was,  therefore,  no  compliance  with  the 
law ;  but  in  the  case  under  consideration  there  was  an  actual  compliance 
with  the  law,  and  even  if  Parrish  were  incompetent  for  the  reasons 
alleged,  yet,  no  fraud  being  alleged  or  proved,  he  was  a  judge  de  facto, 
and  the  election  was  clearly  valid.  (Milliken  vs.  Puller,  Bartlett's  Con. 
El.  Case,  p.  176 ;  Ohio,  &c.,  vs.  Ritt,  Am.  Law  Reg.  for  Dec,  1867,  p.  9(4; 
Barrett  vs.  Reed,  2  Ohio,  410 ;  Johnson  vs.  Stedman,  3  Ohio,  96 ;  Elden 
vs.  Sexton,  5  Ohio,  216.) 
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The  laws  of  Ohio  (S.  and  C,  sec.  20,  p.  533)  provide  that  if  either  of 
the  judges  of  the  election  should  be  a  candidate  for  a  State  or  county 
office,  it  shall  be  the  duty  of  the  electors  present  to  elect  a  suitable  per- 
son to  act  as  judge  in  the  place  of  said  candidate. 

In  the  contested  election  case  of  Grosvenor,  republican,  vs.  Golden, 
democrat,  before  the  senate  of  Ohio  in  1865-'66,  one  of  the  grounds  of  con- 
test was  that  Erwin  Moore,  one  of  the  judges  of  election,  was  a  candi- 
date for  county  commissioner,  and  was  thereby  precluded  by  the  express 
terms  of  the  statute  from  acting  as  judge  of  the  election.  The  senate 
which  tried  and  decided  this  contest  was  three-fifths  republican.  In 
speaking  of  a  judge  of  the  election  being  a  candidate,  the  majority  of  the 
committee,  in  their  report,  say  : 

The  committee  find  this  contrary  to  a  provision  of  the  statute.  But  they  further 
find  that  he  (Moore)  did  not  act  corruptly,  but  in  ignoranee  of  the  law.  The  committee 
regard  said  action  as  irregular,  yet  they  are  of  opinion,  and  so  find,  that  all  the  really 
essential  requisites  to  constitute  a  valid  election  were  observed  in  this  case.  The  elec- 
tion was  held  at  the  proper  time  and  place  and  hy  competent  authority,  (to  wit,  the 
township  trustees.)  That  there  was  no  evidence  of  fraud  in  conducting  the  same, 
and  no  doubt  about  the  result.  In  view  of  these  facts,  we  are  unable  to  assign  any 
satisfactory  reason  for  rejecting  this  return.  *  *  *  The  evidence  is  clear  that  the 
election  was  conducted  with  entire  fairness.  We  are  therefore  of  oijinion  that  we  can 
neither  allege  want  of  authoritj'  in  the  election  lioard,  fraud  in  conducting  the  election, 
nor  any  uncertainty  about  the  result.  The  supreme  court  of  this  State  have  decided 
in  the  cases  of  Ohio  rs.  Choate,  11  0.  E.,  p.  511 ;  Ohio  vs.  Alby,  12  O.  E.,  p.  16 ;  Ohio 
■!•».  Jacobs,  17  O.  E.,  pj).  151,  152,  that  where  an  officer  acts  under  the  oolor  of  authority, 
his  acts  will  be  binding,  although  in  point  of  law  and  right  he  was  no  such  officer. 
And  if  the  acts  of  a  person  who  acts  hy  color  of  authority  alone  will  be  sustained, 
there  is  certainly  much  greater  reason  for  sustaining  the  acts  of  a  real  officer,  although 
the  mode  of  his  action  has  been  irregular. 

And  the  majority  of  the  committee  reported  the  following  resolution : 

Besolrerl,  That  W.  Reed  Golden  is  entitled  to  a  seat  in  this  house  as  a  senator  from 
the  ninth  senatorial  district  of  Ohio. 

And  the  resolution  was  adopted  by  the  senate  by  a  vote  of  23  against 
11.     (Senate  Journal,  1866,  pp.  182, 183.) 

HARBISON  TOWNSHIP. 

The  claim  of  the  contestant  for  the  rejection  of  the  poll  in  this  town- 
ship, being  based  upon  no  allegation  or  proof  of  actual  fraud,  and  hav- 
ing been  abandoned  before  the  committee,  will  not  be  further  considered 
by  us. 

COUNTING  BEFORE   SIX  P.   M. 

The  contestant  claims  that  ceitaiu  polls  should  be  rejected  because 
the  officers  commenced  counting  out  before  6  o'clock  p.  m.  on  the  day  of 
election,  contrary  to  law.  We  do  not  think  this  objection  sufficient  to 
reject  the  poll.  It  is  mainly  technical.  It  does  not  appear  that  any 
substantial  prejudice  was  done  to  any  one  by  the  premature  counting. 
And,  on  this  point,  we  are  content  to  follow  the  rule  established  by  the 
senate  of  Ohio,  in  February,  1866,  in  the  case  of  Grosvenor  vs.  Golden, 
reported  in  Ohio  Senate  Journal,  for  1866,  pp.  181  et  seq.  We  cite  the 
following  paragraphs  from  the  report  of  the  committee  in  that  case,  which 
was  adopted  by  the  senate  by  a  vote  of  23  to  11,  the  senate  being  repub- 
lican by  a  large  majority,  and  the  i-ejected  claimant  for  the  seat  being 
himself  a  republican : 

3.  That  the  judges  in  Good  Hope  Township,  Hocking  County,  opened  the  ballot-box 
and  commenced  counting  out  the  votes  before  the  election  was  closed. 

4.  That  the  judges  in  Washington  To^^'nship,  in  said  county,  only  read  the  heads  of 
the  mma-citclted  tickets.  The  committee  find  that  both  these  charges  are  true  in  point 
of  fact;  and  -wk  find  that  in  both  cases  the  mode  of  counting  out  tlie  votes  was  irreo'u- 
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lar  and  improper ;  but  we  are  of  opinion  that  it  was  only  a  mistake  on  the  part  of  the 
trustees  as  to  the  mode  of  performing  their  office  ;  that  they  did  perform  all  the  acts 
which,  were  really  essential  to  ascertain  the  verdict  of  the  electors,  and  to  preserve  the 
evidence  of  that  fact.  They  received  the  ballots,  placed  them  in  the  box,  kept  a  list 
of  the  voters,  strung  and  preserved  the  tickets.  They  made  a  mistake  in  the  time  and 
manner  of  counting,  but  this  did  not  impair  the  certainty  of  the  evidence  on  the  main 
point,  and  the  committee  regard  it  as  their  duty  to  correct  all  mistakes  made  in  count- 
ing the  votes,  whether  the  mistake  related  to  the  manner  or  result ;  the  evidence  show- 
ing no  fraud  iu  either  of  these  elections,  but  the  proof  being  that  the  tickets  in  the 
ballot-boxes  are  the  same  put  in  by  the  electors  whose  names  are  on  the  poll-books,  and 
that  the  tickets  are  unchanged.  The  committee  are  of  opinion  that  they  could  not  be 
justified  in  setting  aside  the  vote  of  a  towifship  simply  because  an  election  board, 
through  ignorance  or  otherwise,  mistook,  in  an  unessential  particular,  the  correct  mode 
of  performing  their  oliflce,  provided  the  same  was  done  iu  such  a  manner  as  to  afford 
satisfactory  evidence  of  the  true  result  of  the  voting,  which  we  find  was  the  case  in 
these  two  townships. 

ALIENS. 

Michael  Scully  is  alleged  to  have  been  an  unnaturalized  foreigner. 
The  proof  shows,  however,  that  he  had  become  a  resident  and  made  his 
declaration  of  intention  to  become  a  citizen  of  the  United  States  on  Sep- 
tember 5, 1855,  at  Albion,  Xew  York,  (H.  Mis.  Doc.  38,  part  2,  p.  220,)  and 
made  his  final  declaration  and  was  naturalized  on  September  29,  1866, 
at  Newark,  Ohio,  and  was  a  citizen  of  Ohio,  (H.  Mis.  Doc.  38,  part  1, 
pp.  551,  81,  et  seq.)  There  is  other  testimony  in  reference  to  this  voter 
which  shows  conduct  on  the  part  of  other  persons  of  a  questionable 
character,  but  it  does  not  disprove  or  materially  affect  the  facts  above 
stated.  John  Dermody  is  also  alleged  to  have  been  an  illegal  voter. 
The  proof  shows  that  he  came  to  the  United  States  in  June,  1863,  and 
entered  the  military  service  thereof  in  May,  1864,  and  was  honorably 
discharged  over  three  months  thereafter,  iu  September,  1864,  at  the 
expiration  of  his  term  of  service,  (H.  Mis.  Doc.  38,  part  2,  p.  233,)  and 
was  therefore  entitled  to  naturalization  under  the  law  of  Congress  of 
July  17,  1862,  (2  Brightley"s  Digest,  p.  5,)  without  any  previous  decla- 
ration of  intention,  and  without  the  i^revious  residence  of  live  years, 
and  was  in  fact  naturalized  before  the  election  at  which  he  voted.  But 
his  naturalization  was  not  obtained  on  the  ground  of  his  military  service. 
Does  this  fact  vitiate  his  naturalization  ?  We  think,  upon  well-estab- 
lished rules  of  law,  that  such  an  act,  if  legal  and  proper  upon  any  grounds 
at  the  time  it  is  done,  is  not  affected  or  invalidated  by  the  fact  that  at 
the  time  it  was  done  an  untrue  or  insuf&cient  ground  was  assigned 
before  the  court.  We  therefore  hold  that  both  these  men  were  legal 
voters,  and  should  be  counted  for  the  contestee.  We  further  observe 
as  conclusive  against  their  rejection,  that  they  resided  and  voted  in 
Mount  Vernon,  and  in  the  contestant's  notice  to  the  contestee  there  is 
no  allegation  that  any  illegal  votes  were  cast  in  Mount  Yernon,  which 
is  divided  into  wards  that  constitute  separate  election  i)recincts  under 
the  law  of  Ohio. 

REBEL   SdLDIEES. 

It  is  alleged  that  Thomas  Thatcher,  Frank  Towell,  William  Springle, 
Thomas  Darr,  David  Kendall,  James  Goodin,  Gilmore  Kendall,  George 
W.  Stitely,  and  John  Maddox,  voted  for  the  contestee,  and  had  been 
in  the  military  service  of  the  Confederate  States  in  the  late  rebellion, 
and  were  therefore  illegal  voters,  and  should  be  rejected.  We  observe, 
iirst,  that  the  testimony  entirely  fails  to  establish  that  James  Goodin, 
William  Springle,  or  Thomas  Darr  were  in  that  service  at  all.  The 
testimony  shows  that  the  others  were  iu  that  service,  but  were  citizens 
of  Ohio.    No  law  of  Ohio,  or  constitutional  provision,  or  act  of  Congress, 
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disfranchises  or  attempts  to  disfranchise  such  citizens  in  Ohio.  We 
hold,  therefore,  that  they  were  legal  electors,  and  cannot  be  rejected  by 
Congress  in  this  case.  The  State  of  Ohio  alone  has  the  right  and 
power  to  regulate  the  suffrage  of  her  citizens. 

MINOES. 

The  contestant  avers  that  George  B.  Lewis,  George  W.  Wheeler, 
John  Bucksbarger,  J.  Willis  Cljapman,  James  K.  T.  Redman,  John 
Kelso,  Peter  Gibbeaut,  jr.,  Eufus  H.  Lane,  and  Eichard  Cody,  were 
minors  and  illegal  A'oters  under  the  laws  of  Ohio,  and  voted  for  the  con- 
testee.  The  father  of  George  B.  Lewis  testifies  that  his  son  was  of  age 
when  he  voted.  (H.  Mis.  Doc.  38,  part  1,  pp.  93-95.)  The  son  himself 
testifies  in  like  manner.  No  other  proof  overcomes  this  testimony. 
The  father  of  Eichard  Cody,  witness  for  contestant,  swears  his  son  did 
not  vote  at  all,  but  remained  at  home  all  that  day.  The  proof  shows 
that  George  W.  Wheeler  and  John  Bucksbarger  resided  and  voted  in 
their  respective  wards  in  the  city  of  Newark,  and  that  John  Kelso  and 
Eufus  H.  Lane  resided  and  voted  in  their  respective  wards  in  the  city  of 
Zanesville,  and  there  is  no  allegation  in  contestant's  notice  of  the  grounds 
of  contest  that  any  illegal  votes  were  cast  in  said  wards.  We  hold  the 
proof  thereof,  inadmissible,  and  that  the  objection  to  these  voters  is 
waived  by  the  contestant.  We  find  that  the  votes  of  Chapman,  Eedman, 
and  Gibbeaut  were  illegal  by  reason  of  minority,  and  reject  them  from 
the  contestee's  count. 

LEGAL  VOTES  REJECTED  FOR  CONTESTANT. 

The  contestant  claims  that  Thomas  Boyle,  Pleasant  Township,  Knox 
County,  W.  P.  Herrick,  Clinton  Township,  Knox  County,  John  Brown, 
Liberty  Township,  Knox  County,  Willjam  H.  Foote,  Berlin  Township, 
Knox  County,  B.  P.  Spencer,  Bowling  Green  Township,  Licking  County, 
William  P.  Hay,  Coshocton  Township,  Coshocton  County,  Tobias  Kep- 
ner,  Coshocton  Township,  Coshocton  County,  Isaac  Hook,  Bethlehem 
Township,  Coshocton  County,  Lewis  Quigly,  fourth  ward,  Zanesville, 
Elza  A.  Dye,  Meigs  Township,  Muskingum  County,  were  legal  electors 
in  their  respective  precincts,  and  desired  to  vote  for  him,  but  were  ille- 
gally refused.  We  find  from  the  evidence  that  the  votes  of  John  Brown, 
William  H.  Poote,  B.  P.  Spencer,  Isaac  Hook,  and  Elza  A.  Dye  were 
legal  and  ought  to  have  been  received  for  the  contestant.  The  proof 
shows  that  Thomas  Boyle,  in  August,  1860,  determined  to  remove  to 
and  become  a  citizen  of  Iowa,  and  sent  some  of  his  stock  there  by  his 
son  at  that  time,  and  on  October  2,  1866,  he  had  a  public  sale  of  his 
property,  and  on  the  day  following  his  wife  started  for  his  new  home  by 
railroad,  and  he  started  two  horses  and  a  buggy  westward  the  same 
day.  The  election  was  on  October  9, 1866,  and  on  the  16th  of  that  month 
he  left  for  Iowa.  (H.  Mis.  Doc.  38,  part  2,  pp.  272,  273,  and  part  1,  p. 
46.)  The  proof  shows  that  W.  P.  Herrick  left  Ohio  and  moved  to  Illi- 
nois in  September,  1865,  with  the  intention  to  purchase  land  and  culti- 
vate some  fruit,  and  to  remain  there  an  indefinite  length  of  time,  and 
while  there  he  kept  house,  but  returned  to  Ohio  August  1,  1866^  and 
attempted  to  vote  for  the  contestant,  and  his  vote  was  refused  by  an 
exclusively  republican  election  board.  The  proof  shows  that  William 
P.  Hay  moved  from  Ohio  to  Pennsylvania  in  November,  1865,  "for  the 
purpose  of  engaging  in  business  as  a  commercial  broker,"  and  that  "  the 
time  was  indefinite"  during  which  he  intended  to  remain  there,  and 
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that  he  did  engage  in  business  there,  but  returned  in  September,  1866, 
to  Ohio  and  offered  to  vote  for  the  contestant.  The  testimony  shows 
that  Tobias  Kepner  was  a  citizen  of  Ohio  in  1865,  and  then  removed  to 
Iowa  to  engage  in  business  with  the  intention  to  remain  an  indefinite 
period  of  time,  and  took  his  family  with  him,  and  did  engage  in  business 
there,  but  returned  in  the  summer  or  fall  of  1866  to  Ohio  and  attempted 
to  vote,  but  it  is  not  clear  for  whom  hie  desired  to  vote.  His  vote  was 
rejected.  (H.  Mis.  Doc.  38,  part  2,  pp.  361-364,  and  part  1,  pp.  334-340.) 
The  testimony  shows  that  Lewis  Quigley  was  a  citizen  of  Ohio  in  1865 
and  then  removed  with  his  family  to  the  West,  in  his  own  language, 
with  the  intention  "in  case  I  could  do  better  there  than  here  to  remain, 
if  not  to  return,"  and  that  he  did  settle  in  Illinois  and  remained  there 
three  months,  and  then  returned  to  Ohio  and  offered  to  vote  for  the  con- 
testant in  the  city  of  ZanesAdlle,  and  was  refused.  There  is  no  allega- 
tion in  contestant's  notice  to  coutestee  that  any  legal  votes  were  rejected 
for  him  in  that  city,  and  objection  to  the  exclusion  of  Quigley's  vote  is 
therefore  waived. 

The  statute  of  Ohio  provides  that  "if  a  person  remove  to  another 
State,  with  an  intention  of  remaining  therefor  an  indefinite  time,  and  as  a 
place  of  present  residence,  he  shall  be  considered  and  held  to  have  lost 
his  residence  in  this  State,  notwithstanding  he  may  entertain  an  inten- 
tion to  return  at  some  future  period."     (1  Swan  &  Critch.,  p.  543,  544.) 

We  hold,  therefore,  in  view  of  all  the  testimony,  the  law  of  Ohio,  and 
the  general  principles  of  law  applicable  to  the  case,  that  it  is  entirely 
clear  that  Thomas  Boyle,  W.  F.  Herrick,  William  P.  Hay,  Tobias  Kep- 
ner, and  Louis  Quigley  had  severally  lost  their  residence  and  right  to 
vote  in  Ohio,  and  had  not  regained  it  before  the  election,  and  were  -not 
legal  electors  at  that  time,  and  were  properly  rejected. 

Non-residents  who  voted  for  the  sitting  member. 

We  find  upon  examination  of  the  evidence  that  the  following  persons 
who  were  non-residents,  and  therefore  not  legal  electors,  voted  for  the 
sitting  member : 

COSHOCTON   COUNTY. 

Joseph  Fiddy,  H.  Mis.  Doc.  38,  part  1,  pp.  316,  330 ;  Charles  Wells, 
H.  Mis.  Doc.  38,  part  1,  pp.  317,  330;  William  Shaw,  H.  Mis.  Doc.  38, 
part  1,  pp.  317,  330;  James  Litchfield,  fl.  Mis.  Doc.  38,  part  1,  pp.  371- 
373,  385;  Joseph  Bartholow,  H.  Mis.  Doc.  38,  part  1,  pp.  376,  385; 
Eodnev  Eeed,  H.  Mis.  Doc.  38,  part  1,  pp.  376,  385 ;  Michael  Bverhart, 
H.  Mis.  Doc.  38,  part  1,  pp.  316,  329,  385;  John  McLain,  H.  Mis. 
Doc.  38,  part  1,  pp.  322,  325. 

KNOX   COUNTY. 

James  Johnson,  H.  Mis.  Doc.  38,  part  1,  pp.  64,  65,  70;  John  Johnson, 
H.  Mis.  Doc.  38,  part  1,  pp.  64,  65,  70;  Josiah  Bowen,  H.  Mis.  Doc.  38, 
part  1,  pp.  101,  102,  115;  Eli  Young,  H.  Mis.  Doc.  38,  part  1.  pp.  110, 
114;  John  Bell,  H.  Mis.  Doc.  38,  part  1,  p.  119;  Moses  Painter,  H.  Mis. 
Doc.  38,  part  1,  p.  119;  John  jSIixon,  H.  Mis.  Doc.  38,  part  1,  p.  113; 
Allen  Long,  H.  Mis.  Doc.  38,  part  1,  pp.  130,  144. 

LICKING   COUNTY. 

One  boatman,  (name  unknown,)  H.  Mis.  Doc.  38,  part  2,  p.  21,  part  1, 
p.  153;  Cyrus  McKinney,  H.  Mis.  Doc.  38,  part  1,  pp.  162, 171;  Thomas 
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Starret,  H.  Mis.  Doc.  38,  part  1,  pp.  172-175;  William  Irwin,  H.  Mis. 
Doc.  28,  part  1,  p.  207;  William  Linton,  H.  Mis.  Doc.  38,  part  1,  p.  209; 
James  Streeter,  H.  Mis.  Doc.  38,  part  1,  p.  209;  John.  J.  Creamer,  H. 
Mis.  Doc.  38,  part  1,  p.  209;  Henry  Holler,  jr.,  H.  Mis.  Doc.  38,  part  2, 
p.  69;  John  Weiss,  H.  Mis.  Doc.  38,  part  1,  pp.  162,  171,  215;  Otto 
Eisher,  H.  Mis.  Doc.  part  1,  pp.  191,  215. 

MXJSKINGXJM  COUNTY. 

Eobert  Maginnis,  H.  Mis.  Doc.  38,  part  1,  pp.  468,  521;  Thaddeus 
Denman,  H.  Mis.,  Doc.  38,  part  1,  pp.  471,  521;  Ferguson  Morehead,  H. 
Mis.  Doc.  38,  part  1,  pp.  513,  533;  Daniel  Dugan,  H.  Mis.  Doc.  38,  part 
1,  pp.  479,  496,  538;  N.  0.  Eobinsou,  H.  Mis.  Doc.  38,  part  1,  pp.  468, 
521,  540;  David  Woodward,  H.  Mis.  Doc.  38,  part  1,  pp.  470,  477,  521. 

All  the  other  alleged  illegal  voters  under  this  classification,  upon  the 
most  careful  examination  of  the  evidence  touching  each,  we  find  to  have 
been  legal  voters  and  that  their  votes  were  properly  received.  Several 
of  them  voted  in  the  cities  of  l^Tewark  and  Zanesville,  and  are  counted 
for  the  sitting  member  for  the  further  reason  that  the  contestant  gave 
him  no  notice,  as  required  by  law,  of  illegal  votes  cast  in  said  precincts. 

DESERTERS. 

The  contestant  claims  that  two  hundred  and  one  persons,  guilty  of  the 
crime  of  desertion,  voted  for  the  sitting  member.  Before  presenting 
our  views  of  the  law  applicable  to  this  class  of  voters,  either  generally^ 
or  in  detail,  we  will  present  such  a  classification  of  the  voters  themselves,' 
as  a  veiy  careful  examination  of  the  evidence  concerning  each  seems  to 
justify  and  require.  We  will  place  them  under  certain  general  heads, 
and  annex  such  additional  remarks  to  each  as  the  facts  render  necessary. 

Persons  under  the  draft  of  1862,  against  whom  there  is  no  proof  of  actual 
desertion  or  leaving  the  district,  or  the  United  States. 

COSHOCTON   COUNTY. 

Evan  Eogers,  no  proof  where  he  voted,  if  at  all ;  Frederick  Spang,  no 
proof  where  he  voted,  if  at  all;  Christopher  C.  Fisher,  did  not  vote; 
Peter  Hillier,  proof  unsatisfactory  that  there  was  such  a  man ;  Jacob 
Cutshall,  three  of  same  name — the  drafted  man  ran  off  and  never  voted; 
Francis  Lumbricht,  George  Loar,  not  liable  to  draft — over  forty-five  years 
of  age;  Jno.  P.  Loar,  a  republican,  and  not  drafted.  John  Loar  was, 
and  was  killed  in  1864;  Yost  Snyder;  Perry  Wheeler,  not  drafted;  no 
proof  for  whom  he  voted,  mere  hearsay;  John  Dougherty,  no  proof  that 
John  Dougherty,  of  White  Eyes  Townshixj,  was  even  drafted,  but 
John  Dougherty  of  Pike  Township,  a  different  man,  was ;  Thomas  Sheets 
did  not  vote,  but  another  Thomas  Sheets  did  vote  in  Mill  Creek  Township, 
but  no  evidence  for  whom;  John  McDowell,  no  proof  for  whom  he  voted ; 
Eansom  L.  Almack,  Casper  Eine,  William  Eine,  a  republican. 

KNOX   COUNTY. 

Milton  Pipes,  not  drafted,  but  another  Milton  Pipes  was,  and  did  not 
A^ote;  Samuel  Jones,  no  pi'oof  for  whom  he  voted;  Lewis  Biggs,  James 
Biggs,  Benjamin  Burtnett,  Jacob  Elliott,  Charles  Elliott,  Alvin  Lybarger, 
Perez  Lybarger,  Hugh   Lybarger,  Eobert  P.  Smith,  Henry  Wolford, 
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Samuel  Hoge,  Thomas  Wallis,  Jesse  Underwood,  jr.,  not  drafted ;  Jesse 
Underwood  was,  but  politics  not  proved;  Daniel  Smith,  no  evidence  he 
left  the  county. 

LICKING  COUNTY. 

James  Haskinson,  Wesley  Baring,  James  Shohouey,  extremely  uncer- 
tain whether  he  voted  at  all ;  Charles  Carroll,  Samuel  J.  Edwards,  poll- book 
shows  he  did  not  vote — testimony  vague;  0.  W.  Collins,  not  drafted; 
Charles  C.  Collins  was;  Samuel  Greenwood,  no  proof  for  whom  he 
voted — not  drafted,  but  Samuel  Greenwood  of  Hartford  Township  was, 
and  did  not  vote;  Jesse  Vail,  no  proof  for  whom  he  voted;  William  H, 
Belt,  a  republican. 

Jm  thefo.llou-ing  cases  under  the  draft  of  1864  there  is  no  proof  of  identity 
of  the  persons  drafted  and  the  persons  voting,  except  either  identity  or  simi- 
larity of  name  on  lists. 

OOSHOOTON   COUNTY. 

George  H.  Strouse,  not  a  deserter,  did  not  vote;  George  H.  Strouse, 
jr.,  did  vote ;  George  B.  Smith  did  not  vote ;  George  Smith  did ;  John 
Konyon,  James  Murphy,  William  Pool,  Henry  Haynes,  Horace  Norris, 
Eobert  Grimes,  Samuel  Croskey,  James  Bucklew,  George  Billman,  Henry 
Cutshall,  Noah  Infield,  Joseph  Sneider,  Martin  Eandalls,  Samuel  Bickle, 
George  Caser,  Edward  Merrill,  Joseph  Kuight,  Jackson  Mills,  Noah  A. 
Fry. 

KNOX  COUNTY. 

Benjamin  Echenrode,  John  Phillips. 

LICKING   COUNTY. 

Calvin  Neiberger,  A;  C.  Denman,  David  Eector,  John  Moore,  T.  W. 
Larrabee,  T.  B.  Nichols,  Benjamin  Foulk. 

MUSKINGUM   COUNTY. 

Frank  Huff,  John  Lewis,  John  Jones,  W.  H.  Crawford,. Solomon  Eoss, 
W.  H.  Smith,  Benjamin  Shane. 

We  hold  in  reference  to  this  class  of  voters  that  the  poll-lists  are  not 
sufficient  evidence  that  a  person  voted.  Parol  evidence  of  identity  is 
necessary.  Parol  proof  is  admissible  to  corroborate  and  sustain  the  record, 
but  not  to  set  it  aside  or  contradict  it  where  by  law  the  record  is 
required  to  be  kept  and  is  made  evidence,  as  in  Ohio.  (2  Contested 
Election  Cases,  p.  223.) 

in  the  following  cases  the  identity  of  the  drafted  man  and  the  voter  is  estab- 
lished, but  generally  by  very  vague  and  unsatisfactory  testimony. 

COSHOCTON  COUNTY. 

William  Hyatt,  John  Holt,  under  draft  of  1862;  Chester  T.  Gomer, 
Nelson  Maple,  Stephen  Loome,  Anderson  Maple,  Francis  Amore,  John 
W.  Curtiss,  John  Casner,  Alexander  Curtiss,  Peter  Fortune. 

KNOX  COUNTY. 

Samuel  Wilson,  Emanuel  Wilson,  Ephraim  Wineland,  George  Scar- 
borough, William  M.  Einehart,  Orange  Johnson,  Isaac  Daniels,  Calvin 
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B.  Trout,  Daniel  Lepley,  John  W.  Allerding,  Peter  Bluebaugla,  Jacob 
Snyder,  William  Meyers,  Minor  McQueen,  Bourbon  Coe,  George  W. 
Mack,  Lerzy  Kreeks,  Simon  Lepley.  The  latter  alone  left  county  to 
avoid  draft. 

MUSKINGUIW  COUNTY. 

J.  W.  Doughty,  Matt.  Dollings,  James  Knight,  Lafayette  G-arley, 
Demetrius  L.  Krigbaum,  George  W.  Powell,  John  W.  White,  Isaiah 
Stotts,  John  Snyder,  Hugh  Johnson,  John  M.  Eath,  John  McNally, 
Jacob  Henry,  S.  C.  Cassiday. 

In  the  folloiving  cases,  under  the  draft  of  1864,  the  conclusive  fact  as  to 
each  is  indicated  after  the  name. 

COSHOCTON   COUNTY. 

Peter  Wingerson,  no  pi'oof  how  he  voted;  Pat.  Creely,  no  proof  how 
he  voted;  J.  Bradley  Burt,  put  in  substitute,  part  2,  pp.  335,  336;  David 
Ford,  put  in  substitute;  Josiah  Pepper,  put  in  substitute;  William  Mur- 
ray, neither  drafted  nor  deserter;  David  E.  Snyder,  no  proof  for  whom 
he  voted;  John  Smith,  poll-book  shows  he  did  not  vote ;  John  Wolf,  no 
proof  of  desertion ;  Samuel  Smith,  no  proof  of  desertion ;  Andrew  Mavis, 
id  not  vote,  part  1,  page  385;  James  Addy,  of  Coshocton  County,  did  notd 
desert;  George  Smith,  of  Coshocton  County,  did  not  desert;  Andrew 
Bickle,  no  proof  of  desertion;  William  Morton,  did  not  vote;  John 
Pritchard,  not  a  deserter;  Andrew  J.  Camp,  not  a  deserter;  Jacob 
Wolf,  not  a  deserter ;  Ezekiel  Severns,  not  a  deserter ;  Mahlon  Baker, 
no  proof  for  whom  he  voted. 

KNOX  COUNTY. 

Franklin  Vian,  of  Pike  Township,  not  deserter,  of  Monroe,  is  so 
charged;  Benjamin  F.  Kunkle,  put  in  substitute,  part  2,  p.  276;  John 
Kessenger,  or  Kessinger,  who  was  drafted,  did  not  vote;  David  Hodge, 
put  in  substitute,  x)art  2,  p.  279 ;  Salathiel  Parrish,  put  in  substitute, 
part  2,  p.  279;.  James  F.  Scoles,  put  in  substitute,  part  2,  p.  279;  Philip 
Arnold,  put  in  substitute,  part  2,  p.  279;  Anson  Lewis,  not  deserter; 
Cyrus  Mitchell,  not  deserter,  part  1,  p.  115;  part  2,  pp.  310,  311; 
Thomas  Fadely,-  not  deserter,  put  in  substitute;  Samuel  Cronkleton, 
put  in  substitute,  part  2,  pp.  276,  279 ;  Tolbert  Eockwell,  not  deserter, 
nor  on  list,  part  2,  pp.  311,  312 ;  Aaron  Donohey,  did  not  vote  for  Mor- 
gan, part  2,  p.  250;  Hiram  McManus,  not  deserter;  John  McKahau, 
not  deserter,  part  1,  p.  110;  Otho  Countryman,  not  deserter,  part  1,  pp. 
111,250,  253;  George  Ely  not  deserter;  Samuel  Flack,  not  deserter; 
Samuel  Jones,  not  deserter,  part  1,  p.  Ill;  William  Presley,  or  Priestly, 
not  deserter,  voted  by  no  other  name ;  Wilson  Hartipee,  no  proof  for 
whom  he  voted;  John  Miller,  did  not  vote;  John  P.  Miller,  over  sixty- 
two  years  of  age,  cripple  twenty-three  years,  did  vote,  part  2,  p.  99; 
Sylvester  Hillary,  no  proof  for  whom  he  voted,  or  of  his  politics;  Miller 
Davidson,  voted  for  Delano,  part  2,  p.  102;  Daniel  Freese,  no  evidence 
about  him ;  Charles  Jewell,  not  charged  with  desertion,  on  rolls  of  army ; 
Linn  Jewell,  not  charged  with  desertion  on  rolls  of  army;  James  H. 
Elliott,  not  charged  with  desertion  by  provost  marshal ;  Richard  S.  Sigler, 
not  charged  with  desertion  by  provost  marshal ;  L.  -Cooley,  not  returned 
a  deserter,  but  absent  on  furlough,  and  crippled  in  his  hand;  Eiley  Baker, 
not  returned  a  deserter,  part  1,  pp.  205, 307, 308;  John  Cashdowler,  not 
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returned  a  deserter,  part  1,  pp.  20(J,  308 ;  Harvey  Wise,  not  a  deserter, 
nor  in  army;  Andrew  Wise,  not  a  deserter,  nor  in  army;  William  T. 
Davidson,  not  a  deserter,  nor  in  army;  George  Brown,  no  proof  for 
whom  he  voted;  Samnel  Cooper,  no  proof  for  whoQi  he  voted;  James 
liichardson,  no  i)roof  for  whom  he  voted;  Augustus  Button,  no  proof 
for  whom  he  voted ;  Jacob  Meyers,  no  proof  for  whom  he  voted ;  John 
iioafmau,  no  proof  for  whom  he  voted;  Ambrose  Benjamin,  no  proof  for 
whom  he  voted. 

MUSKINGUM!   COUNTY. 

Anthony  P.  Burkey,  he  don't  know  for  whom  he  voted,  part  1,  p.  600; 
Samuel  J.  Mattingley,  poll-book  shows  he  did  not  vote,  part  2,  p.  757; 
Isaac  Linton,  not  a  deserter,  part  2,  pp.  310,  311 ;  Levi  Bunting,  not  a 
deserter,  part  2,  pp.  251,  250;  Hiram  Walters,  not  a  deserter,  j)art  1,  pp. 
251,  256,  313,  314;  Alfred  Willis,  did  not  vote,  part  2,  pp.  737,  738,  739; 
James  Linton,  did  not  vote,  part  2,  pp.  737,  738,  739;  James  Smith,  not 
a  deserter,  part  1,  p.  312 — other  proof  worthless;  Owen  Gadd,  did  not 
vote,  part  2,  p.  754;  Phillip  Beck,  not  returned  as  deserter,  part  1,  pp. 
251,  256 ;  Johnson  Shaw,  not  returned  as  deserter,  part  1,  pp.  251,  256 ; 
Duncan  West,  not  returned  as  deserter,  did  not  vote,  part  1,  pp.  251, 
256;  William  Mauley,  no  proof  for  whom  he  voted,  part  1,  p.  506; 
Eichard  M.  George,  no  proof  for  whom  he  voted ;  W.  P.  Anderson,  not 
a  deserter;  Wash.  Suttles,  not  a  deserter,  part  1,  pp.  251,  256,  312,  313; 
Thomas  Cunningham,  no  j)roof  for  whom  he  voted. 

Thus  it  appears  that  fortj-one  of  these  alleged  deserters  were  drafted 
under  the  call  for  volunteers  in  1862,  and  that  thirty-seven,  under  the 
draft  of  1864,  are  not  identified  with  the  alleged  deserters,  and  that 
forty-three  of  them  are  so  identified,  and  that  seventy-nine  of  them  are 
in  no  just  or  legal  sense  guilty  of  desertion  or  disqualified  electors.  It 
further  appears  that  of  the  whole  number,  one  hundred  and  two  are 
legal  voters,  and  ought  not  to  be  rejected,  for  reasons  which  are  briefly 
indicated  after  their  respective  names  in  the  foregoing  list.  Generally, 
a  very  laborious  and  minute  examination  of  the  evidence,  such  as  it  is, 
discloses  the  fact  and  makes  inevitable  the  conclusion  that  to  reject  any 
considerable  number  of  them  upon  such  evidence  would  result  in  gross 
injustice.  The  degree  of  uncertainty  which  characterizes  all  the  evidence 
of  desertion,  even  iu  the  strongest  cases,  leaves  so  much  doubt  as  to  the 
fact  as  to  justify  the  holding  of  it  all  to  be  utterly  insufiflcient  to  convict. 

We  hold  in  reference  to  all  of  the  alleged  deserters  that  they  are  legal 
electors,  and  that  there  is  a  signal  failure,  by  legal  evidence,  to  establish 
disqualification  against  any  of  them,  because — 

There  is  no  proof  of  the  trial  and  conviction  of  any  of  them  for  de- 
sertion by  any  court  or  tribunal  of  competent  jurisdiction,  civil  or  mili- 
tary, under  the  acts  of  Congress,  March  3, 1863,  or  March  3, 1865,  or  any 
other  laws.  Without  such  comaction,  even  admitting  the  validity  of  those 
laws,  their  right  to  vote  remains  entirely  unimpared.  It  involves  a  viola- 
tion of  the  most  obvious  rules  of  law,  and  princij)les  of  justice,  and  guaran-' 
tees  of  liberty,  and  rights  of  the  States,  to  deprive  a  citizen  of  so  pre- 
cious and  sacred  a  franchise  upon  a  vague  charge,  without  due  process 
of  law,  or  a  fair  and  impartial  trial,  with  opportunity  to  the  voter  to 
make  his  defense.  There  is  nothing  in  the  acts  of  Congress  that  gives 
any  countenance  to  the  assumption  that  it  is  the  intention  of  those  acts 
to  work  any  such  results.  The  authors  of  them  were  not  ignorant  of 
the  prohibitions  and  guarantees  contained  in  the  fifth  and  sixth  articles 
of  amendments  to  the  federal  Constitution  and  other  pertinent  provis- 
ioAS  of  that  supreme  Taw.    It  is  not  competent  for  Congress  to  inflict 
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punishment  by  the  deprivation  of  rights  upon  the  citizens  of  a  State  by 
mere  legislative  declarations.  Neither  can  Congress,  without  usurpa- 
tion, regulate  suffrage  in  the  States,  by  direct  legislation  to  that  end,  or 
under  the  pretext  of  punishing  men  for  alleged  desertion.  The  regula- 
tion of  suffrage  belongs  exclusively  to  the  States,  and  this  doctrine  has 
been  repeatedly  affirmed  by  Congress  in  election  cases  and  otherwise. 
It  is  also  clearly  established  that  Congress  has  no  rightful  authority  to 
confer  federal  judicial  power  in  such  matters  upon  the  judicial  tribunals 
of  a  State,  and  still  less  upon  the  quasi  judicial  tribunals  organized 
under  the  mere  municipal  regulations  of  a  State,  such  as  election  boards, 
none  of  whose  duties  can  scarcely  be  said  to  be  judicial  at  all. 

The  language  of  the  supreme  court  of  Pennsylvania  in  the  late  case 
of  Huber  vs.  Eiley,  a  case  which  arose  under  the  act  of  Congress  of 
March  3,  1865,  is  so  clear,  just,  and  forcible  that  we  quote  from  it  the 
following  paragraphs : 

The  spirit  of  these  constitutional  provisious  is  briefly  that  no  person  can  be  made  to 
suffer  fur  a  criminal  offense  unless  the  penalty  be  inflicted  by  due  process  of  law.  What 
that  is  has  been  often  defined,  but  never  better  than  it  was  both  historically  and  critically 
by  Judge  Curtis,  of  the  Supreme  Court  of  the  United  States,  in  Dean  vs.  Murray,  (18  How- 
ard, 272.)  It  ordinarily  implies  and  includes  a  complainant,  a  defendant,  and  a  judge, 
regular  allegations,  opportunity  to  answer,  and  a  triali  according  to  some  settled  course 
of  judicial  proceeding.  ,  But  I  can  call  to  mind  no  instance  in  which  it  has  been  held 
that  the  ascertainment  of  guilt  of  a  public  offense  and  the  imposition  of  legal  penalties 
can  be  in  any  other  mode  than  by  trial  according  to  the  law  of  the  land,  or  due  jirocess 
of  law — that  is,  the  law  of  the  particular  case,  administered  by  a  judicial  tribunal  au- 
thorized to  adjudicate  upon  it.  And  I  cannot pei'suade  myself  that  a  judge  of  elections,  or 
a  hoard  of  election  officers,  constituted  under  the  State  laws,  is  such  a  tribunal.  I  cannot  think 
tliey  have  poiver  to  try  criminal  offenders,  still  less  to  adjudge  the  guilt  or  innocence  of  an  alleged 
violator  of  the  laws  of  the  United  States.  A  trial  before  such  officers  is  not  due  process  of  law 
for  the  punishment  of  offenses,  according  to  the  meaning  of  the  phrase  in  the  Constitution. 
There  are,  it  is  true,  many  things  which  they  may  determine,  such  as  the  age  and  resi- 
dence of  a  person  offering  to  vote,  whether  he  has  paid  taxes,  and  whether,  if  born  an 
alien,  he  has  a  certiflcateof  naturalization.  These  things  jiertain  to  the  ascertainiueut 
of  a  political  right;  but  whetlier  he  has  been  guilty  of  a  criminal  offense,  and  has  as  a  conse- 
quence forfeited  his  right,  is  an  inquiry  of  a  different  character.  Neither  our  Constitution 
nor  our  law  has  conferred  upon  the  judges  of  elections  any  such  judicial  functions. 
They  are  not  sworn  to  try  issues  in  criminal  cases.  They  have  no  power  to  compel  the 
attendance  of  witnesses,  and  their  judgment,  if  rendered,  would  be  binding  upon  no 
other  tribunal.  Even  if  they  were  to  assume  jurisdiction  uf  the  offense  described  in 
the  act  of  Congress,  and  proceed  to  try  whether  the  applicant  for  a  vote  had  been  duly 
enrolled  and  drafted,  whether  he  had  received  notice  of  the  draft,  whether  he  had  de- 
serted and  failed  to  return  to  service,  or  failed  to  report  to  a  provost  marshal,  and 
whether  he  had  justifying  reasons  for  such  failure,  and  if  after  such  trial  they  were  to 
decide  that  he  had  not  forfeited  his  citizejiship,  all  this  would  not  amount  to  an  acquittal. 
It  would  not  jirotect  him  against  a  subsequent  similar  accusation  and  trial,  would  not 
protect  him  against  trial  and  punishment  by  a  court-martial.  Surely  that  is  no  trial  by 
due  process  of  law,  the  judgment  in  which  is  not  final,  decides  uotliing,  but  leaves  the 
accused  exposed  to  another  trial  in  a  different  tribunal,  and  to  the  imposition  by  that 
other  tribunal  of  the  full  punishment  prescribed  by  law.  It  is  not  in  thepoicer  of  Con- 
gress to  confer  upon  such  a  tribunal,  which  is  exclusively  of  State  creation,  jurisdiction  to  try 
offenses  against  the  United  States.  The  doctrine  seems  a  plain  one  that  Congress  cannot 
vest  any  of  the  judicial  power  of  the  United  States  in  the  coiu-ts  of  any  other  govern- 
ment or  sovereignty.  (Martin  vs.  Hunter's  lessee,  1  Wheat.,  304,  330 ;'  Ely  i-s.  Peck,  7 
Conn.,  242,  and  Scoville  vs.  Canfield,  14  Johns.,  338.)  And  clearly,  if  this  is  so,  Congi-ess 
cannot  make  a  board  of  State  election  oiMcers  competent  to  try  whether  a  person  has 
been  guilty  of  an  offense  against  the  Unite<l  States,  and  if  they  find  him  guilty,  to 
enforce  a  part  of  the  prescribed  penalty. 

The  same  court,  after  an  examination  of  aU  the  laws  of  Congress  on 
the  subject  of  desertion  and  its  punishment,  gives  the  folowing  just 
construction  to  the  act  of  1865 : 

All  these  acts  of  Congress  uuinifestly  cuntejuplate  trial  for  desertion  in  courts-martial, 
and  the  infliction  of  no  punishment  or  forfeitm-e  except  upon  conviction  and  sentence 
in  such  courts.  The  act  of  1806  provided  for  general  courts-m:  rtial,  and  made  ndnute 
and  careful  regulations  for  their  organization,  for  the  conduct  of  their  proceedings,  and 
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I'or  the  approval  or  disapproval  of  tlieir  sentences.  Subsequent  acts  made  some  changes, 
but  tlicy  have  not  restrained  the  jurisdiction  or  diminished  the  powers  of  such  courts. 
It  is  to  such  a  code  of  laws,  forminji;  a  system  devised  for  the  punishment  of  desertion, 
that  tlie  21st  section  of  the  act  of  March  3,  1865,  was  added.  It  refers  plainly  to  pre-ex- 
isting laws.  It  lias  the  single  object  of  increasing  the  jJenalties,  hut  it  does  not  undertake  to 
change  or  disj)ense  with  tlx-e  machinery  provided  for  2')unisMng  the  crime.  The  common  rules 
of  construction  demand  that  it  be  read  as  if  it  had  been  incorporated  into  the  former 
acts.  And  if  it  liad  not  been,  if  the  act  of  1806  and  its  supplements  had  prescribed 
that  the  penalty  for  desertion,  or  failure  to  rej)ort  within  a  designated  time  after  notice 
of  draft,  (which  the  act  of  1863  declares  desertion,)  should  be  punished  on  conviction 
of  the  same  with  forfeiture  of  citizensliip  and  death,  or  in  lieu  of  the  latter,  such  other 
punishment  as,  by  the  sentence  of  a  court-martial,  may  be  inflicted,  would  any  one 
contend  that  any  portion  of  this  punishment  could  lie  inflicted  without  conviction  and 
sentence  ?  Assuredly  not ;  aud  if  not,  so  must  the  act  of  1865  be  construed  now.  It 
means  that  tke  forfeiture  which  it  presco-ibes,  like  all  other  penalties  for  desertion,  must  be  ad- 
judged to  the  convicted  person,  after  trial  by  court-martial  and  sentence  approved.  For  the 
conviction  and  sentence  of  such  a  court  there  can  be  no  substitute.  They  alone  estab- 
lish the  guilt  of  the  accused  and  fasten  upon  him  the  legal  consequences.  Such,  we 
think,  is  the  true  meaning  of  the  act — a  construction  tliat  cannot  be  denied  to  it  with- 
out losing  sight  of  all  the  previous  legislation  respecting  tlie  same  subject-matter,  no 
l)art  of  which  does  this  act  profess  to  alter. 

It  may  be  added  that  this  construction  is  not  only  required  by  the  universally  admitted 
rules  of  statutory  interpretation,  but  it  is  in  harmony  with  the  iiersonal  rights  secured 
by  the  Constitution,  and  which  Congress  must  bo  presumed  to  have  liept  in  view.  It 
gives  to  the  accused  a  trial  before  sworn  judges,  a  right  to  challenge,  an  opportunity  of 
defense,  the  privilege  of  hearing  the  witnesses  against  him,  and  of  calling  witne,sses  in 
his  behalf.  It  preserves  to  him  the  common  law  presumption  of  innocence  until  he  ha.s 
been  adjudged  guilty  according  to  the  forms  of  law.  It  gives  finality  to  a  single  trial. 
If  tried  by  a  court-martial  and  acquitted  his  innocence  can  never  again  be  called  in 
question,  and  he  can  be  made  to  sutt'er  no  part  of  the  penalties  presented  for  guilt.  On 
the  other  hand,  if  a  record  of  conviction  by  a  lawful  court  be  not  a  prerequisite  to  suf- 
fering the  penalty  of  the  law,  the  act  of  Congress  may  work  intolerable  hardships. 

The  reasouing  and  conclusions  of  the  distinguished  judge  (Justice 
Strong)  who  delivered  the  foregoing  opinion  are  so  vigorous,  clear  and 
unanswerable,  that  we  adopt  them  fully  in  this  case.  These  views  have 
been  concurred  in  by  other  high  courts  in  the  country.  The  very  lan- 
guage of  the  act  seems  to  forbid  any  other  construction.  The  penalty 
under  the  twenty-lirst  section  is  declared  to  be  "iw  addition  to  the  other 
lawful  penalties  of  the  crime  of  desertion."  What  other  or  pre-existing 
penalties  are  meant?  Certainly  those  only  which,  under  the  rules  and 
articles  of  war  and  previous  laws,  might  be  adjudged  against  offenders 
by  competent  and  proper  courts. 

But  it  is  claimed  that,  because  under  the  constitution  of  Ohio  no  man 
can  be  a  legal  elector  who,  in  addition  to  the  other  qualifications,  is  not 
also  a  citizen  of  the  United  States,  therefore.  Congress  having  control 
over  citizenshii)  of  the  United  States,  may  decitizenize  or  withdraw  cit- 
izenship of  the  United  States  from  whom  it  pleases  by  mere  legislative 
declarations,  without  due  process  of  law,  and  that  all  persons  thus  de- 
prived of  citizenship  of  the  United  States  at  once  cease  to  be  citizens, 
or  legal  electors  of  the  State  of  Ohio.  This  doctrine  is  deemed  most 
dangerous,  if  not  monstrous,  and  violative  of  most  valuable  and  funda- 
mental principles  in  our  government.  That  provision  in  the  constitution 
of  Ohio  w^as  undoubtedly  designed  to  prevent  aliens  from  becoming  elec- 
tors in  Ohio  until  they  had  first  become  by  naturalization  citizens  of  the 
United  States.  This  was  required  on  grounds  of  local  State  policy. 
But  it  is  a  perversion  of  terms  to  say  that  any  person  acquires  the  right 
of  suffrage  in  Ohio  by  virtue  of  the  laws  of  Congress.  Naturalization 
does  not  confer  the  right  of  suffrage.  That  right  is  only  conferred  by 
the  constitution  and  laws  of  Ohio.  Persons  are  allowed  to  vote  there 
because  they  possess  all  the  qualifications  thus  prescribed.  The  right 
of  suffrage  at  a  State  election  is  a  State  right,  a  franchise  conferable 
only  by  the  State,  which  Congress  can  neither  give  nor  take  away.  If, 
H.  Mis.  Doc.  152 13 
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therefore,  the  act  now  under  consideration  is  in  truth  an  attempt  to 
regulate  the  right  of  suffrage  in  the  State,  or  to  prescribe  the  conditions 
on  which  that  right. may  be  exercised,  it  would  be  held  unwarranted  by 
the  federal  Constitution.  In  the  exercise  of  its  admitted  powers,  Con- 
gress may  doubtless  deprive  an  individual  of  the  opportunity  to  enjoy 
a  right  that  belongs  to  him  as  a  citizen  of  a  State,  even  the  right  of 
suffrage.  But  this  is  a  different  thing  from  taking  away  or  impairing  the 
right  itself.  Congress  may  also  impose  upon  the  criminal  forfeiture  of 
his  citizenship  of  the  United  States — that  is,  of  what  Justice  Story  de- 
nominates his  general  citizenship;  but  that  does  not  legally  or  neces- 
sarily deprive  him  of  his  citizenship  of  the  State,  which  is  secured  to 
him  by  the  State  constitution  and  laws,  and  is  to  be  held  on  the  terms 
prescribed  by  them  alone.    It  is  an  integral  part  of  the  State  government. 

But  we  claim  that  the  act  of  March,  1865,  is  unconstitutional  in  so  far 
as  it  may  be  designed,  by  its  terms,  to  work  the  disfranchisement  of  any 
of  the  persons  alleged  to  be  deserters  in  this  case,  because,  to  that  extent 
at  least,  it  is  an  ex  post  facto  law,  and  a  bill  of  pains  and  penalties.  In 
support  of  these  objections,  waiving  further  argument  here,  we  refer  to 
the  luminous  and  conclusive  judgments  of  the  Supreme  Court  of  the 
United  States  in  the  cases  of  Cummings  vs.  The  State  of  Missouri,  and 
ex  parte  Garland,  4  Wallace  Eeports,  pp.  277,  333,  which  ought  to  be 
familiar  to  every  member  of  the  House. 

But  it  is  attempted  to  evade  the  effect  of  these  decisions  by  assuming 
that  the  failure  to  report,  in  some  of  these  cases,  after  the  President's 
proclamation,  converted  the  previous  desertion  into  a  sort  of  continuing 
crime,  for  which  continuance  the  elector  may  be  disfranchised.  It  is  not, 
and  will  not  be,  denied  that  the  offense  of  desertion  had  been  committed 
before  the  proclamation,  if  committed  at  all.  It  was  therefore  complete, 
and  punishable  in  the  manner  prescribed  under  the  previous  laws.  But 
the  effect  of  the  act  of  March  3,  1865,  is  to  enlarge,  extend  the  offense, 
to  increase  it  by  declaring  it  a  continuing  crime,  which  it  was  not  before, 
which  is  the  very  definition  of  an  ex  post  facto  law: 

An.  ex  post  facto  law  is  one  ■whicla  imposes  a  punishment  for  an  act  ■wliicli  was  not 
punishable  at  the  time  it  was  committed;  or  imposes  additional pnnishment  to  that  then 
2)rescriT>ed ;  or  changes  the  rules  of  evidence  l>y  wMch  less  or  different  testimony  is  sufficient  to 
com'ict  than  ivas  then  required. 

The  great  justice  of  our  conclusions  concerning  the  true  interpretation 
of  these  laws  of  Congress  cannot  be  better  illustrated  than  by  a  reference 
to  the  remarkable  character  of  the  evidence  upon  which  it  is  attempted 
to  disfranchise  these  electors.  There  is  not  legal  proof  of  actual  deser- 
tion in  a  dozen  cases  in  the  entire  list.  There  is  no  record  of  a  previous 
trial  and  conviction  in  a  single  case.  There  is  hearsay  and  rumor  of  the 
most  unsatisfactory,  shadowy,  and  inadmissible  character  in  considerable 
abundance,  but  most  of  it  would  be  rejected  in  any  case  on  trial  before 
any  intelligent  court  in  the  country.  Adjutant  General  Cowan  states 
that  General  Fry's  report  gives  twenty-seven  thousand  as  the  number 
of  deserters  among  Ohio  soldiers  during  the  war ;  but  he  estimates  that 
the  number  of  deserters  in  his  report  could  be  reduced,  by  "returns  to 
duty,"  two-thirds,  by  reason  of  existing  orders  having  compelled  officers 
to  report  every  man  absent  at  roll-call  on  muster  day  as  a  deserter. 
The  same  report  shows  that  the  number  returned  as  deserters  for  the 
thirteenth  district  was  five  hundred  and  forty -three.  The  proof  relied 
upon,  in  nearly  every  case,  to  establish  desertion  is  a  copy  of  the  mus- 
ter-roll containing  the  name  of  the  soldier  or  drafted  man  marked  deserter, 
or  a  certificate  of  the  adjutant  general  of  Ohio  that  the  records  in 
his  offlce  show  such  facts.    But  we  cannot  find  that  any  law  of  Congress 
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makes  such  rolls  or  certificates  legal  evidence  for  the  purposes  for  which 
they  are  here  used.  All  this  evidence  as  to  the  voter  is  exparte,  having 
been  taken  in  this  case  after  the  election,  and  where  the  election  boards, 
after  examination  of  the  voter  and  hearing  the  case  according  to  the 
laws  of  Ohio,  had  adjudged  him  a  legal  elector  aaid  received  his  ballot. 
He  is  thus,  in  legal  effect,  to  be  deprived  of  a.  precious  franchise,  branded 
as  a  criminal,  and  punished,  in  violation  of  the  most  obvious  principles 
of  justice,  and  without  a  hearing. 

ABUSE  OP  FEDERAL  PATRONACtE. 

We  do  not  consider  it  uecessary  to  give  any  attention  in  this  report 
to  the  alleged  improper  and  illegal  use  of  federal  patronage,  because, 
after  a  careful  examination  of  the  evidence,  we  fail  to  discover  any  facts 
that  can  justly  invalidate  a  single  vote,  or  exert  any  material  eifect  upon 
the  just  determination  of  this  case. 

contestee's  case. 

Before  we  proceed  to  state  our  conclusions  touching  the  case  claimed 
to  have  been  made  by  the  contestee,  and  the  better  to  indicate  the 
grounds  of  law  upon  which  we  arrive  at  them,  we  incorporate  the  follow- 
ing provisions  of  the  election  laws  of  Ohio,  copied  from  1  Swan  &  Oritch- 
field,  p.  543: 

AN  ACT  to  preserve  the jpui'ity  of  elections. 

First.  No  person  shall  be  permitted  to  vote  at  auy  election  unless  he  shall  have  been 
an  actual  resident  of  the  State  for  one  year  next  preceding  the  election,  and  an  actual 
resident  of  the  county  for  thirty  days  next  preceding  the  election,  and  an  actual  resi- 
dent of  the  township  or  ward  twenty  days  next  preceding  the  election  ;  and  the  judges 
of  the  election,  in  determining  the  residence  of  a  person  offering  to  vote,  shall  be  gov- 
erned by  the  following  rules,  as  far  as  the  same  may  be  applicable :  That  place  shall  be 
considered  and  held  to  be  the  residence  of  a  person  in  which  his  habitation  is  fixed, 
without  any  present  intention  of  reinoving  the/refrom,  and  to  which,  whenever  he  is  absent, 
he  has  the  intention  of  returning. 

Second.  A  person  shall  not  be  considered  or  held  to  have  lost  his  residence  who  shall 
leave  his  home,  or  go  into  another  State,  or  county  of  this  State,  for  temjaorary  purposes 
merely,  without  an  intention  of  returning. 

Third.  A  person  shall  not  be  considered  or  held  to  have  gained  a  residence  in  any 
county  in  this  State  into  which  he  shall  come  for  temporarji  purposes,  without  the  inten- 
tion of  making  such  county  his  home,  hut  uiith  the  intention  of  leaving  the  same  when  lie 
shall  have  gotten  through  vnth  the  business  that  brought  him  into  it. 

Fourth.  If  a  person  remove  to  another  State  with  an  intention  to  make  it  his  per- 
manent residence,  he  shall  be  considered  and  held  to  have  lost  his  residence  in  this 
State. 

Fifth.  If  a  person  remove  to  another  State,  with  an  intention  of  remaining  therefor  an 
Indefinite  time,  and  as  a  place  of  present  residence,  he  shall  be  considered  and  held  to  have 
lost  his  residence  in  this  State,  notwithstanding  he  may  entertain  the  intention  of 
returning  at  some  future  period. 

Sixth.  The  place  where  a  married  man's  family  resides  shall,  generally,  be  considered 
and  held  to  be  his  residence  ;  but  if  it  is  a  place  for  the  temporary  establishment  of  his 
family,  or  for  transient  objects,  it  shall  be  otherwise. 

Seventh.  If  a  married  man  has  his  family  in  one  place,  and  he  does  his  business  in 
another,  the  former  shall  be  considered  and  held  to  be  his  place  of  residence. 

Eighth.  The  mere  intention  to  acquire  a  new  residence  without  the  fact  of  removal, 
shall  avail  nothing ;  neither  shall  the  fact  of  removal  without  the  intention. 

Ninth.  If  a  person  shall  go  into  another  State,  and  while  there  exercise  the  right  of 
a  citizen  by  voting,  he  shall  be  considered  and  held  to  have  lost  his  residence  in  this 
State. 

Sec.  34.  That  no  election  shall  be  set  aside  for  want  of  form  in  the  poll-book,  pro- 
vided they  contain  the  substance.     (Swan  and  Critchfield,  p.  539.) 

Sec.  24.  If  any  judge  of  the  election  shall  knowingly  receive  or  sanction  the  recep- 
tion of  a  vote  for  any  person  not  having  all  the  qualiflcations  of  an  elector  prescribed 
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by  this  act,  or  sbiiU  receive  or  sanction  the.  reception  of  a  ballot  from  anyperson  wLo 
shall  refuse  to  answer  any  question  which  shall  be  put  to  him  in  accordance  with  the 
provisions  of  the  13th  section  of  this  act ;  or  who  shall  refuse  to  take  the  oath  prescribed 
by  the  15th  section  of  this  act;  or  shall  refuse,  or  sanction  the  refusal  hy  any  other  judge 
affile  toard  to  which,  he  shall  ielong,  to  administer  either  of  the  oatJisor  affirmations  prescrihed 
Tnj  the  Vith  and  15i/i  ieoUons  of  this  act,  *  ''  *  on  conviction  thereof  shall  be  imprisoned 
in  the  penitentiary,  and  kept  at  hard  labor,  not  more  than  fire  years  or  less  than  one  year. 
(Swan  and  Critchfield,  p.  547.) 

MINOllS. 

Of  the  alleged  minors  who  voted  for  contestant  we  lind  the  proof 
sustains  the  allegations  as  to  the  following  persons,  and  that  they  should 
be  deducted  from  the  number  of  votes  cast  for  him : 

L.  A.  Proctor,  admitted  by  contestant,  see  his  brief,  p.  12 ;  Job  N. 
Evans,  admitted  by  contestant,  see  his  brief,  p.  12;  Adolph  McGrady, 
admitted  by  contestant,  see  his  brief,  p.  12 ;  E.  Kingston,  admitted  by 
contestant,  see  liis  brief,  p.  12  ;  Eufus  Kowley,  admitted  by  contestant, 
see  his  brief,  p.  12;  M.  Gumroings,  admitted  by  contestant,  see  his  brief, 
p.  12 ;  Morrison  M.  Burns,  admitted  by  contestant,  see  his  brief,  p.  12 ; 
Samuel  March,  admitted  by  contestant,  see  his  brief,  yj.  12;  Charles 
Hulien,  part  2,  pp.  136,  193,  887.  The  proof  as  to  Elias  Parshall  and 
Samuel  Wise  is  insufficient. 

IDIOTS   AND   INSANE. 

Of  these  classes  we  find  the  proof  strong  and  conclusive  against  the 
capacity  of  the  following  persons  who  voted  for  the  contestant,  and 
that  their  -sotes  ought  to  be  deducted  from  him : 

Silas  Dibble,  admitted  by  contestant,  see  his  brief,  p.  12;  Benjamin 
Eutter,  admitted  by  contestant,  see  his  brief,  p.  12;  William  Dickerson, 
part  2,  pp.  42, 108;  Nathaniel  Martin,  part  2,  pp.  42, 113;  Calvin  Hill, 
part  2,  pp.  183, 198,  265.  John  Andrews ;  his  father  swears  he  was  a 
confirmed  idiot,  part  2,  p.  208.  Henry  Eggleston  has  a  guardian  because 
insane,  part  2,  pp.  191,  266 ;  Peter  Stoneburner,  part  2,  p.  540.  The 
proof  as  to  Eiley  Garlinghouse,  Jesse  Whitehead,  Heniy  Baker,  and 
Hamilton  Hopper  is  insufficient. 

NON-RESIDENTS. 

Of  this  class  we  find  the  proof  very  clearly  establishes  that  the  follow- 
ing persons  were  not  legal  electors,  and  voted  for  the  contestant,  and 
ought  to  be  deducted  from  his  votes : 

Daniel  W.  Prouty,  part  2,  pp.  518,  520 ;  Isaac  Stockdale,  part  2,  p. 
523 ;  Martin  Messick,  admitted  by  contestant,  see  his  brief,  p.  12 ;  Ben- 
jamin Briggs,  admitted  by  contestant,  see  his  brief,  p.  12 ;  John  Davis, 
admitted  by  contestant,  see  his  brief,  p.  12 ;  William  Secord,  admitted 
by  contestant,  see  his  brief,  p.  12 ;  Samuel  Secord,  admitted  by  con- 
testant, see  his  brief,  p.  12 ;  E.  Gleason,  admitted  by  contestant,  see 
his  brief,  p.  12 ;  D.  Pearson,  admitted  by  contestant,  see  his  brief,  p.  12 ; 
Hugh  Eoy,  part  2,  pp.  533,  534,  535,  671 ;  John  A.  Norman,  part  2,  pp. 
622,  623 ;  Henry  S.  Ehodes,  part  2,  p.  666  ;  Charles  Winson,  part  2,  p. 
270 ;  Henry  Ackley,  part  2,  pp.  15,  38,  39 ;  A.  S.  Foster,  part  2,  pp.  17, 
18, 19 ;  Esau  Eice,  part,  2,  ]>.  25 ;  Spenser  Clouse,  part  2,  pp.  28,  29, 
30.;  S.  L.  Southard,  part  2,  p.  34 ;  A.  E.  Hamilton,  part  2,  p.  43, 1  S. 
and  C's  Stat.,  O.,  pp.  543,  sec.  2  ;  B.  P.  Humphrey,  part  2,  p.  60 ;  Sam- 
uel G.  Lusk,  part  2,  p.  62;  John  E.  Wood,  part  2,  p.  66;  George  McMas- 
ters,  part  2,  p.  69;  Emmanuel  Sites,  part  2,  p.<73;  Andrew  Pry,  part  2, 
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pp.  12,  88:  Wesley  Bell,  part  li,  pp.  89,  97 ;  Daniel  Baker,  part  2,  p.  112 ; 
William  Sarratt,  part  2,  p.  74;  David  Bliss,  part  2,  p.  13l;  Hiram 
Frencli,  part  2,  p.  144 ;  Jolin  Lewis,  part  2,  pp.  151,  161 ;  Emer  E.  En- 
trickeii,  part  2,  j).  153;  Einaldo  Craig,  part  2,  pp.  158,  160,  193,  214;  J. 
Atkins,  part  2,  pp.  180,  200,  214;  W.  W.  Malay,  part  2,  pp.  207,  208; 
John  0.  Jacobs,  part  2,  p.  210;  William  Tribbett,  part  2,  p.  247;  Charles 
Purcell,  part  2,  pp.  256,  262,  part  1,  p.  98;  John  Means,  part  2,  p.  280; 
Stephen  Oarmichael,  part  2,  p.  280 ;  Cassius  Ilollister,  part  2,  p.  280 ; 
Ebenezer  Hays,  part  2,  pp.  320,  323,409;  Thomas  Eeese,  part  2,  pp. 
360,  365,  367, parti,  p.  308;  W.  S.  Cotting,  part  2,  pp. 414, 415, 416,  417; 
W.  House,  part  2,  ii.  446,  part  1,  p.  39r>. 

NON-RESIDENT   STUDENTS. 

J  ohu  H.  Grey,  part  2,  pp.  4,  8,  84 ;  A.  L.  Lockert,  part  2,  pp.  5, 9, 83 ;  M. 
N.  Eeed,  part  2,  pp.  5,  9,  84;  E.  J.  Pearce,  part  2,  pp.  6,  9,  85;  H.  A. 
Rogers,  part  2,  pp.  9,  10, 11 ;  James  K.  Mendenhall,  part  2,  p.  172 ;  D. 
K.  Wade,  part  2,  p.  176;  Charles  T.  Stout,  part  2,  p.  188;  George  K 
Meade,  part  2,  p.  189 ;  Henry  J,  Camp,  part  2,  p.  190. 

The  proof  as  to  Jefferson  Carnes,  Charles  Dockarty,  Eli  Staiubrook, 
William  Burns,  John  Arndt,  John  Wharton,  William  Beardsley,  V.  W. 
Graves,  James  N.  McGiffin,  Gustavus  Bascom,  W.  C.  Manson,  Shannon 
Hadley,  John  Allman,  O.  P.  Meeks,  W.  L.  Langford,  G.  M.  Peters, 
Arthur  Lawrence,  Eobert  C.  Booth,  A.  B.  Mcholas,  Elijah  Leedy, 
Thomas  ll^ewell,  George  Van  Horn,  E.  J.  Adler,  Jackson  Williams, 
■  John  Gregson,  F.  M.  Oglevie,  Samuel  P.  Sherman,  E.  A.  Eoothe,  and 
John  Davies  is  insufficient. 

It  has  been  our  aim,  in  passing  upon  the  foregoing  cases,  to  be  gov- 
erned by  the  law  of  Ohio,  (the  material  parts  of  which  are  not  quoted,) 
and  the  established  principles  of  law  applicable  to  such  cases,  and  the 
facts  developed  in  the  cases  respectively. 

It  is  said  that  the  right  of  the  students  to  vote  is  res  adjudicata.  But 
we  are  not  advised  that  their  right  to  vote  in  this  case  has  ever  been 
adjudicated.  The  case  of  Farlee  vs.  Eunk  (vol.  2  Cont.  Elec.  Cases,  p. 
S7)  does  not  settle  the  question.  In  that  case  the.  Committee  of  Elec- 
tions held  that  the  students  who  voted  in  that  case  in  New  Jersey  under 
the  constitution  and  laws  of  New  Jersey^  and  upon  the  facts  proven,  were 
legal  electors.  But  it  does  not  appear  that  the  House  sustained  the 
advice  of  the  committee.  In  the  case  under  consideration,  the  legisla- 
ture of  Ohio  enacted  a  law  in  1857,  which  has  been  in  force  ever  since, 
the  validity  of  which  has  been  recognized  by  all  departments  of  the 
State  government,  and  has  never  been  judicially  questioned  or  denied 
in  that  State,  and  that  law  provides  for  the  guidance  of  election  ofQcers 
that — 

A  porsou  shall  uot  bo  considered  or  held  to  have  gaiuod  a  residence  in  any  connty  in 
this  State  into  which  he  shall  come  for  temporary  purposes,  ^Yithout  the  intention  of 
making  sucli  county  his  home,  T>ut  ivith  the  intention  of  leaving  the  same  when  he  shall  have 
(jotten  through  with  his  Vusiness  that  drought  him  into  it. 

The  evidence  in  reference  to  these  students  brings  them  respectively 
within  the  clear  operation  of  this  law. 

BLUE   ROOK   TOWNSHIP. 

It  is  claimed  by  the  sitting  member  that,  by  reason  of  alleged  gross 
frauds,  irregularities  and  menacing  disturbances  at  the  election  in  Blue 
Eock  Township,  Musklugum  County,  the  entire  poll  should  be  rejected. 
The  material  facts  in  reference  to  this  precinct  are  as  follows : 

The  oflScers  of  the  election  were  all  the  political  friends  of  the  con- 


198  DIGEST    OP   ELECTION    CASES. 

testant.  120  iiersons  voted  there  in  1866  who  did  not  vote  there  in  1865. 
In  1865,  at  the  governor's  election,  129  votes  were  cast  for  Cox,  the 
republican  candidate,  and  79  votes  for  Morgan,  the  democratic  candi- 
date, makingthemajority  for  Cox  50.  At  the  congressional  election  in  1866, 
206,  votes  are  returned  for  the  contestant,  and  89  for  the  sitting  member. 
The  majority  for  Mr.  Delano  is  117,  and  his  increase  over  the  vote  for 
Cox,  in  1865,  is  67,  aCud  the  increase  in  the  township  since  1865  is  87, 
and  the  increase  in  the  vote  for  Mr.  Morgan  is  10.  In  1867,  711  more 
votes  were  cast  than  ever  before  in  the  13th  district,  yet  in  that  year 
the  whole  vote  in  this  precinct  was  258,  being  37  less  than  in  1866,  and 
Hays,  the  republican  candidate  for  governor,  received,  in  1867,  155 
votes,  being  51  votes  less  than  Mr.  Delano  had  in  1866,  and  Thurman, 
the  democratic  candidate,  received  103,  being  14  more  than  Mr.  Morgan 
had  in  1866. 

The  polls  were  closed  for  one  hour  by  the  election  officers  at  dinner 
time.  The  law  of  Ohio  requires  them  to  be  opened  "  between  the  hours 
of  6  and  10  o'olock  in  the  morning,"  and  continued  open  until  6  o'clock 
in  the  afternoon.  The  distiict  court  of  Hamilton  County,  Ohio,  by  Jus- 
tice Brinkerhoif,  a  distinguished  member  of  the  supreme  court  of  Ohio, 
has  decided,  since  the  election  in  controversy,  that — 

Under  the  Ohio  statute,  passed  March  3,  1852,  "  to  regulate  the  election  of  State  and 
county  ofScers,"  (3  Curwen'sEev.  Stat.,  sec.  1920,)  after  the  polls  of  an  election  have 
been  once  opened  between  the  hours  of  6  and  10  in  the  morning  in  pursuance  thereto, 
they  cannot  be  closed  for  any  purpose,  until  6  o'clock  in  the  afternoon  witlwmtrenderivg 
the  election  illegal  and  void.    (State  vs.  Eitt  et  al.,  Am.  L.  Eeg.  for  December,  1867,  p.  SS.). 

Yet  in  that  case  the  court  says : 

There  is  no  pretense  that  the  ballot-box  was  tampered  with,  but  that  the  judges 
rather  acted  in  ignorance  of  what  their  duties  were. 

In  the  summer  of  1865,  there  sprang  up,  in  this  township,  a  great  deal . 
of  excitement  about  the  alleged  existence  of  petroleum  there,  and  large 
numbers  of  transient  persons,  as  laborers,  speculators,  and  mechanics, 
and  others,  came  into  the  township,  without  intending  to  become  citi- 
zens of  it,  and  many  of  them  are  alleged  to  have  illegally  voted. 

There  were  great  irregularities,  frauds  and  disturbances  attending  the 
conduct  of  the  election,  which  can  be  best  indicated  by  the  repetition 
here  of  the  material  parts  of  the  testimony  on  these  points. 

Thomas  L.  Blwell  testifies  (part  2,  p.  579)  that— 

The  companies  were  principally  formed  in  the  fall  of  1865  and  spring  of  1866.  The}' 
came  from  different  portions  of  Ohio,  Massachusetts,  New  York,  Virginia,  and  Pennsyl- 
vania. They  may  have  been  from  other  States,  but  I  recollect  of  hearing  of  men  from 
these  States.  Men  from  these  different  places  performed  the  labor.  These  were  princi- 
pally from  Virginia.    I  knew  one  man  from  New  Jersey  by  the  name  of  Cox. 

Question.  With  what  political  party  did  the  non-resident  oil  men  act  in  Blue  Eock 
Township  at  the  October  election,  1866  ? — Answer.  Principally  with  the  republican 
party,  with  one  or  two  exceptions. 

Q.  State  what  you  know  relative  to  there  having  been  an  exodus  of  oil  men  from 
Blue  Eock  Township  immediately  after  the  last  October  election. — A.  The  exodus  was 
general ;  the  oil  men  generally  left  immediately  after  the  election. 

James  "White  testifies,  (part  2,  p.  608 :) 

Question.  How  long  have  yOn  resided  in  Blue  Eock  Township,  Muskingum  County  ? — 
Answer.  A  little  over  fifty  years. 

Q.  State  with  what  poiitical  party  the  non-resident  oil  men  in  Blue  Eock  Township 
acted  at  the  last  October  election. — A.  Well,  sir,  as  far  as  I  know,  they  voted  the  repub- 
lican ticket ;  I  understood  there  was  one  voted  the  democratic  ticket :  his  name  wa*i 
Stitely. 
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Q.  Please  state  -svhat  was  tlie  condact  and  bearing  of  the  active  republican  friends  of 
Mr.  Delano  toward  members  of  the  democratic  iiarty  while  at  the  polls. 

(Objected  to.) 

A.  I  thought  they  were  a  little  rougher  than  ever  I  had  seen  there. 

Q.  Describe  what  that  conduct  was. — A.  Well,  I  have  been  a  voter  there  all  my  life, 
and  never  saw  as  much  abuse  to  old  citizens ;  they  called  them  rebels  and  everything 
they  could  lay  their  tongues  to. 

Q.  State  whether  or  not  you  aud  other  democrats  were  intimidated  from  asserting 
your  right  as  challengers  by  the  conduct  of  the  friends  of  Mr.  Delano. — A.  There  were 
three  old  members  went  into  the  house  aud  thought  we  would  challenge  some  of  tjieir 
votes ;  they  commenced  abusing  us  till  I  backed  out,  and  went  out  of  the  house  and 
staid  out. 

Q.  State  whether  or  not  democrats  were  generally  induced  to  leave  the  polls  in  con- 
sequence of  the  abuse  and  threats  of  the  friends  of  Mr.  Delano. — A.  They  did  run  two 
democrats  off ;  the  democrats  came,  and  would  go  right  off' again. 

Cross-examined  by  W.  E.  Sapp,  attorney  for  contestant : 

Q.  What  political  party  do  you  belong  to,  and  for  whom  did  you  vote  for  Congress 
at  the  last  October  election  ? — A.  I  belong  to  the  democratic  party,  and  voted  for  Mr. 
Morgan, 

Q.  Will  you  please  name  any  democrats  who  left  the  place  where  the  election  was 
held  by  reason  of  abuse,  &c.  ?— A.  Yes,  sir ;  I  can  tell  you  two,  Mr.  Farrel  and  Mr.  Silvey . 

Q.  What  was  said  to  them,  and  by  whom  ? — A.  After  they  had 'got  on  their  horses 
ready  to  go,  there  was  a  great  band  of  them  with  Tom  McClees,  hooping  and  hallooing 
and  urging  them  on  ;  I  couldn't  tell  you  the  words  they  said,  for  they  were  all  cursing. 

Q.  Now  you  say  this  was  when  those  gentlemen  got  on  their  horses  to  leave  for 
homo  ;  that  could  not  be  the  cause  of  their  leaving,  could  it  ? — A.  The  cause  of  their 
leaving  was  they  were  abusing  them  ;  Mr.  Silvey  said  something  and  Slater  slapped 
his  hand  over  his  mouth,  and  then  they  swarmed  around  him. 

Joseph  McDonald  testifies,  (part  2,  p.  624 :) 

Question.  How  long  have  you  resided  in  Blue  Eook  Township,  Musldngum  County, 
Ohio  ?— Answer.  Since  1816. 

Q.  Were  you  at  the  election  held  for  State  and  county  officers  and  member  of  Con- 
gress in  said  township  in  October,  1866  ? — A.  Yes,  sir. 

Q.  Please  state  what  you  know  relative  to  the  judges  of  said  election  refusing  to 
swear  non-resident  oil  men  when  they  were  challenged?  As  nearly  as  you  can,  please 
state  what  was  said.^ — A.  They  said  they  fetched  them  iu  as  stragglers  or  Methodist 
preachers,  who  had  a  right  to  vote  wherever  they  were  ;  there  were  some  few  sworn ; 
the  balance  were  not  sworn  ;  the  judges  said  it  was  not  worth  while. 

Q.  Please  state  who  requested  the  judges  of  said  election  to  have  the  non-resident 
oil  men  sworn. — A.  I  did  myself,  and  also  heard  other  persons  do  so,  but  do  not  recol- 
lect who.  They  said  they  had  not  time  to  swear  all  of  them,  and  they  passed  the  oil  men 
into  the  class  of  stragglers  and  Methodist  preachers. 

Q.  Please  state  to  what  political  party  the  judges  of  said  election  belonged  and 
whether  all  the  trustees  of  said  township  officiated  as  judges  at  said  election. — ^A.  They 
were  republicans  ;  there  were  only  two  of  them  officiated ;  John  Patton  was  appointed 
in  Mr.  Sterrett's  place ;  Mr.  Sterrett  was  there  and  voted,  hut  was  sick  and  went  home ; 
Mr.  Patton  was  filso  a  republican. 

Q.  Please  state  what  was  the  conduct  and  bearing  of  the  active  friends  of  Mr.  Delano 
at  that  election  to  members  of  the  democratic  party  ? — A.  They  were  more  like  a  mob 
than  anything  else. 

Q.  State  what  you  know  relative  to  democrats  having  been  driven  from  the  polls  by 
threats  and  intimidations. — A.  One  gentleman  th«re,  I  have  forgotten  his  name,  he 
was  a  democrat,  they  brought  him  up  and  examined  him  ;  he  answered  all  the  ques-; 
tions  that  were  put  to  him,  and  the  mob  called  him  a  secessionist.  They  did  not  let 
him  vote  ;  put  him  off  until  the  afternoon  ;  he  was  willing  to  swear  that  he  had  been 
two  years  in  the  county,  two  years  in  the  State,  and  six  months  in  the  township. 

Q.  To  what  political  party  did  the  non-resident  oil  men,  who  voted  iu  Blue  Eock 
Township  at  the  last  October  election,  belong  ? — A.  They  belonged  to  the  republican 
party  generally ;  there  were  few  democrats. 

John  Silvey  testifies,  (part  2,  p.  633 :) 

Question.  How  long  have  you  resided  in  Blue  Eook  Township,  Muskingum  County, 
Ohio  ? — Answer.  Ever  since  I  was  bom,  about  forty-three  years. 

Q.  Please  state  whether  you  were  present  at  the  election  held  in  Blue  Eock  Town- 
ship for  State  and  county  officers  and  members  of  Congress  in  October,  1866. — A.  I  was. 

Q.  State  what  you  know  relative  to  the  judges  of  said  election  refusing  to  swear 
non-resident  oil  men  when  chalfenged. — A.  Mr.  McDonald  and  I  went  into  the  polls 
and  requested  them  to  swear  these  oil  men ;  the  reply  was  that  it  was  not  necessary ; 


200  DIGEST   OF   ELECTION   CASES. 

that  Mr.  Peyton's  reference  was  enough ;  that  they  are  the  same  as  a  Methodist  preacher 
on  a  circuit ;  wherever  they  were  at  the  time  was  their  residence ;  nothing  further  said 
in  my  presence. 

Q.  Please  state  whether  or  not  democrats  were  intimidated  from  challenging  hy  the 
conduct  of  the  active  friends  of  Mr.  Delano  at  that  election. — A.  Well,  I  suppose  they 
were. 

Q.  State  what  was  the  conduct  toward  democrats  by  the  active  friends  of  Mr.  Delano 
at  that  election.^ — A.  Why,  if  the  democrats  were  to  speak,  fifteen  or  twenty  would  run 
up  and  shake  their  fists  at  you  and  menance  you,  and  threatening  to  beat  you  or  whip 
you. 

Q.  For  how  long  was  that  election  suspended  by  the  judges  at  noon  ? — A.  I  could 
not  tell  you ;  I  wasn't  there  just  at  noon. 

Q.  Please  state  whether  the  democrats  or  mauy  of  them  remained  at  the  polls  during 
the  election  or  went  home  ;  and  if  they  did  not  remain,  what  was  the  reason  ? — A.  Well, 
there  didn't  appear  to  be  many  of  them  remain  at  the  polls.  I  think  there  was  a  rea- 
son of  too  much  rabble  and  too  much  fuss. 

Q.  With  what  political  party  did  the  non-resident  oil  men  in  Blue  Eock  Township 
act  at  the  last  October  election  ? — A.  As  a  general  thing  with  the  republican  party. 

Q.  Now,  can  you  give  the  facts  which  make  them  non-residents  according  to  law ; 
we  want  facts,  and  not  your  opinion  ? — A.  The  fact  is  this :  they  were  there  a  few  days 
before  the  election  ;  they  were  there  at  the  election,  but  they  were  not  there  a  few  days 
after  the  election,  and  they  are  not  there  now — that  is,  a  majority  of  them. 

Further  reference  is  made  to  the  depositions  of  Eobert  Mawhorter, 
(part  2,  p.  586,)  Eobert  Silvey,  (part  2,  p.  613,)  William  B.  Hunter,  (part 
2,  p.  589,)  Joseph  Harper,  and  Alexander  Buchanan,  (part  2,  p.  629, 
and  part  2,  p.  658.) 

In  conclusion,  in  our  judgment,  all  the  proof  touching  this  precinct 
discloses  such  a  condition  of  disorder  and  violence,  and  so  many  gross 
irregularities,  frauds,  and  unlawful  acts,  on  the  part  of  the  election  ofi&- 
cers  and  the  friends  of  the  contestant,  that  it  is  impossible  to  deduce 
the  truth  from  the  returns.  It  is  impossible,  upon  an  impartial  exam- 
ination of  all  the  evidence,  not  to  conclude  that  there  were  committed 
numerous,  palpable,  and  corrupt  violations  of  the  law,  in  rejecting  legal 
and  receiving  illegal  votes,  in  refusing  to  regard  challenges,  in  permit- 
ting confessedly  transient,  itinerant  persons  to  vote  because  they  were 
like  Methodist  preachers,  and  in  other  acts  detailed  in  the  testimony. 
These  conclusions  are  further  greatly  strengthened  by  the  facts  con- 
cerning the  remarkable  changes  in  the  votes  in  this  township  between 
the  years  1865, 1866,  and  1867.  We  refer,  in  this  connection,  as  author- 
ity, to  Blair  vs.  Barrett,  2  Cout.  Blec.  Cas.,  p.  308 ;  Knox  vs.  Blair,  id., 
p.  521,  and  cases  there  cited ;  Howard  vs.  Cooper,  id.,  p.  275 ;  Kneas's 
case.  Parson's  Select  Cas.,  p.  553,  and  Washburn  v.s.  Voorhees,  in  the 
39th  Congress. 

In  view  of  the  whole  case,  upon  all  the  facts  and  the  law  applicable 
thereto  we  feel  compelled  to  reject  the  entire  poll  of  this  township. 

CLINTON   TOWNSHIP,   KNOX   COUNTY. 

It  is  claimed  by  the  sitting  member  that  the  poll  of  this  township 
should  be  rejected.  The  facts  and  the  law  in  reference  to  the  election 
in  this  township  are  as  follows: 

Within  the  corporate  limits  of  this  township  is  situated  the  incorpo- 
^  rated  city  of  Mount  Vernon,  divided  into  five  wards.  The  constitution 
of  Ohio  requires  electors  to  vote  in  the  county,  township,  and  ward  in. 
which  they  reside.    The  laws  of  the  State  require : 

That  each  township  in  the  several  counties  shall  compose  an  election  district,  unless 
siTch  township  is  now,  or  shall  hereafter  be,  divided  by  law  into  more  districts  than 
one  ;  the  election  to  be  held  at  such  place,  in  such  township  or  district  as  the  trustees 
in  each  township  shall  direct;  and  each  ward  of  any  city  that  is  or  may  be  divided 
into  wards  shall  compose  an  election  district;  the  elections  therein  to  be  held  at  aueh 
places  as  the  members  of  the  city  council  for  their  respective  wards  shall  direct ;  and 


DIGEST  OF  ELECTION  CASES.  201 

in  all  elections  holdeu  under  this  act  they  shall  serve  as  judges,  and  perform  tlie  duties 
required  of  township  trustees  in  like  cases.  (Act  of  May  3,  1852 ;  50  Ohio  Laws,  311 ; 
Swan  and  Critch.  Stat.,  p.  532,  sec.  15,  16.) 

That  if  either  of  the  trustees,  common  councilman,  or  clerk  of  any  township,  shall 
fail  to  attend  at  the  time  and  place  of  holding  elections,  or  if  either  of  them  should  be 
a  candidate  for  a  State  or  county  office,  then  it  shall  be  the  duty  of  the  electors  present 
to  choose,  viva  voce,  suitable  persons,  (as  the  case  may  require,)  having  the  qualiiication 
of  electors,  to  act  as  judges  or  clerk  (as  the  case  may  be)  of  the  election.  (Act  of  April 
2, 1859 ;  56  Ohio  Laws,  119 ;  1  Swan  and  Critch.,  p.  533,  see.  20.) 

No  person  shall  be  permitted  to  vote  at  any  election  unless  he  shall  have  been  an 
actual  resident  of  the  State  for  one  year  next  preceding  the  election,  and  an  actual 
resident  of  the  county  for  thirty  days  next  preceding  the  election,  and  an  actual  resi- 
dent of  the  township  or  ward  twenty  days  next  preceding  the  election.  (Act  of  May  1, 
1857;  54  Ohio  Laws,  136;  1  Swan  and  Critch.  Stat.,  p.  743,  sec.  71.) 

Any  person  who  shall  wilfully  vote  in  any  township  or  ward  in  which  he  has  not 
actually  re.9ided  for  twenty  days  next  preceding  the  election,  shall,  on  conviction  thereof, 
l)e  imprisoned  in  the  jail  of  the  proper  county  not  more  than  six  months,  nor  less  than 
one  month.    (Act  of  May  1,  1857 ;  1  Swan  and  Critch.,  p.  544,  sec.  73.) 

Nothing  in  this  act  contained,  so  far  as  the  same  relates  to  the  length  of  time  required 
of  the  voter  to  reside  in  the  township  or  ward  where  he  offers  to  vote,  shall  be  held, 
taken,  or  construed  to  apply  to  any  voter  who  is  the  head  of  a  family,  who  shall  bona  fide 
remove  with  his  family  from  one  ward  into  another  within  the  corporate  limits  of  any 
city  within  this  State,,  or  who  shall  remove  from  one  township  to  another  within  the 
same  county.     (Act  of  May  1,  1857;  Swan  and  Critch.,  p.  544,  sec.  85) 

That  all  elections  hereafter  to  be  holden  for  *  »  *  representatives  to  Congress-shall 
be  held  and  conducted  in  the  manner  prescribed  by  this  act. 

In  the  city  of  Mouut  Vernon  no  election  ivas  held  according  to  law.  N'o 
attem])t  was  made  io  hold  any  election  according  to  law  in  said  city  as  such 
or  in  the  respective  wards  thereof.  An  election  was  held  within  the  terri- 
torial limits  of  tlie  4th  ward,  but  it  was  held  as  a  township  not  as  a 
ward  election,  and  was  held  by  the  trustees  of  Clinton  Township,  neither 
of  whom  was  a  councilman  or  officer  of  the  city.  At  this  election  the 
electors  of  the  township,  including  the  city,  voted.  The  votes  of  the 
citizens  of  the  city  and  those  of  the  citizens  of  the  township  outside  the 
city  were  all  deposited  in  the  same  ballot-box.  The  polls  were  closed 
by  the  officers  of  this  election  from  30  to  60  minutes  between  12  m.  and 
1  o'clock  p.  m.,  and  the  ballot-box  and  poll-books  were  carried  away 
and  kept  by  the  officers,  all  of  whom  were  the  political  friends  of  the 
contestant.  (See  the  decision  of  Justice  Brinkerhoff,  referred  to  in  con- 
nection with  Blue  Eock  Township.)  The  workingmen  in  the  foundries 
and  workshops  of  the  city  generally  voted  during  their  dinner  hour,  from 
12  to  1  o'clock,  and  were  liable  to  lose  wages  if  absent  to  vote  at  another 
hour.  (Part  2,  pp.  286,  287,  211,  and  part  1,  pp.  .132,  133.)  The  gene- 
ral elections  for  Clinton  Township  appear  to  have  been  holden  as  this 
election  was  during  the  preceding  13  or  14  years,  for  some  unexplained 
reason  ignoring  the  existence  of  the  city  and  disregarding  the  plain  let- 
ter of  the  law.  One  of  the  oflcers  of  the  election,  John  Y.  Eeeve, 
refused  to  administer  the  oath  to  many  persons  challenged  by  the  friends 
of  the  contestee,  and  unlawfully  and  fraudulently  deposited  their  ballots 
in  utter  disregard  of  the  demands  of  competent  challengers,  and  thus 
committed  felonies  punishable  by  imprisonment  in  the  penitentiary  of 
the  State.    The  law  says  that: 

If  any  judge  '  '  *  shall  reftise  or  sanction  the  refusal  by  any  other  judge,  of  the 
board  to  which  he  shall  belong  to  administer  either  of  the  oaths  or  affirmations  pre- 
scribed by  the  13th  and  15th  sections  of  this  act,  *  *  *  (to  be  administered  to  any 
person  whose  right  to  vote  is  challenged,)  he  shall  be  imprisoned  in  the  penitentiary 
and  kept  at  hard  labor  not  more  than  five  years  nor  less  than  one  year. 

Can  this  election  be  sustained?  Although  we  deem  it  wholly  immate- 
rial to  effect  the  result  of  this  contest  whether  the  House  exclude  or 
admit  the  poll  of  this  township,  yet  it  becomes  our  imperative  duty  to 
present  the  facts,  the  law,  and  our  views  to  the  House.    The  law,  in  the 
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conduct  of  this  election,  has  not  only  been  openly  disregarded,  but  it 
has  been  also  directly  violated.  No  elections  were  held  in  the  wards  of 
the  city.  Their  ballots  were  confused  with  those  of  the  citizens  of 
the  township  outside.  It  is  no  answer  to  say  that  the  proper  ofQcers 
neglected  to  organize  election  boards  in  the  city,  and  that  the  peo- 
ple therefore  might  vote  at  the  township  poll,  because,  in  such  case, 
it  was  the  right  and  duty  of  the  citizens  at  the  time  to  select  other 
officers,  and  proceed  to  hold  the  election  according  to  law.  The  citizens 
of  the  city  had  uo  right  to  vote  at  all  out  of  their  respective  wards,  and 
to  do  so  was  to  commit  crime  under  the  laws  of  Ohio.  If  all  these 
things  can  be  done  without  vitiating  elections",  then  election  laws  become 
useless  and  inoperative.  Upon  the  evidence  in  this  case  it  is  impossible 
to  purge  this  poll  of  votes  unlawfully  cast,  or  to  determine  what  electors 
of  Clinton  Township  voted  at  all,  or  for  whom  they  voted.  In  Miller  vs. 
Thompson,  2  Contested  Election  Cases,  p.  118,  it  is  held  that  "if  the 
constitution  and  laws  of  a  State  require  that  electors  shall  vote  only  in 
the  counties  in  which  they  reside,  and  at  designated  places  in  those 
counties,  votes  given  at  other  than  the  designated  places  must  be  treated  as 
nullities.^' 

W.e  do  not  feel  at  liberty  for  a  moment  to  hesitate  in  the  conclusion, 
upon  all  the  grounds  of  fact  and.laic,  that  it  is  our  clear  duty  to  reject  this 
poll  entirely.  The  vote  returned  for  the  contestant  was  736,  and  for  the 
contestee  355. 

OTHER   TOWNSHIPS. 

In  reference  to  the  elections  in  Madison,  Muskingum,  Licking,  Union, 
Monroe,  and  Harrison  Townships,  in  Muskingum  County,  and  Harrison 
and  St.  Albans  Townships,  in  Licking  County,  and  Washington  and 
Keene  Townships,  in  Coshocton  County,  and  the  first  ward  of  the  city 
of  Zanesville,  in  Muskingum  County,  although  the  evidence  discloses  in 
the  conduct  of  them  severally  many  irregularities  and  violations  of  the 
letter  and  spirit  of  the  law,  yet,  inasmuch  as  the  evidence  fails  to  show 
any  material  injury  to  either  party,  or  corrupt  and  fraudulent  conduct 
on  the  part  of  the  ofiScers,  we  do  not  think  that  their  rejection  is 
demanded.  The  chief  violations  of  the  letter  of  the  law  consist  in  clos- 
ing the  polls  for  short  periods  during  the  dinner  hour,  and  in  the  too 
frequent  absence  of  one  or  another  of  the  officers  from  his  place  at  the 
polls  while  o^en.  The  fact  of  such  unlawful  closing  of  the  polls,  or  of 
such  occasional  absence  of  an  officer  of  the  election,  without  proof  of  bad 
faith,  fraud,  corruption,  or  actual  injury,  we  deem  insufficient  to  call  for 
the  rejection  of  the  polls  in  question. 

DOUBLE   VOTES. 

The  proof  shows  that  in  Jefferson  T'ownship,  Knox  County,  a  double 
ticket  was  put  into  the  ballot-box,  with  the  name  of  the  contestant  on 
each,  and  both  were  illegally  counted  for  him,  although  the  law  expressly 
required  both  to  be  rejected ;  and,  in  the  counting  out,  one  ballot  for  the 
contestee  was  unlawfully  thrown  out  by  the  officers  of  the  election. 
(Part  2,  pp.  186,  239.)  The  evidence  as  to  these  facts  is  very  clear. 
Two  votes,  therefore,  ought  to  be  deducted  from  the  contestant  in  this 
precinct  and  one  added  to  the  number  for  the  contestee. 

VOTES  ILLEGALLY  EEJEOTEB. 

In  Hartford  Township,  Licking  County,  the  vote  of  Samuel  Sloan  for 
the  contestee  was  unlawfully  rejected  by  the  election  officers,  and  ought 
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now  to  be  added  to  Ms  vote.  (Part  2,  p.  34.)  The  right  of  Sloan  to 
vote  was  perfectly  clear.  Isaac  Boyd  and  James  H.  Miles  are  admitted 
by  contestant  to  have  been  illegally  refused  the  right  to  vote  for  con- 
testee.     (See  contestant's  brief,  page  12.) 

VOTEK  CONVICTED  OP  COUNTERFEITING. 

In  Milford  Township,  Knox  County,  Edward  Beach  voted  for  the  con- 
testant, but  had  been  previously  convicted  by  the  United  States  district 
court  for  the  northern  district  of  Ohio  of  passing  counterfeit  coin  and 
was  unpardoned,  which  offense  is  a  felony  alike  under  the  laws  of  Ohio 
and  of  the  United  States,  and  punishable  in  like  manner  under  each, 
without  disfranchisement  under  the  federal  law.  But  if  the  conviction 
had  been  under  the  laws  of  Ohio,  a  part  of  the  penalty  would  have  been 
disfranchisement.  The  sitting  member  claims,  therefore,  that  as  the 
voter  was  a  citizen  of  that  State,  and  the  offense  was  committed  therein, 
the  disfranchisement  under  the  State  laws  attaches  and  takes  effect  upon 
the  conviction  in  the  federal  court.  We  think  otherwise.  The  penalties 
denounced  against  any  crime  by  the  respective  governments  can  only 
take  effect  as  to  the  government  under  which  they  are  adjudged.  Nei- 
ther government  is  called  upon  to  enforce  the  punishments  prescribed 
on  conviction  of  crime  by  the  other.  There  is  believed  to  be  no  authority 
for  any  other  conclusion. 

VOTE  EECEIVED  AT  PLACE  AWAT  FROM  THE  POLLS. 

In  Hartford  Township,  Licking  County,  Jesse  McCassland  was  per- 
mitted by  the  officers  of  the  election  to  cast  his  vote  at  his  own  house, 
remote  from  the  legal  place  for  holding  the  election,  the  officers  going 
to  his  house  with  the  ballot-box-  and  poll-books  to  receive  his  vote, 
because  he  was  sick.  He  voted  for  the  contestant.  His  vote  was  ille- 
gally received.  ISTo  law  can  tolerate  such  conduct.  "No  court  should 
receive  votes  so  cast.  They  have  been  judicially  held  illegal.  One  vote 
should,  therefore,  be  deducted  from  the  contestant  in  this  precinct. 

BMBEEY. 

There  is  a  great  deal  of  testimony  in  the  record  showing  that  bribery 
was  resorted  to  for  the  purpose  of  securing  votes  for  the  contestant,  and 
in  many  cases  bribery  is  clearly  established.  But,  in  view  of  the  laws 
of  Ohio,  we  deem  it  unnecessary  to  refer  in  detail  to  the  evidence  on  this 
subject.    The  statute  of  Ohio  (1  Swan  &  Oritch.,  540,  sec.  51)  says — 

That  if  any  candidate  or  elector  shall,  directly  or  indirectly,  give  or  2iromise  any  meat, 
drink,  or  other  reward,  with  the  intention  to  procure  his  election,  or  the  election  of  any 
candidate,  he  shall  forfeit  and  pay  for  every  such  offense  a  sum  not  exceeding  five  hun- 
dred dollars,  and  if  a  candidate,  be  rendered  incapable  for  two  years  to  serve  in  the 
office  for  which  he  was  a  candidate. 

And  it  further  provides,  at  page  545,  section  11,  that — 

Any  person  who  shall,  by  bribery,  attempt  to  influence  any  elector  of  this  State  in 
giving  his  vote  or  ballot,  or  who  shall  use  any  threat  to  procure  any  elector  to  vote 
contrary  to  the  inclination  of  such  elector,  or  to  deter  him  from  giving  his  vote  or 
ballot,  shall,  on  conviction  thereof,  be  fined  in  any  sum  not  exceeding  fSOO,  nor  less 
than  |I00,  and  be  imprisoned  in  the  county  jail  of  the  proper  county  not  more  than  six 
months  nor  less  than  one  month. 

We  are  not  able  to  find  any  provisions  in  the  laws  of  Ohio  which  dis- 
franchise the  elector  who  receives  a  bribe  for  his  vote,  or  any  provisions 
which  destroy,  invalidate,  or  reject  the  ballots  cast  in  consideration  of 
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bribes,  or  render  void  or  partially  void  the  polls  at  which  such  ballots 
are  received.  The  whole  policy  of  the  law  seems  intended  to  punish 
only  the  persons,  whether  candidates  or  electors,  who  offer  the  bribes. 
We  cannot  extend  this  policy  beyond  the  settled  Judgment  of  the  State, 
however  much  we  may  condemn  and  deplore  the  policy  itself. 

EECAPITULATION. 

Ofiicial  vote  for  contestant 12, 957 

Add  votes  illegally  rejected '  5 

Add  to  his  official  vote  in  Linton  Township 23 

Add  to  his  official  vote  in  Monroe  Township 10 

Making 12, 995 

Deduct  minors 9 

Deduct  insane  and  idiots , 8 

Deduct  non-residents 45 

Deduct  non-residents,  (students) 10 

Deduct  contestant's  majority  in  Blue  Eock  Township 117 

Deduct  contestant's  majority  in  Clinton  Township 381 

Deduct  double  vote  in  Jefferson  Township 2 

Deduct  vote  of  McOassland 1 

573 

Total  legal  vote  for  contestant 12, 422 

Offlcial  vote  for  contestee , 13, 228 

Add  vote  thrown  out  in  Jefferson  Township 1 

Add  legal  votes  rejected 3 

Making 13, 232 

Deduct  votes  in  Linton  Township 23 

Deduct  votes  in  Monroe  Township 10 

Deduct  minors 3 

Deduct  non-residents 32 

■     68 

Total  legal  ^lote  for  contestee 13, 164 

Total  legal  vote  for  contestant 12, 422 

Legal  majority  for  contestee 742 


We  therefore  conclude  that  the  sitting  member,  George  W.  Morgan, 
is  duly  and  legally  elected  to  represent  the  13th  district  of  Ohio  in  the 
House  of  Representatives,  and  that  the  contestant,  Columbus  Delano,  is 
not  so  elected  and  not  entitled  to  said  seat. 

M.  C.  KEER. 

JOHN  W.  CHANLEE. 
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JAMES  H.  BUECH. 

Tlio  State  may  regulate  the  elective  franchise  within  tli(>  Constitution. 
Eoport  adoptud  nem.  con. 

December  18, 1867. — Mr.  Poland,  from  the  Committee  of  Elections,  made 

the  following  report : 

The  Committee  of  Mections,  to  whom  teas  referred  the  memorial  of  James  H. 
Bureh,  claiming  to  be  entitled  to  the  seat  now  occupied  by  Robert  T.  Van 
Horn,  as  representative  from  the  sixth  congressional  district  of  Missouri, 
and  the  evidence  in  support  thereof,  submit  the  following  report  : 

The  contestant,  in  his  notice  to  the  sitting  member,  claims  that  a  large 
number  of  persons  legally  qualified  to  vote  in  the  district  offered  to  regis- 
ter as  qualified  voters,  and  took  the  oath  required  by  the  constitution 
of  Missouri ;  but  the  ofiQcers  of  registration  refused  to  register  them  as 
qualified  voters,  but  placed  their  names  on  the  rejected  list ;  that  these 
persons,  at  the  election,  offered  their  votes  to  the  election  of&cers,  but  the 
same  were  refused  to  be  received  and  counted  as  legal  votes,  but  were 
placed  among  the  rejected  votes;  that  of  these  persons  thus  refused  regis- 
tration and  whose  votes  were  not  counted,  enough  voted  for  the  contest- 
ant to  give  him  a  majority  of  all  the  votes  cast  in  the  district. 

The  contestant  also  claims  that  the  oath  required  by  the  new  constitu- 
tion of  Missouri,  in  so  far  as  it  prevents  persons  who  were  previously 
voters  in  the  State  from  voting,  by  reason  of  their  inability  truthfully  to 
take  the  oath,  is  invalid  and  void,  because  in  conflict  with  the  provisions 
of  the  Constitution  of  the  United  States. 

The  contestant  also  claims  that  the  oath  required  by  the  new  constitu- 
tion is  illegal  and  void,  because  the  convention  by  whom  the  constitution 
was  framed  exceeded  their  powers ;  and  that  the  constitution  was  not 
duly  ratified  by  the  people,  because  none  were  allowed  to  vote  upon  the 
question  of  its  adoption  except  such  as  could  take  the  oath  prescribed  in 
it,  whereby  many  previous  voters  were  excluded. 

The  contestant  also  charges  that,  in  many  townships  and  counties,  the 
votes  received  were  wrongly  certified ;  that  too  many  certified  for  the 
sitting  member,  and  too  few  for  himself;  that  in  some  counties  legal 
poll-books  were  rejected  where  the  contestant  had  majorities,  and  in 
others  illegal  poll-books  were  admitted  which  gave  majorities  for  the 
sitting  member. 

The  sitting  member,  in  his  answer,  denies  all  and  singular  the  charges 
and  claims  of  the  contestant,  both  of  law  and  fact ;  and  in  addition  he 
charges  that  many  illegal  votes  were  cast  and  counted  for  the  contestant, 
given  by  disloyal  persons,  who  had  been  in  arms  against  the  United 
States,  outlaws,  guerillas,  bushwhackers,  &c. ;  and  that  these  illegal 
votes  for  the  contestant  should  be  excluded. 

The  secretary  of  state  certifies  that  by  the  returns  of  votes  legally 
made  to  him  from  the  sixth  congressional  district,  Robert  T.  Van  Horn 
had  5,391,  and  James  H.  Burch  had  4,857. 

George  Estig,  the  clerk  of  Clinton  County  testifies  that,  on  a  careful 
examination  of  the  poll-book  in  his  ofSce,  he  finds  that  James  H.  Burch 
received  318  votes  in  that  county  instead  of  309,  as  stated  in  the  certifi- 
cate of  the  secretary  of  state.  The  committee  are  satisfied  that  nine 
votes  shonld  be  added  to  the  vote  of  the  contestant  in  the  county  of 
Clinton. 

The  contestant  also  claims  that  all  the  votes  cast  in  the  county  of 
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Clinton,  except  in  the  township  of  Concord,  should  be  excluded  by  reason 
of  the  insuflaciency  of  the  poll-books  returned  by  the  judges  and  clerks  of 
election  in  the  several  townships. 

The  statutes  of  Missouri  require  that  the  judges  and  clerks  of  election, 
■  before  entering  upon  their  duties,  take  the  oath  required  by  the  consti- 
tution, and  also  an  official  oath  prescribed  by  the  statute.  The  statute 
gives  a  form  for  a  poll-book,  in  which  form  it  is  stated  that  the  judges 
and  clerks  were  duly  sworn  previous  to  entering  upon  the  duties  of  their 
ofl&ces.  The  committee  regard  this  as  a  statute  requirement  that  should 
appear  upon  the  poll-books  returned. 

Jeremiah  V.  Bassett  was  clerk  of  Clinton  County  at  the  time  this 
congressional  election  was  held.  He  testifies  that  the  poll-books  from 
the  townships  of  Jackson,  Shoal,  Lafayette,  Hardin,  and  Platte  contained 
no  evidence  that  the  judges  and  clerks  of  election  therein  had  taken  the 
required  oaths.  Robert  W.  Musser,  who  was  deputy  clerk  during  the 
same  time,  testifies  to  the  sajne  fact. 

These  townships  gave  375  votes  for  Van  Horn  and  189  for  Burch. 
The  committee  are  satisfied  that  this  defect  existed  in  the  poll-books  of 
these  townships,  as  stated  by  these  witnesses,  (provided  it  be  admissible 
to  show  such  fact  by  parol  evidence,)  and  if  for  that  cause  th'ey  ought  to 
have  been  excluded  from  the  count  then  the  above  number  of  votes 
should  be  deducted  from  the  votes  of  both  candidates  respectively, 
making  a  difference  of  186  votes  in  fa^or  of  the  contestant. 

The  contestant  also  introduced  two  witnesses  whose  testimony  tended 
to  prove  that  Francis  D.  Phillips,  supervisor  of  registration  for  Clinton 
County,  induced  men  to  enlist  in  the  rebel  army,  and  so  could  not 
truthfully  take  the  oath  required  by  the  constitution  of  Missouri  to 
entitle  him  to  vote  or  hold  office.  As  these  witnesses  are  not  contradicted, 
the  committee  are  compelled  to  find  the  fact  proved,  if  it  be  of  any  legal 
value. 

The  supervisors  of  registration  for  each  county  are  appointed  by  the 
governor,  and  are  to  be  qualified  voters.  These  county  supervisors 
appoint  registers  in  each  election  district  in  the  county,  who  are  also 
to  be  qualified  voters. 

There  is  no  evidence  but  that  Phillips  was  in  every  way  legally  com- 
petent to  hold  this  office,  except  his  inability  to  take  the  oath ;  nor  is 
any  question  made  but  that  he  had,  in  fact,  taken  all  the  necessary  oaths 
and  other  legal  steps  to  make  him  a  qualified  voter ;  that  he  was  duly 
appointed  to  this  office  by  the  governor,  and  had  taken  all  the  oaths 
required  by  his  official  station,  and  had  actually  assumed  and  performed 
the  duties  of  supervisor.  The  committee  are  of  opinion  that  his  acts  as 
such  supei'visor  cannot  be  regarded  as  void,  so  as  to  afiect  the  legality  of 
the  votes  given  at  the  election  ;  that  having  come  into  the  office  under  all 
the  forms  and  requirements  of  the  law,  he  is  at  least  a  good  officer  de 
facto,  whose  acts  are  not  to  be  questioned  in  a  collateral  proceeding,  but 
only  by  some  proceeding  bringing  his  title  to  the  office  directly  in 
question. 

The  contestant's  evidence  tends  to  establish  that  Anthony  Harsel, 
supervisor  of  registration  in  Clay  County,  in  1861  was  a  friend  and 
sympathizer  with  the  southern  rebellion ;  and,  uncontradicted,  the 
committee  think  it  sufficient  to  establish  the  fact;  but  as  in  the  case  of 
Phillips,  we  regard  him  as  being  a  good  de  facto  officer,  whose  acts  can- 
not, in  a' collateral  proceeding,  be  held  invalid  by  reason  of  any  defect 
in  his  official  title. 

The  only  remaining  grounds  upon  which  the  contestant  claims  to  be 
entitled  to  the  seat  rest  upon  what  is  called  the  rejected  votes  ;  which 
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he  claims  sliould  be  counted  for  liim  and  thus  turn  the  majjority  in  his 
favor.  In  April,  1865,  a  new  constitution  for  the  State  of  Missouri  was 
adopted  by  a  convention  of  delegates,  ^Yhich  was  submitted  to  the  vote 
of  the  people  in  the  following  June,  and  the  votes  thereon  having  been 
counted  and  a  majority  found  in  favor  of  its  adoption,  ou  the  1st  day  of 
July,  1865,  the  governor  of  the  State  issued  his  proclamation  declaring 
the  constitution  adopted,  and  in  force  from  and  after  the  4th  day  of  the 
same  July.  Since  that  time  the  new  constitution  has  been  regarded  by 
all  the  departments  of  the  State  government  as  the  fundamental  law  of 
the  State ;  all  the  legislation  of  the  State  has  been  conformed  to  it ;  all 
the  officers  of  the  State,  and  of  all  municipal  subdivisions  of  the  State, 
have  been  elected  and  held  office  according  to  its  requirements,  and  the 
State  has  been  represented  in  both  houses  of  Congress  without  question 
as  to  the  validity  and  binding  obligation  of  this  constitution. 

The  contestant  now  claims  that  this  State  constitution,  so  far  at  least 
as  it  affects  elections  of  members  of  Congress,  should  be  held  a  nullity, 
and  as  if  it  had  never  been  adopted  by  the  jjeople  of  the  State. 

This  is  claimed  upon  the  ground  that  the  convention  by  whom  it  was 
framed  exceeded  their  powers  given  by  the  legislative  act  by  which  the 
convention  was  called,  and  that  this  was  not  cured  by  its  subsequent 
adoption  by  the  people,  because,  in  submitting  it  to  a  vote  of  the  people, 
those  only  were  allowed  to  vote  who  could  take  the  oath  prescribed  in 
the  second  article  of  the  constitution,  the  effect  of  which  was  to  preclude 
large  numbers  from  voting  who  had  been  previously  allowed  to  vote. 
The  committee  have  not  deemed  themselves  at  liberty  to  enter  upon  this 
inquiry. 

It  being  conceded  that  by  every  department  of  the  State  government 
of  Missouri  this  constitution  is  recognized  and  acted  upon  as  the  funda- 
mental law  of  the  State,  and  by  Congress  in  the  reception  of  represent- 
atives from  the  State,  it  is  in  our  judgment  too  late  for  this  House  to 
inquire  as  to  the  regularity  of  its  formation  or  adoption  by  the  State. 

The  third  section  of  the  second  article  of  the  constitution  provides  that 
"no  person  shall  be  deemed  a  qualified  voter  who  has  ever  been,  in 
armed  hostility  to  the  United  States  or  to  the  lawful  authorities  thereof, 
or  to  the  government  of  this  State,  or  has  ever  given  aid,  comfort,  coun- 
tenance, or  support  to  persons  engaged  in  such  hostility;  or  has  ever  in 
any  manner  adhered  to  the  enemies,  foreign  or  domestic,  of  the  United 
States,  either  by  contributing  to  them,  or  by  unlawfully  sending  within 
their  lines,  money,  goods,  letters,  or  information,  or  has  ever  disloyally 
held  communication  with  such  enemies,  or  has  ever  advised  or  aided  any 
person  to  enter  the  service  of  such  enemies;  or  has  ever,  by  act  or  word, 
manifested  his  adherence  to  the  cause  of  such  enemies,  or  his  desire  for 
their  triumph  over  the  arms  of  the  United  States,  or  his  sympathy  with 
those  engaged  in  exciting  or  carrying  on  rebellion  against  the  United 
States;  or  has  ever,  except  under  overpowering  comj)ulsion,  submitted 
to  the  authority  of  the  so-called  '  Confederate  States  of  America,'  or  has 
ever  left  this  State  and  gone  within  the  lines  of  the  armies  of  the  so-called 
'Confederate  States  of  America'  with  the  purpose  of  adhering  to  said 
States  or  armies;  or  has  ever  been  a  member  of,  or  connected  with,  any 
order,  society,  or  organization  inimical  to  the  government  of  the  United 
States,  or  to  the  government  of  this  State;  or  has  ever  been  engaged  in 
guerilla  warfare  against  loyal  inhabitants  of  the  United  States,  or  in 
that  description  of  marauding  commonly  known  as  'bushwhacking,'  or 
has  ever  knowingly  and  willingly  harbored,  aided,  or  countenanced  any 
person  so  engaged;  or  has  ever  come  into  or  left  this  State  for  the  pur- 
pose of  a^'oiding  enrolltneut  for,  or  draft  into,  the  military  service  of  the 
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United  States;  or  has  ever,  with  a  view  to  avoid  eurollment  in  the  mili- 
tia of  this  State,  or  to  escape  the  performance  of  duty  therein,  or  for 
any  other  purpose,  enrolled  himself,  or  authorized  himself  to  be  enrolled, 
by  or  before  any  officer  as  disloyal,  or  as  a  southern  sympathizer,  or  in 
any  other  terms  indicating  his  disaffection  to  the  government  of  the 
United  States  in  its  contest  with  the  rebellion,  or  his  sympathy  with 
those  engaged  in  such  rebellion ;  or,  having  ever  voted  at  any  election 
by  the  people  in  this  State,  or  in  any  other  of  the  United  States,  or  in 
any  of  their  Territories,  or  held  office  in  this  State,  or  in  any  other  of 
the  United  States,  or  in  any  of  their  Territories,  or  under  the  United 
States,  shall  thereafter  have  sought  or  received,  under  claim  of  alienage, 
the  protection  of  any  foreign  government,  through  any  consul  or  other 
officer  thereof,  in  order  to  secure  exemption  from  military  duty  in  the 
militia  of  this  State,  or  in  the  army  of  the  United  States;  nor  shall  any 
such  person  be  capable  of  holding  in  this  State  any  office  of  honor,  trust, 
or  profit,  under  its  authority,  or  of  being  an  officer,  councilman,  director, 
trustee,  or  other  manager  of  any  corporation,  public  or  private,  now 
existing  or  hereafter  established  by  its  authority ;  or  of  acting  as  a  pro- 
fessor or  teacher  in  any  educational  institution,  or  any  common  or  other 
school;  or  of  holding  any  real  estate  or  other  property  in  trust  for  the 
use  of  any  church  or  religious  society  or  congregation." 

The  fourth  section  of  the  second  article  makes  it  the  duty  of  the  legis- 
lature to  immediately  provide  b5'^  law  for  a  complete  and  uniform  regis- 
tration of  voters  in  the  State. 

The  fifth  section  of  the  same  article  provides : 

After  such  a  system  shall  have  been  established,  the  said  oath  (presented  in  the  next 
section)  shall  be  taken  and  subscribed  by  the  voter  at  the  time  of  his  registration. 
Any  person  declining  to  take  said  oath  shall  not  be'allowed  to  vote  or  to  be  registered 
as  a  qualified  voter.  The  taking  thereof  shall  not  be  deemed  conclusive  evidence  of 
the  right  of  the  person  to  vote  or  to  be  registered  as  a  voter,  but  such  right  may,  not- 
withstanding, be  disproved,  .and  after  a  system  of  registration  shall  have  been  estab- 
lished, all  evidence  for  and  against  the  right  of  any  person  as  a  qualiiied  voter  shall  be 
heard  and  passed  upon  by  the  registering  officer  or  officers,  and  not  by  the  judges  of 
election.  The  registering  officer  or  officers  shall  keep  a  register  of  the  names  of  persons 
rejected  as  voters,  and  the  same  shall  be  certified  to  the  judges  of  election,  and  they 
shall  receive  the  ballot  of  any  such  rejected  voter  offering  to  vote,  marking  the  same 
and  certifying  the  vote  thereby  given  as  rejected ;  but  no  such  vote  shall  be  received 
unless  the  party  ofi^ering  it  take,  at  the  time,  the  oath  of  loyalty  hereinafter  prescribed. 

The  material  part  (for  the  purpose  of  the  present  inquiry)  of  the  oath 
prescribed  in  the  sixth  section  is  the  following: 

That  I  am  well  acquainted  with  the  terms  of  the  third  section  of  the  second  article 
of  the  constitution  of  the  State  of  Missouri,  adopted  in  the  year  eighteen  hundred  and 
sixty-five,  and  have  carefully  considered  the  same;  that  I  have  never,  directly  or  indi- 
rectly, done  any  of  the  acts  in  said  section  specified;  that  I  have  always  been  truly  and 
loyally  on  the  side  of  the  United  States  against  all  enemies  thereof,  foreign  and  domes- 
tic, &o. 

The  ninth  section  of  the  same  article  provides  that,  after  sixty  days 
from  the  time  the  constitution  takes  effect,  no  person  shall  be  "  permitted 
to  practice  as  an  attorney  or  counsellor-at-law,  nor  after  that  time  shall 
any  person  be  competent  as  a  bishop,  priest,  deacon,  minister,  elder,  or 
other  clergyman  of  any  religious  persuasion,  sect,  or  denomination,  to 
teach  or  preach,  or  solemnize  marriages,  unless  such  person  shall  have 
first  taken,  subscribed,  and  filed  said  oath." 

Under  this  ninth  section  of  the  constitution  arose  the  case  of  Cum- 
mings  vs.  The  State  of  Missouri,  (i  Wallace,  277,)  in  which  it  was  held 
by  a  majority  of  the  Supreme  Court  of  the  United  States  that  this,  pro- 
vision, having  the  effect  to  deprive  persons  of  the  right  to  practice  pro- 
fessions and  ijursue  avocations  lawful  in  themselves,  in  consequence  of 
acts  done  prior  to  the  adoption  of  the  constitution,  could  only  have  been 
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intended  as  punishment  for  such  acts,  and  was  therefore  in  essence 
and  substance  an  ex  post  facto  law,  and  therefore  forbidden  by  the  Con- 
stitution of  the  United  States. 

The  contestant  claims  that  the  same  application  of  principles  requires 
the  same  decision  in  relation  to  voters;  that  the  virtual  disfranchisement 
of  persons  who  were  voters  under  the  previous  constitution  and  laws  of 
the  State,  but  who  are  prevented  from  voting  under  the  new  constitu- 
tion by  reason  of  their  inability  to  take  the  oath  it  requires,  can  only  be 
regarded  as  a  punishment  for  the  act  which  stands  in  the  way  of  taking 
the  oath,  and  that  the  Constitution  of  the  United  States  prohibits  the 
infliction  of  punishment  by  subsequent  legislation. 

If  such  disfranchisement  must  be  regarded  as  established  for  the  pur- 
pose of  punishing  the  persons  thus  deprived  of  the  right  of  voting,  it 
must  be  admitted  to  come  entirely  within  the  reasoniug  by  which  the 
above  cited  judgment  of  the  court  is  supported. 

Your  committee  believe  that  the  provisions  of  the  new  constitution  of 
Missouri  may  be  supported,  so  far  as  they  require  this  oath  of  voters, 
without  at  all  trenching  upon  the  decision  of  the  Supreme  Court. 

Each  of  the  States  of  the  Union  have  hitherto  regulated  suffrage  within 
their  own  limits  for  themselves,  and  in  such  a  manner  as  the  people  of 
the  State  deemed  most  conducive  to  their  own  interests  and  welfare. 
Suffrage  is  a  political  right  or  privilege  which  every  free  community 
grants  to  such  number  and  class  of  persons  as  it  deems  fittest  to  repre- 
sent and  advance  the  wants  and  interests  of  the  whole.  No  State  grants 
it  to  all  persons,  but  with  such  limitations  as  the  interests  of  all  and  the 
interest  of  the  State  require. 

When  once  granted  it  is  not  a  vested,  irrevocable  right,  but  it  is  held 
at  the  pleasure  of  the  power  that  gave  it,  and  the  State  may,  by  a  change 
of  its  fundamental  law,  restrict  as  well  as  enlarge  it.  Wlien,  therefore, 
the  State  of  Missouri,  in  changing  its  constitution,  saw  fit  to  declare 
that  the  interests  of  the  State  and  of  the  people  of  the  State  would  be 
promoted  by  withholding  the  right  of  voting  from  all  persons  who  could 
not  take  the  prescribed  oath,  they  exercised  no  greater  or  higher  power 
than  exists  in  every  State. 

The  committee  do  not  feel  justified  in  entering  into  any  enlarged  dis- 
cussion of  this  point  of  constitutional  law,  and  therefore  merely  state 
the  facts  and  their  conclusions  thereon. 

But  the  contestant  claims  that  persons  who,  under  all  the  requirements 
and  restrictions  of  the  new  constitution,  were  entitled  to  vote  were 
excluded  from  registration  as  qualified  voters,  and  their  votes  placed 
on  the  rejected  list,  and  to  a  sufficient  extent,  if  counted,  to  have  made 
a  majority  for  him.  It  appears  from  the  evidence  that  many  persons 
who  offered  themselves  for  registration  were  rejected  by  the  officers  of 
registration,  and  their  names  placed  on  the  rejected  list;  that  a  large 
number  of  these  persons  appeared  at  the  polls  and  offered  their  votes, 
but  they  were,  under  the  provisions  of  the  constitution  and  laws  of  the 
State,  marked  as  rejected  votes,  and  not  counted  for  the  persou  for  wliom 
they  were  given.  The  evidence  shows  that  the  following  number  of 
rejected  votes  were  cast  in  the  several  counties  in  the  district,  and  that 
they  were  divided  between  the  sitting  member  and  the  contestant  as 
follows : 

Burcli.   Van  Horn. 

Clinton  County 122 

Eay  County 274 

Lafayette  County 235 

Jackson  County .  343  5 

H.  Mis.  boc.  152 14 
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Bnrch.   Yan  Horn. 

Clay  Coanty 507  1 

Carroll  Couuty 126  1 

Saline  Couuty 569  1 

Platte  County 325  1 


2, 601  8 


There  was  no  evidence  before  the  committee  as  to  any  rejected 
voters  in  the  counties  of  Caldwell  and  Chariton.  The  contestant  claims 
that  48  rejected  votes  were  cast  for  him  in  the  township  of  Concord, 
Clinton  Countj^,  62  in  Lexington,  and  23  in  Davis,  in  Lafayette  County, 
which  were  not  counted  even  among  the  rejected  votes,  on  account  of 
some  imformality  in  the  returns. 

The  evidence  relied  upon  by  the  contestant  to  prove  that  the  persons 
who  were  thus  refused  registration  as  qualified  voters,  and  whose  votes 
were  received  as  rejected  votes,  is  almost  entirely  of  a  general  character. 
No  evidence  applies  to  more  than  half  a  dozen  persons  by  name,  and  the 
right  of  all  these  to  vote  is  not  well  established.  Eli  M.  Lyons,  speaking 
of  the  rejected  list  in  Plattsburg,  Clinton  County  says:  "They  are 
among  the  most  substantial,  wealthy,  and  exemplary  citizens  of  the 
county."  Eobert  Johnson,  in  his  testimony,  says  "he  is  acquainted  with 
most  of  the  men  who  voted  on  the  rejected  list  in  Clinton  County,  and 
does  not  know  of  any  one  of  them  who  was  disloyal  within  the  meaning 
of  the  terms  of  the  new  constitution  of  Missouri."  George  Fuukhouser 
says  of  the  rejected  voters  in  Clinton  County,  "I  did  not  regard  the 
alleged  sympathies  for  which  such  voters  were  rejected  as  amounting  to 
disloyalty  to  the  government  of  the  United  States.  They  were  and  yet 
are  peaceable  and  law-abiding  citizens,  and  law-sustaining,  claiming  to 
be  loyal,  notwithstanding  their  sympathies." 

The  above  are  fair  specimens  of  the  evidence  relied  on  to  establish 
the  right  of  those  on  the  rejected  list  to  have  been  registered,  and  voted 
as  qualified  voters  in  the  counties  of  Clinton,  Clay,  Carroll,  and  Platte. 
There  is  no  evidence  as  to  the  character  of  the  rejected  voters  in  the 
other  counties  of  the  district. 

The  evidence  of  the  contestant  tends  to  show  that  the  restrictions  and 
disqualifications  created  by  the  new  constitution  were  very  rigidly 
enforced,  and  some  instances  of  partisan  unfairness  are  shown,  but  to 
what  extent  this  operated  to  exclude  lawful  voters  from  registration, 
and  who  such  voters  were,  is  left  wholly  vague  and  uncertain.  The 
only  evidence  in  the  case  is  that  taken  by  the  contestant,  and  it  is  prob- 
able that  much  of  the  appearance  of  unfairness  would  have  been  dispelled 
if  evidence  had  been  taken  by  the  sitting  member. 

If  the  class  of  evidence  introduced  by  the  contestant  had  been  the 
only  means  within  his  reach  to  establish  the  right  of  the  persons  rejected 
to  be  registered  and  vote  as  qualitieU  voters,  there  would  be  very  plaus- 
ible ground  to  claim  that  enough  ought  to  be  presumed  jfroui  it  to  at 
least  vacate  the  election,  unless  what  is  proved  by  the  contestant  was 
rebutted  by  evidence  from  the  other  side.  But  the  contestant  was 
not  confined  to  this  proof  or  evidence  of  this  general  nature  at  all.  The 
provisions  of  the  constitution  and  laws  of  Missouri  furnished  him  peculiar 
iacilities  to  establish  his  case,  it  he  relied  upon  proving  that  legal  voters 
were  excluded  from  registration  and  voting  as  qualified  voters,  inasmuch 
as  the  rejected  list  of  the  registers  and  the  rejected  votes  furnished  the 
names  of  the  persons  and  the  candidates  for  whom  they  voted. 
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Under  these  circumstances,  the  committee  consider  they  have  no  right 
to  rely  upon  such  vague  and  general  evidence  as  has  been  furnished,  or 
to  draw  jjresumptions  and  conclusions  from  it  when  it  was  clearly  within 
the  power  of  the  contestant  to  have  established  the  facts  he  asks  us  to 
presume  by  dear  and  exact  proof,  if  such  facts  exist. 

The  committee  consider,  also,  that  in  order  to  unseat  a  member  of  this 
House  who  has  the  regular  certificate  of  election,  and  who  is  conceded 
to  have  received  a  majority  of  several  hundred  votes  of  the  votes  received 
and  counted,  they  should  be  able  to  report  whose  votes  were  excluded 
that  ought  to  have  been  counted ;  that  it  would  not  do  for  the  committee 
or  for  the  House  to  say  that  out  of  twenty-five  hundred  rejected  voters, 
all  of  whose  names  are  unknown,  they  are  satisfied  that  enough  were 
legal  voters  and  ought  to  have  been  counted  to  give  the  contestant  a 
majority. 

Your  committee  therefore  recommend  the  adoption  of  the  following 
resolutions: 

Resolved,  That  James  Ef.  Birch  is  not  entitled  to  a  seat  in  this  House 
as  a  representative  in  the  fortieth  Congress  from  the  sixth  congressional 
district  of  Missouri. 

Resolved,  That  Robert  T.  Van  Horn  is  entitled  to  a  seat  in  this  House 
as  a  representative  in  the  fortieth  Congress  from  the  sixth  congressional 
district  of  Missouri. 


McGROETY  vs.  HOOPER. 

The  first  resolution  declaring  McGrorty  not  entitled  to  the  seat  was  adopted.  The 
second  was  tabled,  (July  23,  1868,)  leaving  Hooper  iu  the  seat. 

July  9,  1868. — Mr.  Chanler,  from- the  committee  of  Elections,  submitted 

the  following  report: 

Report  of  the  Committee  of  Elections  upon  the  contested  election  case  of  Mc- 
Grorty vs.  Hooper,  sitting  delegate  from  the  Territory  of  Utah,  referred 
to  the  Committee  of  Elections,  first  session  fortieth  Congress,  1868. 

To  the  House  of  Representatives  : 

Your  committee,  to  whom  the  above  case  was  referred,  respectfully 
report  that  from  the  testimony  presented  to  them  by  the  respective 
parties  claiming  seats  in  this  House  for  the  fortieth  Congress  as  dele- 
gates from  the  Territory  of  Utah,  they  have  come  to  the  conclusion  set 
forth  in  the  accompanying  resolutions.  A  brief  statement  of  the  facts 
presented  and  the  argument  thereon,  and  the  reasons  which  impressed 
your  committee  as  worthy  of  the  knowledge  of  the  House,  are  here- 
with respectfully  presented  in  the  report  and  appendix.  William 
McGrorty,  contestant,  in  his  brief  sets  forth  the  following,  as  in  sched- 
ule marked  A. 

A. 

WiLLLVM  McGrorty  vs.  Wilijam  H.  Hooper. 

To  the  honorable  the  Chairman  of  the  Committee  of  Elections  : 

The  contestant  presents  his  claim  to  the  seat  of  the  sitting  delegate  from  the  Terri- 
tory of  Utah,  and  in  doing  so  asks  the  serious  consideration  of  the  committee  to  the 
questions  involved,  believing  as  he  does  that  many  of  them  are  of  the  highest  uatijual 
importance. 
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On  the  lOtli  of  January,  1867,  tlio  following  act,  passed  by  the  legislative  assembly 
of  the  Territory,  became  a  law  by  receiving  the  approval  of  the  governor: 

"AN  ACT  to  provide  for  the  election  of  a  delegate  to  the  House  of  Eepresentatives  of  the  United 

States. 

'■  SECTiOJf  1.  Beit  enacted  by  the  governor  and  legislative  assembly  of  the  Territory  of  Utah, 
That  an  election  shall  be  held  on  the  first  Monday  of  February,  1867,  at  the  usual 
places  of  holding  elections  in  the  several  counties  of  the  Territory,  for  the  .election  of 
a  delegate  to  the  House  of  Representatives  of  the  fortieth  Congress.  The  election 
shall  be  held,  conducted,  and  returns  thereof  made,  agreeable  to  an  'Act  regulating 
elections,'  approved  January  3,  1853.  The  delegate  for  the  forty-first  Congress  shall 
be  elected  at  the  general  election,  on  the  first  Monday  of  August,  1868,  and  biennially 
thereafter. 

"  Sec.  2.  This  act  shall  be  in  force  from  and  after  the  passage  thereof 

■'Approved  January  10,  1867." 

In  conformity  with  the  foregoing  enactment,  an  election  was  held  in  the  various 
counties  on  the  4th  day  of  February,  1867. 

The  following  is  an  abstract  of  the  returns  of  said  election,  prepared  by  the  secretary 
of  the  Territory : 

Abstract  of  the  election  held  in  the  Territory  of  Utah,  On  the  ith  day  of  February,  A.  D.  1867, 
for  a  delegate  to  the  Congi-ess  of  the  United  States. 


From  whom  returns  received. 

Number  of  votes  and 
for  whom  cast. 

Counties. 

i 

o 

s 

1 

B 

o 

ICane 

A.  L.  Slier,  deputy  county  clerk 

No  returns 

183 

Wasliingtou 

221 
339 

"Reaver 

William  Frotheringham,  county  clerk... 
No  returns 

Piute 

Millard 

879 

Sevier 

No  returns   .         ... 

Samuel  Pitchforth,  county  clerk 

F.  C.  Robinson,  county  clerk 

244 

1,405 

2, 993 

264 

2,186 

802 

539 

337 

275 

423 

565 

3,413 

Sau  Pete 

Utah 

Ij.  John  Nuttall,  county  clerk 

"Waaatcli 

J.  McNauffhton,  county  clerk  - 

Great  Salt  Lake 

E.  W.  East,  county  clerk  . . . 

41 

6 

Welier 

Waiter  Thompson,  county  clerk 

J.  C.  Wright,  county  clerk 

Box  Elder 

Tooele 

R.  Warhurton,  county  clerk 

64 

Suiuuiit' 

R.  0.  Allred,  county  clerk 

M'orffaii 

T.  E,  S.  Welch,  county  clerk 

Cache 

H.  K.  Cranney,  county  clerk 

Richland 

No  returns 

Green  Elver 

No  returns 

15, 068 

105 

6 

On  the  23d  of  February,  1867,  the  contestant  deposited  in  the  office  of  Wells,  Fargo 
&  Co.,  at  Great  Salt  Lake  City,  a  notice  directed  to  the  Hon.  William  H.  Hooper,  and  a 
similar  notice  to  the  Clerk  of  the  House  of  Eepresentatives,  notifying  them  that  he 
should  contest  the  seat  of  said  Hooper,  which  notices  were  received  in  this  city,  and 
d(^livered  to  the  parties  to  whom  they  were  addressed,  some  time  in  the  month  of 
MSirch  following. 

The  reasons  why  the  groiinds  were  not  stated  in  the  notice  are  fully  set  forth  in  the 
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affidavit  of  contestant,  made  on  the  18tli  of  January,  1868,  which  has  heen  placed 
before  the  committee,  with  the  other  papers  in  tlie  case ;  and  it  is  confidently  submitted 
that  those  reasous  are  sufficient  to  excuse  him  from  a  literal  compliance  with  the 
law.  It  is  there  shown  that  it  would  have  been  impossible  to  contest  the  election  in 
the  usual  manner  because  of  the  hostility  of  the  Mormon  leaders,  endangering  the  lives 
of  himself  and  friends,  and  the  destruction  of  the  ballots  and  lists  of  voters,  at  the  time 
when  the  notice  was  sent  to  Mr.  Hooper. 

Independent  ^f  the  facts  contained  in  said  affidavit,  contestant  claims  to  liave  made 
a  complete  case,  showing  n  paramount  right  to  tlie  seat,  and  that  the  sitting  delegate 
should  be  rejected,  upon  grounds  which  coul<l  not  have  been  obviated  by  any  proceed- 
ing in  the  Territory.  Ho  therefore  respectfully  asks  for  a  hearing  before  the  commit- 
tee, even  should  the  reasons  contained  iu  said  affidavit  be  deemed  insufficient. 

On  the  20th  of  January,  1868,  contestant  caiTsed  to  be  served  on  said  Hooper  a  copy 
of  the  affidavit  referred  to,  and  a  notice  containing  the  grounds  upon  whicli  contestant 
relies. 

They  are  seven  iu  nvimber,  but  may  be  reduced  to  five,  as  follows: 

1.  That  the  sitting  delegate  represents  a  community  separated  from  and  hostile  to 
the  other  portions  of  the  people  of  the  United  States,  anil  organized  and  acting  in  dis- 
regard and  violation  of  the  laws  of  the  .United  States,  under  an  anti-republican  form 
of  government. 

2.  Tliat  he  is  the  representative  of  the  institution  of  polygamy. 

3.  Tliat  his  secret  oath,  takeii  in  the  Mormon  church,  disqualifies  him  from  sitting 
as  a  delegate  iu  the  Congress  of  the  United  States. 

4.  Contestant  claims  to  represent  the  law-abiding  people  of  the  Territory,  and  to 
have  received  the  only  votes  cast  at  the  election  of  February  4,  1867,  which  can  be 
recognized  by  the  connnittee. 

5.  Under  the  head  of  the  illegality  of  the  election  of  the  sitting  member,  contestant 
specifies — 

1.  That  there  were  about  eight  times  as  many  votes  cast  for  the  sitting  delegate  as 
there  were  legal  voters  in  the  Territory. 

2.  The  mode  of  voting  was  by  proxy,  a  method  unauthorized  by  law  and  imknown  to 
our  institutions. 

3.  The  election  was  under  the  control  of  a  secret  organization,  sworn  to  hostility  to 
the  American  people,  thus  directly  endangering  the  personal  safety  of  those  who  voted 
for  contestant. 

4.  The  illegality  and  insufficiency  of  the  returns  made  to  the  secretary  of  the  Terri- 
tory. 

5.  That  the  election  iu  Summit  County  was  continued  for  two  days,  contrary  to  law. 

6.  That  ballots  were  cast  by  proxy  for  aliens  and  minors  indiscriminately. 

7.  That  votes  were  cast  in  favor  of  the  sitting  delegate  in  behalf  of  large  numbers  of 
persons  who  never  appeared  at  the  polls. 

William  H.  Hooper,  sitting  delegate,  in  reply  sets  forth  the  following, 
as  in  schedule  marked  B : 

B. 

A   STATEMENT   OF   THE   POSITIOXS   RELIED   UPON  BY   THE   SITTING  DELEGATE,   WrLLI4.M 

H.   HOOPEK. 

The  sitting  delegate,  William  H.  Hooper,  objects  to  the  course  of  proceedings  in  this 
case,  because  it  does  not  conform  to  the  law  in  any  respect,  nor  to  any  established  pre- 
cedents. 

2.  No  reason  whatever  is  shown  why  contestant  has  n  ot  complied  with  the  law  regulat- 
ing contested  elections.  His  own  affidavit,  filed  and  sworn  to  more  than  eleven  months 
after  the  election  was  held,  is  wholly  unsupported  by  that  of  a  single  other  person  whose 
statement  has  been  taken,  and  is  pointedly  contradicted  by  the  statements  of  men  of 
character  and  position,  residents  of  said  Territory,  and  not  members  of  the  Mi.rmon 
church,  to  wit :  the  affidavits  of  F.  H.  Head,  superintendent  of  Indian  affairs,  Utah 
Territory ;  Amos  Eeed,  late  secretary  and  acting  governor ;  S.  P.  McCuidy,  late  associ- 
ate and  now  chief  justice  of  Utah ;  Frank  Fuller,  late  acting  governor  of  Utah ;  and 
also  by  the  statements  of  forty-one  citizens,  not  Mormons,  who  are  the  leading  merchants, 
bankers,  and  business  men  of  Salt  Lake  City ;  all  of  whom  state  that  contestant  could, 
at  any  time  since  the  election  held  on  the  7th  February,  1867,  have  proceeded  with  this  case 
in  the  manner  prescribed  by  law,  with  entire  and  perfect  safety  to  himself,  without  the 
least  possible  danger  of  personal  violence  ;  and  who  state  further  that  the  fullest  free- 
dom and  expression  of  opinion  is  indulged  in  and  tolerated  iu  said  Territory,  and  that 
McGrorty  himself  publicly  announced  it  often  and  repeatedly  upon  the  streets  in  Salt 
Lake  City,  prior  to  his  leaving  said  Territory ;  that  lie  was  contesting  the  seat  of  the 
sitting  delegate ;  was  in  no  manner  molested  on  account  of  said  aunoimcement ;  and 
yet,  in  the  face  of  all  these  facts,  he  took  no  steps  toward  preparing  his  notice  of  con- 
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test  even,  either  before  the  regidar  session  of  March,  1867,  nor  iu  July  following,  nor 
yet  again  before  the  beginning  of  the  December  term  of  the  same  year,  but  waited 
until  the  18th  day  of  January,  near  a  whole  year  after  the  election,  and  wlien  near 
■half  the  term  of  the  fortieth  Congress  had  expired.  Under  these  circumstances^the 
sitting  delegate  insists  that  there  is  neither  a  shadow  of  law  nor  of  fact  under  which  the 
contestant  can  ask  the  Committee  of  Elections  or  the  House  to  act  iu  this  case.  The 
law  regulating  contested  elections  requires  notice  of  contest  to  be  filed  within  thirty 
days  after  the  result  of  the  election  has  been  ascertained  officially.  .(See  Statutes  at 
Large,  vol.  is.)  The  sitting  delegate  ventures  to  assert  that  this  is  the  first  time  ia 
history  that  a  contestant  has  asserted  that  the  laws  of  Congress  regulating  the  rights 
of  persons  claiming  seats  in  its  body  do  not  apply  to  Territories. 

3.  The  ex  parte  affidavits  cannot  be  used  as  evidence  to  try  this  case  on  its  merits ;  no 
law  or  precedent  would  authorize  this,  and  these  of  themselves  show  no  reason  why 
contestant  should  be  allowed  an  order  of  the  House  to  be  permitted  to  take  testimony 
under  the  law.  Such  being  the  case,  the  contestant  has  no  right  to  be  heard  upon  the 
merits  of  the  case,  and  the  House  no  right  under  any  law  or  precedent  to  act  upon  con- 
testant's claim  as  it  now  comes  before  it. 

4.  The  sitting  delegate  specifically  objects  to  the  notice  of  contest  as  not  legal,  not 
being  filed  imder  any  law  or  precedent,  (near  .twelve  months  after  said  election.)  The 
law  not  having  been  complied  with,  the  sitting  delegate  was  not  bound  to  answer.  An 
answer  would  have  been  a  waiver  of  his  rights  to  have  this  case  tried  in  the  usual 
manner  prescribed  by  law  and  established  by  precedent. 

5.  For  the  same  reason  he  objects  to  the  use  of  the  depositions  of  Smith  and  Wil- 
liamson. He  did  not  appear  to  cross-examine,  because  an  appearance  would  have  been 
a  recognition  of  the  illegal  proceeding,  which  would  have  committed  him  to  a  defense 
before  the  committee.  The  notice  itself  of  contest  being  illegal,  all  proceedings  under 
it  fall. 

6.  These  two  witnesses  do  not  agree  iu  their  statements,  and  prove  nothing  against 
the  sitting  delegate,  who  denies  that  he  has  ever  at  any  time  taken  any  oath  which 
could  in  any  manner  interfere  with  his  duties  as  a  loyal  and  law-abiding  citizen  of  the 
United  States ;  and  he  further  states,  that  to  the  best  of  liis  knowledge  and  belief  there 
is  no  oath  taken  or  required  to  be  taken  by  the  people  known  as  Mormons,  under  any 
rule  of  their  church,  inconsistent  with  their  duties  as  loyal  and  law-abidmg  citizens  of 
the  United  States. 

7.  On  contestant's  printed  affidavits,  all  that  he  has  filed,  as  well  as  on  the  statements 
of  Smith  and  Mrs.  WiUiamson,  he  makes  no  case  for  himself,  and  none  against  the 
sitting  delegate.  By  these  ex  parte  statements,  taken  before  he  had  even  filed  his 
notice  of  contest,  ho  only  shows  what  he  has  alleged  as  irregularities  in  two  voting 
precincts  ;  and  should  the  vote  of  the  two  whole  counties  in  which  the  precincts  are 
located  be  rejected,  the  sitting  delegate  has  over  twelve  thousand  majority ;  McGrorty 
but  sixty-four  votes — these  being  the  only  two  counties  to  which  ex  parte  statements 
have  been  taken  as  to  irregularities,  and  the  evidence  is  not  sufficient  as  to  these. 

8.  The  returns  of  the  election,  as  shown  by  the  papers  filed  by  contestant,  are  made 
in  strict  conformity  to  the  laws  of  the  Territory.  (See  Territorial  Laws  of  Utah,  pages 
88,  90,  206,  92,  and  26.) 

9.  AH  the  alleged  occurrences  of  outrages,  cited  by  contestant  in  his  argument, 
occurred  there,  by  his  own  showing,  from  eight  to  fifteen  years  ago.  Even  if  true, 
which  is  not  admitted  as  charged  by  the  contestant,  they  fall  far  below  the  number 
and  degree  of  outrages  which  occur  iu  all  newly  settled  Territories,  and  are  not  worse 
either  in  acts  or  words  than  are  of  constant  and  almost  daily  occurrence  in  the  oldest 
and  most  thickly  peopled  States  of  the  Union,  can  have  no  kind  of  relation  to  tliis  con- 
test, and  the  sitting  delegate  denies  their  competency  as  testimony  herein,  not  bearing 
on  him  or  this  case  in  any  manner  whatever. 

10.  Restating  his  objection  to  the  whole  proceeding  because  contestant  has  in  no 
manner  complied  with  the  law,  and  has  shown  no  reason  for  not  complying  with  the 
same,  and  not  waiving  any  right  he  has  by  reason  of  this  failure,  the  sitting  delegate 
insists  that  contestant  has  made  no  show  of  claim  for  himself  and  no  case  whatever 
against  the  sitting  delegate.  He  states  further  that  if  it  be  the  object  of  the  contestantj 
McGrorty,  and  his  friends,  as  would  appear  fi-om  the  opening  sentence  in  the  printed 
argument  of  the  counsel,  Mr.  C.  B.  Wait,  "to  induce  the  people  through  their  national 
legislature  to  take  hold  of  the  complicated  political  problem  arising  out  of  the  settle- 
ment of  Utah  Territory,  and  solve  it  upon  principles  of  justice,  of  moderation,  and  of 
sound  statesmanship,"  the  sitting  delegate  has  no  sort  of  objection  to  their  doing  so  iu 
the  proper  manner,  and  here  challenges  the  fullest  and  fairest  examination  by  Congress 
in  a  legitimate  jnanner  into  all  that  pertains  to  said  Territory  and  its  people,  and  he 
here  pledges  himself,  and  the  people  of  said  Territory  of  Utah,  to  give  every  facility 
that  may  be  needed  to  throw  light  upon  all  that  may  be  desired  to  "be  examined  into, 
to  the  end  that  the  whole  status  of  said  Territory  and  its  people  and  their  relation  to 
the  government  of  the  United  States  may  be  fully  understood. 

11.  As  to  the  indirect  personal  allusions  made  by  contestant's  counsel  in  his  printed 
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brief,  which  he  has  furnished  the  committee  and  circulated  among  the  members  of  the 
House,  wherein,  by  insinuation,  he  seeks  to  implicate  the  sitting  delegate  in  crimes, 
the  sitting  delegate  has  no  hesitancy  in  denouncing  such  as  untrue  in  every  particular, 
and  there  is  nOt  a  particle  of  justification  for  such  insinuations,  even  upon  the  ex  parte 
statements  upon  which  alone  contestant  rests  his  case.  He  does  not  deem  it  Iiis  duty, 
nor  this  the  time  or  place,  to  notice  them  further.  Neither  does  he  here  notice  the 
great  mass  of  matter,  which  counsel  has  brought  out  in  his  printed  brief,  reflecting 
upon  the  people  of  Utah,  and  charging  disloyalty  upon  them,  and  hostility  to  the  Uni- 
ted States,  for  the  reasons  heretofore  assigned,  "  contestant  in  no  manner  having  com- 
plied with  the  law,  and  having  shown  no  reason  for  not  complying  therewith."  To 
have  entered  into  a  refutation  of  these  calumnies,  which  can  be  done  by  the  same 
authorities  from  which  contestant  has  selected  his  extracts,  would  have  been  an 
acknowledgment  of  the  right  of  contestant  to  have  had  the  committee  to  act  upon  and 
decide  this  case  upon  the  mere  ex  parte  statements  of  contestant,  his  counsel,  and  his 
friends,  thereby  disregarding  every  principle  of  law,  as  well  as  the  rnles  and  statutes 
regiilating  the  production  ot  testimony. 

The  whole  course  of  said  people  of  Utah  challenges  history  fot  a  parallel  in  devotion 
to  that  government  of  which  they  form  a  part.  Persecuted  and  driven  from  their 
homes  more  than  twenty  years  ago,  while  stripped  of  almost  everything  necessary  to 
life,  and  houseless  and  homeless  on  the  west  bank  of  the  Missouri,  they  promptly 
answered  the  call  of  the  United  States  then  engaged  in  a  foreign  war ;  furnished  all 
the  men  asked  for  soldiers ;  penniless  they  took  up  their  line  of  march,  and  westward 
moved  with  their  families,  their  wives  and  their  little  ones,  over  barren  plains,  through 
hostile  bands  of  savages ;  twelve  hundred  miles  from  civilization,  after  liaving  endured 
untold  hardships,  they  came  to  a  halt,  in  what  was  then  a  desert.  This  desert,  in  this 
short  space  of  time,  they  have  filled  with  more  than  one  hundred  thousand  people,  and 
by  their  industry  and  frugality  have  made  it  a  prosperous  land,  enabling  them  thus  to 
add  greatly  to  the  rapid  settlement  and  development  of  the  country  surrounding  them. 
The  very  first  step  taken  by  the  expelled  exiles  after  once  being  settled  in  their  new 
homes  was  to  seek  to  connect  themselves  again  to  the  federal  Union,  and  to  ask  a 
government  guaranteed  by  its  laws ;  aut)  although  they  have  been  constantly  abused, 
and  almost  continually  denounced,  even  by  many  who  have  held  high  places,  they  have 
never  ceased  to  seek  and  cultivate  more  intimate  relations  with  the  government  and 
people  of  the  United  States,  and  no  people  look  forward  with  more  eagerness  and 
earnest  delight  to  the  completion  of  that  great  work  which  is  soon  to  bring  them  and  their 
once  isolated  country,  in  reality,  almost  to  the  very  doors  of  the  nation's  capital. 

In  review  of  the  grounds  on  whicli  contestant  relies,  your  committee 
deemed  it  their  duty  to  present  to  this  House  their  opinion  of  the  charges 
set  forth  therein  by  the  contestant,  to  wit : 

That  the  sitting  delegate  represents  a  community  separated  from,  and  hostile  to,  the 
other  portions  of  the  people  of  the  United  States,  and  organized  and  acting  in  disregard 
aud  violation  of  the  laws  of  the  United  States,  and  under  an  anti-republican  form  of 
government. 

2d.  That  he  [the  sitting  delegate]  is  the  representative  of  the  institution  of  polygamy. 

3d.  That  his  secret  oath,  taken  in  the  Mormon  church,  disqualifies  him  from  sitting  as 
a  delegate  in  the  Congress  of  the  United  States. 

Tour  committee  report  that  the  Territory  of  Utah  is  geographically 
remote,  and  by  natural  barriers  separated  from  the  other  portion-s  of  the 
people  of  the  dnited  States;  that  any  community  living  in  the  Territory 
of  trtah  would,  for  many ■  reasons,  be  liable  to  the  above  charge;  or 
might,  under  the  laws  regulating  society,  becoine  separated  from  their 
fellow-citizens.  Such  separation  is  the  reasonable  consequences  of 
the  law  of  emigration,  and  applies  with  equal  force  to  all  the  com- 
munities in  the  United  States  who,  by  laws  peculiar  to  themselves,  or 
from  geographical  barriers,  are  separated  from  other  portions  of  the 
people  of  the  United  States. 

The  allegation  that  the  community  alluded  to  by  contestant  is  "hos- 
tile to  the  other  portions  of  the  United  States,  and  organized  and  acting 
iu  disregard  and  violation  of  the  laws  of  the  United  States  under  an 
anti-republican  form  of  government,"  is  one  of  very  grave  impor1;ance, 
and  demands  the  earnest  attention  and  examination  of  this  government. 
To  arrive  at  a  decision  as  to  the  truth  and  justice  of  this  allegation, 
your  committee  were  necessarily  compelled  to  look  for ,  proof  over  a 
wider  range  of  facts  and  statements  than  is  usual  in  ordinary  contested 
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election  cases.  They  had  to  discuss  questions  of  a  social,  political,  and 
religious  character,  presented  to  them  by  the  contestant  as  grounds  of 
his  charge  against  this  community.  The  delay  which  has  occurred  in 
this  case  is  owing  to  the  time  necessary  to  collect  and  collate  facts  in 
regard  to  such  novel  questions  arising' in  so  remote  a  Territory;  and 
your  committee  felt  it  to  be  their  duty  to  grant  to  the  sitting  delegate 
every  opportunity  to  ihake  out  his  statement  of  facts  and  prepare  his 
reply  to  the  contestant. 

Abundant  opportunity  was  therefore  given  to  the  sitting  delegate  to 
communicate  with  his  constituents  before  any  action,  even  of  a  prelimi- 
nary character,  was  taken  by  your  committee  which  might  anticipate 
their  decision  upon,  or  work  prejudice  to  the  rights  of  the  sitting'dele- 
gate.  The  report  of  your  committee  has  been ,  drawn  up  after  proper 
and  reasonable  delay,  in  a  spirit  of  honest  inquiry. 

The  labors  attendant  upon  this  subject  were  not  light,  and  the  con- 
clusions furnished  by  your  committee  are  the  result  of  researcli  among 
the  established  authentic  records  of  the  community  which  the  contest- 
ant charges  with  being  anti-republican.  Your  committee  have  been  in- 
duced to  give  a  full  examination  to  much  collateral  information  in  au- 
thentic printed  works  relating  to  Utah  and  her  people,  referred  to  or 
laid  before  your  committee  by  both  parties  in  this  case. 

It  is  reasonable  that  the  following  statement,  so  far  as  it  refers  to  the 
character  and  customs  of  the  Mormons,  who  form  a  large  majority  of 
the  people  of  Utah,  should  be  prefaced  by  some  explanatory  words. 
All  that  is  here  presented  by  your  committee  is  the  result  of  reading 
and  testimony,  oral  or  written,  and  not  from  their  own  personal  knowl- 
edge or  observation  among  the  Mormons  in  Utah. 

In  the  opinion  of  your  committee,  no  fair  conclusion  can  be  reached 
by  any  such  indirect  method  of  examination.  Certainly  no  philosophic 
inquiry  into  the  nature  and  tendency  of  any  system  can  be  worth  much 
which  is  developed  from  hearsay  and  the  inner  conciousness  of  the  in- 
quirer. Had  De  Tocqueville  published  his  valuable  and  just  criticism 
upon  the  institutions  of  this  country  without  personal  exainination  of 
their  workings  and  without  a  sojourn  among  lis,  although  his  conclusions 
might  have  been  the  same,  their  weight  upon  other  minds  would  have 
been  very  materially  lessened. 

A  brief  summary  of  what  your  committee  has  undertaken  will  per- 
haps be  acceptable,  and  remove  the  necessity  of  future  explanation. 

The  novelty  of  the  subject  presented  to  it  for  report  gave  naturally 
great  interest  to  the  task  imposed,  of  ascertaining — 

I.  What  is  Mormonism? 

II.  The  relations  of  Mormonism  to  Utah,  and  the  relations  of  Utah  to 
this  government. 

III.  The  duties  of  this  government  to  Utah  and  its  inhabitants,  and 
the  remedies  proposed  for  existing  evils  in  the  administration  of  the 
laws  of  Utah. 

IV.  The  contested  election  case  of  McGrrorty  against  Hooper ;  with  the 
conclusion  arrived  at  in  the  mind  of  your  committee. 

I.  What  is  Mormonism '? 

The  Mormon  doctrine  appears  to  be  nothing  original  or  strange,  but 
is  a  combination  of  various  phases  of  opinion  on  religions  dogmas;  a 
concentration  of  the  old,  obsolete  eccentricities  of  fanaticism,  accom- 
modated to  the  spirit  of  religious  toleration  and  adapted  to  the  political 
machinery  of  this  government. 

Mormonism  is  a  natural  outbreak  in  the  nineteenth  century  of  two  great 
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principles  of  human  thought,  action,  and  belief  iu  all  ages.  There  is 
nothing  new  in  it,  except  its  success,  as  illustrated  in  the  Territory  of 
Utah. 

1.  The  yearning  after  mysticism  in  every  soul  seekiug  a  better  knowl- 
edge of  God,  the  Great  Mystery,  the  Spirit  past  tindiug  out. 

2.  The  restless  longing  of  the  mind  for  social  reform,  in  a  world  where 
all  systems  are  more  or  less  a  restraint  on  hoped-for  improvement. 

Out  of  these  two  principles  Mormonism  has  brouglit  forth  the  old 
dogmas  of  theocracy  and  spiritual  wifery — the  latter  Gothic  Scandina- 
vian and  European ;  the  other,  Jewish  and  Asiatic. 

The  history  of  this  society  developes  the  fact  that  'New  England,  New 
Tork,  and  Pennsylvania  furnished  the  men  by  whom  and  the  hints  on 
which  Mormonism  is  built  up. 

Smith,  the  founder,  and  his  family,  were  from  Vermont;  Brigham 
Young,  the  present  head,  and  his  family,  are  from  Massachusetts,  where 
the  theocracy  of  the  Puritan  was  the  basis  of  all  social  and  civil  rule. 
Sidney  Kigdon,  the  first  spiritual  power  in  the  society,  and  the  transla- 
tor of  the  Moruion  tablets, ,  was  from  Pennsylvania,  where  spiritual 
wifery  is  an  old  and  established  institution  among  certain  sectarians. 
The  two  first  of  these  three  men  lived  and  were  educated  in  the  State 
of  New  York,  among  a  people  peculiar  for  their  zealous  yearning  after 
excitement  and  novelty;  the  spiritualists,  gold-hunters,  free-lovers,  and 
rappers  of  western  New  York.  Add  to  these  a  learned  Jew,  professor 
of  Oriental  tongues,  from  one  of  the  colleges  of  New  York,  who  was  for 
a  long  time  connected  intimately  with  the  above-named  leaders  and 
founders  of  Mormonism,  and  if  not  a  Mormon,  certainly  as  the  close 
and  confidential  teacher  among  them,  and  we  have  the  ingredients  of 
this  new  society. 

The  Gothic  mysticism  of  Germany,  mingling  with  the  witchcraft  and 
fervor  of  Puritanism,  all  filtered  through  a  Hebrew  brain  and  shaped 
by  American  shrewdness  into  material  wealth  and  political  power — such 
is  Utah  to  day  iu  the  hands  of  the  Mormon  leaders,  as  presented  by 
history. 

Throwing  aside  all  religious  tests  and  distinctions,  and  looking  only 
at  the  political  phase  of  this  subject,  an  answer  to  the  question.  What 
is  Mormonism?  may  best  be  found  in  the  practice  customary  among 
the  leaders  of  the  Mormons.,  viz,  of  promulgating  their  laws  as  "  special 
revelations"  from  a  Supreme  Being  through  their  seer  or  prophet,  or  as 
the  interpretations  of  their  sacred  books  by  the  hierarchy,  and  allowing 
the  mass  of  the  people  of  Utah  to  vote  upon  questions  deemed  advisa- 
ble and  right  by  their  leaders.  It  is  a  direct  appeal  to  the  superstition 
and  absolute  obedience  of  the  masses,  and  clothes  the  ruler  who  controls 
that  superstition  with  an  unlimited  power.  The  dominion  of  one  man 
or  class  of  men  installed  by  divine  revelation,  so  long  as  the  people  un- 
der that  dominion  believe  in  and  support  it,  is  beyond  the  reach  of  logic,, 
satire,  or  reform.  The  only  consistent  change  is  through  a  new  revela- 
tion from  the  same  source. 

That  people  of  themselves  can  never  attempt  any  reform.  Their  political 
organization  being  divine  in  its  origin,  must  be  for  their  good.  To  assail 
the  government  is  to  outrage  God.  To  submit  is  peace,  prosperity,  and 
power. 

Fervent  fanaticism,  laborious  zeal,  pious  submission,  and  uncomplain- 
ing patience,  mark  the  labors  of  such  a  people.  Heroic  deeds,  conquest 
of  seeming  impossibilities,  magic  success  amid  the  terrors  of  defeat,. 
adorn  their  history.  Exclusiveness,  secrecy,  cruelty,  and  cunning  are 
the  common  evils  of  all  such  organizations. 
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Morals  thrive  or  not  as  tlie  last  revelation  dictates.  The  whole  fabric 
of  domestic  as  of  public  life  is  at  the  mercy  of  diurnal  revolution  or 
divine  revelation.  In  a  word,  the  human  judgment  of  the  individual 
in  such  a  society  is  but  the  instrument  for  good  or  bad  in  the  power  of 
the  prophet  who  reveals  the  divine  mandate.  He  may  bless  or  curse ; 
increase  or  diminish;  lift  up  or  throw  down  whom  he  will.  His  will  is 
law ;  he  is  the  voice  of  God. 

The  success  among  the  American  people  of  the  peculiar  teachings  of 
the  hierarchy  of  Utah,  so  inconsistent  with  our  principles  of  government 
and  social  life,  is  worthy  of  special  attention.  It  seems  reasonable  to 
attribute  it  to  a  strong  motive  and  longing  common  to  every  race  or 
nationality,  and  is  the  embodiment  of  an  inevitable  scheme,  viz,  a 
national  church — an  American  church  with  Its  own  peculiar  martyrs, 
saints,  prophets,  priests,  and  ritual. 

Christianity  in  all  ages  has  undergone  transformations  and  develop- 
ments of  this  kind. 

The  Greek  empire  founded  the  Greek  church.  The  Roman  empire 
founded  the  Eoman  church.  The  English  spirit  of  empire  founded  the 
English  church  for  the  British  empire. 

Luther  founded  a  church  for  the  national  heart  of  Germany.  Calvin 
founded  a  Swiss  church  suited  to  the  national  tastes,  prejudices,  and 
opinions  of  a  people  whose  personal  independence  is  the  epitome  of  their 
national  freedom. 

In  the  constitution  framed  and  uttered  by  the  inhabitants  and  residents 
of  "Windsor,  Hartford,  and  Weathersfleld,  "cohabiting  and  dwelling 
upon  the  river  Connecticut  and  lands  thereunto  adjoining,"  the  formula 
of  a  new  American  hierarchy  was  hinted  at  in  1638,  when  they  "  asso- 
ciated and  conjoined  themselves  to  be  as  one  state  or  commonwealth." 
The  bold  and  free  spirits  of  those  English  Puritans  refused  to  surrender 
civil  liberty  to  church  supremacy ;  but  the  Bible,  as  they  interpreted  it, 
was  made  the  common  oracle  of  state ;  its  interpretations,  in  matters  of 
state,  being  left  to  the  chosen  representatives  of  the  people  exclusively, 
without  binding  the  popular  mind  to  any  superstitious  observances  or 
ritual  obedience.  The  church  and  state,  however,  of  Connecticut  were 
substantially  a  unit. 

Here  the  idea  of  an  American  independent  church  organization  was 
clearly  and  boldly  announced,  and  its  safety  secured  by  the  state  which 
gave  it  being.  This  germ  of  state  church  naturally  would  take  root  in 
congenial  soil,  and,  on  favorable  opportunity,  grow  to  be  suitable  to  the 
demands  of  its  worshipers. 

Thus  the  blue-laws  of  Connecticut  furnish,  perhaps,  the  best  Instance 
among  many  like  efforts  in  our  own  national  history  to  make  divine 
revelation  the  moving  power  in  the  daily  administration  of  government. 

To  the  development  of  the  principles  and  practice  established  in  the 
blue  laws  by  the  descendants  of  the  same  and  kindred  people,  in  a  later 
day,  in  a  more  extended  country,  among  a  less  educated  or  less  primitive 
population,  may  the  origin  of  Mormonism  be  consistently  traced. 

The  origin  of"  Mormonism,  like  that  of  any  society  of  religionists,  bears 
very  little  resemblance  to  its  present  extended  iniiuence.  But  your 
committee  think  they  find  the  cause  of  the  rapid  advance;  among  Ameri- 
cans born  and  of  Protestant  creed,  of  the  peculiar  teachings  of  the  first 
preachers  of  this  society,  in  a  sympathy  with  the  discovery  of  an  Ameri- 
can Bible,  relating  to  the  aboriginal  races  of  this  continent,  by  which 
the  dwellers  on  this  hemisphere  were  brought,  as  it  were,  in  nearer  com- 
munion with  the  God  of  Mount  Sinai,  who  thus  became  the  dispenser 
of  a  new  and  special  moral  code,  added  to  the  Holy  Scriptures,  already 
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accepted  and  interpreted  as  a  divine  covenant  witli  this  peculiar  section 
of  the  earth.  Both  Pa])ists  and  Protestants  of  Europe  were  induced  to 
immigrate  under  the  consciousness  that  each  party  or  religious  society 
was  God's  chosen  people.  Nearly  all  races  of  men  have  at  some  period 
indulged  in  this  longing  to  be  the  special  care  of  the  Divine  Being.  In 
New  JEngland,  New  York,  and  Pennsylvania,  where  the  founders  of 
Mormonism  made  their  greatest  number  of  converts,  these  views  are  the 
natural  result  of  the  teachings  of  our  forefathers — that  we  are  His  pecu- 
liar care,  in  contradistinction  to  the  persecutors  who  drove  them  abroad 
from  Europe. 

The  Mormons  believe  that  the  New  Jerusalem  of  Holy  Scripture  is  to 
be  on  the  continent  of  North  America.  Having  persuaded  themselves 
of  this  pleasing  fact,  they  proceed  to  choose  a  suitable  spot  for  the 
building  of  so  desirable  a  citadel,  and  find  it  very  profitable.  All  persons 
wishing  to  emigrate  to  America,  and  ignorant  of  the  condition  of  our 
society  and  laws,  would  naturally  lend  a  willing  ear  to  so  tempting  a 
proposition  as  that  which  secures  them  a  home  in  this  world  and  the  next 
at  the  same  time,  at  one  venture,  and  under  economical  leaders  to  defray 
the  expenses  in  advance. 

Herein  seems  to  be  the  secret  of  their  proselyting  among  the  ignorant 
rural  population  of  remote  countries.  The  hierarchy  of  Utah  receive 
the  first  benefits  of  all  the  success  of  their  church  at  home  and  abroad, 
and  dispense  them  to  the  people  in  accordance  with  the  customs  of  their 
organization. 

But  for  a  full  and  just  view  of  this  subject  your  committee  must  refer 
to  the  well-established  record  of  the  origin  and  progress  of  this  political 
society.  Appended  is  a  brief  summary  of  the  origin  and  development 
of  the  Territory  of  Utah  and  its  inhabitants.  From  such  records  it  will 
be  seen  that  the  character  of  this  organization  has  changed  very  ma- 
terially since  its  origin.  There  are  several  marked  periods  in  the  course 
of  its  development  worthy  of  the  notice  of  the  political  student: 

1.  It  seemed  to  be  only  a  religious  sentiment  in  the  mind  of  a  few ' 
zealous  persons  at  Fayette,  New  York. 

2.  It  appeared  as  a  financial  corporation  of  land  speculators  under 
the  direction  of  a  presiding  officer  called  a  prophet,  as  at  Kirtland,  in 
Ohio.  Bankruptcy  overwhelmed  this  undertaking,  and  the  leaders  fled 
from  the  sheriff',  and  did  not  rely  on  the  divine  character  of  their  leader 
or  the  devotion  of  his  followers  to  oppose  or  avert  the  course  of  law. 

3.  As  a  successful  trading  post  at  Independence,  in  the  State  of  Mis- 
souri, the  organization  acquired  great  wealth  and  influence.  The 
development  of  their  system  to  meet  the  necessities  of  a  rapid  increase 
of  population  and  property  is  very  worthy  of  observation  and  reflection. 
Here,  however,  too  rapid  material  success  aroused  the  cupidity  or  envy 
of  persons  not  included  in  the  enterprise,  and  many  altercations  took 
place  between  the  Mormons  and  the  Gentiles.  A  severe  collision  resulted 
in  a  treaty  between  the  State  and  Mormons,  which  stipulated  for  the 
departure  of  the  Mormons  from  the  State  of  Missouri — when  the  fourth 
peiiod  of  their  development  took  place,  at  Nauvoo,  in  Illinois,  whither 
they  migrated  after  leaving  Missouri.  A  political  influence  and  material 
prosperity  greater  than  any  previous  period  was  the  result;  but  it  proved 
fatal  to  their  singular  and  sagacious  leader,  who  was  shot  in  jail  by  a 
mob.  The  people  of  Illinois  had  become  incensed  at  the  open  violation 
of  their  laws,  and  demanded  that  the  Mormons  should  leave  their  State. 
Then  came  the  period  fifth,  of  flight  across  the  Missouri  Eiver  on  the 
ice  and  over  the  staked  plains  of  the  desert  to  the  present  Territory  of 
Utah,  under  the  leadership  of  the  present  chief  of  the  Mormon  organ- 
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ization.  The  present,  or  sixth  period,  embraces  the  relation  of  the 
Mormons  to  the  United  States  as  residents  of  the  Territory  of  Utah, 
which  has  been  characterized  by  great  energy,  j)erseverance,  courage, 
and  success. 

The  civilization  of  Europe  has  through  this  society  been  planted  in  an 
oasis  between  two  deserts,  nearly  half-way  between  the  Missouri  and  the 
Pacific,  among  hostile  Indians,  and  in  face  of  great  and  threatening  dan- 
gers from  man  and  nature.  The  wilderness  has  been  reclaimed  and 
made  beautiful  with  varied  and  rich  harvests,  and  shelter  for  the  emi- 
grant across  the  jjlalns  to  California,  furnished  with  well-established 
hospitality.  Our  troops  rely  on  the  industry  of  the  people  of  Utah  for 
their  forage,  comforts,  and  luxuries.  The  missionary  from  the  Eastern 
States  is  tolerated  and  safe  in  the  city  of  Salt  Lake.  The  princijiles  of 
thrift,  enterprise,  and  good  order  are  recognized  and  protected. 

Among  all  this  great  evils  exist,  great  crimes  have  been  committed 
and  have  been  let  go  unwhipped  of  justice.  Open  violation  of  the 
authority  of  this  government  has  frequently  occurred.  The  sanctity  of 
the  ermine  has  been  profaned,  the  course  of  justice  obstructed.  Organ- 
ized assassination  has  been  frequently  perpetrated. 

The  revelations  of  the  seer  have  a  higher  authority  than  the  laws  of 
Congress.  The  sermons  of  the  Mormon  apostles  have  an  edifying  effect 
in  Salt  Lake  City,  quite  equal  in  the  opinion  of  their  followers  to  those 
of  certain  preachers  in  the  cities  of  the  East,  and  of  more  weight  than  a 
judicial  decision.  Intolerance,  wrangling,  violence,  and  polygamy  have 
marred  the  administration  of  our  laws  in  Utah,  and  have  weakened  the 
authority  of  the  United  States.    Why  1 

1.  Because  the  organic  law  of  the  Territory  does  not  remedy  the  evils 
local  and  peculiar  to  Utah,  thereby  leaving  the  dominion  and  control  of 
the  Territory  and  its  resoui-ces  completely  in  the  hands  of  the  hierarchy 
of  the  Mormon  society. 

2.  Because  the  monopoly  of  wealth  and  power  in  the  Territory  is  to  a 
great  extent  in  the  hands  of  the  Mormon  leaders,  excluding  competition 
from  the  so-called  Gentiles,  i.  e.,  citizens  of  the  United  States  not  mem- 
bers of  the  Mormon  society ;  the  preference  being  by  custom  given  to  a 
Mormon  whenever  competition  is  likely  to  injure  the  Mormon  interest. 

3.  Because  the  Gentile  immigration  is  through  the  Territory,  and  does 
not  remain  in  force  sufiflcient  to  influence  Utah.  The  trains  going  west 
pass  along  the  same  beaten  track  through  the  carions,  along  the  salt 
lakes,  across  the  Sierra  to  California.  The  temptations  of  gold  mines 
and  silver  mines  have  built  up  California,  Nevada,  New  Mexico,  Mon- 
tana, Idaho,  and  Colorado ;  but  the  stern  fanaticism  of  the  Mormon,  or 
his  abiding  faith,  or  his  religious  zeal,  have  made  him  steadfast  to  agri- 
culture along  the  shores  of  his  sacied  lake.  The  advantage  has,  in. 
many  respects,  been  with  the  Mormon.  He  has  developed  a  solid  and 
enduring  wealth.  Agriculture,  manufactures,  mining,  and  trade — in 
fine,  industry  of  every  department — thrive  among  the  people,  and  they 
are  naturally  jealous  of  intrusion  and  competition  on  the  field  of  their 
own  enterprise,  created  by  their  own  labor,  at  great  risk,  through  many 
dangers. 

4.  Polygamy,  which  prevails  in  spite  of  express  laws  of  the  United 
States,  in  open  outrage  of  every  sacred  family  tie,  controlling  the  social 
organization  of  the  community,  and  shaming  the  sense  of  propriety  so 
long  and  well  established  among  all  races  of  Europeans  on  this  continent. 
No  officer  of  the  United  States,  civil  or  military,  can  hope  to  exert  any 
salutary  influence  over  this  society  while  polygamy  is  allowed  in  defiance 
of  his  authority  and  against  the  law  of  the  government  he  represents. 
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Polygamy  must  be  abolished  in  all  this  Territory,  or  the  power  of  this 
government  will  be  held  in  contempt  by  every  class  of  inhabitants. 
Through  its  influence  a  social  ban  is  put  on  all  Christian  women  who 
remain  true  to  the  laws  and  customs  of  their  country  and  the  precepts  of 
their  faith.  Isolated  from  all  other  influences  than  their  own  peculiar 
customs  and  prejudices,  the  Mormon  population  are  not  amenable  to  the 
arguments  usually  applied  to  enlighten  or  reform  mankind.  A  revela- 
tion from  the  seer  or  a  strong  inducement  to  migrate  seem  the  only  easy 
remedies.  Polygamy  is  synonymous  with  bigamy.  Bigamy  is,  under 
our  law,  a  crime,  and  polygamy  is  a  monstrous  bigamy.  Under  the 
Mormon  organization  it  seems  to  threaten  to  become  incest.  The  inter- 
marriage of  the  leading  families  has  made  the  usual  definitions  fixing 
relationship  very  complex,  if  not  impossible,  under  the  laws  of  the 
United  States.  To  the  Mormon  such  definitions  of  polygamy  and  its 
developments  are  perhaps  harsh,  but  your  committee  use  only  the  defi- 
nitions established  among  and  by  the  people  of  the  United  States  by 
common  law  and  common  decency.  The  instances  of  incest  among  the 
Mormons  are  taken  from  the  printed  works  on  the  customs  of  that 
society,  and  your  committee  refer  to  them  for  the  reliability  of  the  state- 
ment. There  seems  to  your  committee,  however,  abundant  proof  of  the 
licentious  practices  under  the  law  regulating  marriages  in  Utah  to  call 
for  vigorous  enforcement  of  the  existing  law  of  Congress  on  the  subject 
of  polygamy.  A  conflict  between  monogamy  and  polygamy  has  been 
inaugurated  in  defiance  of  our  laws  by  the  Mormons  themselves. 

It  is  proi)er,  however,  here  to  state  that  polygamy  is  an  innovation 
upon  the  institution  of  matrimony  as  first  practiced  among  the  Mormons. 
The  precise  date  of  its  appearance  among  them  is  not  positively  fixed, 
but  is  limited  between'  the  date  of  1843-'44  and  1852-'53,  according  to 
different  interpretations  of  Mormon  revelation.  A  special  revelation 
preceded  and  sanctified  its  introduction  some  time  before  it  was  openly 
indulged  in  by  the  leaders. 

And  this  licentious  custom  of  marriage  or  reckless  abuse  of  that  sacred 
rite  is  one  of  tlie  most  glaring  and  practical  proofs  of  the  aggressive 
and  dangerous  character  of  a  system  which  gTOws  at  the  will  or  in 
obedience  to  the  lust  of  a  political  ruler  styling  himself  a  iirophet. 
Toleration  of  religious  views  is  a  holy  duty  enforced  on  Congress  by  the 
Constitution,  but  no  law  does  or  can  exist  which  permits  toleration  of 
a  practice  hostile  to  the  safety  of  society.  Such  a  practice  may  be  in- 
troduced by  the  best  and  highest  human  authority,  but  whether  under 
the  name  of  prophet;  priest,  or  king  it  matters  not  so  long  as  the  practice 
introduced  be  against  established  law  of  the  land  or  fatal  to  the  welfare 
of  the  state. 

There  are  other  practices  under  the  hierarchy  of  Utah  which  militate, 
in  the  opinion  of  your  committee,  against  the  principles  of  good  repub- 
lican government.  Bnt  the  origin  of  all  these  existing  evils,  and  the 
certain  source  of  innumerable  future  evils  in  Utah,  is  in  the  prophetic 
power  of  the  head  of  the  society  which  rules  there.  The  union  of  church 
and  state,  the  combined  sanctity  of  the  voice  of  God  and  the  will  of  the 
people,  arm  the  chosen  ruler  of  that  organization  with  spiritual  and 
temporal  power. 

Has  that  power  been  hostile  to  the  government  of  the  United  States'? 
Your  committee  believes  that  it  is  and  has  been  hostile  rather  from  the 
inherent  spirit  of  its  creation  than  from  any  design  on  the  part  of  that 
people.  iS'ew  religious  societies  are  naturally  zealous  and  tend  to  fan- 
jiticism. 

Panaticism  at  first  is  always  aggressive,  then  becomes  exclusive,  and 
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then  seeks  isolation.  Such  seems  to  have  been  exactly  the  course  run 
by  the  Mormon  society  up  to  its  establishing  itself  in  the  wilderness  of 
Utah.  In  seeking  to  develop  the  germ  of  their  religion  the  Mormons 
naturally  ran  against  existing  theories  of  faith,  and  imagined  themselves 
persecuted.  The  character  of  martyr  is  the  cheapest  and  best  for  pro- 
selyting among  men  yet  discovered.  And  a  little  persistent  opposition 
to  established  law  and  custom  can  always  breed  persecution.  So  far,, 
therefore,  as  it  was  to  the  interest  of  the  leaders  of  Mormonisin  to  oppose 
this  government,"  to  strengthen  and  enrich  themselves  and  secure  the 
support  of  new  converts,  your  committee  think  the  organization  has 
been  antagonistic  to  the  United  States.  But  from  no  malice  aforethought 
have  they  ever,  as  far  as  any  proof  has  come  to  your  committee,  organ- 
ized rebellion  or  sedition  against  the  supreme  authority  of  this  Union, 
or  committed  treason  by  any  overt  act. 

To  remedy  the  evils  which  now  exist  in  this  Territory  and  to  prevent 
them  in  the  future,  has  been  a  matter  of  serious  consideration  for  many 
years  by  this  government,  and  a  plan  is  now  before  the  Committee  on 
Territories  in  the  Senate  for  radicallj^  changing  the  manner  of  carrying 
on  the  government  of  Utah. 

The  duties  of  your  committee  do  not  extend  to  the  subject-matter  of 
reform  in  the  Territory  further  than  to  protect  the  purity  of  the  repre- 
sentative system,  and  secure  to  every  citizen  of  the  United  States  the 
full  enjoyment  of  his  liberty  at  the  polls. 

Your  committee  believe  that  it  is  the  imperative  duty  of  Congress  to 
enforce  the  laws  by  every  means  in  the  power  of  this  government,  to  pre- 
vent undue  iniluence  of  the  hierarchy  of  the  Mormon  society  over  the 
people  of  that  Territory. 

A  strong  belief  exists  in  the  mind  of  your  committee  that  to  consider- 
able extent  such  influence  has  been  used  in  the  recent  elections  for  dele- 
gate to  Congress  from  Utah,  but  sufficient  proof  of  its  illegality  has  not 
come  to  their  knowledge  to  warrant,  in  their  opinion,  any  direct  inter- 
ference by  immediate  action  of  Congress. 

The  vote  polled,  under  whatever  control  it  may  have  been  deposited, 
is,  in  the  opinion  of  your  committee,  in  default  of  full  and  satisfactory 
evidence  to  the  contrary,  to  be  deemed  and  accepted  as  the  legal  vote 
of  the  people  of  Utah.  Their  minds  may  have  been  under  religious  or 
other  prejudice,  created  or  increased  by  the  Mormon  leaders  in  favor  of 
one  candidate  and  against  the  other,  but  there  is  no  reason  to  conclude 
that  the  free  exercise  of  the  ballot  by  the  citizen  was  unlawfully  prevented 
by  force  or  fraud.  IvTo  sufficient  proof  to  that  effect  .has,  in  the  opinion 
of  your  committee,  been  presented  by  the  contestant.  The  committee 
therefore  unanimously  agree  to  present  the  following  resolutions,  to 
■wit: 

Besolved,  That  William  McGrorty  is  not  entitled,  to  a  seat  in  this  House, 
as  a  delegate  from  the  Territory  of  Utah. 

Besohed,  That  William  H.  Hooper  is  entitled  to  a  seat  in  this  House, 
as  a  delegate  from  the  Territory  of  Utah. 


APPENDIX. 

The  Territory  of  Utah,  at  the  time  it  was  first  settled  by  the  Mormons 
in  184:C-'4:7,  comprised  the  tract  lying  between  latitude  37°  and  42°,  and 
was  bounded  on  the  west  by  the  eastern  base  of  the  Sierra  Nevada 
Mountains,  on  the  east  by  the  summit  of  the  Kocky  Mountains,  and  con- 
tained about  188,000  square  miles. 
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The  present  boundary  of  XJtali  is  as  follows,  on  Keeler's  Map  of  the 
Territory  of  the  United  States:  North,  along  latitude  42°,  by  Idaho 
Territory ;  east,  by  Dakota  and  Colorado  Territories ;  south,  along  37° 
latitude,  by  Arizona;  west,  by  Nevada. 

The  Central  and  Union  Paciiic  railroad  route  runs  through  the  north- 
ern part  of  this  Territory,  within  about  twenty-seven  miles  of  Great  Salt 
Lake  City,  and  is  to  connect  with  that  city  by  a  side  track,  running 
nearly  due  south  and  about  twenty-seven  miles  long. 

POPULATION. 

The  difficulty  of  procuring  accurate  ofl&cial  information  on  this  head, 
and  the  conflicting  statements  with  regard  to  the  exact  population  of 
Utah,  make  it  difficult,  if  not  impossible,  for  your  committee  to  estimate 
correctly  in  this  matter.  The  population  is  variously  estimated  to  be 
from  42,000  up  to  95,000,  25,000  of  the  95,000  being  in  the  city  of 
Great  Salt  Lake.  According  to  another  construction  of  this  last  state- 
ment, there  are  95,000  in  the  Territory  and  25,000  in  the  city.  Your 
committee  deem  it  reasonable  to  estimate  the  population  at  about 
100,000  in  the  whole  Territory  of  Utah,  as  at  present  organized. 

The  census  of  1860  shows  that  at  that  time  the  population  numbered 
40,273.  This  number  has  been  reduced  since  that  time,  by  the  attach- 
ing of  various  settlem'ents  to  the  adjoining  Territories  of  Nevada  and 
Idaho,  at  least  10,000,  and  has  been  augmented  by  immigration  by  some- 
what more  than  the  same  number,  say  12,000.  The  natural  increase  of 
the  resident  population  has  been  about  balanced  by  the  exodus  of  dis- 
affected Mormons  to  California  and  the  Atlantic  States,  and  the  migration 
of  young  unmarried  men  to  the  mines  of  Nevada,  Idaho,  and  Montana. 

This  gives  as  the  number  of  the  population  in  the  Territory  in  1867, 
not  counting  transient  persons,  miners,  and  others,  who  remain  a  few 
days  or  weeks  and  pass  on,  42,273.     Of  these  at  least  40,000  are  Mormons. 

In  a  pamphlet  published  in  Utah  city  by  Thomas  D.  Brown  &  Co., 
mining  brokers.  Great  Salt  Lake  City,  1865,  the  Mormon  population  of 
Utah  is  stated  to  be  25,000  in  the  city,  95,000  in  the  Territory.  Of  the 
non-Mormon  population  no  estimate  or  statement  Is  given.by  the  author 
of  the  pampHlet.  Hon.  Mr.  Hooper,  the  sitting  delegate,  in  a  letter 
addressed  to  your  committee,  has  furnished  ofQcial  tabular  statements 
in  regard  to  the  population  of  Utah,  which  are,  together  with  his  letter, 
herewith  presented  to  the  House. 

HISTORY. 

In  the  year  1815,  the  father  of  Joseph  Smith,  jr.,  founder  of  Mormon- 
ism,  moved  with  his  family  from  Windsor,  Vermont,  to  Palmyra,  New 
York.  Joseph,  the  Mormon,  was  ten  years  old  when  the  family  first 
settled  at  Palmyra. 

About  the  year  1820,  he  had  a  kind  of  preparatory  vision  while  he 
was  in  a  retired  place  engaged  in  prayer,  in  which  two  glorious  person- 
ages appeared  to  him,  and  informed  him  his  sins  were  forgiven,  and  that 
he  should  have  at  some  future  time  a  revelation  "of  the  true  doctrine 
and  fullness  of  the  gospel." 

1823,  September  22,  he  had  another  vision.  The  next  day  he  had 
another  vision,  instructing  him  to  go  and  get  the  sacred  writings  on 
which  the  church  of  the  Latter-day  Saints  was  to  be  built  up. 

1827,  September  22.— He  was  permitted  to  get  possession  of  the  plates, 
on  which  the  sacred  writings  were  inscribed. 
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1829,  May  15.— John  the  Baptist,  of  Ohristiaa  history,  appeared  aud 
laid  hands  on  Smith  and  Oliver  Cowdry,  ordaining  them  into  the 
Aaronic  priesthood,  and  commanded  them  to  baptize  each  other,  which 
they  accordingly  did. 

1830. — The  Book  of  Mormon  made  its  appearance.  This  is  its  con- 
tents, according  to  Parley  P.  Pratt,  a  Mormon  apostle :  "  The  Book 
of  Mormon  contains  the  history  of  the  ancient  inhabitants  of  America, 
who  were  a  branch  of  the  house  of  Israel,  of  the  tribe  of  Joseph,  of  whom 
the  Indians  are  still  a  remnant.  *  *  *  Qne  of  the  prophets, 
whose  name  was  Mormon,  saw  fit  to  make  an  abridgment  of  their  history, 
their  prophecies,  and  their  doctrines,  which  he  engraved  on  plates,  and 
afterwards  being  slain,  the  records  fell  into  the  hands  of  his  son  Moroni, 
who  deposited  them  in  the  earth  about  tlie  year  420,  in  a  hill  called 
Cumori,  in  Ontario  Countj',  New  York  State.'" 

1830,  June  1. — At  Payette,  county  of  Ontario,  State  of  New  York, 
Joseph  Smith 'first  organized  his  Church,  consisting  of  thirty  members. 
In  the  course  of  the  same  year  the  Church  was  moved  to  Kirtland,  Ohio. 

Now  began  the  system  of  revelations  by  Smith.  All  the  movements 
of  this  Church  were  regulated  by  the  revelation  from  Smith,  whether  in 
sacred  or  secular  matters. 

1831. — In  obedience  to  a  revelation,  (June,  1831,)  Smith  and  his 
apostle,  Sidney  Rigdon,  went  from  Kirtland  to  Jackson  County,  Missouri, 
and  fixed  on  the  spot  where  Independence  now  stands  as  the  site  of  the 
great  Mormon  temple,  and  the  gathering-place  of  the  Latter-Day  Saints. 

1833,  July  20. — The  people  of  Missouri  held  a  meeting  at  which  they 
resolved  on  the  expulsion  of  the  Mormons. 

July  23. — The  Mormons  entered  into  an  agreement  to  leave  Jackson 
County,  and  in  1833,  November  30,  they  had  all  crossed  the  Missouri  River 
into  Clay  County,  Missouri,  where  they  had  a  temporary  refuge  from 
popular  violence. 

1836,  June  29. — A  meeting  of  the  citizens  of  Clay  County  was  held  at 
Liberty,  Missouri,  which  compelled  the  Mormons  to  leave  that  county. 
They  subsequently  gathered  in  Caldwell  County,  founding  the  city  of 
the  "Far  West,"  and  ot.her  smaller  places.  The  popular  storm,  however, 
drove  them  from  the  State  of  Missouri.  Smith,  accompanied  by  a  chosen 
band  of  one  hundred  young  men,  secretly  armed,  had  visited  Illinois  in 
1834  for  the  purpose  of  selecting  a  new  home  for  his  people. 

1838,  November  10. — The  governor  of  Missouri  ordered  the  military  to 
act  with  vigor  against  the  Mormons,  and  force  them  to  leave  Missouri. 
Smith  was  arrested  and  thrown  into  prison,  where  he  remained  until 
1839,  in  the  spring. 

1839. — The  Mormons  having  settled  themselves  upon  a  bend  of  the 
Mississippi,  in  the  county  of  Hancock,  in  the  State  of  Illinois,  where  the 
village  of  Commerce  had  been  laid  out,  established  the  city  of  Nauvoo. 

1841. — A  new  revelation  from  Smith  appointed  Nauvoo  one  of  the 
stakes  of  Zion,  and  ordered  a  temple  to  be  built. 

1842. — At  this  period,  the  Mormons  were  estimated  in  the  United 
States  and  Great  Britain  to  number  about  150,000,  and  were  on  the 
increase.  A  formidable  band  of  4,000  men  was  armed  and  equipped,  aud 
organized  into  the  Nauvoo  Legion.  These  were  the  palmy  days  of 
Mormonism.    Polygamy  had  not  yet  been  revealed,  or  put  in  practice. 

1843,  July  12. — A  new  revelation  enjoined  polygamy  on  the  saints,  or 
rather  permitted  them  to  indulge  in  it. 

1844,  February  15. — Smith  became  a  leading  politician,  and  was  duly 
put  forth  as  a  candidate  for  the  presidency  by  the  "Times  and  Seasons" 
newspaper  at  Nauvoo. 
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1844,  May  6. — P.  M.  Higbee,  practicing  polygamy,  being  cut  off  from 
the  Church  of  Latter-Day  Saints,  sued  Joseph  Smith,  senior,  before  the 
municipal  court  of  Kauvoo,  and  in  support  of  the  proceedings  the  prophet 
and  others  were  sworn  as  witnesses,  disclosing  a  very  corrupt  condition 
of  morals  at  Nauvoo.  At  this  time  spiritual  wifery  was  directly  charged 
on  some  of  the  elders  of  the  Mormon  Church.  Great  popular  indignation 
followed  these  disclosures.  A  collision  between  Mormonism  and  the 
people  of  Illinois  was  inevitable. 

1844.  June  21. — The  governor  of  Illinois  proposed  to  the  Smiths  that 
they  should  surrender  themselves  as  prsioners  to  the  State  authorities, 
upon  a  pledge  of  safety  from  personal  violence  from  the  mob.  This 
agreement  was  made,  but  not  fairly  kept  by  the  State  authorities ;  for 
on  the  27th  of  June  the  prisoners  .were  assailed  by  an  armed  mob,  and 
murdered,  at  6  in  the  evening,  in  jail. 

1844,  August  15. — Brigham  Young,  president  of  the  Twelve  Apostles, 
issued,  with  others,  an  address  to  pacify  the  Mormons,  and  succeeded. 

1844,  October  7. — Brigham  Young  was  declared  successor  to  Joseph 
Smith,  the  prophet,  under  the  name  of  Seer.  At  this  date  Kauvoo  is 
reported,  by  the  Times  and  Seasons,  to  have  contained  a  population  of 
14,000,  nine-tenths  of  whom  were  Mormons. 

1846,  January. — A  plan  of  removal  from  Nauvoo  to  the  Pacific  coast 
became  a  fixed  idea  in  the  Mormon  mind.  Young  manifested  much 
ability  and  forecast  in  his  arrangements  to  remove  a  population  of  15,000 
souls  to  a  new  home  beyond  the  Eocky  Mountains. 

The  pioneer  band  of  the  Mormons  reached  Great  Salt  Lake  Valley,  the 
new  Mormon  Zion,  4,000  strong,  July,  1847,  and  laid  the  foundation  of 
Great  Salt  Lake  City. 

1848. — Nearly  all  the  Mormon  inhabitants  of  ISTauvoo  and  neighborhood 
reached  Great  Salt  Lake. 

1849. — Public  works,  internal  improvements,  the  perpetual  emigrating- 
fund,  and  the  tithing  office,  were  established  about  this  time. 

The  end  of  the  Mexican  war  recruited  the  Mormon  capital  with  the 
members^  of  a  battalion  of  that  organization  which  had  marched  to 
Mexico  under  the  United  States  flag. 

Young  now  began  to  establish  an  independent  State,  called  the  State 
of  Deseret,  under  a  constitution,  with  the  following  boundaries  :  "Com- 
mencing at  33°  north  latitude,  where  it  crosses  the  108°  longitude,  west 
of  Greenwich ;  thence  running  south  and  west  to  the  northern  boundary 
of  Mexico;  thence  west  to  and  down  the  main  channel  of  the  Gila  Eiver, 
on  the  northern  line  of  Mexico  and  on  the  northern  boundary  of  Lower 
California  to  the  Pacific  Ocean ;  thence  along  the  coast  northwesterly  to 
118°  30'  west  longitude ;  thence  north  to  where  said  line  intersects  the 
dividing  ridge  of  the  Sierra  Nevada  Mountains;  thence  north  along  the 
summit  of  the  Sierra  Nevada  Mountains  to  the  dividing  range  of  moun- 
tains that  separates  the  waters  flowing  into  the  Columbia  Eiver  from  the 
waters  running  into  the  Great  Basin ;  thence  easterly  along  the  dividing 
range  of  mountains  that  separates  said  waters  flowing  into  the  Columbia 
Eiver  on  the  north,  from  the  waters  flowing  into  the  Great  Basin  on  the 
south,  to  the  summit  of  the  Wind  Eiver  chain  of  mountains ;  thence 
southeast  (s.  e.)  and  south  by  the  dividing  range  of  mountains  that  sep- 
arates the  waters  flowing  into  the  Gulf  of  Mexico  from  the  waters  flowing 
into  the  Gulf  of  California  to  the  place  of  beginning;"  as  set  forth  in  a 
map  drawn  by  Charles  Preass,  and  published  by  order  of  the  United 
States  Senate,  1848. 

In  1850  the  Territory  of  Utah  was  first  organized,  under  an  act  of 
H.  Mis.  Doc.  152 15 
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Congress,  and  soon  after  Brigham  Young  was  appointed  governor  by 
the  Prjesident. 

1851. — The  legislative  assembly  was  elected  under  the  territorial  bill, 
and  held  its  first  session  the  following  fall  and  winter,  and  from  this 
period  the  laws  of  the  United  States  have  been  nominally  in  operation. 
What  the  reality  is  in  this  respect  will  appear  more  fully  on  further 
investigation. 

1853,  January  S.^The  following  provision  regulating  elections  was 
passed  by  the  territorial  legislature  of  Utah  : 

Sec.  5.  Each  electot  shall  provide  himself  with  a  vote,  containing  the  names  of 
the  persons  he  wishes  elected,  and  the  offices  he  would  have  them  to  till,  and  present 
it,  neatly  folded,  to  the  judge  of  the  election,  who  shall  number  and  deposit  it  in  the 
ballot-hox.  The  clerk  shall  then  write  the  name  of  the  elector,  and  opposite  it  the 
number  of  his  vote.  • 

Sbc.  6.  At  the  close  of  the  election  the  judge  shall  seal  up  the  ballot-box  and  the 
list  of  the  names  of  the  electors  and  transmit  the  same  without  delay  to  the  county 
clerk. 

By  this  ingenious  contrivance  it  is  known  whom  each  elector  votes 
for,  and  the  dangers  of  a  free  exercise  of  the  rights  of  suffrage  by  secret 
ballot  averted.  It  reduces  the  ballot  to  a  viva  voce  vote.  A  similar 
practice  existed  in  colonial  times  in  Ehode  Island  as  to  indorsing  the 
ballot ;  and  the  present  method  of  viva  voce  in  Kentucky  is  practically 
the  same,  and  was  the  custom  formerly  iu  Virginia. 

On  the  10th  of  January,  1867,  the  following  act,  passed  by  the  legisla- 
tive assembly  of  the  Territory,  became  a  law  by  receiving  the  approval 
of  the  governor : 

AN  AC  T  to  provide  for  the  election  of  a  delegate  to  tlie  House  of  Representatives  of  the  United  States . 

Section  1.  Be  it  enacted  by  the  governor  and  legislative  assembly  of  the  Territory  of 
Utah :  That  an  election  shall  be  held  on  the  first  Monday  of  February,  1867,  at  the 
usual  places  of  holding  elections  in  the  several  counties  of  the  Territory,  for  the  election 
of  a  delegate  to  the  House  of  Eepreseutatives  for  the  fortieth  Congress.  The  election 
shall  be  field,  conducted,  and  returns  thereof  made,  agreeable  to  "  An  act  regulating 
elections,"  approved  January  3,  1853.  The  delegate  for  the  fortyfirst  Congress  ahaU 
be  elected  at  the  general  election  on  the  first  Monday  of  August,  1868,  and  biennially 
thereafter.  • 

Sec.  2.  This  act  shall  be  in  force  from  and  after  the  passage  thereof. 

Approved  January  10,  1867. 

This  is  the  first  act  ever  passed  by  the  legislative  assembly  specifically 
providing  for  the  election  of  a  delegate  to  Congress  from  Utah  Territory, 
and  prescribing  the  times,  places,  and  manner  of  holding  the  elections, 
as  required  by  the  organic  act. 

For  nearly  seventeeeu  years  the  people  of  the  United  States  have 
been  paying  mileage  and  compensation  to  delegates /rom  Utah. 

In  conformity  with  the  foregoing  enactment,  an  election  was  held  in 
the  various  counties  on  the  4th  day  of  February,  1867. 

1852. — The  Danites,  or  secret  police  of  the  Mormon  society,  established 
by  Smith  by  divine  revelation,  afforded  an  illustration  of  the  local  police 
in  Utah  in  the  following  manner,  (seeFerris's  Utah  and  the  Mormons,  p. 
191 :)  Two  men  by  the  name  of  Hickman  and  Hatch,  members  of  the 
Danite  band,  were  noted  for  robberies  and  violence.  Hatch,  for  some 
reason,  determined  to  leave  the  valley,  and  became  a  suspected  person. 
These  men  were  one  day  together  on  horseback.  Hatch  plunged  into  a 
creek  to  cross  over,  and  was  shot  from  behind.  Hickman  immediately 
turned  his  horse,  fled  to  the  city,  and  reported  that  they  (Hatch  and 
himself)  had  been  attacked  by  Indians  and  his  comjjanion  killed. 
Hatch,  however,  had  strength  enough  to  make  his  way  back  to  the  city, 
and  stated  that  he  had  been  shot  by  Hickman.    On  a  subsequent  visit 
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from  Hickman,  Hatch  aud  his  family  contradicted  Hatch's  first  state- 
ment, and  remained  silent  when  questioned  on  the  subject,  until  at  the 
last  moment,  when  dying,  Hatch  told  his  physician  that  the  shot  was 
fired  by  Hickman.  The  latter  attended  the  funeral,  and  while  officiously 
engaged  in  duties  of  an  undertaker,  the  father  of  Hatch  aimed  a  violent 
blow  at  Hickman.  Public  opinion  w.as  strong  in  the  belief  that  the 
younger  Hatch  had  been  killed  by  Hickman ;  but  no  investigation  by 
the  authorities  had  been  made.  Hickman  was  still  at  large  at  the 
writing  of  the  above  by  Mr.  Ferris. 

Other  flagrant  instances  of  the  reckless  disregard  of  life  and  utter 
neglect  of  law  in  prosecution  of  notorious  criminals  are  recited  by  relia- 
ble authors  who  have  visited  and  resided  in  Utah  within  the  last  ten 
years.  Among  the  instances  which  seem  worthy  of  notice  in  the 
appendix  to  this  report  are  the  following  facts  : 

Facts  communicated  in  accompanying  letter  'by  Judge  Titus,  formerly   United  States  district 
judge  in  Utah  Territory,  with  annexed  copy  of  a  military  order,  as  then,  within  his  Imowledge 
and  ielief,  and  referring  to  the  condition  of  society  in  Ulah,  but  particularly  to  the  MlUng  of 
c(Ttain  teamsters  by  order  of  Brigham  Young,  through  the  Mormon  General  Wells. 
• 

[Special  Order.] 

Salt  Lake  City,  April  9,  1858. 
The  officer  iu  command  of  escort  is  hereby  ordered  to  see  that  every  man  is  well 
prepared  with  ammunition,  and  have  it  ready  at  the  time  yon  see  those  teamsters  a 
hundred  miles  from  the  settlements.  President  Young  advises  that  they  should  be  all 
kiUed,  to  prevent  them  returning  to  Bridger  to  join  our  enemies.  Every  precaution 
should  be  taken,  and  see  that  no  one  escapes.  Secrecy  is  required. 
By  order  of  General  Daniel  H.  Wells. 

JAMES  FEEGUSON, 
Assistant  Adjutant  General. 

The  whole  of  the  above  special  order  is  visible,  but  the  names  of  the  oflScials  to  its 
handwriting  and  genuineness  are  covered  by  me. 

.JOHN  TITUS. 


Copy  of  a  lettej'  of  John  Titus  to  Hon.  John  W.  Chanter. 

Washikoton,  March  19,  1868. 

My  Deae  Sir  :  Allow  me  thus  to  communicate  to  yon  the  subjoined  facts,  which 
was  mainly  the  object  of  my  call  this  morning. 

By  letter  of  May  6th  from  the  Hon.  Thomas  J.  Drake,  the  only  judge  now  in  com- 
mission for  Utah,  I  learn  that  on  complaint  of  General  Clampitt,  postal  agent  for  the 
United  States,  two  men  were  arrested  for  robbing  the  mail  in  Echo  Canon,  some  miles 
from  Great  Salt  Lake  City,  and  on  hearing  were  ordered  to  be  committed  in  default 
of  bail  for  the  oflfense.  General  Kobert  T.  Burton,  of  Great  Salt  Lake  City,  sheriff  of 
that  county,  would  not  allow  those  men  to  be  received  for  custody  in  the  jail  of  that 
precinct,  nor  in  the  Utah  penitentiary  adjacent.  They  were,  therefore,  sent,  as  the 
only  practicable  alternative,  to  Camp  Douglas  for  safe-keeping. 

The  cause  of  this  was  hostility  to  the  federal  government,  and  the  wish  to  embar- 
rass its  officers  by  the  Mormon  leaders,  of  whom  Burton  is  one,  and  hatred  to  Judge 
Drake  for  his  fearless  devotion  to  his  duty.  The  fact  that  this  man  Burton  is  a  United 
States  officer,  collector  of  internal  revenue,  makes  the  case  no  better. 

The  Utah  penitentiary  was  built  by  moneys  appropriated  by  the  United  States,  has 
been  more  than  once  repaired  by  similar  means,  and  is  now,  with  the  Indians,  right  or 
wrong,  made  the  pretext  for  annual  money-calls  on  the  federal  government.  Hereto- 
fore the  United  States  has  paid  the  Mormons  liberally  in  every  case  for  the  custody  of 
offenders  against  its  laws.  I  sent  you  through  Judge  Waite  the  report  of  evidence 
elicited  in  the  case  of  11  men  charged  with  murder  before  me,  and  ordered  to  be  com- 
mitted in  the  Utah  penitentiary,  who  axe  allowed  to  go,  and  still  are,  at  large.  These 
men,  however,  are  Mormons,  and  some  of  them  closely  related  to  their  leaders. 

I  present  you  this  case  as  illustrative  of  Mormon  hostility  to  the  federal  govern- 
ment, and  of  its  disposition  to  embarrass  the  federal  authorities  there  in  the  performance 
of  their  duty.  It  is  perhaps  quite  worthy  of  mention  in  your  coming  report,  and  con- 
stitutes, it  is  submitted,  good  cause  for  withholding  the  annnal  legislative  appropria- 
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tions  for  Utah.    This  refusal,  though  apparently  individual,  is  the  autliorized  act  of 
the  Mormon  organization,  religious  and  secular,  of  whose  existence  and  operations  you 
have  already  some  evidence  before  you. 
Yours,  very  respectfully, 

JOHN  TITUS. 
Hon.  John  W.  Chanler. 

Herewith  is  also  presented  a  copy  of  a  report  in  fnll  of  Brevet  Brig- 
adier General  Oarleton  in  regard  to  the  Mountain  Meadow  massadre, 
reference  to  which  has  been  made  in  contestant's  argument  before  your 
committee,  and  a  report  of  which  is  to  be  found  in  Ex.  Doc.  ISTo.  42, 
36th  Congress,  1st  session,  being  message  of  President  Buchanan,  May, 
1860,  made  in  compliance  with  a  resolution  of  the  Senate,  in  which  the 
Indians  are  reported,  on  page  96,  said  Ex.  Doc.  No.  42,  to  have  acknowl- 
edged to  Garland  Hunt,  Indian  agent,  that  they  participated  in  the 
massacre  under  the  instigation  of  the  Mormons;  also  on  page  120,  same 
Ex.  Doc,  Thomas  Wright  and  William  Jones  depose  to  having  seen 
several  wagons,  property  of  the  emigrants  who  were  massacred  at 
Mountain  Meadow ;  that  representations  were  made  to  them  by  certain 
persons  that  the  Lander's  road,  on  which  the  Miltimore  train  had  been 
massacred,  was  the  best  way  to  California;  that  said  representations 
were  false,  and  intended  to  deceive  emigrants  and  get  them  to  be  jilun- 
dered  and  robbed ;  that  on  this  road  the  deponents  saw  a  party  of  from 
twenty  to  thirty  persons,  either  Indians  or  in  the  disguise  of  Indians ; 
they  then  and  yet  believed  them  to  be  whites  in  disguise.  Five  or  six 
of  them  had  long,  heavy  beards,  and  three  of  them  had  yellow  hair. 
None  of  them  had  long,  coarse,  black  hair  like  the  Indians.  They  spoke 
our  language  as  well  as  any  American  speaks  it.  They  knew  the  value 
of  powder,  lead,  caps,  and  guns  as  well  as  deponents  did,  as  well  as  the 
cost  of  such  things  in  the  States.  They  also  purchased  some  things  of 
the  deponent's  party  and  paid  for  them  in  American  gold  coin.  This 
was  in  August,  1859.     (See  Carle  ton's  report.) 

JUDICIARY. 

Your  committee  hereto  annex  a  statement  of  facts,  brought  before  tliem 
during  the  examination  of  this  case,  relative  to  the  condition  of  the 
judiciary  in  Utah  Territory  since  its  organization: 

The  most  conclusive  evidence  of  the  character  of  the  Mormons  is  the  manner  in 
which  they  have  treated  the  federal  judiciary,  almost  without  exception,  and  the 
obstacles  they  have  thrown  in  the  way  of  the  administration  of  justice. 

There  have  been  five  chief  justices  in  Utah,  and  something  more  than  a  corresponding 
number  of  associates ;  in  all,  seventeen  judges,  saying  nothing  of  many  who  never  went 
into  the  Territory.  Of  these  seventeen,  all  have  had  difficulty  with  the  Mormon 
leaders  but  four,  Reed,  Kinney,  Shaver,  and  Snow,  and  of  these  Snow  was  a  Mormon. 

Perry  E.  Brocchus,  one  of  the  first  associate  justices,  was  appointed  from  the  State 
of  Alabama.    He  arrived  in  Utah  in  the  summer  of  1851. 

On  Monday,  the  8th  of  September,  1851,  the  judge,  by  special  request  from  Brigham 
Young,  attended  the  general  conference  of  the  Mormon  Church,  then  being  held  in  Great 
Salt  Lake  City.  After  the  opening  ceremonies,  Mr.  Young  introduced  Judge  Brocchus, 
who  made  some  remarks,  touching,  among  other  things,  upon  polygamy. 

His  remarks  upon  that  subject  gave  great  oflfense  to  Young,  who  turned  upon  him 
fiercely,  and  said :  "  I  will  kick  you  or  any  other  Gentile  judge  from  this  stand,  if  you 
or  they  again  attempt  to  interfere  with  the  affairs  of  our  Zion." 

What  Judge  Brocchus  said  is  not  reported.  He  himself  says,  in  a  letter  subsequently 
published,  "My  sole  design  in  the  branch  of  my  remarks  which  seems  to  be  the 
source  of  offense  was  to  vindicate  the  government  of  the  United  States  from  those 
feelings  of  prejudice  and  that  spirit  of  defection  which  seemed  to  pervade  the  public 
sentiment." 

The  real  key  of  the  conduct  of  Young  may  be  found  in  the  fact  that  the  remarks  of 
the  judge  struck  at  the  foundation  of  his  political  power ;  hence  he  "  administered,"  as 
he  afterward  said,  "  a  severe  rebuke."  This  audacious  attack  upon  one  of  the  judiciary 
justly  caused  much  indignation  at  the  time,  and  resulted  in  nearly  every  federal 


DIGEST    OP   ELECTION   CASES.  229 

ofiScer  leaving  the  Territory.    This  was  the  commencement  of  the  difficulties  with  the 
Judiciary. 

In  February,  1856,  a  mob  of  armed  Mormons,  instigated  by  sermons  from  the  heads 
of  the  church,  broke  into  the  court-room,  and  at  the  point  of  the  bowie-knife  compelled 
Judge  Drumniond  to  adjourn  his  court  sine  die.  Soon  afterward  all  the  United  States 
officers,  with  the  exception  of  the  Indian  agent,  were  forced  to  ilee  from  the  Territory. 
(New  American  Cyclopedia,  Dana  &  Eipley,  vol.  11,  page  740.) 

Drummond  was  succeeded  by  Hon.  John  Cradelbaugh,  afterward  delegate  in  Congress 
from  the  Territory  of  Nevada. 

Judges  Eckles,  Cradelbaugh,  and  Sinclair  arrived  and  entered  upon  their  duties  in 
the  snmmer  of  1858.  In  the  spring  of  1859,  Judge  Cradelbaugh,  having  been  assigned 
to  the  southern  district,  made  a  vigorous  effort  to  bring  to  justice  and  to  punishment 
those  engaged  in  the  Mountain  Meadow  massacre,  the  crime  having  been  committed 
within  his  district.  The  eifort  was  worthy  of  all  commendation,  but  resulted  in  a 
signal  failure. 

The  nature  of  the  difficulties  encountered  may  be  best  understood  from  the  following 
remarks  of  Judge  Cradelbaugh  to  the  grand  jury  when  discharging  them : 

"  This  day  makes  two  weeks  from  the  time  you  were  impaneled.  At  that  time  the 
court  was  very  particular  to  impress  upon  your  minds  the  fact  that  it  was  desirable  to 
expedite  business  as  speedily  as  possible.  The  court  took  occasion  to  call  your  atten- 
tion to  the  difficulties  under  which  we  had  to  labor.  It  told  you  of  the  condition  of 
the  legislation ;  it  told  you  of  the  fact  that  the  legislature  had  not  provided  proper 
means  to  aid  the  court  in  bringing  criminals  to  punishment ;  it  told  you  that,  aside 
from  that,  the  legislation  was  of  such-  a  character  as  to  embarrass  the  court  in  the 
discharge  of  its  duties ;  and  that  they  had  given  criminal  jurisdiction  to  courts  of  their 
own  creation. 

"  The  court  also  called  youi'  atten:tioii  to  tlie  fact  that  there  had  been,  in  connection 
with  this  legislation,  an  attempt  by  persons  witliin  the  Territory  to  bring  the  United 
States  courts  into  disrepute  with  this  people.  It  particularly  called  your  attention  to 
the  fact  that  Brigham  Young,  the  late  executive  of  the  Territory,  at  the  time  when  he 
was  a  sworn  officer  of  the  government — sworn  to  see  that  the  laws  were  executed — 
had  taken  occasion  to  denounce  the  courts  as  vile  and  corrupt;  also,  that  lie  had  taken 
occasion  to  denounce  all  attorneys  and  j  iirors  of  the  court,  and  that  this  was  done  to 
prevent  the  proper  and  due  administration  of  justice  in  the  Territory. 

"  Aside  from  this,  the  court  took  the  unusual  course  of  calling  your  attention  to  par- 
ticular crimes — the  horrible  massacre  at  the  Mountain  Meadows.  It  told  you  of  the 
murder  of  young  Jones  and  his  mother,  and  of  pulling  their  house  down  over  them  and 
making  that  their  tomb ;  it  told  you  of  the  murder-  of  the  Parrishes,  and  Potter,  and 
Forbes,  almost  within  sight  of  this  court-house.  It  took  occasion  to  call  names  for  the 
purpose  of  calling  your  particular  attention  to  those  crimes  ;  the  fact  that  they  have 
been  committed  is  notorious. 

"  The  court  has  had  occasion  to  issue  bench  warrants  to  arrest  persons  connected 
with  the  Parrish  murder ;  has  had  them  brought  before  it  and  examined ;  the  testimony 
presents  an  imparalleled  condition  of  affairs.  It  seems  that  the  whole  community  • 
were  engaged  in  committing  that  crime.  Facts  go  to  show  it.  There  seems  to  be  a 
combined  effort  on  the  part  of  the  community  to  screen  the  murderers  from  the  punish- 
ment due  them  for  the  murder  they  have  committed. 

"  I  might  call  your  attention  to  the  fact  that  when  officers  seek  to  arrest  persons 
accused  of  crimes  they  are  not  able  to  do  so ;  the  parties  are  screened  and  secreted  by 
the  community.  Scarcely  had  the  officers  arrived  in  sight  of  the  town  of  Springville, 
before  a  tnimpet  was  sounded  from  the  walls  around  the  town.  This,  no  doubt,  was 
for  the  purpose  of  giving  the  alarm.  The  officers  were  there  to  make  arrests.  The 
officers  leave  the  town,  and  in  a  short  time  a  trumpet  sounds  again  from  the  wall  for 
the  purpose  of  announcing  that  the  danger  was  over.  Witnesses  are  screened ;  others 
are  intimidated  by  persons  iu  that  community. 

"  An  officer  of  this  court  goes  to  Springville,  meets  the  bishop  of  the  town,  asks  him 
about  a  certain  man,  for  wljom  he  has  a  writ,  he  having  understood  that  the  man  was 
a  scribe  in  his  office.  He  (the  bishop)  tells  him  that  he  has  gone  to  Camp  Floyd,  while 
the  fact  is,  the  person  the  officer  desires  to  iind  is  at  the  time  in  sight  in  the  street. 
We  have  here  a  bishop  lying  to  prevent  the  service  of  the  process  of  this  court,  and 
aiding  in  preventing  criminals  being  brought  to  punishment. 

"  Sucli  are  the  attempts  made  to  prevent  the  administration  of  justice  in  the  courts. 

"  Such  acts  and  conduct  go  to  show  that  the  community  there  do  not  desire  to  have 
criminals  punished ;  it  shows  that  the  Parrishes  and  Potter  were  murdered  by  counsel ; 
that  it  was  done  by  authority;  the  testimony  goes  to  show  that  tlie  persons  engaged 
in  committing  these  murders  are  officers  in  that  community,  policemen,  and  that  they 
have  since  been  promoted  for  committing  these  hellish  crimes. 

"At  the  commencement  of  this  temi  of  court  these  persons  were  to  be  seen  elbowing 
about  the  streets  -witli  the  bishops  and  other  dignitaries,  but  now  they  are  not  to  he 
found. 
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"You  have  had  sufficient  time  to  examine  those  cases;  more  than  two  days  ago  you 
had  all  the  testimony  before  you  in  the  Parrish  case,  and  for  some  cause  you  refuse  to  do 
anythingi 

"  Your  duty  is  to  find  bills  when  there  is  sufficient  testimony  to  satisfy  you  of  the 
probability  of  the  party's  guilt.  The  court  has  been  patient  with  you ;  it  has  given 
you  time ;  it  has  endeavored  to  be  patient,  that  you  might  have  ample  opportunity  to 
do  your  duty. 

"  By  legislation  we  have  no  jails,  no  means  to  support  prisoners,  no  means  of  paying 
witnesses,  or  jurors,  or  other  officers  of  this  court.  It  would  seem  that  the  whole  of  the 
legislation  of  this  Territory  was  to  prevent  the  due  administration  of  justice. 

"  The  court  feels  that  it  has  discharged  its  duty ;  it  has  furnished  you  every  facility 
for  discharging  yours.  Still,  you  make  no  report.  To  continue  you  longer  in  service 
would  be  wrong:  the  public  interest  would  neither  be  promoted  nor  benefited  by  it. 

"  You  are  therefore  discharged  from  further  service." 
f  The  grand  jury  was  discharged  on  the  21st  of  March  and  two  weeks  afterward,  on 
the  4th  of  April,  the  judge  adjourned  his  court,  causing  the  following  final  entry  to  be 
made  upon  the  records : 

"This  court  has  sought  diligently  and  faithfully  to  do  its  duty,  to  administer  the  laws 
of  the  United  States  and  of  this  Territory.  It  could  not  have  any  other  object.  But 
at  every  turn  it  has  had  to  encounter  difficulties  and  embarrassments.  Men  high  in 
authority  in  the  Mormon  Cliurch,  as  well  as  men  holding  civil  authority  under  the  terri- 
torial government,  seem  to  have  conspired  to  obstruct  the  course  of  pubUo  justice  and 
to  cripple  the  earnest  efforts  of  the  court. 

"The  whole  community  presents  a  united  and  organized  opposition  to  the  proper 
administration  of  justice  ;  every  art  and  every  expedient  have  been  employed  to  cover 
up  and  conceal  crimes  committed  by  Mormons.  Witnesses  have  been  prevented  by 
threats  of  violence  from  obeying  the  summons  of  this  court ;  others  that  have  testified 
have  been  driven  to  seek  safety  in  the  protection  of  the  United  States  troops  stationed 
near  here,  who,  it  is  proper  to  say,  are  here  on  the  requisition  of  the  court,  and  for 
whose  presence  the  court  is  responsible.  The  absolute  necessity  of  having  these  troops 
here  has  been  fully  demonstrated  by  all  that  has  transpired  during  the  session  of  this 
court. 

"To  crown  aU,  the  grand  jury,  sworn  to  perform  a  high  public  duty,  has  lent  itself 
as  a  willing  instrument  to  this  organized  opposition  to  the  laws  of  the  country,  and 
refused  to  meet  its  obligations. 

"A  most  willing  inclination  has  been  manifested  to  prosecute  Indians  and  other  per- 
sons, not  Mormons,  for  their  offenses,  while  Mormon  murderers  and  thieves  are  allowed 
to  go  unpunished. 

"  This  court  determined,  as  its  action  manifests,  that  it  did  not  intend  to  be  used  by 
this  community  for  its  protection  alone,  but  that  it  will  do  justice  to  all,  or  it  will  do 
nothing. 

"Not  being  able  to  do  this,  the  court  now  adjourns  without  day. 

"  JOHN  CEADELBAUGH, 
"Associate.  Justice  Supreme  Court,  ex  officio  Judge  Second  Jud.  Sist. 

"A  true  copy: 

"  LUCIUS  N.  SCOVIL,  Clerk." 

Thus  ended  the  first  and  last  attempt  to  punish  those  who  had  committed  the  atro- 
cious murders  of  1856  and  1857  in  Soutliern  Utah. 

Judge  Cradelbaugh  was  succeeded  by  Crosby,  and  he  by  the  present  fearless  officer. 
Judge  Thomas  J.  Drake. 

The  history  of  these  judges  would  be  but  repeated,  by  following  the  line  of  their  asso- 
ciates, with  the  single  exception  of  the  first.  Judge  Snow,  a  prominent  Mormon.  Judge 
Stiles  had  his  office  plundered,  and,  as  he  supposed,  the  public  records  destroyed, 
though  it  appeared  afterward  they  had  only  been  hidden.  Judge  Sinclair  and  his 
successors  have  all  met  with  denunciation  and  abuse  in  the  discharge  of  their  duty. 

In  March,  1863,  a  large  public  meeting  was  held  in  Salt  Lake  City,  inflammatory 
speeches  were  made,  and  resolutions  were  passed  unanimously  appointing  a  committee 
to  wait  upon  the  governor  and  two  of  the  judges,  and  request  them  to  resign  and  leave 
the  Territory.  And  what  was  their  offense  ?  Taking  such  steps  as  in  their  judgment 
were  necessary  for  the  enforcement  of  the  laws. 

The  chief  justices,  with  the  exception  of  Eeed  and  Kinney,  have  been  equally  unfor- 
tunate. Bradenburg,  Eckles,  and  Titus,  all  have  met  with  the  same  difficulties,  and 
the  disgraceful  history  of  the  Territory,  in  connection  with  the  attempts  of  the  federal 
judiciary  to  sustain  the  authority  of  the  general  government  and  enforce  the  laws,  has 
found  a  fitting  climax  in  the  sending  of  a  shroud  to  the  late  bold  and  faithful  chief-jus- 
tice, with  a  notification  for  him  to  leave  the  Territory. 

Not  only  by  opposition  to,  and  abuse  of,  the  federal  judges,  but  by  every  other  means 
in  their  power,  is  the  administration  of  the  laws  prevented,  extending  even  to  the  direct 
interference  with  jurors  in  the  performance  of  their  duty. 
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"  If,"  says  the  editor  of  the  Deseret  News,  "  a  court  is  known  to  trample  upon  our 
laws,  by  which  alone  our  courts  exist,  and  that  court  suriimons  you  to  serve  on  a  grand 
jury,  inform  the  oflScer  that  a  court  which  rules  out  the  law  by  which  it  is  constituted  a 
court  has  no  existence,  and  you  cannot  attend  tlie  sitting  of  a  nonentity.  If  summoned 
to  serve  on  a  traverse  jury,  and  the  above  plea  does  not  suit  you,  and  yon  do  not  wish 
to  undergo  the  pillory  of  the  jury-box,  it  is  the  moat  easy  job  in  the  world  to  form  an  opin- 
ion and  express  it."    Deseret  News  of  February  27,  1860. 

A  few  days  after  this  editorial  had  appeared,  Jedediah  M.  Grant,  one  of  the  "  presi- 
dents "  of  the  church,  used  this  language  in  a  discourse  at  the  tabernacle  ia  Salt  Lake 
City: 

"Last  Sunday  the  president  chastised  some  of  the  apostles  and  bishops  who  were  on 
the  grand  jury.  Did  he  fully  succeed  in  clearing  away  the  fog  which  surrounds- them, 
■amd  in  removing  blindness  fromtheir  eyes  ?  No  ;  for  they  could  go  to  their  room  and 
again  disagree ;  though  to  their  credit  it  must  be  admitted  that  a  brief  explanation 
made  them  un.inimous  iu  their  action. 

"  Not  long  ago  I  heard  that,  in  a  certain  case,  the  traverse  jury  were  eleven  against 
one,  and,  what  is  more  singular,  the  one  aloue  was  right  in  his  views  of  the  case. 

"  Several  had  got  into  the  fog,  to  sxick  and  eat  the  tilth  of  a  Gentile  law  court — osten- 
siblv  a  court  of  Utah,  though  I  call  it  a  Gentile  court."  (Eemarks  of  J.  M.  Grant,  March 
2,  1856.*   Jour,  of  Dis.,  vol.  iii,  p.  233.) 

Tlie  teachings  of  Young  we  to  the  same  effect.  His  sermons  are  full  of  bitter  denun- 
ciations of  the  courts  and  juries,  and  he  "counsels"  his  hea;rers  to  keep  away  from  the 
'court-house,  and  to  keep  out  of  the  jury  box.  (See  Journals  of  Discourses,  vol.  iii,  p. 
241.)  On  one  occasion  he  sent  a  number  of  the  jurors  on  missions,  for  violating  his 
instructions  to  them  as  jurors.     (Deseret  News,  vol.  v,  p.  412.) 

In  the  s]>ring  of  1863,  when  Brigham  Young  feared  arrest  for  violating  the  anti- 
polygamy  law  of  Congress,  he  voluntarily  gave  bond  before  Chief  Justice  Kiniley  for 
his  appearance  before  the  next  grand  jury,  to  answer  to  any  indictment  wliich  might 
be  found  against  him.  The  grand  jury  refused  to  find  a  bill,  though  his  violation  of 
tlie  law  had  been  open  and  notorious. 

The  following  will  show  the  animus  of  the  Mormon  leaders,  exhibited  during  the 
late  war : 

"  The  preparations  that  are  being  made  for  war  indicate,  with  much  certainty,  that 
it  is  the  intention  of  the  opposing  factions  to  resist  each  other,  even  to  the  shedding 
of  blood."    (Deseret  News,  AprillT,  1861.) 

In  the  Deseret  News  of  April  24,  1861,  the  editor  spoke  of  "  the  state  once  constitut- 
ing the  American  Union,"  and  "  the  government  of  the  United  States  that  was." 

There  are  two  classes  of  murders  which  are  justified  and  defended: 

The  one  is  the  killing  of  their  enemies,  upon  general  principles,  which  Kimball  and 
Young  sanction  in  their  "  pulpit." 

The  other  is  the  killing  of  those  who  apostatize  from  the  Church,  for  the  salvation  of 
their  souls. 

This  doctrine  of  "blood  atonement,"  familiar  to  all  residents  of  Utah,  is  thus  explained 
and  enforced  by  Young. 

"  There  are  sins  that  men  commit  for  which  they  cannot  receive  forgiveness  in  this 
world  or  in  that  which  is  to  come ;  and  if  they  had  their  eyes  opened  to  see  their  true 
condition  they  would  be  perfectly  willing  to  have  their  blood  spilled  upon  the  ground, 
that  the  smoke  thereof  might  ascend  to  Heaven  as  an  offering  for  tlieir  sins,  and  the 
smoking  incense  would  atone  for  their  sins  ;  whereas,  if  such  is  not  the  case,  they  will 
stick  to  them  and  remain  with  them  iu  the  spirit  world. 

"I  know  when  you  hear  my  brethren  telling  about  cutting  people  off  from  the 
earth,  that  you  consider  it  is  strong  doctrine ;  but  it  is  to  save  them,  not  to  destroy 
them.  **»*««*» 

"  I  do  know  that  there  are  sins  committed  of  such  a  nature  that,  if  the  people  did 
understand  the  doctrine  of  salvation,  they  wonld  tremble  because  of  their  situation. 
And,  furthermore,  I  know  that  there  are  transgressors  who,  if  they  knew  themselves, 
and  the  only  condition  upon  which  they  can  obtain  forgiveness,  would  beg  of  their 
brethren  to  shed  their  blood,  that  the  smoke  thereo£r»iiglit  ascend  to  God  as  an  offer- 
ing to  appease  the  wrath  that  is  kindled  against  them,  and  that  the  law  might  have 
its  course.  I  will  say,  further,  I  have  had  men  to  come  to  me,  and  offer  their  lives  to 
atone  for  their  sins. 

"  It  is  true  that  the  blood  of  the  Son  of  God  was  shed  for  sins- through  the  fall,  and 
those  committed  by  men,  yet  man  can  commit  sins  which  it  can  nl|ver  remit.  As  it  was 
in  ancient  days,  so  it  is  in  our  day ;  and  though  the  principles  are  taught  publicly  from 
this  stand,  still  the  people  do  not  understand  them  ;  yet  the  lawJs  precisely  the  same. 
There  are  sins  that  can  be  atoned  for  by  an  ofi«riiig  upon  an  altSr,  as  in  ancient  days; 
and  there  are  sins  that  the  blood  of  a  lamb,  of  a  calf,  or  of  turtle  doves  cannot  remit, 
but  they  must  be  atoned  for  by  the  blood  of  the  man."  (Discourse  by  President  Brigham 
Young,  delivered  in  the  Bowery,  Great  Salt  Lake  City,  September  21,  1856 ;  Journals 
of  Discourses,  vol.  iv,  pp.  53, 54.) 
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President  J.  M.  Grant  said :  "  There  are  men  and  women  that  I  would  advise  to  go 
to  the  president  immediately,  and  ask  him  tp  appoint  a  committee  to  attend  to  their 
case ;  and  then  let  a  place  be  selected,  and  let  that  committee  shed  their  blood. 

"I  would  ask  how  many  covenant-breakers  there  are  in  this  city  and  in  this  king- 
dom ?  I  believe  that  there  are  a  great  many ;  and  if  they  are  covenant-breakers,  we 
need  a  place  designated  where  we  can  shed  their  blood."  (Remarks  by  President  J.  M. 
Grant,  delivered  at  the  Bowery,  Great  Salt  Lake  City,  September  21, 1856 ;  Journals  of 
Discourses,  vol.  iv,  pp.  49,  50.) 

In  another  discourse,  referring  to  the  killing  of  covenant-breakers  or  apostates,  he 
says  that  many  will  pray  to'  the  Lord  to  do  that  which  they  are  ashamed  to  do  them- 
selves, and  wants  to  know  if  they  want  the  Lord  to  come  down  and  do  their  dirty  work. 
(Discourse  of  President  J.  M.  Grant,  March  12,  1854 ;  House  Kep.  39th  Congress,  1st 
session.  No.  96,  p.  12.) 

The  history  of  the  Territory  exhibits  numerous  instances  of  murders  committed  under 
the  sanction  of  these  doctrines,  both  of  their  Gentile  enemies  and  of  apostates. 

Of  the  former  class,  authorized  by  the  teachings  of  Young  and  Kimball,  the  commit- 
tee is  referred  to  the  killing  of  the  Aikin  party,  consisting  of  six  persons,  on  their  way 
from  California  to  Fort  Bridger,  in  the  fall  of  1857,  the  last  two  being  shot  in  cold 
blood,  while  under  the  protection  of  the  Mormons ;  (this  was  shown  by  the  testimony 
of  a  witness  named  Alice  Lamb ;)  the  killing,  during  the  same  year,  of  Yates,  a  mount- 
aineer, in  Echo  Canon ;  of  Franklin  McNeil,  who  had  sued  Brigham  Young  for  false 
imprisonment,  and  was  shot  in  his  own  door  the  day  preceding  the  time  appointed  for 
trial;)  the  Mountain  Meadow  massacre,  in  September  of  the  same  year.  During  the 
year  1858,  the  killing  of  Sergeant  Pike,  in  Salt  Lake  City,  while  in  the  custody  of  the 
United  States  marshal;  the  shooting  of  Arnold  and  Drown,  at  the  house  of  a  friend,  in 
Salt  Lake  City,  (Drown  had  obtained  a  judgment  in  the  court  against  Hickman,  a 
leading  Danite  ;)  the  murder  of  two  Irishmen,  teamsters,  the  same  year.  In  the  year 
1859,  the  killing  of  Price,  a  wagon-master  in  the  army,  at  Fairfield,  by  Eice,  who  fled 
to  Salt  Lake  City ;  the  killing,  at  Salt  Lake  City,  of  Vincent,  who  had  lately  come  from 
Pike's  Peak,  and  was  found  stretched  across  one  of  the  ditches,  shot  through  the  head, 
(his  murderer  never  discovered.  In  the  year  1860,  the  killing  of  a  private  soldier  named 
William  Bryan,  at  Fairfield,  by  a  man  called  "  Gns,"  who,  on  the  second  evening  after 
the  murder,  was  seen  in  Salt  Lake  City,  but  was  never  arrested;  the  murder,  on  the 
plains,  of  Almon  W.  Babbitt,  secretary  of  the  Territory,  in  the  fall  of  1856,  (he  had  had 
a  bitter  quarrel  with  Brigham  Young;)  the  killing,  April  2,  1865,  of  Squire  Newton 
Brassfield,  a  highly  respected  citizen  of  Austin,  Nevada,  who  was  shot  down  in  the 
streets  while  in  the  company  of  the  United  States  marshal;  and  the  assassination,  on 
the  22d  of  October,  1866,  of  Dr.  J.  K.  Robinson,  who  had  become  involved  in  litigation 
with  the  authorities  of  Salt  Lake  City. 

In  no  one  of  those  cases,  so  far  as  I  am  aware,  were  the  murderers  ever  brought  to 
justice. 

The  massacre  of  Lieutenant  Gunnison  and  his  party  was,  also,  in  the  belief  of  many, 
committed  by  Mormons ;  and  the  reasons  of  this  belief  were,  that  they  were  shot  with 
bullets,  while  tlie  Indians  in  that  section  of  country  used  bow  and  arrows;  that  they 
were  not  scalped,  and  the  field-notes  of  the  surveys  were  carried  away  from  the  scene 
of  slaughter.  Mr.  Beruheisel,  delegate  in  Congress,  wrote  a  letter  denying  the  charge, 
but  made  no  attempt  to  explain  these  suspicious  circumstances. 

Of  the  other  cYasH,  the  killing  of  apostates,  sanctioned  by  the  teachings  of  Young  and 
Grant,  I  refer  to  the  murder  of  the  Parishes  and  Potter,  in  1857,  at  SpringviUe ;  of 
Forbes  and  of  Jonps  and  his  mother,  and  of  the  deaf  and  dumb  boy,  Andrew  Bernard, 
in  1858;  the  murder  by  a  Mormon  bishop  of  one  of  his  wives,  during  the  winter  of 
1858-'59 ;  the  killing  of  the  new  prophet,  Joseph  Morris,  with  Banks  and  four  women 
of  his  followers,  who,  having  resisted  those  seeking  to  arrest  them,  were  shot  in  cold 
blood,  after  surrendering,  June  13,  1862;  the  killing  of  negro  Tom,  a  Mormon,  in  thij 
fall  of  1866,  who  was  found  in  the  outskirts  of  the  city  with  his  throat  cut  from  ear  to 
ear ;  and  the  nmrder  on  the  3d  day  of  August,  1867,  of  Isaac  Potter  and  Charles  Wilson, 
at  Coalville.  This  Potter  was  a  brother  of  tlie  two  who  were  put  to  death  in  1857. 
He  had  been  pursued  with  implacable  vengeance.  More  than  forty  criminal  charges  had 
been  brought  against  him  in  the  courts,  from  all  of  which  he  ha<l  been  honorably  acquitted. 
On  the  2d  of  August  last  he  was  arrested  with  Charles  Wilson  and  John  Walker, 
charged  with  Stealing  a  cow,  and  confined  in  the  jail  at  Coalville.  Toward  the  succeed- 
ing midnight  they  were  all  taken  from  their  place  of  custody  by  sixteen  armed  men, 
Potter  and  Wilson  shot  dead  and  Walker  wounded.  Potter's  body  was  perforated  by 
a  number  of  bullets  and  his  throat  cut. 

None  of  the  perpetrators  of  these  crimes  have  been  brought  to  justice.  In  the  last 
case  referred  to,  the  men  who  committed  the  crime  were  arraigned  before  Chief  Justice 
Titus,  and  committed  to  prison  for  trial,  in  October,  1867.  They  were  permitted  by  the 
Mormon  territorial  marshal  to  escape,  without  any  eifort  to  retain  them,  and  subse- 
quently published  an  insolent  and  threatening  letter  to  Judge  Titus,  in  the  Telegraph 
and  Deseret  News.    At  the  same  time  a  series  of  editorial  articles  appeared  in  thQse 
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papers  abusing  tho  federal  judicial  officers  in  Utah,  warning  the  chief  justice  to  leave^ 
and  meuacing  him  with  death  if  he  remained. 

Such  has  been  the  course  pursued  by  the  Mormon  priesthood  toward  the  federal 
executives,  the  judges  and  the  juries,  and  toward  the  people  and  government  of  this 
country. 

The  followiug  statements,  laid  before  Congress  at  different  periods  and 
iinder  different  administrations,  will  give  to  the  House  a  ground  of 
opinion  as  to  the  character  and  form  of  government  existing  in  the  Ter- 
ritory of  Utah. 

The  first  eight  years  after  the  organization  of  the  Territory,  from  1850  to  1858,  Brig- 
ham  Young  was  governor. 

In  1858  Governor  Gumming  was  appointed,  and  a  serious  quarrel  arose  between  him 
and  the  commander  of  the  United  States  troops  and  federal  judiciary  in  the  Territory. 
This  quarrel 'lasted  three  years.  Mr.  Kane  was  sent  as  a  special  commissioner  to 
arrange  the  existing  difficulty,  and  an  outbreak  was  prevented.  But  Judge  Cradle- 
baugh  was  removed  by  the  government  of  the  United  States,  and  General  Johnston,, 
with  his  command,  ordered  to  another  post. 

Gumming  resigned,  leaving  the  power  again  in  the  hands  of  Young,  who  held  it  till 
the  arrival  of  Dawson,  in  the  winter  of  1861-62.  Dawson  was  soon  driven  from  the 
Territory,  and  again  Young  held  control  till  the  arrival  of  Harding,  iu  July,  1862.  He 
was  removed.  Doty  succeeded,  and  to  him  the  present  executive,  Governor  Durkee, 
who  is  carrying  out  the  mild  jjolicy  of  his  predecessor,  iu  accordance  with  what  was 
supposed  to  be  the  wishes  of  the  government.  That  policy  is  "to  let  Brigham  Young 
alone."  That  is  all  that  he  asks.  It  is  all  that  Jeffersou  Davis  ever  asked.  But  while 
Brigham  Young  is  being  let  alone,  what  becomes  of  the  rights  of  American  citizens  in 
Utah  ?  Let  the  murdered  Brassfield  and  Eobinson  answer.  What  becomes  of  the  exe- 
cution of  the  laws  ?  You  will  find  the  answer  in  the  harems  springing  up  all  over  that 
Territory  in  open  violation  of  the  act  of  Congress  of  1862.  The  laws  of  the  United 
States  are  openly  derided  and  defied ;  every  attempt  to  enforce  them  is  laughed  to- 
soorn,  and  red-handed  murderers  go  unwhipped  of  justice. 

In  accordance  with  these  views  are  the  conclusions  of  the  different  departments  of" 
the  government,  and  of  the  various  congressional  committees  who  have  had  occasion 
to  examine  into  the  affairs  of  the  Territory  since  its  occupation  by  the  Mormons. 

The  Secretary  of  War,  in  his  report  of  December,  1857,  says : 

"The  Territory  of  Utah  is  peopled  almost  exclusively  by  the  religious  sect  known  as 
Mormons.  »  *  *  Xhey  have  substituted  for  the  laws  of  the  laud  a  theocracy,, 
having  for  its  head  an  individual  whom  they  profess  to  believe  a  prophet  of  God. 

"This  prophet  demands  obedience,  and  receives  it  implicitly  from  his  people,  in  vir- 
tue of  what  he  assures  them  to  be  authority  derived  from  revelations  received  by  him 
from  Heaven.  Whenever  he  finds  it  convenient  to  exercise  any  special  command,  these 
opportune  revelations  of  a  higher  law  come  to  his  aid.  From  his  decrees  there  is  no- 
appeal  ;  against  his  will  there  is  no  resistance.  «  *  »  » 

"From  the  first  hour  they  fixed  themselves  in  that  remote  and  almost  inaccessible 
region  of  our  territory,  from  which  they  are  now  sending  defiance  to  the  sovereign 
power,  their  whole  plan  has  been  to  prepare  for  a  successfal  secession  from  the  authority 
of  the  United  States,  and  a  permanent  e'stablishrnent  of 'their  own."  . 

On  the  13th  of  February,  1863,  Senator  Wade,  in  a  report  submitted  to  the  Senate,  in 
reference  to  Utah  affairs,  used  the  following  language : 

"The  customs  which  have  prevailed  in  all  our  Territories  in  the  government  of  pub- 
lic affairs  have  had  but  little  toleration  in  the  Territory  of  Utah ;  hut  in  their  stead' 
there  appears  to  be,  overriding  all  other  influences,  a  sort  of  Jewish  theocracy,  gradu- 
ated to  the  condition  of  that  Territory. 

"  This  theocracy,  having  a  supreme  head  who  governs  and  guides  every  affair  of 
importance  in  the  church,  and  practically  in  the  Territory,  is  the  only  real  power 
acknowledged  here,  and  to  the  extension  of  whose  interests  every  person  in  the  Terri- 
tory must  directly  or  indirectly  conduce.      *  *  »  *  * 

"  We  have  here  the  first  exhibition,  within  the  limits  of  the  United  States,  of  a  churclL 
ruling  the  state."    (37th  Congress,  3d  session,  Eep.  Com.  No.  87.) 

In  January,  1866,  certain  resolutions  were  referred  to  the  Committee  on  Territories; 
of  the  House  of  Representatives,  instructing  them  to  "inquire  and  ascertain  what 
means,  civil  or  mUitary,  might  lawfully  be  resorted  to  to  effectually  eradicate  the  evil 
of  polygamy  from  the  land,  what  legislation  was  needed  for  that  purpose,  and  why  the 
law  against  polygamy  was  not  enforced;"  also  a  resolution  instructing  the  same  com- 
mittee to  inquire  into  the  expediency  of  reporting  a  bill  providing  for  the  repeal  of  the 
law  organizing  the  Territory  of  Utah,  and  for  dividing  said  Territory,  and  attaching  a 
portion  thereof  to  the  State  of  Nevada,  and  the  residue  to  the  Territories  contiguous  to 
Utah. 

That  committee,  through  Hon.  J.  M.  Ashley,  chairman,  i-eported,  July  23,  1866,  that 
they  were  unable  to  agree  upon  any  plan  which  seemed  to  them  to  promise  a  practical 
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solution  of  the  aliases  and  evils  complained  of,  and  ■which  were  admitted  to  exist. 
They  postponed  the  further  consideration  of  the  matter,  and  reported  the  testimony. 

The  committee  state  that  ''the  testimony  discloses  the  fact  thfit  the  laws  of  the  United 
States  are  openly  and  defiantly  violated  throughout  the  Territory,  and  that  an  armed 
force  is  necessary  to  preserve  the  peace  and  give  security  to  the  lives  and  property  of 
citizens  of  the  United  States  residing  therein."  (39th  Congress,  1st  session,  H.  Bep. 
No,  96.) 

By  an  examination  of  this  testimony  it  will  further  appear  that  the-  nationality  of 
the  Mormon  people  is  mostly  English,  Swedish,  and  Danish,  (testimony  of  Joseph  H. 
Nevitt,  page  3,  and  D.  B.  Stover,  page  27;)  that  they  have  emigrated  directly  from 
those  countries  to  Utah,  without  remaining  long  enough  in  the  United  States  to  become 
acquainted  with  our  system  of  government;  that  consequently  they  are  easily  led  to 
place  implicit  confidence  in  the  teachings  and  government  of  Brigham  Young  and  the 
leading  men  of  the  Mormon  church,  the  substance  of  which  during  the  three  yiears  last 
past  (1863  to  1866)  had  been,  that  the  government  of  the  United  Stateswas  to  be  broken 
up,  and  that  no  power  in  heaven  or  on  earth  could  prevent  it;  that  the  North  and 
the  South  would  continue  the  war  until  nearly  all  the  people  were  destroyed,  &.o., 
(testimony  of  Captain  Stover,  page  27  ;)  that  the  Mormon  system  iu  Utah  teaches  dis- 
loyalty and  treason  to  the  government ;  that  they  have  a  State  government  in  operation, 
"which  they  call  the  government  of  the  State  of  Deseret ;  that  it  has  been  organized 
many  years ;  that  they  have  a  governor,  lieutenant  governor,  and  other  officers  and 
members  of  the  legislature';  that  Bi?ighani  Yoiing  is  governor  and  Heber  C.  Kimball 
lieutenant  governor;  that  they  hold  a  session  of  the  Deseret  legislature  annually, 
immediately  succeeding  that  of  the  territorial  legislature ;  that  they  receive  a  message 
from  the  governor,  Brigham  Young,  and  tliat  in  this  legislation  they  use  the  building, 
furniture,  and  fuel  provided  by  the  federal  government  for  the  territorial  legislature. 
^Testimony  of  General  P.  Ed.  Connor,  pages  10  and  11.) 

From  the  same  report  it  further  appeared  that  the  "Gentiles,"  so  called,  in  Utah,  are 
virtually  disfranchised  and  excluded  from  participation  in  the  government ;  (testimony 
■of  General  Connor,  page  13;)  that  Brigham  assumes  to  dictate  in  everything;  that  to 
oppose  the  nominee,  of  Brigham  is  to  disobey  counsel,  and  expose  one's  self  to  the  ter- 
rors of  the  chutch ;  that  all  authority  in  the  Mormon  church  resolves  itself  into  the 
■will  of  Brigham ;  that  his  will  is  the  absolute  law  of  the  faithful.  That  the  grand  idea 
ever  kept  before  the  people  is  that  Brigham's  will  is  higher  than  the  Constitution, 
higher  than  any  human  law,  of  more  binding  obligation  even  than  the  Christian  reve- 
lation.    (Testimony  of  Norman  McCloud,  page  15.) 

That  it  is  publicly  proclaimed  by  the  Mormon  leaders  in  Utah  Territory  that  "  nothing 
in  the  shape  of  a  free  government  could  ever  stand  on  North  American  soil  that  was 
opposed  to  Mormonism  and  polygamy."     (Testimony  of  Norman  McCloud,  page  19.) 

POLYGAMY. 

Iu  regard  to  the  introduction  of  polygamy  amoug-  the  inhabitants  of 
Utah,  there  is  a  division  of  opinion ;  some  state  that  it  was  already  a 
fixed  practice  in  Nauvoo  among  the  Mormons  under  revelation  from 
Smith  ill  1843-44 ;  others  maintain  that  this  practice  was  first  intro- 
duced by  Brigham  Young  and  his  colleagues,  in  1852,  at  the  Great 
Salt  Lake  City.  The  following  statement  on  this  subject,  presented  in 
argument  of  counsel  for  contestant  before  your  committee,  seems  worthy 
of  the  notice  of  the  House : 

The  first  settlers  in  Utah  were  nearly  all  from  England,  Wales,  and  the  United  States, 
and  of  course  carried  the  common  law  with  them.  They  could  not  release  themselves 
from  its  provisions  if  they  would.  Nor  did  they  then  attempt  to  do  so.  In  the  years 
1847  and  1848,  when  the  first  settlements  were  made  in  Utah,  no  one  sought  to  establish 
polygamy  as  a  social  institution  of  the  Territory.  Its  practice  had  been  charged  upon 
Smith  and  other  leaders  in  the  church,  but  it  had  been  uniformly  and  persistently 
denied,  both  in  this  country  and  in  Europe,  by  all  their  speakers  and  writers. 

On  the  20th  day  of  August,  1852,  Elder  Orson  Pratt  rose  in  the  rostrum  of  the 
Tabernacle,  at  Salt  Lake  City,  and  commenced  a  discourse  in  the  following  language: 

"  It  is  quite  unexpected  to  me,  brethren  and  sisters,  to  be  called  upon  to  address  you 
this  forenoon ;  and  still  more  so,  to  address  you  upon  the  principle  which  has  been 
named,  namely,  a  plurality  of  wives. 

"It  is  rather  veiv  gvound  for  me;  that  is,  I  have  not  been  in  the  habit  of  publicly 
Bpeaking  upon  this  subject ;  and  it  is  r.ather  new  ground  to  the  inhabitants  of  the 
United  States,  and  not  only  to  them,  but  to  a  portion  of  the  inhabitants  of  Europe;  a 
portion  of  them  have  not  been  in  the  habit  of  preaching  a  doctrine  of  this  description, 
•consequently  toe  shall  have  to  break  up  new  ground."  (Journals  of  Discourses,  vol.  i,  pp. 
53,  54.) 

IJere  was  the  first  public  promulgation  of  this  doctrine  and  practice,  as  one  to  be 
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accepted  by  the  church.  Having  in  this  manner  "  broken  the  ground,"  after  explaining 
fully  the  nature  and  requirements  of  the  new  doctrine,  he  proceeded  to  give  its  origin, 
and  to  announce  the  penalty  attached  to  its  rejection,  which  was  that  those  to  whom 
it  should  be  taught,  and  who  should  reject  it,  were  to  be  damned.     (lUd.,  p.  64.) 

Afterward  Brigham  Young  preached  a  sermon  devoted  exclusively  to  this  subject, 
causing  the  "  Revelation"  on  celestial  marriage  to  be  read  to  the  congregation. 

From  this  time  forth  polygamy  has  been  claimed  to  be  a  religious  institution  of  Utah, 
and  the  authority  of  Congress  to  interfere  with  it  has  been  strenuously  denied. 

Polygamy  is  no  part  ot  the  Mormon  religion  as  established  by  Joseph  Smith.  Not 
only  is  this  distinctly  proven  by  the  testimony  of  Joseph  Smitid,  jr.,  in  the  evidence 
reported  by  Mr.  Ashley,  (House  Reports,  39th  Cong.,  1st  session.  No.  96,  pp.  5,  6,  7,)  but 
it  is  shown  by  the  Book  of  Mormon  and  the  Book  of  Doctrine  and  Oovenants,  the  Old 
and  New  Testaments  of  Mormonism ;  by  the  preachings  and  teachings  of  all  their 
speakers  and  writers  previous  to  1852. 

What  is  the  law  of  the  United  States  ia  regard  to  polygamy  1  Express 
statute  passed  July,  1862,  (12  Statutes  at  Large,  501,  502,)  provides 
suitable  penalties  for  the  violation  of  the  law  against  polygamy.  Have 
the  people  of  Utah  obeyed  this  statute?  Your  committee  are  here 
again  to  ofi'er  to  your  consideration  statements  given  by  contestant's 
counsel : 

Did  this  community  then  submit  to  that  law,  and  obey  it  ?  Or  have  they  since 
persistently  lived  in  its  open  violation  ?  Polygamy  has  alarmingly  increased  since  the 
passage  of  the  law.  Brigham  Young  himself  was  one  of  the  first  to  violate  It,  publicly 
espousing  another  wife  on  the  29th  of  January,  1863. 

In  the  summer  of  1863  Judge  Drake,  upon  the  hearing  of  a  habeas  corpus  case, 
ordered  that  a  girl,  who  had  been  inveigled  into  a  "ijlural"  marriage  with  a  Mormon 
bishop,  should  be  returned  to  the  custody  of  her  mother,  and  the  marshal  was  ordered 
to  execute  the  decree.  But  the  people  seized  the  girl  as  she  was  passing  out  of  the 
court-house,  bore  her  off  in  triumph,  and  delivered  her  to  the  bishop. 

Judge  Drake  tells  us  that  "  since  the  commencement  of  1865  polygamy  has  increased 
at  least  one  hundred  per  cent,  throughout  the  Territory.  Previous  to  the  year  1863, 
this  doctrine  or  practice  was  not  generally  held  to  be  a  religious  necessity,  but  merely 
a  tolerance  to  be  indulged  in  by  those  who  desired  it.  It  is  now  held  to  be  a  cardinal 
point.  That  and  the  shedding  of  the  blood  of  apostates  to  save  their  souls  are  the  two 
soul-saving  doctrines  of  the  Mormon  faith."  (Statemontof  Hon.  Thomas  J.  Drake,  House 
Mis.  Doc,  2d  session  40th  Congress,  No.  35,  pp.  9,  10.) 

The  question  then  arises,  shall  a  community  be  represented  in  the  Congress  of  the 
United  States  who  are  thus  living  in  open  violation  of  a  law  passed  for  the  protection 
of  the  highest  interests  of  society  and  of  the  State  ? 

I  have  thus  considered  the  question  in  reference  to  polygamy  generally,  without 
referring  specially  to  those  obscene  and  disgusting  practices  which,  in  this  case,  are  its 
concomitants.  Incest  in  its  various  forms,  and  ^nder  various  names,  is  practiced  and 
encouraged. 

The  marriage  of  a  man  with  the  mother  and  her  daughters  indiscriminately,  and 
marriage  with  a  half-sister,  are  permitted.  \Vm.  Hepworth  Dixon  says  that  Brigham 
Young  admitted  to  him  in  conversation  that  he  saw  no  objection  to  the  marriage  of 
brother  and  sister.  But  he  spoke  for  himself  only,  as  he  thought  the  church  was  not 
yet  prepared  for  so  strong  a  doctrine.  (New  America,  by  Wm.  Hepwortli  Dixon, 
p.  216.) 

By  reference  to  a'  sermon  preached  by  Young,  April  8,  1853,  and  reported  in  the 
Deseret  News,  volume  iii,  No^  12,  it  will  be  seen  that  he  thought  it  prepared  for  another 
doctrine  equally  strong,  the  marriage  of  a  mother  with  her  own  son. 

Such  are  the  doctrines  and  practices  which  are  sought  to  be  established  and  incorpor- 
ated into  the  framework  of  society  in  the  heart  of  this  continent.  Is  it  not  time,  Mr. 
Chairman,  that  the  representative  of  this  corrupt,  licentious,  this  tyrannical,  traitorous, 
and  bloody  priesthood  should  be  sent  back  to  his  constituents,  with  instructions  to 
abandon  their  unwarrantable  assumptions  of  temporal  power,  obey  the  laws,  and 
remodel  their  government,  so  .that  it  shall  conform  to  the  spirit  of  our  free  institu- 
tions ? 

It  is  proper  that  the  industrial  condition  of  Utah  should,  together 
with  the  other  phases  of  society,  be  laid  before  the  House ;  and  your 
committee,  therefore,  present  the  accompanying  statement,  which,  com- 
ing from  parties  favorable  to  contestant  in  this  case,  may  be,  so  far  as  it 
is  friendly  to  Mormon  customs  and  developments  of  the  natural  resources 
of  Utah  Territory,  received  as  impartial : 

Besides  the  precious  metals,  there  are  also  iron,  coal,  copper,  &c.    Some  of  the  coal 
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mines  lately  discovered  in  Rash  Valley  are  very  near  these  mines.  Wood  and  water 
are  abundant.  Fisli,  provisions,  and  clothing,  and  salt  enough  to  supply  a  world; 
and,  ere  long,  when  the  great  Pacific  railroad  is  built,  passing  through  our  valleys, 
not  only  may  our  ores  and  precious  metals  arrive  in  New  York  in  six  days,  hut  salt 
in  abundance  to  supply  even  Syracuse  at  a  cheaper  rate  than  it  can  be  made  there. 

The  produce  of  Utah  consists  in  part  of  wheat,  barley,  rye,  oats,  beans,  corn,  natural 
and  ciiltivated  grasses,  potatoes,  onions,  turnips,  carrots,  beets,  cabbages,  &c. ;  and  of 
fruit  of  good  size  and  superior  flavor,  apples,  pears,  plums,  apricots,  peaches,  nectarines, 
grapes,  cultivated  and  wild  strawberries,  raspberries  and  blackberries, 'currants,  goose- 
berries, cultivated  and  wild  watermelons,  muskmelons,  pumpkins,  squash,  cucumbers, 
&c. ;  bees,  recently  introduced  from  Southern  California,  are  doing  well  and  pro- 
ducing honey ;  meats  of  all  sorts,  home-fed  and  imported.  The  potatoes  and  peaches 
are  unusually  large,  abundant  and  good,  as  admitted  by  all  strangers.  By  them  they 
are  no  doubt  more  highly  relished  after  a  tedious  journey  over  the  plains  of  over  one 
thousand  miles,  often  occupying  three  months  of  time. 

A  thousand  streams  issuing  from  the  canons,  descending  from  melting  snows  and 
elevated  springs,  are  full  of  fish,  and  subdivided  and  guided  by  innumerable  channels, 
sparkling  clear  as  crystal  through  every  street,  and  often  cold  as  ice-water.  In  sum- 
mer supplies  are  taken  up  early  in  the  morning  and  kept  in  cool  cellars  for  use  during 
the  day ;  and  the  wealthier  have  wells  dug  contiguous  to  their  kitchens,  where  clear, 
cold,  spring  water  can  always  be  had. 

No  fish  in  the  Great  Salt  Lake,  but  millions  of  salmon  and  trout  are  obtained  from 
Lake  Utah,. fifty  miles  south  of  Great  Salt  Lake  City,  and  from  Jordan  Eiver  and  the 
many  streams  descending  from  the  mountains ;  also  mullet,  chubs,  suckers,  &c.,  in 
great  abundance.  Price  varying  from  five  to  twenty  cents  per  pound.  Wild  geese 
and  ducks  innumerable  are  had  in  the  winter ;  hares  and  rabbits,  in  their  season,  are 
also  very  numerous. 

•The  Mormon  settlements  extended  from  Fort  Limihi,  Montana,  to  the 
Colorado  Eiver,  Arizona,  over  one  thousand  miles.  ISow,  perhaps,  eight 
hundred  miles  is  the  distance  from  the  extreme  north  settlement  to 
Fort  Call,  on  the  Colorado  south,  and  every  settlement  on  this  long 
range  raises  abundance  of  grain,  stock,  &c.,  and  cotton  (in  some  of 
those  south)  of  excellent  quality ;  flax  and  wool  are  also  raised  and  manu- 
factured in  large  quantities.  "  The  settlers  go  in  strong  for  home  manu- 
factures." 

The  future  of  Great  Salt  Lake  City  cannot  well  be  contemplated  but  with  wonder  and 
gratitude ;  we  find  her  already  an  oasis  in  the  desert,  the  admiration  of  passing  thou- 
sands, the  replenishing  market  and  refreshing  place  of  emigrants,  miners,  and  travelers. 
Wliat  will  she  be  when  steamers  on  the  Missouri  and  Colorado  bring  the  necessaries 
and  luxuries  of  all  nations  to  within  four  hundred  miles  of  this  already  great  inland 
metropolis?  What,  when  the  great  Pacific  railroad  will  convey  all  these  and  thousands 
of  commercial  men  from  the  Atlantic  and  Pacific  in  from  four  to  six  days  ? 

I  shall  now  endeavor  to  meet  and  answer  some  of  the  objections  that  may  be  raised 
against  the  mines  of  Utah.  "  They  are  new  and  unknown."  So  were  the  mines  of 
California,  Idaho,  Colorado,  Nevada,  and  Montana  at  first.  Yet  look  at  the  millions  of 
the  precious  metals  brought  from  these  during  the  past  few  years.  "Utah  contains 
a  peculiar  people;  they  pay  no  taxes,  charge  high  for  provisions,  and  are  unsafe  to 
dwell  among."  I  admit  they  are  a  peculiar  people,  and  many  of  them — say  25,000  in 
the  city,  95,000  in  the  Territory— dislike  as  much  gamblers,  drunkards,  and  licentious- 
ness, as  they  prefer  honesty,  sobriety,  industry,  and  virtue.  There  are  but  few  saloons 
for  idlers  or  loafers,  and  no  jilaces  of  "ill-fame ;"  and  if  that  people  dislike  the  introduc- 
tion of  a  heterogeneous  mass  of  strangers,  it  is  not  the  honest,  hard-working  miners,  hut 
those  who  often  accompany  or  follow  them,  to  defraud  them  of  the  fruits  of  their  hard- 
earned  labors,  and  seduce  the  virtuous.  The  apparently  severe  civic  laws  do  not  afteot 
the  industrious  miners,  but  are  generally  approved  and  sustained  by  them,  as  well  as 
by  the  military  and  citizens  generally.  The  leaders  and  people  of  Utah  know  aind 
respect  the  right  of  government  to  all  the  public  domain  and  mining  lands.  They  have 
paid  about  2^  per  cent,  local  taxes  for  many  years,  and  all  the  internal  revenue  de- 
manded for  support  of  government  for  the  last  three  or  four  years,  and  in  the  war  with 
Mexico  volunteered  500  of  their  best  men  to  aid  government  when  asked.  These  facts 
are  too  often  misrepresented  and  overlooked ;  and  the  prices  of  Utah  are  regulated,  as 
elsewhere,  by  supply  and  demand.  It  is  true  an  attempt  was  made  to  raise  the 
price  of  produce  when  United  States  currency  was  much  depressed  in  value,  but  it  did 
not  last.  The  fall  in  the  price  of  gold,  and  a  temporary  stoppage  of  demand,  soon  low- 
ered the  prices.  Flour,  that  before  the  opening  of  our  neighboring  mines  was  current 
at  $3  to  $6  per  100  pounds,  when  the  demand  from  the  mines  rushed  in  upon  them, 
rose  to  |12  per  100  and  upward ;  but  since  the  heavy  shipments  by  the  Missouri  River 
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to  these  mines,  I  am  informed  that  flour  at  Great  Salt  Lake  City  has  again  receded  to 
$6  per  100.  So  has  it  been  with  other  produce — increased  demand  or  diminished  sup- 
ply has  raised  prices,  and  vice  versa. 

"And  as  to  the  safety  and  health  of  Utah,  as  a  place  of  residence,  it  is  preferable  to 
New  York — much  less  rowdyism,  robbery,  and  murder,  in  proportion  to  the  population. 
The  laws  are  wholesome,  the  good  are  free  to  do  right,  and  the  vicious  restrained." 
The  executive  alone,  and  aided  by  the  military  provost  marshals,  are  united  and  power- 
ful, and  do  maintain  peace  in  our  cities.  All  honorable  American  citizens  passing 
through  our  cities  have  admitted  this  and  more  in  favor  of  Utah,  as' a  healthy,  indus- 
trious, and  prosperous  people.  The  masses  will  remain  at  their  usual  employment  and 
the  cultivation  of  the  soil.  They  depend  on  their  own  toil  for  grain — there  is  no  im- 
portation; they  are  unwilling  to  risk  being  without  bread,  and  depend  on  others. 
There  will  be  ample  room  for  thousands  of  our  soldiers  returning  from  the  war,  and 
other  industrious  miners,  to  prosecute  their  mining  labors,  not  only  uninterruptedly, 
but,  if  necessary,  they  will  be  aided  in  the  maintenance  of  their  rights. 

The  apparent  industrial  condition  of  the  Territory  at  this  time  is  cer- 
tainly good,  and  its  people  law-abiding  from  their  peculiar  standpoint, 
although  past  acts  of  \iolence  have  disgraced  its  annals,  and  polygamy 
is  a  stain  on  its  social  system,  and  should  be  abolished. 

STATEMENT   OF   SITTING-   DELEGATE. 

A  letter  and  tabular  statements,  laid  before  your  committee  by  the 
sitting  delegate  after  the  foregoing  sketch  of  Utah  and  its  resources  had 
been  drawn  up,  are  herewith  presented  to  the 'House.  (See  statement 
of  sitting  delegate  marked  K.) 

It  is  much  to  be  regretted  that  the  sitting  delegate  delayed  furnishing 
your  committee  with  any  facts  within  his  knowledge  or  control  to  so 
late  a  period  in  the  investigation  of  this  case.  Much  of  the  labor  of 
your  committee  would  then  have  been  saved  and  the  form  of  this  report 
could  have  been  materially  shortened  and  condensed.  K^or  is  the  infor- 
mation furnished  as  full  and  satisfactory  as  your  committee  sought  and 
required.  Should  any  further  investigation  of  the  affairs  of  the  Territory 
of  Utah  be  deemed  advisable  by  this  House,  proper  care  should  be  taken 
to  anticipate  the  delay  and  difficulty  above  referred  to. 

Tour  committee  have  collected  from  the  authentic  printed  works  of 
the  Mormons  the  accompanying  extracts,  illustrating  the  views  of  your 
committee  in  regard  to  the  character  and  disposition  of  a  majority  of 
the  people  of  the  Territory  of  Utah,  and  present  them  to  the  House  as 
the  reasonable  basis,  in  certain  respects,  of  the  foregoing  report  of  your 
committee.    (See  the  "Doctrine  and  Covenants,"  marked  L.) 

That  an  estimate  may  be  formed  of  the  comparative  influence  which 
the  Blue  Laws  of  Connecticut  may  have  had  in  developing  the  Mormon 
society  and  its  kindred  organizations  in  this  country,  extracts  from  the 
code  of  1638,  known  as  the  Blue  Laws,  have  also  been  annexed.  The 
special  interpretation  of  divine  scripture  is  the  source  of  human  legis- 
lation in  the  Blue  Laws,  and  a  direct  revelation  from  God  is  the  source 
of  authority  among  the  Mormon  leaders.  Hence  the  parallel  drawn  by 
your  committee  and  their  conclusion  thereon.  (See  "  Constitution  of 
1638,"  marked  M.) 

The  laws  regulating  marriage  in  the  Territory  of  Utah  having  been  a 
subject  of  special  legislation  by  Congress,  and  a  direct  violation  of  the 
established  law  being  charged  by  the  contestant  in  this  case,  your  com- 
mittee have,  after  due  examination,  deemed  it  their  duty  to  offer  to  the 
House  such  information  as  has  come  to  their  knowledge,  through  reli- 
able channels,  touching  the  practice  of  polygamy  in  Utah.  By  this 
plan  the  committee  are  assured  that  the  House  can  plainly  see  for  itself 
the  condition  of  society  in  this  section  of  the  country  as  presented  by 


238  DIGEST   OF   ELECTION    CASES. 

the  Mormons  themselves,  as  well  as  the  impression  made  upon  intelligent 
travelers  among  them. 

The  following  letter  from  Liverpool,  England,  was  procured  by  your 
committee  for  the  purpose  of  ascertaining  if  the  works  here  quoted  were 
now  disseminated  as  books  of  faith  by  the  Mormons,  and  offer  it  as  an 
additional  proof  of  the  scheme  of  this  society.    (See  letter  marked  V.) 

The  extracts  from  non-Mormon  books  are  written  by  persons  who 
have  actually  visited  the  Territory,  and  by  observation  and  intercourse 
among  the  Mormons  learned  the  facts  stated  by  them. 

The  committee,  in  absence  of  other  testimony,  were  necessitated  to 
use  these  works  as  the  only  available  means  of  forming  an  opinion  in 
regard  to  the  character  of  the  institutions  of  the  people  of  Utah.  (See 
exhibits  ]5if,  O,  P.) 

Your  committee  herewith  append  a  (copy)  special  report  of  the  mas- 
sacre at  Mountain  Meadows,  Utah  Territory,  in  September,  1857,  by 
James  H.  Carleton,  brevet  major  United  States  army. 

Your  committee  have  deemed  it  advisable  to  present,  in  full,  without 
further  comment  than  to  draw  attention  to — 1st,  the  credibility  of  this 
report  made  by  an  officer  of  the  army  on  the  spot;  2d,  the  undoubted 
and  undisputed  power  of  the  Mormon  leaders  throughout  Utah  Territory 
at  the  time  this  massacre  took  place ;  3d,  the  evident  apathy  shown  by 
the  Mormons  for  the  fate  of  these  emigrants  before  and  during  the  mas- 
sacre 


Camp  at  Mountain  Meadows,  Utah  Territoky, 

May  25,  1859. 

Major  :  Wlien  I  left  Los  Angeles  the  23cl  ultimo,  General  Clarke,  commanding  the 
department  of  California,  directed  me  to  bury  the  bones  of  the  victims  of  that  terrible 
massacre  which  took  place  on  this  ground  in  September,  1857.  The  fact  of  this  mas- 
sacre of  (in  my  opinion)  at  least  120  r.ien,  women,  and  children,  who  were  on  their  way 
from  the  State  of  Arkansas  to  California,  has  long  been  well  known.  I  have  endeavored 
to  learn  the  circumstances  attending  it,  and  have  the  honor  to  siibmit  the  following  as 
the  result  of  my  inquiries  on  this  point. 

Doctor  Brewer,  United  States  army,  whom  I  met  with  Captain  Campbell's  command 
on  the  Santa  Clara  River  on  the  15th  instant,  informed  me  that  as  he  was  going  up  the 
Platte  River,  on  the  11th  of  June,  1857,  he  passed  a  train  of  emigrants  near  O'Fallon's 
Bluffs.  The  train  was  called  "Perkins's  train,"  a  man  named  Perkins,  who  had  pre- 
viously been  to  California,  having  charge  of  it  as  conductor.  That  he  afterward  saw 
the  train  frequently  ;  the  last  time  he  saw  it  was  at  Ash  Hollow,  on  the  north  fork  of 
the  Platte.  The  doctor  says  the  train  consisted  of,  say,  forty  wagons.  There  were  a 
few  tents  besides,  wliich  the  emigraats  used  in  addition  to  the  wagons  when  they 
encamped.  There  seemed  to  be  about  forty  heads  of  families,  many  women,  some  un- 
married, and  many  children.  A  doctor  accompanied  them.  The  train  seemed  to  consist 
of  respectable  people,  well  to  do  in  the  -world.  They  were  well-dressed,  were  quiet, 
orderly,  genteel ;  had  fine  stock  ;  had  three  carriages,  and  other  evidences  which  went 
to  show  that  this  was  one  of  the  finest  trains  that  had  been  seen  to  cross  the  plains. 
It  was  so  remarked  upon  by  the  officers  who  were  with  the  doctor  at  that  time.  From 
reports  afterwards  received,  and  comparing  the  dates  with  the  probable  rate  of  travel, 
he  believed  this  was  the  identical  train  which  was  destroyed  at  Mountain  Meadows. 
I  could  get  no  information  of  these  emigrants  of  a  date  anterior  to  this.  Here  seems 
to  be  given  the  lirst  glimpse  of  their' number,  character,  and  condition,  and  an  authentic 
glimpse,  too,  if  the  train  destroyed  was  the  one  seen  by  the  doctor,  of  which  there  can 
hardly  be  a  doubt.  The  doctor  was  confirmed  in  his  belief  that  the  train  he  saw  was 
the  one  destroyed  by  many  reasons ;  among  them  one  fact  seems  to  be  very  convincing. 
He  observed  a  carriage  in  the  train  in  whioh  some  ladies  rode,  to  whom  he  made  one 
or  more  visits  as  they  journeyed  along.  There  was  something  peculiar  in  the  con- 
struction of  the  carriage  and  its  ornaments,  its  blazoned  stag's  head  upon  the  panels, 
&c.  This  carriage,  he  says,  is  now  in  possession  of  the  Mormons.  Besides,  he 
afterward  heard  as  a  fact  that  this  train  had  been  entirely  destroyed.  The-  people 
who  owned  it  would  not  have  been  likely  to  sell  such  an  important  part  of  their  trans- 
portation midway  their  journey.  The  road  upon  which  these  emigrants  were  seen  by 
Doctor  Brewer  crosses  the  Rocky  Mountains  through  the  South  Pass,  and  thence  goes 
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on  down  into  the  gi'eat  basin  to  Salt  Lake  City ;  and  tlaenoe  southward  along  tlie  west- 
ern base  of  the  Wahsatch  Mountains  to  what  is  called  the  Eini  of  the  Basin.  Here 
the  "  divide "  is  crossed,  when  it  descends  upon  the  valley  of  Santa  Clara  affluent 
towaird  the  Colorado.  Fillmore  City  is  upon  one  of  the  many  streams  which  run  west- 
ward down  from  the  Wahsatch  Mountains  into  the  basin.  It  is  about  one  hundred  and 
forty  miles  from  Salt  Lake  City ;  then  upon  another  stream,  ninety  miles  further  south 
is  Parowau  City ;  then  upon  still  another  stream,  eighteen  miles  south  of  Parowan,  is 
Cedar  City ;  then  to  a  settlement  on  Pinto  Creek  is  twenty-four  miles ;  thence  to  Ham- 
blin's  house  on  the  northern  slope  of  the  Mountain  Meadows,  six  miles  ;  from  Hamblin's. 
house  over  the  rim  of  the  basin  to  the  southern  point  of  the  Mountain  Meadows, 
where  there  is  a  large  spring,  is  four  miles  and  one  thousand  yards.  This  swell  of  land 
or  water-shed,  called  the  rim  of  the  basin,runs  west  across  nearly  midway  the  valley 
called  the  Mountain  Meadows.  This  valley  runs  north  and  south ;  its  northern  portion 
is  drained  toward  the  basin,  its  southern  portion  toward  the  Santa  Clara.  Down  on 
the  Santa  Clara  is  a  Mormon  settlement  called  "the  Fort."  Here  some  thirty  families 
reside.  It  is  thirty-four  miles  from  Mountain  Meadows.  East  of  Cedar  City,  say 
eighteen  miles  on  the  east  slope  of  the  Wahsatch  range  drained  by  Virgin  Kiver, 
is  the  town  of  Harmony,  of  one  hundred  families  ;  and  further  down  the  Virgin  River, 
twelve  miles  from  "  the  Fort,"  on  the  Santa  Clara,  is  Washington  City,  also  of  one 
h\mdred  families.    The  Santa  Clara  joins  the  Virgin  River  near  Washington  City. 

The  Pah- Vent  Indians  live  near  Fillmore  City. 

The  Pah-Ute  Indians  are  scattered  along  from  Parowan  southward  to  the  Colorado. 

The  train  of  emigrants  proceeding  southward  from  Fillmore  City  toward  the  Mount- 
ain Meadows  is  next  seen,  so  far  as  my  inquiries  go,  by  a  Mr.  Jacob  Hamblin,  a  lead- 
ing Mormon  who  has  charge  of  "  the  Fort "  on  the  Santa  Clara,  and  resides  there  in  the 
winter  season,  but  who  has  a  cattle  ranch  and  a  house  where  he  lives  in  the  summer- 
time, at  the  Mountain  Meadows.  I  here  give  you  what  he  said,  and  which  I  wrote 
down  sentence  by  sentence  as  he  related  it.  He  told  me  he  had  given  the  same  infor- 
mation to  Judge  Cradelbaugh. 

"  About  the  middle  of  August,  1857,  I  started  on  a  visit  to  Great  Salt  Lake  City.  At 
Com  Creek,  eight  miles  south  of  Fillmore  City,  I  encamped  with  a  train  of  emigrants, 
who  said  they  were  mostly  from  Arkansas.  There  were,  in  my  opinion,  not  over  thirty 
wagons.  There  were  several  tents,  and  they  had  from  four  hundred  to  five  hundred 
head  of  horned  cattle,  twenty-five  head  of  horses,  and  some  mules.  This  information 
I  got  in  conversation  with  one  of  the  men  of  the  train.  The  people  seemed  to  be  ordi- 
nary frontier  "homespun"  people  as  a  general  thing,  some  of  the  outsiders  were  rude 
and  rough,  and  calculated  to  get  the  ill  will  of  the  inhabitants.  Several  of  the  men 
asked  me  about  the  condition  of  the  road  and  the  disposition  of  the  Indians,  and  where 
there  would  be  a  good  place  to  recruit  their  stock.  I  asked  them  how  many  men  they 
had ;  they  said  they  had  between  forty  and  fifty  "  that  would  do  to  tie  to."  I  told  them 
I  considered  if  they  would  keep  a  good  lookout  that  the  Indians  did  not  steal  their 
animals,  half  that  number  would  be  safe,  and  that  the  Mountain  Meadows  was  the 
best  point  to  recruit  their  animals  before  they  entered  upon  the  desert.  I  recommended 
tills  spring  and  the  grazing  about  it  here,  four  miles  south  of  my  house,  as  the  place 
where  they  should  stop.  The  most  of  these  meu  seemed  to  have  families  with  them. 
They  remarked  that  this  one  train  was  made  up  near  Salt  Lake  City  of  several  trains 
that  had  crossed  the  plains  sepai'ately,  and  being  southern  people  had  preferred  to  take 
the  southern  route.  This  was  all  of  importance  that  passed  between  us,  and  I  went  on 
my  journey,  and  they  proceeded  on  theirs.  On  my  way  back  home,  at  Fillmore  City  I 
heard  it  said  that  that  company  (meaning  the  train  referred  to)  had  poisoned  a  small 
spring  at  Corn  Creek,  where  I  had  met  them.  There  was  some  considerable  excitement 
about  it  among  the  citizens  of  Fillmore,  and  among  the  Pah- Vent  Indians  who  lived 
within  eight  miles  of  that  place.  I  was  told  that  eighteen  head  of  cattle  had  died  from 
drinking  the  water,  that  six  of  the  Pah- Vents  had  been  poisoned  from  eating  the  flesh 
of  the  cattle  that  died,  and  that  one  or  two  of  these  Indians  had  also  died.  Mr.  Rob- 
inson, a  citizen  of  Fillmore,  whose  son  was  buried  the  day  I  got  there,  said  that  the 
boy  had  been  poisoned  in  "  trying  out "  the  tallow  of  the  dead  cattle.  I  am  satisfied 
that  he  believed  what  he  said  about  it.  I  thought  at  the  time  that  the  spring  had  been 
poisoned  as  stated.  I  encamped  that  night  with  a  company  from  Iron  County,  who 
told  me  that  the  company  from  Arkansashad  all  been  killed  oi^  at  Mountain  Meadows, 
except  seventeen  children.  I  afterwards  met,  between  Beavbr  and  Pine  Creek,  Col- 
onel Daim,  of  Parowan,  who  confirmed  what  these  people  from  Iron  County  had  said. 
He  further  stated  that  the  Indians  were  collecting  on  the  Muddy  with  a  determination 
to  "wipe  out"  another  company  of  emigrants,  which  was  several  days  in  rear  of  the 
first.  He  mentioned  that  the  Indians  had  supplied  themselves  with  arms  and  ammu- 
nition from  the  train  destroyed  at  the  Meadows.  After  consulting  with  him  he  advised 
me  to  go  forward  and  spare  no  pains  in  trying  to  prevent  their  carrying  their  purpose 
into  execution,  and  he  gave  me  an  order  to  press  into  service  any  animal  I  might 
require  for  that  purpose.  I  got  a  horse  at  Beaver  at  eight  o'clock  that  evening,  and  the 
next  evening,  at  Pinto  Creek,  eighty-three  miles  distant,  I  met  Mr.  Dudley  Leavett 


■240  DIGEST    OF   ELECTION   CASES. 

from  the  settlements  on  the  Santa  Clara.  I  told  him  what  I  had  heard.  He  told  me 
that  it  was  true,  and  that  all  the  Indians  in  the  southern  country  were  greatly  excited, 
and  all  hell  could  not  stop  them  from  killing  or  from  at  least  robbing  the  other  "train 
of  its  stock.  He  further  stated  that  several  interpreters  from  the  Santa  Clara  had  gone 
on  with  this  last  train.  [  told  him  to  return  and  get  the  best  animal  he  could  find  at 
my  ranch,  and  go  on  as  fast  as  he  could  and  endeavor  to  stop  further  mischief  being 
done ;  that  if  the  Indians  ran  oflf  the  stock  of  the  train,  for  himself  and  all  the  inter- 
preters to  go  and  recover  it  if  possible,  and  prevent  further  depredations.  He  left  me 
under  these  instructions.  The  next  morning,  which  I  think  was  the  18th  of  September, 
1857,  I  arrived  at  my  ranch,  four  miles  from  the  Meadows.  Here  I  had  left  my  family. 
I  found  at  the  ranch  three  little  white  girls,  in  the  care  of  my  wife,  the  eldest  six  or 
■seven  years  of  age,  the  next  about  three,  a'nd  the  next  about  one.  The  youngest  had 
been  shot  through  one  of  her  arms,  below  the  elbow,  by  a  large  ball,  breaking  both 
bones  and  cutting  the  arm  half  oflt'.  My  wife  having  a  young  child  of  her  own,  and 
these  three  little  orphans  besides,  my  home  appeared  to  be  anything  but  cheerful. 
About  1  or  2  o'clock  that  day  I  came  down  to  the  point  where  the  massacre  had  taken 
place,  in  company  with  an  Indian  boy  named  Albert,  who  had  been  brought  up  in  my 
family.  The  boj'  told  me  that  the  inhabitants  from  Cedar  City  had  come  down  and 
buried  the  murdered  people  in  three  large  heaps,  which  he  )iointed  out  to  me;  the  boy 
«ho wed  me  two  girls  who  had  run  some  ways  off  before  they  .were  killed.  The  wolves 
had  dug  open  the  heaps,  dragged  out  the  bodies,  and  were  then  tearing  the  flesh  from 
them.  I  counted  nineteen  wolves  at  one  of  these  places.  I  have  since  learned,  from 
"people  who  asisted  in  burying  the  bodies,  that  there  were  one  hundred  and  seven  men, 
women,  and  children  found  dead  upon  the  ground.  I  am  satisfied  that  all  were  not 
found.  The  most  of  the  bodies  were  stripped  of  all  their  clothing,  were  then  in  a  state 
of  putrefaction,  and  presented  a  horrible  sight.  There  was  no  property  left  upon  the 
ground  except  one  white  ox,  which  is  still  at  my  ranch.  The  following  summer,  when 
■the  bones  had  lost  all  their  flesh,  I  reburied  them,  assisted  by  a  Mr.  Fuller.  The 
IniUans  have  often  told  me  that  they  made  an  attack  on  the  emigrants  between  daylight 
and  sunrise,  as  the  men  were  standing  around  the  camp  fires,  killing  and  wounding  fif- 
teen at  the  first  discharge,  which  was  delivered  from  the  ravine  near  the  spring,  close 
to  the  wagons,  and  from  a  hill  to  the  west ;  that  the  emigrants  immediately  corralled 
their  wagons  and  threw  up  an  intrenchment  to  shelter  themselves  from  the  balls. 
"When  I  first  saw  the  ditch  it  was  about  four  feet  deep,  and  the  bank  about  two  feet 
high.  The  Indians  say  they  then  ran  off  the  stock,  but  kept  parties  at  the  spring  to 
prevent  the  emigrants  from  getting  to  the  water ;  the  emigrants  firing  upon  them  every 
time  they  showed  themselves,  and  they  returning  the  fire.  This  was  kept  up  for  six 
or  seven  days.  The  Indians  say  they  lost  but  one  man  killed,  and  three  or  four  wounded. 
At  the  end  of  six  or  seven  days  they  say  a  man  among  them  who  could  talk  English 
called  to  the  emigrants  and  told  them  if  they  would  go  back  to  the  settlements  and 
leave  all  their  property,  especially  their  arms,  they  would  spare  their  lives ;  but  if  they 
did  not  do  so,  they  would  kill  the  whole  of  them.  The  emigrants  agreed  to  this,  and 
■started  back  on  the  road  toward  my  ranch.  About  a  mile  from  the  spring  there  are 
■some  scrub  oak  bushes  and  tall  sage  growing  on  each  side  of  the  road,  and  close  to 
it.  Here  a  large  body  of  Indians  lay  in  ambush,  who,  when  the  emigrants  approached, 
fell  upon  them  in  their  defenseless  condition,  and  with  bows  and  arrows,  and  stones, 
and  guns,  and  knives,  mtirdered  all,  without  regard  to  sex  or  age,  except  a  few  infant 
children,  seventeen  of  which  have  since  been  recovered.  This  is  what  the  Indians 
told  me  nine  days  after  the  massacre  took  place.  From  the  position  of  the  bodies,  this 
latter  part  of  their  story  seems  to  be  corroborated,  and  I  should  judge  that  the  women 
and  'children  were  in  advance  of  the  men  when  the  last  attack  upon  them  was  made. 
When  I  buried  the  bones  last  summer  I  observed  that  about  one-third  of  the  skulls 
were  shot  through  with  bullets,  and  about  one-third  seemed  to  be  broken  in  with 
stones. 

"The  train  I  sent  Leavett  to  protect  had  gotten  as  far  as  the  canon  five  miles  beyond 
the  Muddy,  when  the  Indians  made  a  descent  upon  its  loose  stock,  driving  off,  as  the 
■emigrants  have  since  said,  two  hundred  and  eighty  head  of  cattle.  Leavett  and  the 
other  interpreters  recovered  between  seventy-five  and  one  hundred  head,  which  were 
brought  back  to  my  ranch.  Of  these  the  Indians  afterward  demanded  and  stole  some  forty 
head,  and  lust  January  I  turned  over  to  a  Mr.  Lane,  from  California,  the  balance.  These 
are  all  the  facts  within  my  knowledge  connected  with  the  destruction  of  one,  and  the 
passing  along  of  the  other,  of  these  two  trains." 

This  Jacob  Hamblin  seems  to  be  a  man  of  considerable  importance  and  note  among 
the  Mormons  in  this  southern  part  of  the  Territory.  He  is  about  fifty  years  of  age, 
and,  although  with  but  little  education,  is  a  shrewd,  intelligent,  thinking  man.  Judge 
Cradlebaugh,  I  heard,  was  of  opinion  Hamblin  was  acting  in  good  faith,  and  gave  what 
he  really  believed  was  a  true  account  of  the  massacre,  and  of  the  Mormon  part  taken 
in  it.  Hamblin  has  two  wives :  one  about  forty-five  or  fifty  years  of  age,  a  sister  of 
a  Mormon  named  Hiram  Judd,  who  lives  at  Hamblin's  house  at  the  Mountain  Meadows  ; 
and  another  wife  of  about  eighteen,  a  sister  of  the  Dudley  Leavett  of  whom  he  speaks. 
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Hamblin  is,  and  has  for  a  long  time  been,  Indian  sub-agent  for  the  Pah-Utes.  He 
speaks  their  language  well  and  has  great  influence  with  them.  He  told  me  the 
church  had  granted  him  a  piece  of  land  ten  miles  square,  which  covers  the  whole  of 
the  Mountain  Meadows,  the  best  grazing  tract  in  Utah  Territory.  It  is  quite  a  signifi- 
cant fact  that  this  ranch  whereon  the  massacre  took  place  is  well  stocked  with 
cattle,  among  which  the  white  ox  is  acknowledged  to  be.  Mr.  Hamblin  and  his  story- 
will  be  further  considered  upon  at  another  place  in  this  report.  His  eldest  wife  came 
to  my  camp  and  staid  there  with  her  husband  the  night  of  the  19th  instant.  The  aext 
morning  I  wrote  down,  word  by  word  as  she  related  it,  her  account  of  the  massacre. 
Her  husband  took  good  care  to  be  present  at  the  time,  and  also  took  very  good  care  to 
give  her  occasional  promptings,  although  it  has  been  perceived  he  was  at  Salt  Lake 
City  when  the  facts  she  related  occurred.    Her  story  was  as  follows : 

"  I  was  residing  four  miles  north  of  this  spring'  at  the  ranch  in  the  fall  of  1857. 
Early  in  September  of  that  year,  about  the  first,  a  large  train  of  wagons — I  could  not 
tell  how  many,  think  about  fifty — passed  by  our  house.  None  of  the  people  stopped. 
There  may  have  been  a  man  who  came  and  inquired  the  way  to  the  spring.  It  was 
about  noon.  The  next  morning  a  man  from  the  train  came  back  to  the  house  to  see  if 
I  could  sell  him  some  butter  and  cheese.  I  had  none,  and  he  staid  but  a  short  time, 
saying  his  people  had  camped  at  the  spring,  where  they  would  stay  awhile  to  recruit 
their  stock.  I  heard  no  more  about  the  people  of  the  train  until  Monday  morning 
before  daylight,  when  I  heard  a  great  number  of  guns  firing  at  the  spring.  This  firing 
was  kept  up  until  after  daylight,  all  of  half  an  hour,  when  it  ceased.  I  did  not  hear 
any  more  guns  until  evening,  after  dusk,  when  the  firing  again  began,  but  not  so  rap- 
idly as  before.  This  lasted  say  fifteen  minutes,  and  I  think  there  were  some  shots 
fired  during  the  night.  Sometimes  I  could  not  hear  them  so  plainly  as  at  others,  owing 
to  the  changing  winds.  After  the  firing  of  the  first  morning  some  white  men  came  to 
our  house  and  said  that  the  Indians  had  attacked  the  train  because  the  emigrants  had 
poisoned  a  spring  near  Fillmore.  There  was  but  one  man  about  our  house.  His  name 
was  David  Tullis.  He  is  an  Englishman  and  now  lives  at  the  fort  on  Santa  Clara. 
There  was  an  Indian  boy,  Albert.  Tullis  wasjherding  the  cattle,  and  Albert  the  sheep. 
The  white  men  who  stopped  at  our  house  and  told  us  about  the  excitement  among  the 
Indians,  said  they  had  been  here  at  the  spring  and  tried  to  stop  the  fighting,  but  that  the 
Indians  had  become  enraged  and  were  determined  to  kill  the  emigrants ;  that  they  were 
gathering  for  this  purpose  from  all  quarters.  The  Indians  were  frequently  passing  and 
repassing  our  house.  They  said  I  need  not  be  afraid  ;  they  were  friendly  to  me  and 
would  not  hurt  me,  but  that  they  would  kill  the  emigrants.  This  firing  and  people 
passing  to  and  fro  continued  about  a  week.  Several  people  from  Harmony  and  other 
places  gathered  about  and  said  they  were  trying  to  stop  it.  I  noticed  among  them 
John  D.  Lee.  He  was  at  my  house  two  or  three  times  during  the  week.  At  length, 
between  sundown  and  dark  of  the  last  day,  I  heard  a  firing  greater  than  before  and 
more  distinct.  This  is  the  time  when  the  last  of  them  were  killed  after  they  started 
toward  our  house.  In  about  an  hour  a  wagon  drove  up  to  our  house  having  seventeen 
children  in  it,  the  most  of  them  cryingr  One,  a  girl  about  a  year  old,  had  been  shot 
through  the  arm,  and  another  girl,  about  four  years  old,  had  been  wounded  in  the  ear. 
Their  clothes  were  bloody.  The  wagon  was  driven  up  to  the  door  by  a  man  named 
Shurtz  or  Shirts,  a  son-in-law  of  John  D.  Lee.  John  D.  Lee  seemed  to  have  the  dis- 
tributing of  the  children.  The  little  girl  who  was  shot  through  the  arm  could  not  well 
be  moved.  She  had  two  sisters,  Rebecca  and  Louisa,  one  seven  and  the  other  five,  who 
seemed  to  be  greatly  attached  to  her.  I  persuaded  Lee  not  to  separate  them,  but  to 
let  me  have  all  three  of  them.  This  he  fin  ally  agreed  to  and  the  children  staid  with  me 
and  I  nursed  the  wounded  child  until  it  recovered,  though  it  has  lost  forever  the  use  of 
its  arm.  The  next  day  after  the  last  massacre,  Lee  and  the  rest  started  up  the  road 
with  all  the  rest  of  the  children  in  a  wagon ;  and  the  Indians  scattered  off.  This  is  all 
I  know  personally  on  the  subject." 

Mrs.  Hamblin  is  a  simple-minded  person  of  about  forty-five,  and  evidently  looks 
with  the  eyes  of  her  husband  at  everytlring.  She  may  really  have  been  taught  by  the 
Mormons  to  believe  it  is  no  great  sin  to  kill  Gentiles  and  enjoy  their  property.  Of 
the  shooting  of  the  emigrants,  which  she  had  herself  heard,  and  knew  at  the  time  what 
was  going  on,  she  seemed  to  speak  without  a  shudder  or  any  very  great  feeling ;  but 
when  she  told  of  the  seventeen  orphan  children  who  were  brought  by  such  a  crowd  to 
her  own  house,  of  one  small  room — there  in  the  darkness  of  the  night,  two  of  the 
children  cruelly  mangled,  and  the  most  of  them  with  their  parents'  blood  stiU  wet  upon 
their  clothes,  and  all  of  them  shrieking  with  terror  and  grief  and  anguish,  her  own 
mother  heart  was  touched ;  she  at  least  deserves  kind  consideration  for  her  care  and 
nourishment  of  the  three  sisters,  and  for  all  she  did  for  the  little  girl  "  about  one  year 
old,  who  had  been  shot  through  one  of  her  arms,  below  the  elbow,  by  a  large  ball,  break- 
ing both  bones  and  cutting  the  arm  half  off." 

A  Snake  Indian  boy  called  Albert  Hamblin,  but  whose  Indian  name  was  a  word 
which  meant  liimgry,  who  is  now  about  seventeen  or  eighteen  years  of  age,  says  that 
Mr.  Jacob  Hamblin  bought  him  beyond  where  Camp  Floyd  is  located,  and  that  he  has 
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lived  witli  Mr.  Hamblin  six  years  here  and  about  three  years  up  uorth.  He  was  sent 
by  Mr.  Hamblin  to  my  camp  at  Mountain  Meadows,  on  the  20th  day  of  May,  1859, 
and,  in  speaking  of  the  massacre  at  this  place,  related  what  follows,  in  very  good 
English : 

"  In  the  first  part  of  September,  a  year  and  a  half  ago,  I  was  at  Mr.  HambUn's  ranch, 
four  miles  from  here.  My  business  was  to  herd  sheep.  I  saw  a  train  come  along  the 
road  and  pass  down  this  way ;  it  was  near  sundown.  I  drove  the  sheep  home  and  went 
after  wood,  when  I  saw  the  train  encamp  at  this  spring  from  a  high  point  of  land  where 
I  was  cutting  wood.  When  the  train  passed  me  I  saw  a  good  many  women  and  chil- 
dren. It  was  night  when  I  got  home.  Another  Indian  boy  named  John,  who  lives  at 
the  Vegar,  and  talks  some  English,  was  with  me.  He  lived  with  a  man  named  Sam 
Knight,  at  Santa  Clara.  After  the  train  had  been  camped  at  this  spring  three  nights, 
the  fourth  day  in  the  morning  just  before  light,  when  we  were  all  abed  at  the  house,  I 
was  waked  up  by  hearing  a  good  many  guns  fired ;  I  could  hear  guns  fired  every  little 
while  all  day  until  it  was  dark.  Then  I  did  not  know  what  had  been  done.  During 
the  day,  as  we  (John  and  I)  sat  on  a  hill  herding  sheep,  we  saw  the  Indians  driving  oft" 
all  the  stock,  and  shoot  some  of  the  cattle ;  at  the  same  time  we  could  see  shooting 
going  on  down  around  the  train ;  emigrants  shooting  at  the  Indians  from  the  corral 
of  wagons,  and  Indians  shooting  at  them  from  the  tops  of  the  hills  all  around.  In  this 
way  they  fought  on  for  about  a  week.  I  asked  an  Indian  what  he  was  kUling  those 
people  for.  He  was  mad,  anil  told  me  unless  I  kept  "  my  month  shut "  he  would  kiU 
me.  Three  men  came  down  from  Cedar  City  to  our  house  while  the  fighting  was  going 
on ;  they  said  they  came  after  cattle.  Other  men  passed  to  and  fro  from  Santa  Clara 
to  our  house  during  the  nights.  These  three  men  from  Cedar  City  staid  about  the 
house  awhile,  pitching  horse-shoe  quoits  while  the  fighting  was  going  on,  when  they 
afterward  went  back  to  Cedar  City.  Dudley  Leavett  came  up  from  Santa  Clara 
in  the  night  while  the  emigrants  were  encamped  here,  but  he  did  not  see  them.  He 
went  on  to  Cedar  City  to  buy  flour.  When  he  got  to  the  house  we  told  him  the  emi- 
grants were  fighting  here.  One  afternoon,  near  night,  after  they  had  fought  nearly  a 
week,  John  and  I  saw  the  women  and  children,  and  some  men,  leave  the  wagons  and 
go  up  the  road  toward  our  house.  There  were  no  Indians  with  them.  John  and  I  saw 
where  the  Indians  were  hid  in  the  oak  bushes  and  sage,  right  by  the  side  of  the  road, 
a  mile  or  more  on  their  route  ;  and  I  said  to  John  I  would  like  to  know  what  the  emi- 
grants left  their  wagons  for,  as  they  were  going  into  a  worse  fix  than  ever  they  saw. 
The  women  were  on  ahead  with  the  children.  The  men  were  behind.  Altogether 
'twas  a  big  crowd.  Soon  as  they  got  to  the  place  where  the  Indians  were  hid  in  the 
bushes,  each  side  of  the  road,  the  Indians  pitched  right  on  them  and  commenced  shooting 
them  with  guns  and  bows  and  arrows,  and  cut  some  of  the  men's  thi-oats  with  knives. 
The  men  ran  in  every  direction,  the  Indians  after  them  and  yelling  and  whooping. 
Soon  as  the  women  and  children  saw  the  Indians  spring  out  of  the  bushes,  they  all 
cried  out  so  loud  John  and  I  heard  them.  The  women  scattered  and  tried  to  hide 
in  the  bushes,  but  the  Indians  shot  them  down ;  two  girls  ran  up  the  slope  toward 
the  east  about  a  quarter  of  a  mile;  John  and  I  ran  down  and  tried  to  save 
them ;  the  girls  liid  in  some  bushes.  A  man  who  is  an  Indian  doctor  also  told  the 
Indians  not  to  kill  them.  The  girls  then  came  out  and  hung  around  him  for  protection, 
he  trying  to  keep  the  Indians  away.  The  girls  were  crying  out  loud.  The  Indians 
came  out  and  seized  the  girls  by  their  hands  and  their  dresses,  and  pulled  and  pushed 
them  away  from  the  doctor  and  then  shot  them.  By  this  time  it  was  dark,  and  the 
other  Indians  down  by  the  road  had  got  nearly  through  killing  all  the  others.  They 
were  about  half  an  hour  killing  the  people  from  the  time  they  first  sprang  out  upon 
them  from  the  bushes.  Some  time  in  the  night,  TuUis  and  the  Indians  brought  some  of 
the  children  in  a  wagon  up  to  the  house.  The  children  cried  nearly  all  night.  One 
,  little  one,  a  baby  just  commencing  to  walk  around,  was  shot  through  the  arm.  One  of 
'  the  girls  had  been  shot  through  the  ear.  Many  of  the  children's  clothes  were  bloody. 
The  next  morning  we  kept  three  children,  and  the  rest  were  taken  to  Cedar  City;  also 
the  next  morning  the  trains  of  wagons  went  up  to  Cedar  City  with  all  the  goods.  The 
Indians  got  all  the  flour ;  some  of  it  I  saw  buried  this  side  of  Piijto  Creek.  There  were 
two  yoke  of  cattle  to  each  wagon  as  they  passed  up.  The  rest  of  the  stock  had  been 
killed  to  be  eaten  by  the  Indians  while  the  fight  was  goin^  on,  except  some  which 
were  driven  over  the  mountains  this  way  and  that.  The  Indians  stripped  naked  the 
dead  bodies — that  is,  all  the  men ;  some  of  the  women  had  their  underclothes  left. 
There  were  a  good  many  men  who  came  over  from  Pinto  Creek  and  about,  and  staid 
around  the  house  while  the  fight  went  on.  I  saw  John  D.  Lee  there  about  the  house 
during  that  time,  he  lives  in  Harmony ;  and  Richard  Eobmson,  Prima  Coleman,  Amos 
Thornton,  Brother  Dickinson,  who  all  live  at  Pinto  Creek;  Thornton. I  saw  at  the 
house.  When  father  (Jacob  Hamblin)  came  back  I  came  down  with  him  on  to  the 
grounds.  The  bodies  were  all  buried  then,  so  we  could  not  see  any.  There  were  plenty 
of  wolves  around.  The  two  girls  had  been  buried  also,  and  I  did  show  them  to  father. 
The  Indians  buried  the  bodies,  taking  spades  from  the  wagons.  The  people  from 
Cedar  City  came  down  three  days  after  the  massaere,  but  the  Indians  had  buried  all 
the  bodies  before  they  came.    This  is  all  I  know  about  it." 
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This  Albert  Hamblin  is  nearly  a  grown  man  in  point  of  size,  and  from  appearance  and 
bearing  has  evidently  had  engrafted  npon  his  native  viciousness  all  the  bad  traits  of 
the  community  in  which  he  lives.  Two  of  the  children  are  said  to  have  pointed  him 
out  to  Dr.  Forney  as  an  Indian  whom  they  saw  kill  their  two  sisters.  His  story  is  art- 
fully made  up,  evidently  part  truth  and  part  falsehood.  Leavett  could  not  have 
passed  up  from  "  the  fort "  to  Cedar  City  without  knowing  where  the  emigrants  were 
besieged,  as  the  road  runs  near  the  spring  where  there  corral  was,  and  between  it  and 
some  hills  occupied  by  the  Mormons  and  Indians.  That  Albert  staid  upon  a  neighbor- 
ing hill,  "herding  sheep,"  day  after  day,  while  the  fight  lasted,  and  then  went  up  to 
the  house  of  nights  to  go  to  sleep,  cannot  be  true.  That  Mormons  were  passing  and 
repassing  upon  the  road,  day  and  night,  and  did  not  know  what  was  going  on,  is  simply 
absurd  to  one  conversant  with  the  surroundings  of  the  place.  In  this  Indian's  statement, 
that  some  of  the  Mormons  at  the  house  were  "  pitching  horse-shoe  quoits,"  a  glance  is 
given  at  the  fiendish  levity  with  which  the  murdering,  day  by  day,  of  this  artfully 
entrapped  party  of  Gentiles,  men,  women,  and  children,  were  regarded.  This  "  pitching 
of  horse-shoe  quoits"  was  during  the  time  when  dropping  shots  from  the  ludrans  and 
the  other  Mormons  concealed  around  the  spring  and  behind  the  crest  of  hills  kept  back 
the  perishing  emigrants  from  water.  There  was  time  enough  for  some  to  go  up  to 
Hamblin's  house  for  refreshments.  No  danger  of  the  emigrants  getting  away.  It  was 
all  safe  in  that  quarter.  "  There  was  time  enough  for  us  to  have  a  quiet  game  of 
quoits  ;  the  other  boys  will  take  care  of  matters  down  there." 

The  general  will  hardly  fail  to  observe  the  discrepancy  between  Hamblin's  statement 
and  that  of  Albert  in  relation  to  the  burial  of  the  two  girls,  and  in  relation  to  the  burial 
of  the  bodies  of  the  others  who  had  been  murdered.  Hamblin  says  the  people  from 
Cedar  City  buried  them ;  Albert  that  the  Indians  did  it,  taking  spades  from  the  wagons — 
not  a  likely  thing  for  ionafide  Indians  to  do.  My  own  opinion  is  that  the  remains  were 
not  buried  at  all  imtil  after  they  had  been  dismembered  by  the  wolves,  and  the  flesh 
stripped  from  the  bones,  and  then  only  such  bones  were  buried  as  lay  scattered  along 
nearest  the  road.  Albert  had  evidently  been  trained  in  his  statement.  He  gave  much 
of  it  after  close  cross-questioning,  keeping  always  the  Mormons  in  the  background,  and 
the  Indians  conspicuously  the  prominent  figures  and  actors,  as  Hamblin  and  his  wife 
had  endeavored  to  do. 

It  was  not  until  I  told  him  that  Hamblin  and  his  wife  had  informed  me  'that  John 
D.  Lee  and  the  Mormons  were  there  and  had  asked  him  how  it  was  possible  he  had 
not  seen  them  that  he  recollected  about  "  brother  Lee  "  and  "  brothers  "  Prime  Coleman, 
Amos  Thornton,  Richard  Robinson,  and  "brother"  Dickinson,  from  Pinto  Creek.  He 
too  had  fallen  into  the  general  customs  of  the  people  and  called  every  man  "  brother." 
I  questioned  other  Mormons  in  relation  to  the  massacre,  but  many  of  them  said  they 
had  moved  from  the  northern  part  of  the  Territory  since  it  took  place.  Others,  that 
they  were  harvesting  at  Parowan,  Cedar,  and  at  "  the  fort,"  and  knew  nothing  of  it 
until  it  was  all  over.  Even  "  brother "  Prime  Coleman  told  me  he  was  harvesting 
near  Parowan  just  before  that  time  with  "brother"  Benjamin  Nell,  but  when  the 
massacre  took  place  he  was  down  on  the  Muddy  River  with  "  brother"  Ira  Hatch  to  keep 
down  disturianoea  there  among  the  Indians.  (The  Muddy  is  one  hundred  and  sixty-three 
miles  from  Parowan  ouithe  road  to  California.  He  had  to  pass  Mountain  Meadows  to  go 
there.)  He  said  that  as  he  and  Hatch  were  coming  back  they  saw  in  the  sand  the 
tracks  of  three  men  who  wore  fine  boots.  This  was  at  the  Beaver  Dams,  between 
Mountain  Meadows  and  the  Muddy,  and  fifty  miles  from  the  Meadows.  He  and  Hatch 
were  fi?ightened  at  this  .sign,  were  afraid  of  robbers,  and  did  not  stop  even  for  water 
until  they  reached  the  Santa  Clara,  twenty  miles  off.  At  Pine  Valley,  near  Mountain 
Meadows,  they  first  heard  of  the  massacre.  There  is  no  doubt  but  that  all  three  of 
these  men  were  active  participants  in  the  butchering  at  the  Meadows.  The  foregoing 
is  the  Mormons'  story  of  the  massacre.  As  it  took  place  on  Hamblin's  ranch,  and  within 
hearing  of  his  family,  it  was  impossible  for  them  to  be  "  out  harvesting,"  or  "  up  north  " ' 
or  "  down  on  the  Muddy."  He  himself  had  gone  to  Salt  Lake  City ;  at  least  he  says 
so ;  but  then  this  I  think  needs  proof.  Some  account  had  to  made  up,  and  the  one 
most  likely  to  be  believed  was,  that  the  whole  matter  had  been  started  by  the  Indians 
and  carried  out  by  them,  because  the  emigrants  had  poisoned  a  spring  near  Fillmore 
City !  Mr.  Rogers,  United  States  deputy  marshal,  who  accompanied  Judge  Cradlebaugh 
in  his  tour  to  the  south,  told  me  the  water  of  the  spring  referred  to  runs  with  such 
volume  and  force,  "  a  barrel  of  arsenic  would  not  poison  it." 

While  the  Mormons  say  the  Indians  were  the  murderers,  they  speak  with  no  sympathy 
of  the  sufferers,  but  rather  in  extenuation  of  the  crime,  by  saying  the  emigrants  were 
not  fit  to  live ;  that  besides  poisoning  the  spring,  "  they  were  impudent  to  the  people 
on  the  road ;  robbed  their  hen-roosts  and  gardens ;  and  were  insulting  to  the  church  ; 
called  their  oxen  'Brigham  Young,'  'Heber  KimbaU,'  &c.,  and  altoge,ther  were  a 
rough,  ugly  set  that  ought  to  have  been  killed  anyway." 

But  there  is  another  side  to  this  story :  It  is  said  that  some  two  years  since  Bishop 
Perley  Pratt  was  shot  in  the  Cherokee  nation,  near  Arkansas,  by  the  husband  of  a 
woman  who  had  run  oif  with  that  saintly  prelate.    The  Mormons  swore  vengeance  on 
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the  people  of  Arkansas,  one  of  wliom  was  the  injured  husband.  The  wife  came  on  to 
Salt  Lake  City  after  the  hishop  was  killed,  and  still  lives  there.  About  this  time,  also, 
the  Mormon  troubles  with  the  United  States  commenced,  and  the  most  bitter  hostility 
against  the  Gentiles  became  rife  throughout  Utah  among  all  the  Latter  Day  Saints.  It 
will  be  recollected  that  even  while  these  emigrants  were  pursuing  their  journey  over- 
land to  California,  Colonel  Alexander  was  following  upon  their  track  with  two  or  more 
regiments  of  troops  ordered  to  Utah  to  assist,  if  necessary,  in  seeing  the  laws  of  the 
land  properly  enforced  in  tliat  Territory.  This  train  was  undoubtedly  a  very  rich  one. 
It  is  said  the  emigrants  had  nearly  nine  hundred  head  of  fine  cattle,  many  horses  and 
mules,  and  one  stallion  valued  at  $2,000;  that  they  had  a  great  deal  of  ready  money 
besides.  All  this  the  Mormons  at  Salt' Lake  City  saw  as  the  train  came  on.  The 
Mormons  knew  the  troops  were  marching  to  their  country,  and  a  spirit  of  intense 
hatred  of  the  Americans  and  toward  our  government  was  kindled  in  the  hearts  of  this 
whole  people  by  Brigham  Young,  Orson  Hyde,  and  other  leaders,  even  from  the  pulpits. 
Here,  opportunely,  was  a  rich  train  of  emigrants,  American  Gentiles,  that  is,  the  most 
obnoxious  kind  of  Gentiles ;  and  not  only  that  but  these  Gentiles  were  from  Arkansas, 
where  the  saintly  Pratt  had  gained  his  crown  of  martyrdom.  Is  not  here  some  thread 
which  may  be  seized  as  a  clue  to  this  mystery,  so  long  hidden,  as  to  whether  or  not 
the  Mormons  were  accomplices  in  the  massacre  ?  This  train  of  rich  Arkansas  Gentiles 
was  doomed  from  the  day  it  crossed  through  the  South  Pass  and  had  got  fairly  down 
into  the  meshes  of  the  Mormon  spider-net  from  which  it  was  never  to  become  disen- 
tangled. Judge  Cradlebaugh  informed  me  that  about  this  time  Brigham  Young,  preach- 
ing in  the  Tabernacle,  and  speaking  of  the  troubles  with  the  United  States,  said  that 
up  to  that  moment  he  had  protected  emigrants  who  had  passed  through  the  Territory, 
but  now  he  would  turn  the  Indians  loose  upon  them.  It  is  a  singular  point,  worthy  of 
note,  that  this  sermon  should  have  been  preached  just  as  the  rich  traiii  had  got  into  the 
valley  and  was  now  fairly  entrapped ;  a  sermon,  good  coming  from  him  as  a  letter  of 
'  marque  to  these  land  pirates,  who  listened  to  him  as  an  oracle.  The  hint  thus  shrewdly 
given  was  not  long  in  being  acted  upon.  From  that  moment  these  emigrants,  as  they 
journeyed  southward,  were  considered  the  authorized,  if  not  legal,  prey  of  the  inhabi- 
tants. All  kinds  of  depredations  and  extortions  were  practiced  upon  them.  At  Parowan 
they  took  some  wheat  to  the  mill  to  be  ground ;  the  miller  went  to  ask  the  bishop  if 
he  might  grind  this  grain  for  the  damned  Gentiles.  The  bishop  replied,  "  Yes ;  but  do 
you  take  double  toll."  This  shows  the  spirit  with  which  they  were  treated.  These 
things  are  now  leaking  out;  some  of  those  who  were  then  Mormons  have  renounced 
their  creed,  and  through  them  much  is  learned,  which,  taken  in  connection  with  facts 
that  are  known,  serve  to  develop  the  truth.  It  is  said  to  be  a  truth  that  Brigham 
Young  sent  letters  south  authorizing,  if  not  commanding,  that  the  train  should  be 
destroyed.  A  Pah-Ute  chief,  of  the  Santa  Clara  band,  named  Jackson,  who  was  one  of 
the  attacking  party,  and  had  a  brother  slaiu^  by  the  emigrants  from  their  corral  by  the 
spring,  says  that  orders  came  down  in  a  letter  from  Brigham  Young  that  the  emigrants 
were  to  be  killed ;  and  a  chief  of  the  Pah-Utes  named  Tonche,  now  living  on  the  Virgin 
River,  told  me  that  a  letter  from  Brigham  Young  to  the  same  effect  was  brought  down 
to  the  Virgin  River  band  by  a  man  named  Huntingdon,  who,  I  learn,  is  an  Indian 
interpreter  and  lives  at  present  at  Salt  Lake  City.  Jackson  says  there  were  sixty 
Mormons,  led  by  Bishop  John  D.  Lee,  of  Harmony,  and  a  prominent  man  in  the  church 
named  Haight,  who  lives  at  Cedar  City;  that  they  were  painted  and  disgxiised  as 
Indians ;  that  this  painting  and  disguising  was  done  at  a  spring  in  a  canon  about  a 
mile  northeast  of  the  spring  where  the  emigrants  were  encamped,  and  that  Lee  and 
Haight  led  and  directed  th6  combined  force  of  Mormons  and  Indians  in  the  first  attack 
throughout  the  siege,  and  at  the  last  massacre.  The  Santa  Clara  Indians  say  that  the 
emigrants  could  not  get  to  the  water,  as  the  besiegers  lay  around  the  spring  ready  to 
.shoot  any  one  who  approached  it.  This  could  easily  have  been  done.  Major  Prince, 
paymaster  United  States  army,  and  Lieutenant  Ogle,  First  Dragoons,  on  the  17th 
instant,  stood  on  the  ditch  which  was  in  the  corral  and  placed  some  men  at  the  spring, 
twenty-eight  yards  distant  and  they  could  Just  see  the  men's  heads,  both  parties  standing 
erect.  This  shows  how  vital  a  point  the  assailants  occupied,  how  close  it  was  to  be 
assailed,  and  how  well  protected  it  was  from  a  fire  coming  from  the  direction  of  the  corral. 
The  following  account  of  the  affair  is,  I  think,  susceptible  of  legal  proof,  by  those 
whose  names  are  known,  and  who,  I  am  assured,  are  willing  to  make  oath  to  many 
other  facts  which  serve  as  links  in  the  chain  of  evidence  leading  toward  the  truth  of 
this  grave  question :  JBy  whom  were  these  one  hundred  and  twenty  men,  women,  and  children 
murdered? 

It  was  currently  reported  among  the  Mormons  at  Cedar  City,  in  talking  among  them- 
selves, before  the  troops  even  came  down  south,  (when  all  felt  secure  of  arrest  pr 
persecution,)  and  nobody  seemed  to  question  the  truth  of  it,  that  a  train  of  emigrants 
of  fifty  or  upward,  of  men,  mostly  with  families,  came  and  encamped  at  this  spring  at 
Mountain  Meadows,  in  September,  1857.  It  was  reported  in  Cedar  City,  and  was  not, 
and  is  not  doubted,  even  by  the  Mormons,  that  John  D.  Lee,  Isaac  C.  Haight,  John 
M.  Higby,  (the  first  resides  at  Harmony,  the  last  two  at  Cedar  City,)  were  the  leaders 
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who  organized  a  party  of  fifty  or  sixty  Mormons  to  attack  this  train.  They  had  also 
all  the  Indians  which  they  could  collect  at  Cedar  City,  Harmony,  and  Washington 
City,  to  help  them,  a  good  many  in  number.  This  party  then  came  down,  and  at  first 
the  Indians  were  ordered  to  stampede  the  cattle  and  drive  them  away  from  the  train. 
They  then  commenced  firing  on  the  emigrants ;  one  Indian  was  tilled,  a  brother  of  the 
chief  of  the  Santa  Clara  Indians ;  another  shot  through  the  leg,  who  is  now  a  cripple 
at  Cedar  City.*  It  was  said  the  Mormons  were  painted  and  disguised  as  Indians.  The 
Mormons  say  the  emigrants  fought  like  lions,  and  that  they  saw  they  could  not  whip 
them  by  any  fair  fitting.  After  some  days'  fighting  the  Mormons  had  a  council 
among  themselves  to  arrange  a  plan  to  destroy  the  emigrants.  They  concluded,  finally, 
that  tiiey  would  send  some  few  down  and  pretend  to  be  friends,  and  try  to  get  the 
emigrants  to  surrender.  John  D.  Lee  and  three  or  four  others,  head  men  from  Wash- 
ington, Cedar,  and  Parowan,  (Haight  and  Higby  from  Cedar,)  had  their  paint  washed 
of^  and  dressing  in  their  usual  dress,  took  their  wagons  and  drove  down  toward  the 
emigrant's  corral,  as  if  they  were  just  traveling  on  the  road  on  their  ordinary  business. 
The  emigrants  sent  out  a  little  girl  toward  them.  She  was  dressed  in  white.  Had  a 
white  handkerchief  in  her  hand  which  she  waved  in  token  of  peace.  The  Mormons 
with  the  wagons  waved  one  in  reply,  and  then  moved  into  the  corral.  The  emigTants 
then  came  out,  no  Indians  or  others  ieing  in  sight  at  this  time,  and  talked  with  these  lead- 
ing Mormons  with  the  three  wagons.  They  talked  with  the  emigrants  an  hour  or  an 
hour  and  a  half,  and  told  them  that  the  Indians  were  hostile,  and  that  i/  ftej/  gave  up 
their  arms  it  would  show  the  Indians  that  they  did  not  want  to  fight,  and  if  they,  the 
emigrants,  would  do  this  they  would  pilot  them  back  to  the  settlements. 

The  emigrants  had  horses  which  had  remained  near  their  wagons ;  the  loose  stock, 
mostly  cattle,  had  been  driven  off,  not  the  horses.  Finally  the  emigrants  agreed  to 
those  terms  and  delivered  up  their  arms  to  the  Mormons  with  whom  they  had  coun- 
seled. The  women  and  children  then  started  back  toward  Hamblin's  house,  the  men 
following  with  a  few  wagons  that  they  had  hitched  up.  On  arriving  at  the  scrub  oaks, 
&c.,  where  the  other  Mormons  and  Indians  lay  concealed,  Higby,  who  had  been  one  of 
those  who  had  inveigled  the  emigrants  from  their  defenses,  himself  gave  the  signal  to  fire, 
when  a  volley  was  poured  in  from  each  side,  and  the  butchery  commenced,  and  was 
continued  until  it  was  coiisiunmated.  The  property  was  brought  to  Cedar  City  and 
was  sold  at  public  auction.  It  was  called  in  Cedar  City,  and  is  called  now  by  the  face- 
tious Mormons,  "  Property  taken  atthesiegeof  Sebastopol!"  The  clothing  stripped  from 
the  corpses,  bloody,  and  with  lots  of  flesh  in  it,  shredded  by  the  bullets  from  the  per- 
sons of  the  poor  creatures  who  wore  it,  was  placed  in  the  cellar  of  the  tithing  office,  (an 
official  building,)  where  it  lay  about  three  weeks,  when  it  was  brought  away  by  some 
of  the  party ;  but  witnesses  do  not  know  whether  it  was  sold  or  given  away.  It  is  said 
the  cellar  smells  of  it  even  to  this  day. 

It  is  reported  that  John  D.  Lee,  Haight,  and  Philip  Smith,  (the  latter  lived  in  Cedar 
City.)  went  to  Salt  Lake  City  immediately  after  the  massacre,  and  counseled  with 
Brigham  Young  about  what  should  be  done  with  the  property.  They  took  with  them 
the  ready  money  they  got  from  the  surrendered  emigrants,  and  offered  it  to  Young. 
He  said  he  would  have  nothing  to  do  with  it.  He  told  them  to  divida  the  cows  and 
cattle  among  the  poor.  They  had  taken  some  of  the  cattle  to  Salt  Lake  City  when 
they  went  up,  and  after  the  talk  with  Brigham  they  sold  these  to  the  merchants  there. 
Lee  told  Brigham  that  the  Indians  would  not  be  satisfied  if  they  did  not  have  a  share 
of  the  cattle.  Brigham  left  it  to  Lee  to  make  the  distribution.  One  or  two  of  the 
Mormons  did  not  like  that  Lee  had  this  authority,  as  they  say  he  swindled  them  out  of 
their  share.    Lee  was  the  smallest  man  of  the  lot. 

The  wagons,  carriages,  and  rifles,  &o.,  were  distributed  among  the  Mormons.  Lee 
has  a  carriage  reported  to  be  one  of  them.    The  Indians  have  but  few  of  the  rifles. 

Much  of  this  seems  to  be  corroborated  by  a  man  named  Whitlock,  a  dentist,  now  at 
Camp  Floyd.  Whitlock  says  he  was  told  by  a  Mormon,  who  acknowledged  that  he 
was  present  at  the  massacre,  but  who  is  now  in  California,  that  orders  to  destroy  the 
emigrants  first  came  from  above,  (Salt  Lake  City,)  and  that  a  party  of  armed  men 
under  the  command  of  a  man  named  John  D.  Lee,  who  was  then  a  bishop  in  the  church, 
but  who  has  since  (as  Brigham  Young  says)  been  deposed,  left  the  settlements  of  Bea- 
ver City,  (north  of  Parowan,)  Parowan  City,  and  Cedar  City,  on  what  was  called  a 
"secret  expedition,"  and  after  an  absence  of  a  few  days  returned,  bringing  back  strange 
wagons,  cattle,  horses,  mules,  and  also  household  property.  There  is  legal  proof  that 
this  property  was  sold  at  the  official  tithing  office  of  the  church.  Wliitlock  says  that 
this  man  could  not  repojt  the  detail  of  the  massacre  without  tears  and  trembling.  He 
said  he  was  so  horrified  at  these  atrocities  he  fled  away  from  Utah  to  California.  The 
man  said  he  saw  children  clinging  around  the  knees  of  the  murderers  begging  for 
mercy  and  ofleriug  themselves  as  slaves  for  life  could  they  be  sjjared.  But  their  throats 
were  out  from  ear  to  ear  as  an  answer  to  their  appeal.  There  are  now  wagons,  car- 
riages, and  cattle  in  possession  of  the  Mormons  which  can  be  sworn  to,  it  is  said,  as  ' 
having  belonged  to  these  emigrants  by  those  who  saw  them  upon  the  plains. 

*  There  were,  without  douljt,  a  great  many  more  killed  and  wounded. 
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Two  hundred  and  forty-eiglit  head  of  cattle  were  sold  on  the  Jordan  Eirer,  after  the 
arrival  of  the  army,  to  united  States  commissioners,  by  Mormons ;  and  it  is  said  that 
they  can  he  traced  as  having  come  through  the  hands  of  Lee,  and  Hooper,  who  waa 
Mormon  secretary  of  state,  and  were,  without  doubt,  the  cattle  taken  from  the  emigrants. 
The  Indians  are  supposed  to  have  gotten  but  few  of  the  arms.  Others  are  seen  in  the 
hands  of  the  Mormons,  which  are  believed  to  have  been  captured  at  the  time  of  the 
massacre.  The  Pah-Ute  Indians,  on  the  Muddy  Eiver,  said  to  me  that  they  knew  the 
Mormons  had  charged  them  -with  the  massacre  of  the  emigrants,  but,  said  they,  "  Where 
are  the  wagons,  the  cattle,  the  clothing,  the  rifles,  and  other  property  belonging  to  the 
train  ?  We  have  not  got  them,or  had  them. .,  No,  you  find  all  these  things  in  the  hands 
of  the  Mormons."  There  is  some  logical  reasoning  in  that,  creditable  at  least  to  the 
obscure  minds  of  miserable  savages,  whatever  be  the  truth.  But  there  is  not  the 
shadow  of  a  doubt  but  that  the  emigrants  were  butchered  by  the  Mormons  themselves, 
assisted  doubtless  by  the  Indians.  The  idea  of  letting  the  emigrants  come  on  to  an  obscure 
quarter  of  the  Territory,  amid  the  fastnesses  of  the  mountains,  with  a  formidable  desert 
extending  from  that  point  to  California,  over  vphich  a  stranger  to  the  country  could 
not  possibly,  without  sustenance,  escape  with  his  life ;  to  a  point  where  the  Indians 
were  numerous  to  lend  assistance,  and  who  could  possibly  be  charged  with  the  crime 
in  case,  in  the  future,  any  people  should  give  trouble  by  asking  ugly  questions  on  the 
subject,  exhibits  consideration  as  to  future  contingencies  of  which  these  miserable 
Indians,  at  least,  are  entirely  incapable.  Besides,  "fifty  men  that  would  do  to  tie  to" 
in  a  fight,  all  well  armed,  and  aU  expert  in  the  use  of  the  rifle,  could  have  whipped  ten 
times  their  number  of  Pah-Ute  Indians  armed  only  with  the  bow  and  arrow.  Hamblin 
himself,  their  agent,  informed  me  that  to  his  certain  knowledge,  in  185.5,  there  were  but 
three  guns  in  the  whole  tribe.  I  doubt  if  they  had  many  more  in  1857.  The  emigrants 
were  to  be  destroyed  with  as  little  loss  to  the  Mormons  as  possible,  and  no  one  old 
enough  to  tell  the  tale  was  to  be  left  alive.  To  effect  this,  the  whole  plan  and  opera- 
tions from  beginning  to  end  display  skill,  patience,  pertinacity,  aiid  forecast,  which  no 
people  here  at  that  time  were  equal  to,  except  the  Mormons  themselves.  Hamblin  says 
three  men  escaped.  They  were  doubtless  herding  when  the  attack  was  made,  or  crept 
out  of  the  corral  by  night.  The  fate  of  one  of  these  he  had  never  learned.  He  must 
have  been  murdered  off  the  road,  or  perished  of  hunger  and  thirst  in  the  mountains. 
At  all  events,  he  never  went  through  to  California,  or  he  would  have  been  heard  from. 
One  got  as  far  as  the  Muddy  Eiver,  ninety  odd  miles  from  the  Mountain  Meadows. 
There  the  Indians  cut  his  throat.  The  other  got  as  far  as  Las  Vegas,  forty-five  miles 
still  further  toward  California,  where  he  arrived  totally  naked,  some  Indians  having 
stripped  him  of  his  clothes.  Hamblin  said  an  acquaintance  of  his  coming  from  that 
■way  had  seen  by  marks  in  the  sand  where  the  Indians  had  thrown  him  down,  and 
where  there  had  been  struggling  when  he  was  stripped.  The  Las  Vegas  Indians  cut 
his  throat  likewise.  The  Mormons  had  a  fort  at  Las  Vegas,  now  abandoned,  but  which 
was  occupied  at  that  time. 

Here  is  something  which  seems  to  point  toward  the  "  track  in  the  sand  of  three  men 
who  wore  fine  boots,"  which  brothers  Ira  Hatch  and  Prime  Coleman  saw  at  the  Beaver 
Dams,  and  at  which  they  became  so  frightened  they  did  not  stop  to  get  water,  although 
there  was  none  other  within  twenty  miles.  During  this  "  siege  of  Sebastopol,"  or  after 
the  fina]  massacre,  it  was  doubtless  discovered  that  the  three  emigrants  had  escaped, 
and  brothers  Hatch  and  Coleman,  perhaps  two  Mormons  named  Young,  were  sent  in 
pursuit  to  cut  them  off  on  the  desert,  or  to  get  the  Indians  to  do  it.  Hatch  talks  Pah- 
Ute  like  a  native,  and  is  now  an  interpreter  of  their  language  whenever  needed.  One 
of  the  Youngs,  who  now  lives  at  Cotton  Farm,  near  the  confluence  of  the  Virgin  and 
Santa  Clara,  tells  this  story  of  the  emigrants  murdered  on  the  Muddy.  He  and  his 
brother,  each  on  horseback  and  leading  a  third  horse,  were  traveling  from  California, 
as  he  says,  to  Utah.  Just  before  they  had  arrived  at  Muddy  Eiver  they  met  one  of  the 
emigrants  on  foot.  He  had  been  wounded,  was  unarmed,  and  without  provisions  or 
water.  It  was  at  daybreak.  He  had  traveled  already  nearly  a  hundred  miles  from 
the  Mountain  Meadows.  He  seemed  to  be  terror-stricken.  His  mind  was  wandering. 
He  talked  incoherently  about  the  massacre  and  of  his  purposes.  Under  the  awful 
scenes  he  had  witnessed,  the  pain  of  his  wound,  and  the  privations  he  had  endured,  his 
senses  had  given  way.  They  told  him  of  the  long  deserts  ahead,  on  which,  if  he  pur- 
sued his  way,  he  wonld  certainly  perish.  They  persuaded  him  to  return  with  them, 
mounted  him  on  their  led  horse,  and  so  came  on  to  the  Muddy,  where  they  stopped  to 
prepare  breakfast.  One  of  the  Youngs  laid  his  coat,  containing  iu  its  pocket  $300— all 
their  money — on  a  bush,  and  commenced  frying  some  cakes  at  a  fire  which  had  been 
kindled,  the  Indians  gathered  around  in  great  numbers.  The  chief  would  seize  the 
cakes  from  the  pan  as  fast  as  they  were  done  and  eat  them.  At  last  one  of  the  Youngs 
struck  the  chief  with  a  knife,  whereupon  all  the  Indians  rose  to  kill  the  three  men. 
Young  says  he  and  his  brother  drew  their  revolvers,  and  holding  them  on  the  Indians 
kept  them  at  a  distance  until  they  got  to  their  horses,  had  mounted,  and  were  out  of 
arrow-shot.  They  then  looked  back  fOr  the  emigrant,  who  had  seemed,  as  he  sat 
abstracted  by  the  fire,  hardly  to  comprehend  what  was  going  on.    He  had  not  left  the 
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spot  where  he  sat.  Three  or  four  Indians  had  him  down  and  were  cutting  his  throat. 
They  themselves  then  made  off,  leaving  coat,  money,  and  all  their  provisions.  This  is 
their  story ;  but  the  truth  donbtless  was,  the  Youngs,  Hatch,  and  Coleman  had  followed 
up  the  man,  had  found  him  beyond  the  Muddy,  brought  him  back,  and  then  set  the 
Indians  upon  him. 

The  fate  of  these  three  men  seems  to  close  the  scenes  of  this  terrible  tragedy  on  all 
the  grown  people  of  that  iine  train  which  was  seen  journeying  prosperously  forward  at 
O'Fallon's  Bluffs  on  the  11th  of  the  preceding  June.  There  were  doubtless  atrocious 
episodes  connected  with  the  massacre  of  the  women  which  will  never  be  known.  Mr. 
Eodgers,  the  deputy  marshal,  told  me  that  Bishop  John  D.  Lee  is  said  to  have  taken  a 
beautiful  young  lady  away  to  a  secluded  spot.  There  she  implored  him  for  more  than  life. 
She,  too,  was  found  dead.  Her  throat  had  been  cut  from  ear  to  ear.  The  little  children 
whom  we  left  this  John  D.  Lee  distributing  at  Hamblin's  house  after  that  sad  night 
have  at  length  been  gathered  together,  and  are  now  either  at  Indian  Farm,  twelve  mues 
south  of  Fillmore  City,  or  at  Salt  Lake  City,  in  the  custody  of  Dr.  Forney,  United  States 
Indian  agent.  They  are  seventeen  in  number.  Sixteen  of  these  were  seen  by  Judge 
Cradlebaugh,  Lieutenant  Kearney,  and  others,  who  gave  the  following  information  m 
regard 'to  their  personal  identity,  &c.  The  children  were  varying  from  three  to  nine 
years  of  age — ten  girls,  six  boys— and  were  questioned  separately. 

The  first  is  a  boy  named  Calvin;  between  seven  and  eight;  does  not  remember  his 
surname.  Says  he  was  by  his  mother  when  she  was  killed,  and  pulled  the  arrows 
irom  her  back  until  she  was  dead.  Says  he  had  two  brothers  older  than  himself,  named 
Henry  and  James,  and  three  sisters,  Nancy,  Mary,  and  Martha. 

The  second  is  a  girl  who  does  not  remember  her  name ;  the  others  say  it  is  Demurr. 

The  third  is  a  boy  named  Ambrose  Miriam  Tagit.  Says  he  had  two  brothers  older 
than  himself,  and  one  younger.  His  father,  mother,  and  two  older  brothers  were  killed  ; 
his  younger  brother  was  brought  to  Cedar  City.  Says  he  lived  in  Johnson  County; 
but  does  not  know  in  what  State.  Says  it  took  one  week  to  go  from  where  he  lived  to 
his  grandfather's  and  gTandmother's,  who  are  still  living  in  the  States. 

The  fourth  is  a  girl  obtained  of  John  Morris,  a  Mormon  at  Cedar  City.  She  does  not 
recollect  anything  about  herself. 

The  fifth  is  a  boy  obtained  of  E.  H.  Grove.  Says  that  the  girl  obtained  of  Morris  is 
named  Mary,  and  is  his  sister. 

The  sixth  is  a  girl  who  says  her  name  is  Prudence  Angelina.  Had  two  brothers,  Jesse 
and  John,  who  were  killed.  Her  father's  name  was  William,  and  she  had  an  uncle 
Jesse. 

The  seventh  is  a  girl.  She  says  her  name  is  Frances  Harris  or  Home :  remembers 
nothing  of  her  family. 

The  eighth  is  a  young  boy;  too  young  to  remember  anytliing  about  himself. 

The  ninth  is  a  boy  who  says  his  name  is  William  W.  Huff. 

The  tenth  is  a  boy  who  says  his  name  is  Charles  Fraucher. 

The  eleventh  is  a  girl  who  says  her  name  is  Soplironia  Huff. 

The  twelfth  is  a  girl  who  says  her  name  is  Betsey. 

The  thirteenth,  fourteenth,  and  fifteenth  are  three  sisters,  named  Rebecca,  Louisa, 
and  Sarah  Dunlap.     These  three  sisters  were  the  children  obtained  of  Jacob  Hamblin. 

I  have  no  note  of  the  sixteenth. 

The  seventeenth  is  a  boy  who  was  but  six  weeks  old  at  th(^  time  of  the  massacre. 
Hamblin's  wife  brought  him  to  my  camp  on  the  19th  instant.  The  next  day  they  took 
him  on  to  Salt  Lake  City,  to  give  him  np  to  Dr.  Forney.  He  is  a  pretty  little  boy,  and 
hardly  dreamed  he  had  again  slept  upon  the  ground  where  his  parents  had  been 
murdered.  These  children,  it  is  said,  could  not  be  induced  to  make  any  developments 
while  they  remained  with  the  Mormons,  from  fear,  no  doubt,  having  been  intimidated 
by  tlu'eats.  Dr.  Forney,  it  is  said,  came  southward  for  them  under  the  impression  that 
he  would  find  them  in  the  hands  of  the  Indians.  The  Mormons  say  the  children  were 
in  the  hands  of  the  Indians,  and  were  purchased  l)y  themselves  for  rifles,  blankets,  &c.; 
but  the  children  say  they  have  never  lived  with  the  Indians  at  all.  The  Mormons 
claimed  of  Dr.  Forney  sums  of  money,  varying  from  two  hundred  to  four  hundred  dol- 
lars, for  attending  them  when  sick,  for  feeding  and  clothing  them,  and  for  nourishing 
the  infants  from  the  time  when  they  assumed  to  have  purchased  them  from  the  Indians ! 

Murderers  of  the  parents  and  despoilers  of  their  property,  these  Mormons,  rather 
these  relentless,  incarnate  fiends,,daTed  even  to  come  forward  and  claim  payment  for 
having  kept  these  little  ones  barely  alive;  these  helpless  orphans,  whom  they, 
themselves,  had  already  robbed  of  their  natural  protectors  and  supporters!  Has  there 
ever  been  an  act  which  at  all  equaled  this  in  devilish  hardihood,  in  more  than  devilish 
effirontery  ?  Never  but  one ;  and  even  then  the  price  was  but  "  thirty  pieces  of  silver." 
On  my  arrival  at  Mountain  Meadows,  the  16th instant,  I  encampednear  the  spring  where 
the  emigrants  had  encamped,  and  where  they  had  intrenched  themselves  after  they  were 
first  fired  upon.  The  ditch  they  there  dug  is  not  yet  filled  up.  The  same  day  Captain  Reu- 
ben P.  Campbell,  United  States  Second  Dragoons,  with  a  command  of  three  companies 
of  troops  came  from  his  camp  on  the  Santa  Clara  and  encamped  there  also.  Judge  Cradle- 
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Ijaueli  and  Deputy  Marslial  Rodgers  come  down  from  Provo  with  Captain  Campbell, 
and  xiad  been  inquiring  into  the  circumstances  of  the  massacre.  The  judge  cannot  re- 
ceive too  much  praise  tor  the  resolute  and  thorough  manner  with  which  he  pursues'hi& 
investigations.  On  his  way  down  past  this  spot,  and  before  my  arrival,  Captain  Camp- 
bell had  caused  to  be  collected  and  buried  the  bones  of  twenty-six  of  the  victims.  Dr. 
Brewer  informed  me  that  the  remains  of  eighteen  were  buried  in  one  grave,  twelve  in 
another,  and  six  in  another.  On  the  20th  instant  I  took  a  wagon  and  a  party  of  men,, 
and  made  a  thorough  search  for  others  among  the  sage  bushes  for  at  least  a  mile  back 
from  the  road  that  leads  to  Hamblin's  house.  Hamblin  himself  showed  Sergeant  Fritz, 
of  my  party,  a  spot  on  the  right-hand  side  of  the  road  where  he  had  partially  covered 
up  a  great  many  of  the  bones.  These  were  collected,  and  a  large  number  of  others  on 
the  left-hand  side  of  the  road  up  to  the  slope  of  the  hill,  and  in  the  ravines,  and  among- 
the  bushes,  I  gathered  many  of  the  disjointed  bones  of  thirty-four  persons.  The  num- 
ber could  be  easily  told  by  the  number  of  pairs  of  shoulder-blades,  and  by  lower  jaws, 
skulls,  and  parts  of  skulls,  &.C.,  &o.  These,  with  the  remains  of  two  others  gotten  in 
a  ravine  to  the  east  of  the  spring,  where  they  had  been  interred  at  but  little  depth, 
thirty-four  in  all,  I  buried  in  a  grave  on  the  northern  side  of  the  ditch.  Around  and 
above  this  grave  I  caused  to  be  built,  of  loose  granite  stones,  hauled  from  the  neighbor- 
ing hills,  a  rude  monument,  conical  in  form,  and  fifty  feet  in  circumference  at  the  base, 
and  twelve  feet  in  height.  This  is  surmounted  by  a  cross,  hewn  from  red  cedar  wood. 
From  the  ground  to  the  top  of  the  cross  is  twenty-tour  feet.  On  the  transverse  part  of 
the  cross,  facing  the  north,  is  an  inscription  carved  deeply  in  the  wood:  "  Vengeanoe  w 
mine :  I  mil  rqaay,  saith  the  Lord."  And  on  a  rude  slab  of  granite,  set  in  the  earth  and 
leaning  against  the  northern  base  of  the  monument  there  are  cut  in  the  following 
words :  "Here  one  hundred  and  twenty  men,  women,  and  children  were  massacred  in  cold  Mood, 
early  in  September,  1857.     Ihey  were  from  Arlcansas. 

I  observed  that  nearly  every  skull  I  saw  had  been  shot  through  with  rifle  or  revolver 
bullets.  I  did  not  see  one  that  had  been  "broken  in  with  stones."  Dr.  Brewer  showed 
me  one,  that  probably  of  a  boy  of  eighteen,  which  had  been  fractured  and  split  doubt- 
less by  two  blows  of  a  bowie  knife  or  other  instrument  of  that  character.  I  saw 
several  bones  of  what  must  have  been  very  small  children.  Dr.  Brewer  says  from 
what  he  saw  he  thinks  some  infants  were  butchered.  The  mothers  doubtless  had 
these  in  their  arms,  and  the  same  shot  or  blow  may  have  deprived  both  of  life. 

The  scene  of  the  massacre,  even  at  this  late  day,  was  horrible  to  look  upon.  Women's 
hair  in  detached  locks  and  in  masses  hung  to  the  sage  bushes  and  was  strewn  over 
the  ground  in  many  places.  Parts  of  little  children's  dresses  and  of  female  costume 
dangled  from  the  shrubbery,  or  lay  scattered  about,  and  among  these,  here  and  there 
on  every  hand,  forat  least  a  mile  in  the  direction  of  the  road,  by  two  miles  east  and 
west,  there  gleamed,  bleached  white  by  the  weather,  the  skulls  and  other  bones  of  those 
who  had  suffered.  A  glance  into  the  wagon,  when  all  these  had  been  collected, 
revealed  a  sight  which  never  can  be  forgotten. 

The  idea  of  the  melancholy  procession  of  that  great  number  of  women'  and  children, 
followed  at  a  distance  by  their  husbands  and  brothers,  after  all  their  suffering,  their 
watching,  their  anxiety  and  grief,  for  so  many  gloomy  days  and  dismal  nights  at  the 
corral ;  thus  moving  slowly  and  sadly  on  up  to  the  point  where  the  Mormons  and  Indians 
lay  in  wait  to  murder  them ;  these  doomed  and  unhappy  people  literally  going  to  their 
funeral ;  the  chill  shadows  of  night  closing  darkly  around  them — sad  precursors  of  the 
approaching  shadows  of  a  deeper  night — brings  to  the  mind  a  picture  of  human  suffer- 
ing and  wretchedness  on  the  one  hand,  and  ot  human  treachery  and  ferocity  upon  the 
other,  that  cannot  possibly  be  excelled  by  any  other  scene  that  ever  before  occurred  in 
real  life. 

I  caused  the  distance  to  be  measured  from  point  to  point  on  the  scenes  of  this  mas- 
sacre. From  the  ditch  near  the  spring  to  the  point  up  on  the  road  where  they  were 
attacked  and  destroyed,  and  where  their  bones  were  mostly  found,  is  one  mile,  five 
hundred  and  sixty-five  yards.  Here  there  is  a  grave  where  Captain  Campbell's  com- 
mand buried  some  of  the  remains.  To  the  next  point,  also  marked  by  a  similar  grave 
made  by  Captain  Campbell,  and  where  the  women  and  children  were  butchered,  a  point 
identified  from  their  bones  and  clothing  having  been  found  near  it,  is  one  mile,  one 
thousand  one  hundred  and  thirty-five  yards.  To  the  swell  across  the  valley  called  the 
rim  of  the  basin  is  one  mile,  one  thousand  three  hundred  and  thirty-four  yards.  To 
Hamblin's  house,  four  miles,  one  thousand  and  forty  nine-yards. 

Major  Henry  Prince,  United  States  Army,  di-ew  a  map  of  the  ground  about  the 
spring  where  the  intrenohment  was  dug,  and  embracing  the  neighboring  hills,  behind 
which  the  Mormons  had  cover.  On  the  crests  of  these  hills  are  still  traces  of  some  rude 
little  parapets  made  of  loose  stones,  and  loop-holed  for  rifles.  Marks  of  bullets  shot 
from  the  corral  are  seen  upon  these  stones.  I  inclose  this  map,  and  also  a  drawing  of 
the  monument  as  it  appears  looking  northward  from  a  point  below  the  spring,  and 
another  drawing,  giving  a  near  view  of  the  monument.  These  latter  are  not  so  good  as 
I  could  wish  for,  but  they  will  serve  to  give  a  tolerably  correct  idea  of  what  they  are 
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intended  to  represent.    They  were  made  by  a  Mr.  Moeller,  ■who  h.is  lived  many  years, 
among  the  Mormons. 

In  pursuing  the  bloody  thread  which  runs  throughout  this  picture  of  sad  realities, 
the  question  how  this  crime,  that  for  hellish  atrocity  has  no  parallel  in  our  history, 
can  be  adequately  punished,  often  comes  up  and  seeks  in  vain  for  an  answer.  Judge 
Cradlebaugh  says  that  with  Mormon  juries  the  attempt  to  administer  justice  in  this 
Territory  is  simply  a  ridiculous  farce.  He  believes  the  Territory  ought  at  once  to  be 
put  under  martial  law.  This  may  be  the  only  practicable  way  in  which  even  partial 
punishment  can  be  meted  out  to  these  Latter  Day  devils.  But  how  inadequate  would, 
be  the  punishment  of  a  few,  even  by  death,  for  this  crime,  which  nearly  the  whole 
Mormon  population,  from  Brigham  Young  down,  were  more  or  less  instrumental  in 
perpetrating.  There  are  other  heinous  crimes  to  be  punished ;  besides  this,  martial 
law  would  at  best  be  but  a  temporary  expedient.  Crime  is  found  in  the  footsteps  of 
the  Mormons  wherever  they  go,  and  so  the  evil  must  always  exist  as  long  as  the  Mor- 
mons themselves  may  exist.  What  is  their  history  ?  What  their  antecedent  ?  Perhaps 
the  fature  may  be  judged  by  the  past.  .  In  their  infancy  as  a  religious  community  (!> 
they  settled  in  Jackson  County,  Missouri.  There  in  a  sitiort  time,  from  the  crimes  and 
depredations  they  committed,  they  became  intolerable  to  the  inhlabitants,  whose  self- 
preservation  compelled  them  to  rise  and  drive  the  Mormons  out  by  force  of  arms.  At 
Nauvoo,  again,  another  experiment  was  tried  with  them.  The  people  of  Illinois  exer- 
cised forbearance  toward  them  until  it  literally  "ceased  to  be  a  virtue."  They  were 
driven  thence  as  they  had  been  from  Missouri,  but  fortunately,  this  time  with  the  less- 
on their  part  of  those  two  shallow  imposters,  but  arrant  miscreants,  the  brothers  Smith. 
The  United  States  took  no  heed  of  these  wholesome  lessons  taught  by  Missouri  and 
Illinois.  The  Mormons  were  permitted  to  settle  amid  the  fastnesses  of  the  Rooky 
Mountains,  with  a  desert  on  each  side,  and  upon  the  great  thoroughfare  between  the 
two  oceans.  Over  this  thoroughfare  our  citizens  have  hitherto  not  been  able  to  travel 
without  peril  to  their  lives  and  property,  except,  forsooth,  Brigham  Young  pleased  to- 
grant  them  his  permission  and  give  them  his  protection.  "  He  would  turn  the  Indians 
loose  upon  them."  The  expenses  of  the  army  in  Utah,  past,  and  to  come,  (figure  that,) 
the  massacre  at  the  Mountain  Meadows,  the  unnumbered  other  crimes  which  have  been, 
and  will  yet  be  committed  by  this  community,  are  but  preliminary  gusts  of  the  whirl- 
winds our  government  has  reaped,  and  is  yet  to  reap,  for  the  wind  it  has  sown  ia 
permitting  the  Mormons  ever  to  gain  foothold  within  our  borders. 

They  are  an  ulcer  upon  the  body  politic — an  ulcer  which  needs  more  than  cautery  to- 
cure.  It  must  have  excision — complete  and  thorough  extirpation,  before  we  can  ever 
hope  for  safety  or  tranquility.  This  is  no  rhetorical  phrase,  made  by  a  flourish  of  the 
pen,  but  is  really  what  proves  to  be  an  earnest  and  stubborn  fact.  This  brotherhood, 
may  be  contemplated  from  any  point  of  view,  and  but  one  conclusion  can  be  arrived  at 
concerning  it.  The  Thugs  of  India  were  an  inoffensive,  moral,  law-abiding  people  in 
comparison. 

I  have  made  this  a  special  report,  because  the  information  here  given,  however  crude, 
I  thought  to  be  of  such  grave  importance  it  ought  to  be  put  permanently  upon  record, 
and  deserved  to  be  kept  separate  and  distinct  from  a  report  on  the  ordinary  occurrences 
of  a  march.  Some  of  the  details  might  perhaps  have  been  omitted.  But  there  has  been 
a  great  and  fearful  crime  perpetrated,  and  many  of  the  circumstances  connected  with 
it  bave  long  been  kept  most  artfully  concealed.  But  few  direct  rays  even  now  shia& 
in  upon  the  subject.  So  that  however  indistinct  and  unimportant  they  may  at 
present  appear  to  be,  even  the  faint  side-lights  given  by  these  details  may  yet  lend 
assistance  in  exploring  some  obscure  recess  of  the  matter,  where  the  great  truths, 
that  should  be  diligently  and  persistently  sought  for  may  yet  be  happily  discovered. 
I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

JAMES  HENRY  CARLETON, 
Brevet  Major  V.  S.  A.,  Captain  in  the  First  Dragoons^ 

Major  W.  W.  Mackall, 

Assistant  Adjutant  Geiieral,  U.  S.  A.,  San  Francisco,  California. 

I  certify  that  the  above  is  a  true  copy. 

E.  D.  TOWNSEND, 

Assistant  Adjutant  Generall 
Adjutaxt  General's  Office,  March  23,  186*. 


Exhibit  A. 

Histobian'.s  Office,  Salt  Lake  City, 

February  17,  1868. 
Your  letters  of  January  30  and  February  1  were  received.     You  call  my  attention  to 
a  communication  of  Mr.  J.  S.  Wilson,  Commissioner  of  the  Land  Office,  which  was. 
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deposited  in  my  office  last  fall,  calling  for  information  of  such  amount  and  variety  that 
■was  beyond  the  facilities  "within  our  reach. 

I  now  avail  myself  of  the  advantages  of  consulting  with  members  of  the  legislature 
from  different  portions  of  the  Territory,  and  am  especially  indebted  for  information  to 
■General  W.  B.  Pace  and  Hon.  Silas  S.  Smith,  who  have  been  on  Indian  service  more  or 
less  for  years  and  are  familiar  with  where  Indians  range. 

The  inhabitants  of  Utah  invariably  came  here  poor,  a  large  portion  of  them  in  debt 
for  their  immigration.  They  are  small  farmers,  occupying  from  five  to  fifteen  acres  of 
land  each,  and  few  are  able  to  extend  their  operations  beyond  that  amount.  The 
•eSpelise  in  labor  of  irrigating  is  in  itself  considerable,  as,  with  some  exceptions,  the 
ground  has  to  be  watered  by  artificial  means  from  two  to  five  times  for  wheat,  oats  and 
Ibarley,  and  still  more  for  corn  and  fall  crops.  This  requires  a  net-work  of  ditches,  gen- 
era,lly  varying  from  four  to  six  feet  apart,  according  to  the  nature  of  the  soil,  and  with 
•clay  land  requires  to  be  flooded  ;  and  care  and  skill  are  necessaTy  in  doing  this  to  pre- 
vent the  ground  from  "baking,"  which  would  materially  injure  the  crop. 

Every  field  has  its  head  ditches,  which  take  the  water  from  the  canals.  The  accom- 
panying reports  of  the  agricultural  society  as  to  expense  refer  only  to  the  canals,  with- 
out including  the  expense  of  spreading  the  water  on  the  land. 

Those  lands  now  occvipied  are  such  as  could  be  irrigated  with  the  least  expense,  and 
each  additional  field  requires  deeper  canals  and  more  expensive  dams,  flumes,  and  other 
works.  Many  of  the  settlements  have  already  brought  into  cultivation  more  land  than 
the  amount  of  water  in  their  streams  justify.  Some  large  settlements  have  been 
reduced  to  small  ones  by  the  first  settlers  overrating  the  capacitj'  of  their  streams  for 
irrigation.  Of  this  class  Cedar  City  has  been  reduced  from  two  hundred  and  fifty  fami- 
lies to  about  seventy ;  Old  Harmony  has  been  adandoued  in  consequence  of  the  waste 
of  water  by  conducting  it  in  canals  from  Kanarah  and  Ash  creek.  The  evaporation 
and  soakage  was  so  great  as  to  compel  the  abandonment  of  the  locality  after  a  vast 
expenditure  had  been  made,  E.  T.  City  is  anbtjier  of  this  class,  which  has  been  ahnost 
■entirely  abandoned  for  want  of  water  for  irrigation.  Some  localities  require  five  times 
•as  much  water  per  acre  as  others.  This  may  be  owing  to  the  conglomerate  or  pudding- 
atone  formation  which  underlies  much  of  the  country. 

The  proportion  of  land  susceptible  of  irrigation  is  comparatively  very  small.  Addi- 
tional strips  of  land  along  the  banks  of  Bear,  Weber,  Ogden,  Jordan,  Prove,  Spanish 
Fork,  Sevier,  and  Eio  Virgin  Rivers  may  be  irrigated  at  a  heavy  expense.  The  South- 
west Jordan  Irrigation  District,  recently  organized,  estimates  the  cost  of  irrigating 
30,000  acres,  in  dams,  flumes,  main  canals,  gates,  and  waste  weirs,  at  $450,000.  This  is 
not  including  the  smaller  canals  for  distributing  the  water  to  the  farms.  The  valleys 
■of  nearly  all  these  rivers  are  narrow  ;  the  bottom  lands  that  can  be  irrigated  are  allu- 
vial deposits,  and  are  liable  to  be  washed  away. 

The  inhabitants  along  the  Eio  Virgin  have  suffered  the  greatest  damage  from  this 
cause,  though  the  settlements  on  other  streams  have  been  more  or  less  damaged.  As  a 
general  rule,  all  the  streams  as  soon  as  they  enter  the  valleys  from  the  mountains  begin 
to  grow  smaller  from  soakage  and  evaporation  incident  to  the  porous  soil  and  dry 
atmosphere  ;  it  is,  therefore,  necessary  to  select  the  plats  of  ground  for  cultivation  as 
near  the  foot  of  the  mountains  as  possible  to  find  a  desirable  quality ;  and  the  excessive 
waste  of  water  in  the  ditches  requires  that  they  should  be  as  short  as  consistent.  This 
accounts  for  their  being  from  twelve  to  t'A'enty  farmers  to  every  quarter-section  of 
farming  land.  The  only  meadows  in  the  country  are  in  those  localities  Avhere  the 
waters  of  the  streams  spread  out  and  sink,  or  in  the  vicinity  of  springs.  According  to 
SI  report  of  Mr.  Eockwood,  chairman  of  a  special  committee  of  the  Utah  legislative 
Jissembly  for  the  collection  of  historical  and  geographical  facts,  under  date  of  January 
16,  1867,  the  area  of  the  Territory  is  67,375  square  miles,  or  43,190,000  acres. 

According  to  the  report  of  the  agricultural  society  for  1866  the  number  of  acres  cul- 
tivated is  about  134,000,  which  is  fully  one-third  of  the  amount  of  land  that  can  be  irri- 
gated in  the  Territory  without  the  use  of  artesian  wells,  the  residue  being  lakes, 
inaccessible  mountains,  barren  deserts,  alkali  and  sage  plains  ;  but  there  are  localities 
above  the  line  of  cultivation,  and  in  the  deserts  where  cattle  may  be  sustained  during 
summer,  but  the  production  of  stock  must  be  limited,  through  the  lack  of  water  to  pro- 
duce sufficient  forage  for  their  wintetsustenance. 

The  estimated  amount  of  tillable  land  not  yet  under  cultivation  is  268,000  acres, 
which,  at  a  ratio  of  six  hundred  and  forty  inhabitants  to  the  square  mile  of  irrigated 
land,  the  present  estimated  population,  will  give  support  to  four  hundred  and  two 
thousand  souls  by  agriculture. 

Several  attempts  have  been  made  to  bore  artesian  wells,  but  in  no  instance  has  more 
than  four  hundred  feet  been  attained,  and  in  every  instance  the  "boulders"  and  other 
obstructions  were  such  as  to  cause  their  abandonment,  for  the  present,  at  least.  A 
tract  of  land  on  the  Jordan,  immediately  west  of  Salt  Lake  City,  consisting  of  about 
11,000  acres,  has  been  surveyed  into  five,  ten,  and  twenty  acre  lots,  taken  up  by  indi- 
viduals who  associated  themselves  into  an  irrigation  district  under  the  name  of  the 
-Jordan  Irrigating  Company.    They  have  been  operating  upon  this  tract  for  ten  years. 
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expending  about  |15  per  acre,  losing  a  dam  and  other  works,  wliicli  cost  tliem  $12,000, 
by  a  flood,  and  have  not  yet  succeeded  in  getting  over  five  hundred  acres  under  proper 
cultivation ;  the  land  requires  more  water  than  was  anticipated,  and  an  enlargement 
of  all  their  canals  to  about  four  times  their  present  capacity  will  be  necessary  to  accom- 
plish the  work,  and  all  the  higher  plats  of  land  irrigated  throughout  the  Territory 
will  be  at  an  increased  ratio  of  expense,  incurring  liability  to  more  disastrous  accidents 
and  losses  by  flood. 

During  last  winter  all  the  dams  for  irrigation  of  the  bottom  lands  on  the  Eio  Via'gin 
have  been  swept  out  by  flood,  and  in  this  locality  materials  are  hard  to  be  obtained  to 
replace  them. 


The  entire  valleys  susceptible  of  cultivation  are  destitute  of  timber,  with  the  excep- 
tion of  fringes  of  willow  and  dwarf  cotton  wood  on  the  streams.  All  the  fuel  comes  from 
the  mountains,  from  two  thousand  to  five  thousand  feet  above  the  level  of  Salt  Lake. 

In  many  settlements  it  requires  three  days  to  bring  home  a  load  of  wood,  and  any 
that  can  do  so  in  one  consider  themselves  highly  favored,  the  price  varying  in  Salt  Lake 
City  from  $15  to  $20  per  cord,  and  the  wood  of  poor  quality  for  fuel. 

Timber  is  found  in  streaks  along  the  mountain  gorges  or  canons,  varying  from  one  to 
forty  rods  wide.  Near  the  snow-line  are  found  small  groves  of  aspen,  fir,  and  red  pine  ; 
the  oak  and  maple  of  the  country  are  dwarf  varieties,  and  but  little  is  found.  I  have 
never  seen  the  spot  where  a  section  of  good  timber  could  be  surveyed  in  a  square. 

In  some  localities  scrub  cedar  and  nut  pine  are  found  on  the  sides  of  the  mountains ; 
their  growth,  however,  is  always  short  and  scattering,  a  post  eight  feet  long  being  hard 
to  obtain. 

The  sides  and  tops  of  the  mountains,  as  a  rule,  are  bare  of  timber,  the  exception  being 
near  the  snow-line  and  along  the  streams. 

MINERAL  EESOUECES. 

In  the  county  of  Iron,  Centre  Creek  Caflon,  there  are  mines  of  alum  and  copperas, 
which,  doubtless,  might  be  worked  to  ad^'antage ;  in  Coal  Creek  Canon,  eight  miles 
above,  and  southeast  of  Cedar  City,  there  are  veins  of  bituminous  coal;  about  twelve 
miles  southeast  of  Cedar  City  there  are  large  quantities  of  magnetic  iron  ore. 

In  Little  Creek  Canon,  about  five  miles  from  Paraligoonon,  are  also  beds  of  rich  iron 
ore.  The  dust  of  the  country  contains  iron  rust  in  such  quantities  as  to  color  the 
ground,  and  this  gave  rise  to  the  name  of  the  county. 

In  Beaver  County,  about  four  miles  north  of  Minersville,  are  mines  of  lead,  which 
are  being  worked;  there  are  also  copper  and  iron  in  the  same  vicinity,  and  near 
AdamsviUe  is  iron  ore. 

In  the  county  of  San  Pete,  about  four  miles  west  of  Moroni,  are  veins  of  bituminous 
coal,  which  have  been  worked,  and  coal  hauled  to  Salt  Lake  City,  about  one  huudi'ed. 
and  thirty  miles,  for  use  of  blacksmiths. 

In  the  county  of  Summit,  about  fifty  miles  north  of  east  from  Salt  Lake  City,  are 
several  veins  of  lignite  or  brown  coal,  which  are  being  worked,  and  supply  this  city 
with  fuel;  but  its  quality  is  not  suitable  for  blacksmith  work.  Near  Sulphur  Creek, 
in  Summit  County,  about  seven  thousand  feet  above  the  level  of  the  sea,  is  petroleum. 

In  Tooele  County,  near  Stockton,  are  mines  of  lead.  In  Bingham  Canon,  Salt  Lake 
County,  are  mines  of  lead  and  copper;  and  a  few  specimens  of  gold  have  been  discov- 
ered. 

During  the  three  years  that  General  Conner  was  stationed  here  with  the  California 
and  Nevada  volunteers,  a  large  portion  of  the  men,  being  miners,  were  employed  in 
prospecting  through  the  entire  Territory  for  gold  and  silver,  but  I  have  not  learned 
that  anything  has  been  discovered  that  will  pay  for  working,  though  it  is  said  silver 
has  been  found"  in  Little  Cottonwood  Canon,  in  this  county. 

It  is  also  said  that  large  sums  have  been  obtained  from  unsuspecting  companies  and 
individuals  at  a  distance,  in  the  anticipation  of  opening  valuable  mines  of  gold  and  sil- 
ver at  Stockton,  Bingham  Canon,  and  Little  Cottonwood. 

ESTIMATED   VAJLUE   OF  PKODUCTS. 

My  estimates,  based  upon  the  reports  of  the  agricultural  society  and  other  sources  of 
information,  are,  for  1866,  $4,500,000:  for  1867,  $3,300,000.  The  difference  is  on  account 
of  the  ravages  of  grasshoppers  and  the  abandonment  of  settlements  iu  consequence  of 
the  Indian  war  in  the  southern  counties. 

GEOEGE  A.  SMITH. 

Hon.  \V.  H.  Hooper. 
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Exhibit  B. 


•  statistics  of  population,  towns,  villages,  and  produeUve  industry  of  Utah  Territory. 
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Exhibit  C. 

Statistics  of  agriculture  of  Utah  Territory. 

The  annexed  statement  on  agriculture,  taken  from  the  annual  message  of  Governor 
Durkee,  session  1866,  gives  the  follovflng  statistics.  I  regret  I  have  not  his  message 
accompanying  reports  of  session  1867 : 

Numher  of  acres  of  wheat,  1866 55, 553 

Number  of  acres  of  barley 4,681 

Number  of  acres  of  oats 11>  631 

Number  of  acres  of  corn 9,502 

Number  of  acres  of  tame  grass 65,044 

Number  of  acres  of  small  crops 2, 421 

Number  of  acres  of  sorghum 2, 889 

Number  of  acres  of  roots 5,291 

Number  of  acres  of  apples "^ 

Number  of  acres  of  peaches "o2 

Number  of  acres  of  grapes ^ 

Number  of  acres  of  cotton 551 


Exhibit  D. 

Factories,  ^-c. 

Three  woolen  factories,  three  cotton  factories,  some  twenty  tanneries,  three  theaters, 
one  hundred  churches  and  places  of  worship,  one  iron  factory,  one  brass  factory,  one 
paper-mill,  and  one  nail  factory,  three  daily  papers,  and  one  weekly. 

Schools  and  school-houses 164 

School-teachers  225 

Children  between  the  ages  of  four  and  sixteen  .  -■ 18, 183 

Children  enrolled  at  school ■- 9, 849 

Subsequent  to  this  report,  1866,  the  Territory  has  taken  steps  for  advancing  education 
in  a  higher  grade;   appropriations  have  been  made  for  the  benefit  of  the  Deseret 

University. 
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Exhibit  E. 
Appropriations  made  hj  the  legislature  of  Utah  for  the  following  purposes,  session  1867-68: 

Roada  and  bridges $29,082  31 

Indian  wars 13,986  25 

Education ^ 10,700  00 

Penitentiary 3,800  00 

Incidentals 1,381  99 

Judiciary 1,299  10 

Salaries  to  officials 3,350  00 


Exhibit  F.  ' 

Teeasuky  Department,  Office  of  Intbknal  Revenue, 

Washington,  June  24,  1868. 
Sir  :  In  acoordauce  with  your  request  of  the  23d  instant,  I  herewith  transmit  you  a 
statement  showing  the  total  collections  returned  by  the  collector  from  the  Territory 
of  Utah  for  the  fiscal  years  1866,  1867,  and  the  first  ten  mouths  of  the  fiscal  year  1868. 
Very  respectfully, 

E.  A.  ROLLINS,  Commissioner. 
Hon.  W.  H.  Hooper, 

Souse  of  Eepreseiitatipes,  Washington,  D.  C. 


Statement  showing  the  total  collections  returned  Inj  tlie  collector  from  the  Tei-ritory  of  Utah,  for 
the  fiscal  years  ending  June  30,  1866,  1867,  and  the  first  ten  months  of  the  fiscal  year  1868. 

Collections  for  the  fiscal  year  1866 ' $61,720  46 

Collections  for  the  fiscal  year  1867 64,296  34 

Collections  for  ten  months  of  1868 41,855  04 

Total 167,871  84 


Treasury  Depaetjient,  Office  of  Internal  Revenue, 

Washington,  June  24,  1868. 


Exhibit  J. 
Statistics  of  irrigation,  ^c. 

Number  of  canals,  maiu 277 

Number  of  miles 1, 043 

Mean  width.... 5  feet  3  in. 

Mean  depth 2  feet  2  in. 

Number  of  acres  watered 153,949 

Coat  of  canals $1,766,939 

Estimated  cost  of  canals  in  course  of  construction $900, 000 

The  above  taken  from  report,  Deseret  Agricultural  Society,  January  11,  1866. 
See  J.  Ross  Browne's  report,  Mineral  Resources  of  the  United  States,  1868,  pages  482 
to  487. 


Exhibit  H. 

Statement  of  sitting  delegate. 

Sir  :  In  compliance  with  your  verbal  request  I  have  attempted  to  throw  together 
some  statistics  touching  the  industrial  status  of  Utah,  believing  it  to  be  your  wish  in  mak- 
ing the  contemplated  report  to  the  Committee  on  Elections  to  place  my  Territory  as 
fairly  before  the  country  as  the  facts  will  warrant.  I  regret  that  my  health  will  not 
enable  me  to  do  more  than  give  you  a  few  leading  items,  showing  the  growth  and  devel- 
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opment  of  that  once  far-off  and  isolated  country.  Much  has  been  said  and  printed  to  the 
great  prejudice  of  the  people  known  as  Mormons ;  and  the  opinions  of  many  have  been 
influenced  by  the  general  belief,  no  doubt  honestly  entertained  by  some,  that  hostility  to 
these  people  originated  in  their  social  institutions.  But  I  venture  the  opinion  that  the 
more  hostile  of  their  adversaries  are  not  moved  by  any  such  considerations,  but  are  ever 
ready  to  use  the  question  of  polygamy  as  the  surest  and'  strongest  appeal  to  the  prejudices 
of  the  masses.  If  polygamy  alone  was  the  cause,  why  were  these  people  driven  from 
Ohio,  Missouri,  and  Illinois  f  No  polygamy  existed  prior  to  the  first  two  expulsions, 
and  was  not  openly  practiced  or  known  when  the  last  occurred.  I  apprehend,  sir,  that 
the  influences  which  have  operated  against  them  in  Utah,  ajid  particularly  those  of  a 
late  date,  grow  out  of  the  same  cause  in  the  main  which  expelled  them  from  their  for- 
mer homes,  to  wit,  covetousness — a  desire  to  seize  and  possess  their  property.  I  have 
ever  found  an  element,  though  limited  in  extent,  and  far  from  being  universal,  in  the 
Territory,  which  was  plotting  for  troops,  working  for  discord,  hoping  for  confusion  by 
harassing  the  people  with  threats  of  what  the  government  would  do,  intending  thereby 
to  drive  the  people  to  the  committal  of  some  overt  act  whereby  the  strong  arm  of  the 
government  of  the  United  States  would  be  brought  against  them ;  and  I  am  sorry  to 
say  that  in  some  instances  officials  of  the  United  States,  who  should  have  been  peace- 
makers, have  loaned  themselves  to  carry  out  the  purposes  of  designing  men.  The  peo- 
ple of  Utah,  ever  conscious  of  the  desire  to  do  right,  yet  human  and  weak,  have  become 
so  accustomed  to  be  maligned,  and  have  so  frequently  had  the  deaf  ear  turned  to  their 
complaints,  that  doubtlessly  they  may  have  remained  silent  at  times  when'  charges 
have  been  made,  and  when  it  would  have  been  better  to  have  spoken  out.  Now  and 
then  men  not  Mormons  have  arisen  above  popular  prejudice,  and  have  dared  to  vindi- 
cate, though  mildly,  these  people  from  the  assaults  made  upou  them.  I  have  upon  my 
mind  the  official  report  of  Captain  Howard  Stansberry,  who,  with  Lieutenant  Gunni- 
son, surveyed  the  Great  Salt  Lake,  and  spent  a  year  or  more  with  the  people,  in  the 
infancy  of  their  colony.  I  invite  your  attention, to  his  remarks  about  these  people. 
Also  the  work  of  Hepworth  Dixon,  styled  "New  America;"  and  to  a  lecture  of  Col- 
onel Thomas  Kane,  before  the  Historical  Society  of  Philadelphia.  I  think  in  the  work 
of  Lieutenant  Gunnison  you  will  find  much  said  in  vindication  of  the  Mormons. 

But,  sir,  the  strong  reliance  which  the  people  of  Utah  have  is  in  their  acts  and  works. 
I  think  you  will  concede  that  crime  and  industry  are  not  companions  of  long  duration. 
Crime  in  all  its  forms  takes  the  idler  or  the  non-producer.  The  Mormons  as  a  people 
have  never  been  charged  with  indolence ;  they  have  never  accepted  of  occupations 
that  lead  to  lives  of  venture,  like  mining  and  other  precarious  pursuits,  which  would 
be  more  congenial  to  that  class  in  which  enemies  of  these  people  have  attempted  to 
place  them.  They  are  sober,  industrious,  and  thriving.  Their  towns  are  admitted  to 
be  well  regulated,  and  iree  from  the  objections  which  more  or  less  characterize  places 
of  equal  size  out  of  Utah.  I  will  now  very  briefly  notice  what  they  have  done ;  for 
they  alone  have  built  up  the  Territory  from  a  desert  waste,  which  twenty  years  ago 
was  one  thousand  two  hundred  miles  from  either  settlements  or  navigable  rivers,  to 
what  is  now  claimed  to  be  a  flourishing  young  state,  containing  one  hundred  thousand 
inhabitants,  with  a  territorial  extension  of  seventy-five  thousand  square  miles,  dotted 
with  over  eighty-six  flourishing  towns  and  cities,  with  near  one  hundred  post  offices, 
and  with  her  one  hundred  and  forty-three  grist  and  saw-mills,  three  cotton  and  three 
woolen  factories ;  her  twenty-five  tanneries ;  her  manufactories  of  shoes,  hats,  wagons, 
furniture,  nails,  and  many  other  branches  of  the  mechanic  arts ;  her  three  theaters — 
one  equal  in  size  and  grandeur  to  those  of  the  older  States ;  her  one  hundred  churches 
and  places  of  worship ;  her  one  hundred  and  twenty  school-houses ;  her  splendid  places 
of  business  and  her  comfortable  residences ;  her  expensive  system  of  roads  to  the 
mountains,  leading  to  the  timber,  growing  only  on  the  snow-capped  peaks ;  her  bridges 
and  ordinary  roads  in  good  repair  ;  her  thorough  system  of  agriculture  and  horticul- 
ture, based  upon  a -thorough  and  expensive  system  of  irrigation;  her  vineyards ;  her 
fields  of  cotton,  indigo,  aud  madder ;  her  sheep-folds,  cattle,  and  horses ;  and.  above 
all,  her  eighteen  thousand  children  between  the  ages  of  four  and  sixteen  years — one- 
half  of  which  are  in  school.  I  think  these  facts  show  conclusively  that  the  charge 
against  the  Mormons  of  being  a  wicked,  licentious  people,  is  without  foundation,  and 
the  facts  themselves  should  receive  at  your  hands  that  indorsement  which  would  be 
but  simple  justice  to  these'people,  and  which  would  place  them  before  the  country  in 
a  light  which  would  tend  greatly  to  modify  the  popular  prejudice  which  exists  against 
them. 

It  is  charged  that  the  Mormons  have  been  guilty  of  harsh  expressions.  Doubtless 
much  has  been  said  that  wisdom  would  have  left  unsaid ;  but  where  are  the  human 
beings  on  earth  who  have  not  feelings  of  resentment?  The  Mormons  left  their  old 
homes  in  the  States,  feeling  that  they  had  been  wronged,  grossly ;  yea,  robbed,  and 
many  of  their  kindred  murdered.  They  sought  a  new  home,  where  they  could 
at  least  live  in  peace  and  worship  according  to  their  own  dictates.  With  this  stern 
resolve  they  crossed  Iowa,  then  a  wilderness,  (1845,)  but  being  poorly  clad  and  badly 
provisioned,  many  sickened  and  died.    From  time  to  time  they  marked  their  rovxte  of 
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travel  with  the  grave  of  some  dear  one  who  fell  a  victim  to  disease,  contracted  through 
destitution  and  suflfering  upon  the  banks  of  the  Mississippi.  Finally,  the  beginning  of 
winter  found  them  encamped  on  the  banks  of  the  Missouri,  in  what  was  then  called 
the  Pottawatomie  country.  Here  they  wintered,  laying  out  the  town  now  known  as 
Council  Bluffs.  In  the  spring  of  1847,  when  preparing  to  send  forth  their  pioneers  to- 
seek  out  a  home  and  a  route  thereto,  the  government  called  upon  the  Mormons  for  fivfr 
liundred  men  to  aid  in  vindicating  her  honor  in  the  conflict  with  Mexico.  These  men, 
at  great  sacrifice  and  serious  inconvenience,  answered  to  the  call,  and  volunteered.. 
They  made  the  march  across  the  continent  under  St.  George  Cooke ;  were  honorably 
discharged  in  Southern  California  the  following  year,  and  returning  eastward,  founi 
their  families  in  the  great  basin  of  the  Salt  Lake.  The  advanced  guard  or  pioneers, 
who  numbered  some  one  hundred  and  fifty  men,  reached  Salt  Lake  Valley  on  July  24,. 
1847  ;  selected  the  present  site  of  Salt  Lake  City ;  built  a  fort  of  some  strength,  and. 
planted  some  roots,  a  portion  of  which  partially  matured.  A  few  of  these  pioneers^ 
under  the  lead  of  President  Young,  returned  to  the  Missouri  Eiver  the  same  fall,  leaving: 
a  large  majority  of  the  pioneers  at  the  lal^e  to  plough  and  plant  during  the  following 
season.  I  will  remark  that  a  portion  of  the  subsistence  of  these  people  during  the 
winter  and  ensuing  year  was  principally  a  sago  or  root  shown  them  by  the  Indians  as 
an  element  which  would  sustain  life.  The  small  quantity  of  cereals  and  roots  whiclt 
they  had  carried  with  them  could  not  be  spared  for  food,  but  were  saved  for  fntur&  , 
seed  and  Crops.  The  effort  required  to  enable  the  pioneers  to  transport  their  seed-grain 
and  vegetables,  with  a  few  crude  farming  implements,  prevented  the  transportation  of" 
food  for  themselves.  No  white  man,  save  Colonel  James  Bridger,  a  trapper  at  Fort. 
Bridger,  and  a  mountaineer  by  the  name  of  Goodyear,  was  found  in  the  country ;  con- 
sequently the  few  hardy  pioneers — nuniberiug  less  than  one  hundred  and  fifty,  planting: 
and  preparing  for  the  emigration  of  the  next  season — ^found  themselves  masters  of  the. 
country,  their  only  neighbors  being  the  wild  and  degraded  Utah  and  Shoshone  Indians, 
whose  friendship  was  courted  to  secure  peace,  and  which  policy  has  ever  been  contin- 
ued and  found  to  be  wise. 

The  opinion  of  Colonel  Bridger  was  expressed  to  the  effect  that  grain  could  not  be- 
raised  in  that  country,  and  that  the  people  must  starve  if  they  emigrated  to  the  "great 
basin."  Nevertheless,  trusting  in  the  providence  of  God,  they  were  determined  to  emi- 
grate, not  from  choice  but  from  compulsion.  They  looked  to  Him,  the  Giver  of  all  good,, 
to  preserve  and  protect  them. 

In  1848,  when  the  great  bulk  of  the  emigration  of  that  year  reached  the  valley,  they 
found  that  much  had  been  raised  for  their  sustenance,  and  yet  quite  a  percentage  of 
the  crops  held  over  for  seed.  Rations  of  bread  and  vegetables  were  issued  and. 
enjoyed.  The  march  of  1848  was  attended,  as  may  be  supposed,  with  many  hardships. 
The  emigrants  were  weak  and  without  sufficient  transportation ;  they  suffered  from  a, 
scarcity  of  provisions  and  from  the  toil  of  the  journey ;  great  mortality  resulted  from 
disease,  old  age,'  and  other  causes,  and  it  was  said  that  the  trail  of  the  Mormons  could, 
be  followed  the  year  after,  (1849,)  so  plainly  did  the  graves  of  their  dead  mark  th& 
route  they  had  traveled.     . 

It  is  worthy  of  note  that  during  the  pilgrimage  of  1848,  of  four  months'  duration, 
neither  the  spinning  wheel  nor  the  loom  ceased  to  do  its  work ;  and  there  are  now  iit 
Utah  hundreds  of  yards  of  goods,  in  garments  and  otherwise,  that  were  spun  and 
woven  during  that  journey  of  one  thousand  one  hundred  miles — the  heavy  wagon  and 
the  slow  step  of  the  faithful  ox  giving  the  opportunity  to  spin  and  weave  while  thfr 
train  was  in  motion.  The  faithful  cow  which  had  given  her  strength  in  the  yoke  fur- 
nished milk  at  night  to  feed  the  children  drawn  by  her  during  the  day. 

Such,  sir-,  are  some  of  the  facts  and  incidents  connected  with  the  journey  and  history- 
of  this  peculiar  people,  whose  great  interests  are  now,  in  some  measure,  intrusted  to- 
your  keeping ;  and  now  to  you,  sir,  as  a  statesman  of  our  common  country,  I  appeal 
with  confidence  to  do  my  constituents  justice.  Every  charge  made  against  them  is. 
refuted  by  the  truth  of  history. 

The  first  printing  press  ever  taken  west  of  the  Missouri  was  taken  by  the  Mormons, 
and  established  at  Independence  in  the  years  1832-'33.  The  first  printing  press  in  the 
great  basin  of  the  Salt  Lake,  where  to-day  are  published  three  daily  papers,  was  taken 
there  by  the  Mormons.  The  first  flag  of  the  United  States  unfurled  in  the  great  inte- 
rior, save  by  government  troops  or  government  officials,  was  raised  by  the  Mormons^ 
Well  do  I  know  the  spot  where  the  first  "  liberty  pole,"  as  pointed  out  to  me,  was 
raised,  and  from  the  top  of  which  first  floated  the  stars  and  stripes  when  yet  the 
country  was,  as  far  as  known,  Mexican  territory.  As  a  proof  of  the  Mormons'  love  of 
law  and  order  and  the  insUltutions  of  our  country,  one  of  the  first  acts  of  the  people 
after  reaching  their  new  home  was  to  meet  in  convention  and  form  a  government  for 
their  guidance,  send  a  delegate  to  Washington,  and  ask  the  parent  government  to 
extend  her  protecting  care  over  them,  although  three  thousand  miles  away  from  th& 
capital.  The  year  1849  blessed  the  new  settlement  with  an  abundant  harvest,  amply 
sufficient  for  themselves  with  strict  economy,  and  something  to  spare  to  the  many  Cal- 
ifornia emigrants  who  crowded  the  plains  diuing  that  season  in  their  march  to  the 
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golden  shores.  The  want  of  experience  on  the  part  of  the  emigrants  on  such  journeys 
■caused  a  great  loss  of  stock  and  much  sickness.  Many  fell  by  the  wayside,  and  those 
who  succeeded  in  reaching  the  "  great  half-way  house,"  as  they  styled  Salt  Lake  City, 
were  sadly  in  need  of  rest,  medical  treatment,  and  good  nursing.  The  ill-health  of 
many  forced  them  to  remain  for  a  while,  and  numerous  lives  were  saved  by  the  careful 
Tvatching  and  tender  nursing  of  some  good  old  mother  by  the  bedside  of  the  suffering 
stranger.  Scurvy  had  also  broken  out,  and  for  several  years  Salt  Lake  City  was  more 
or  less  a  hospital  during  the  fall  and  winter  seasons,  from  disease  and  accidents  inci- 
dent to  a  long  journey.  When  emigrants  became  rested  and  were  able  to  proceed,  they 
exchanged  their  broken-down  stock  for  fresh  animals,  recruited  their  stock  of  bread- 
stuffs,  and  having  relieved  themselves  from  disease  by  the  free  use  of  fresh  vegetables, 
they  went  on  their  way  rejoicing.  Captain  Stansberry  says  in  his  report  that  although 
food  was  scarce,  it  was  always  divided  with  the  stranger,  and  at  prices  never  extor- 
'tionate. 

It  was  in  the  year  1850  that  I  emigrated  to  the  Territory  in  company  with  Ben. 
HoUiday,  with  whom  I  was  then  associated  in  business.  We  carried  with  us  a  train  of 
merchandise,  but  found  we  had  been  preceded  the  previous  year  by  Livingston  & 
Kinkead,  who  were  the  pioneer  merchants  of  Utah,  and  not  Mormons,  and  who 
amassed  large  fortunes  in  trade  there. 

In  1850  there  was  not  a  shingle  roof  in  Salt  Lake  Citj',  a  city  now  containing  twenty 
thousand  inhabitants,  with  its  splendid  churches,  theatres,  dwellings,  and  business 
houses.  It  is  a  remarkable  fact  that  most  of  the  money  which  has  been  made,  and 
most  of  the  fortunes  which  have  been  realized,  in  the  Territory  of  Utah,  in  mercantile 
pursuits  previous  to  1863,  have  been  made  and  realized  by  those  who  have  not  been 
Mormons  ;  and  yet  I  have  never  known  of  a  farm  being  opened,  a  mill  built,  and  very 
rarely  a  house  erected  in  the  Territory,  by  any  one  not  a  Mormon.  Thus  it  is.  shown 
that  the  Mormons  are  entitled  to  the  credit  of  redeeming  from  the  complete  sterility  in 
whifth  they  found  it  the  now  magnificent  valleys  of  the  Salt  Lake.  The  percentage  of 
population  other  than  Mormons  never  has,  in  my  opinion,  exceeded  two  and  a  half  per 
cent,  of  the  whole  population.  I  am  expecting,  sir,  to  receive,  before  I  close  this  crude 
and  imperfect  report,  a  statement  from  the  emigrating  agent  (now  in  New  York)  for 
the  present  year,  showing,  as  nearly  as  can  be  estimated,  the  whole  population  emi- 
grated previous  to  this  year,  and  also  during  the  present  season,  with  the  probable  cost 
!of  outlay. 

I  am  without  official  data  on  which  to  predicate  a  statement ;  and  yet,  fearing  I  may 
not  receive  the  expected  official  report  in  time,  I  venture  the  following  estimates,  and 
believe  they  will  be  found  to  be  approximately  correct.  From  1850  to  1867,  inclusive, 
there  has  been  an  average  annual  emigration  from  Europe  of  two  thousand  souls — equal 
to  thirty-six  thousand  in  eighteen  years ;  and  from  the  States  of  the  Union,  say  twenty- 
four  thousand.    I  estimate  the  cost  as  follows : 

From  Liverpool  to  New  York,  includiug  provisions,  36,000,  at  $30  eacli  ...  $1,  080, 000 

From  New  York  to  Missouri,  at  $15  each 540,  000 

From  Missouri  to  Salt  Lake,  at  $75  each ;..  2,700,000 

Provisions  from  Missouri  to  Salt  Lake 1, 350, 000 

American  emigrants,  24,000,  at  $110  each,  including  provisions 2, 640, 000 

Grand  total , 8,310,000 


The  emigration  for  the  present  year  I  place  from  Europe  four  thousand  souls,  at  a 
probable  cost,  including  provisions,  at  $100  each  from  Liverpool  to  Salt  Lake,  making 
^400,000,  which,  added,  to  the  above,  would  give  $8,710,000  as  the  amount  expended  for 
emigration.  It  may  be  proper,  however,  to  state  that  at  least  one-third  of  these  emi- 
grants have  been  what  we  term  "  independent  emigration,"  having  emigrated  at  their 
own  expense.  The  fuud  out  of  which  this  gigantic  work  is  successfully  accomplished 
is  styled  the  "perpetual  emigrating  fund,"  which  has  been  in  organized  existence  for 
about  twenty  years,  and  is  composed  of  donations,  tithes,  legacies,  and  funds  drawn 
from  various  other  sources,  both  in  Europe  and  America.  This  fund  is  kept  alive  in 
part  by  those  who  have  received  its  benefits  repaying,  when  convenient,  the  expense 
incurred  in  their  emigration,  in  order  that  others  may  receive  a  like  benefit.  During  the 
present  year  $150,000  were  contributed  to  this  fund  in  Salt  Lake  City  alone,  to  enable 
others  to  reach  America,  and  to  aid  in  building  up  the  waste  places  and  to  contribute 
their  labor  toward  the  early  completion  of  the  great  railroad  now  approaching  us  both 
from  the  east  and  west.  I  learn  that  Governor  Young  and  others  have  taken  large  con- 
tracts with  the  Union  Pacific  Eaihroad  Company,  whereby  employment  is  given  to 
thousands  of  hardy  laborers.  This  great  work  is  soon  to  be  completed,  and  thus  will 
the  people  of  Utah  be  brought  once  more  into  direct  contact  with  the  population  of  the 
older  sister  States  of  the  Union,  refuting  the  false  charge  that  the  Mormons  are  opposed 
to  the  construction  of  this  great  national  highway  from  which  the  people  anticipate  so 
much  good.    Already  have  we  constructed  five  hundred  miles  of  electric  telegraph. 
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liukiug  together  our  scattered  settlements,  aucl  affording  an  opportunity  for  easy  and 
constant  communication. 

In  referring  to  the  Indian  policy  of  the  Territory — that  it  is  cheaper  to  feed  than  to 
fight  them — I  find  that  the  government  of  the  United  States  has  only  paid  the  small 
sum  of  $75,000  for  the  suppression  of  Indian  hostilities  in  Utah  since  the  organization 
of  the  Territory,  while  the  Indian  -wars  in  Oregon  and  adjacent  States  and  Territories 
have  cost  the  the  federal  treasury  millions.  The  supplies  of  food  and  forage  which  the 
government  has  drawn  from  the  settlements  of  Utah,  at  nominal  prices,  have  saved 
many  millions  to  the  treasury,  a  fact  which  cannot  be  too  highly  appreciated  while 
determining  the  advantage  which  Utah  has  been  to  the  government.  Another  import- 
ant fact  to  be  borne  in  mind  is  tlie  material  aid  afforded,  directly  and  indirectly,  by 
Utah  in  developing  and  settling  of  California,  Nevada,  Montana,  and  Idaho,  and  ena- 
bling the  latter  Territories,  through  the  supplies  drawn  from  Utah,  to  work  those  rich 
gold  and  silver  mines  which  have  contributed  so  largely  to  the  national  wealth.  It  is 
respectfully  suggested,  sir,  that  these  great  steps  in  the  progress  of  oUr  country  have  been 
greatly  and  much  more  rapidly  advanced  through  the  efSoient  aid  furnished  by  Utah 
from  her  storehouse  of  supplies.  Without  her  aid,  where  would  have  been  the  over- 
land mail?  where  the  electio  wire  which  now  flashes  intelligence  from  ocean  to  ocean? 
Nor  do  I  conceive  it  too  much  to  say  that  but  for  the  Mormon  settlements  in  Utah,  the 
great  Pacific  railroad  enterprise  would  to-day  have  been  much  further  off  from  comple- 
tion, and  the  obstacles  to  its  early  opening  vastly  greater  to  overcome. 

Now,  sir,  I  beg  to  call  your  attention  to  the  fact  that  although  the  Territory  has  been 
settled,  as  stated,  for  twenty  years.  Congress  has  failed  to  this  day  to  extend  the  public 
land  system  of  the  United  States  to  Utah,  thus  preventing  a  people  who  have  done  so 
much  from  availing  themselves  of  the  munificent  pre-emption  and  homestead  laws 
enjoyed,  in  the  States  and  other  Territories.  My  constituents  have  a  right  to  regard 
such  discrimination  harsh  and  unjust,  but  they  are  now  flattered  with  the  hope  that 
the  bill  recently  passed  by  the  House  may  be  concurred  in  by  the  Senate,  and  rights  so 
long  withheld  may  be  awarded  them. 

It  may  be  well,  before  passing  from  the  charges  against  the  Mormons,  to  allude  to 
the  one  so  frequently  made,  that  they  do  not  sufficiently  honor  the  courts  of  justice. 
This  charge,  sir,  like  the  others,  is  without  any  foundation  in  truth.  A  well-regulated 
and  impartial  judiciary  is  regarded  as  the  very  foundation  of  civil  government,  and 
Utah  has  her  system  of  territorial  courts  as  well  as  those  established  by  federal  govern- 
ment. This  charge,  it  is  believed,  grows  out  of  the  fact  that  Mormons  as  a  general  rule 
resort  to  arbitration  rather  than  to  litigation  for  the  settlement  of  disputes.  They 
believe  arbitration  to  be  the  quickest  and  cheapest  mode  of  arriving  at  a  result.  The 
courts,  however,  are  open  to  those  who  prefer  suits  at  law,  and  the  judgments  of  these 
courts  are  always  respected  and  enforced. 

Again,  it  is  charged  that  Utah  contains  within  her  population  some  bad  men — crimi- 
nals, if  you  please.  This  is  undoubtedly  true,  and  strange  would  it  be  if  not  true. 
The  geographical  position  of  Utah,  places  a  "frontier"  on  each  of  her  borders,  and  thus 
situated  it  would  be  expected  that  many  desperate  characters  would  intrude.  Some, 
doubtless,  have  assumed  the  cloak  of  religion  with  which  to  mask  their  evil  purposes, 
and  crime  has  been  committed;  but  is  it  just  or  liberal  to  hold  the  whole  people  of 
Utah  responsible  for  crimes  committed  within  her  borders  by  a  few?  Would  any  one 
of  the  old  States  he  willing  to  be  held  to  such  responsibility  ?  The  Mormons,  as  a 
people,  are  perfectly  willing  to  be  judged  of  by  the  rules  applied  to  other  civil  commu- 
nities ;  but  to  be  held  responsible  as  a  people  for  the  crimes  committed  by  a  few  vile 
characters  is  no  more  allowable  than  it  would  be  for  the  people  of  Utah  to  hold  the 
entire  population  of  the  United  States  responsible  for  the  murders  and  outrages  which  , 
have  been  perpetrated  on  them.  This  proposition  is  so  plain  that  it  only  need  be 
stated  to  be  assented  to  by  every  unprejudiced  mind. 

I  beg  to  call  your  attention  to  the  accompanying  communication  from  the  Hon. 
George  A.  Smith,  on  the  subject  of  irrigation  and  agricultural  resources  of  Utah.  You 
will  perceive  that  there  are  many  difficulties  incident  to  a  system  of  irrigation  where 
this  system  is  the  only  one  by  which  agricultural  enterprise  can  succeed.  In  Utah  it 
is  attended  with  vast  expense  and  labor,  and  surely  no  people  would  leave  the  valley 
of  the  Mississippi  from  choice,  and  with  a  view  of  tilling  a  soil  productive  only  by  irri- 
gation. 

I  also  invite  your  attention  to  the  accompanying  statement,  marked  B,  showing  the 
population,  towns,  counties,  mOls,  &c.,  within  the  Territory  of  Utah.  These  statistics 
have  been  prexJared  from  my  personal  knowledge  of  the  Territory,  and  the  figures  wiU 
be  found  below  rather  than  above  what  an  official  report  would  show  could  a  census 
now  be  taken.  Also  statement  C  gives  the  number  of  acres  in  grain,  grass,  fr-uit,  and 
cotton,  amounting  to  134,000  acres,  as  taken  from  the  annual  message  of  Governor  Dur- 
kee,  session  1866.  Also  statement  D,  which  is  a  list  of  factories,  public  buildings,  and 
schools  of  the  Territory.  Also  statement  E,  showing  the  several  amounts  appropriated 
for  local  purposes  in  the  Territory.  Also  statement  P,  showing  the  revenue  collected 
by  the  federal  government  for  the  years  1866,  1867,  and  part  of  1868. 
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I  regret  very  much  tliat  the  last  message  of  Governor  Durkee,  with  accompanying 
documents,  reached  me  in  such  a  damaged  condition  that  I  have  been  unable  to  lay 
them  before  your  committee.  I  have,  however,  telegraphed  for  duplicates  to  be  for- 
warded, ,ind  as  soon  as  they  are  received,  I  shall  take  pleasure  in  submitting  them. 

And  now,  sir,  in  conclusion,  I  beg  to  ask  if  it  is  too  much  to  say,  in  view  of  the  sim- 
ple statement  of  facts  I  have  submitted,  that  it  was  designed  in  the  providence  of  God 
that  the  little  band  of  despised  and  persecuted  people  who  fled  to  the  basin  of  the 
Great  Salt  Lake  in  1848  should  be  the  bumble  instruments  by  which  the  important 
events  that  are  now  pressing  upon  this  nation  should  be  hastened  and  secured.  The 
continent  has  been  spanned  by  an  industrious  civilization ;  the  oceans  have  been  linked 
together  by  a  chain  of  electric  wires,  soon  to  be  followed  by  the  railroad  and  steam 
car;  the  whole  comnierce  of  the  world  has  been  revolutionized,  and  the  great  current 
of  trade  with  the  East  will  soon  be  poured  through  the  very  center  of  our  vast  empire. 
These,  sir,  I  claim  are  but  some  of  the  legitimate  fruits  of  Mormon  enterprise,  courage, 
industry,  and  philanthropy ;  and  I  ask,  is  it  for  these  that  Utah  is  now  to  be  condemned  ? 
I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient  servant, 

W.  H.  HOOPER, 

Delegate,  Utalt. 

Hon.  John  W.  Chanlek. 


Exhibit  L. 

THE  DOCTRINE  AND  COVENANTS  OF  THE  CHURCH  OF  JESUS  CHRIST  OF 
LATTER-DAY  SAINTS;  CAREFULLY  SELECTED  FROM  THE  REVELATIONS 
OF  GOD.  BY  JOSEPH  SMITH,  PRESIDENT  OF  SAID  CHURCH.  THIRD 
EDITION.    NAUVOO,  ILLINOIS :   PRINTED  BY  JOHN  TAYLOR,  1845. 

Entered  accordius  to  the  act  of  Congre.'^s  in  tlie  year  1845  by  N.  K.  "WMtney  and  George  Miller,  trus- 
tees in  trust  of  the  Church  of  Latter-day  Saints,  in  the  clerk's  oflice  of  the  district  court  of  Illinois. 

Lectures  on  the  doctrine  of  ilie  Cliurch  of  Jesus  Christ  of  Latter-day  Sairtts,  originatty  delivered 
before  a  class  of  the  elders,  in  Kirtland,  Ohio. 

LECTURE  I.— OF  FAITH. 

[Page  87.] — The  C'i)\'enants  and  commandments  of  the  i.okd  to  his  seky.4.nts 

OP  THE   CHURCH   OF  JESUS   CHRIST  OF  LATTER-DAY   SAINTS. 

Section  I. — 1.  Hearken,  0  ye  people  of  my  church,  saith  the  voice  of  Him  who 
dwells  on  high,  and  whose  eyes  are  upon  all  men ;  yea,  verOy,  I  say,  hearken  ye  people 
from  afar,  and  ye  that  are  upon  the  islands  of  the  sea  listen  together;  for  verily  the 
voice  of  the  Lord  is  unto  all  men,  and  there  is  none  to  escape ;  and  there  is  no  eye  that 
shall  not  see,  neither  car  that  shall  not  hear,  neither  heart  that  shall  not  be  penetrated ; 
and  the  rebellious  shall  be  pierced  with  much  sorrow,  for  their  iniquities  shall  be 
spoken  upon  the  house-tops,  and  their  secret  acts  shall  be  revealed ;  and  the  voice  of 
warning  shall  be  unto  all  people,  by  the  mouths  of  my  disciples  whom  I  have  chosen  in 
these  last  days ;  and  they  shall  go  forth,  and  none  shall  stay  them,  for  I  the  Lord  have 
commanded  them. 

[Page  89,  paragraph  4.]  Wherefore  I,  the  Lord,  knowing  the  calamity  which  should 
come  upon  the  inhabitants  of  the  earth,  called  upon  my  servant,  Joseph  Smith,  jr.,  and 
■spake  unto  him  from  heaven,  and  gave  him  commandments,  and  also  gave  command- 
ments to  others,  that  they  should  proclaim  these  things  unto  the  world ;  and  all  this 
that  it  might  be  fulfilled  which  was  written  by  the  prophets :  The  weak  things  of  the 
world  shall  come  forth  and  break  down  the  mighty  and  strong  ones,  that  man  should 
not  couusel  his  fellow-man,  neither  trust  in  the  arm  of  flesh ;  but  that  every  man  might 
speak  in  the  name  of  God  the  Lord,  even  the  Saviour  of  the  world ;  that  faith  also 
might  increase  in  the  earth ;  that  mine  everlasting  covenant  might  be  established ; 
that  the  fullness  of  my  gospel  might  be  proclaimed  by  the  weak  and  the  simple  unto 
the  ends  of  the  world,  and  before  kings  and  rulers. 

[Page  91.] — Section  II. — 1.  The  rise  of  the  Church  of  Christ  in  these  last  days,  being 
1830  years  since  the  coming  of  our  Lord  and  Saviour  Jesus  Christ  in  the  flesh,  it  being 
regularly  organized  and  established  agreeably  to  the  laws  of  our  country,  by  the  will 
and  commandments  of  God,  in  the  fourth  month,  and  on  the  sixtli  day  of  the  month 
which  is  called  April ;  which  commandments  were  given  to  Joseph  Smith,  jr.,  who  was 
called  of  God  and  ordained  an  apostle  of  Jesus  Christ,  to  be  the  first  elder  of  this 
church ;  and  to  Oliver  Cowdery,  who  was  also  called  of  God  an  apostle  of  Jesus  Christ 
to  be  the  second  elder  of  this  church,  and  ordained  under  his  hand ;  and  this  according 
to  the  grace  of  our  Lord  and  Saviour  Jesus  Christ,  to  whom  be  all  glory  both  now  and 
forever.    Amen. 
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'Z.  After  it  was  truly  mauifested  unto  this  first  elder  that  he  had  received  a  remission 
of  his  sins,  he  was  entangled  again  in  the  vanities  of  the  world;  but  after  repenting, 
and  humbling  himself  sincerely,  through  faith,  God  ministered  unto  him  by  an  holy 
angel,  whose  countenance  was  a  lightning  and  whose  garments  were  pure  and  white 
above  all  other  whiteness,  and  gave  unto  him  commandments,  which  inspired  him,  and 
gave  him  power  from  on  high,  by  means  which  were  before  prepared,  to  translate  the 
book  of  Mormon,  which  contains  a  record  of  a  fallen  people,  and  the  fullness  of  the  gos- 
pel of  Jesus  Christ  to  the  Gentiles,  and  to  the  Jews  also,  which  was  given  by  inspira- 
tion, and  is  confirmed  to  others  by  the  ministering  of  angels,  and  is  declared  unto  the 
world  by  them,  proving  to  the  world  that  the  Holy  Scriptures  are  true,  and  that  God 
does  inspire  men  and  call  them  to  His  holy  work  in  this  age  and  generation,  as  well  as 
in  generations  of  old,  thereby  showing  that  He  is  the  same  God  yesterday,  to  day,  and 
forever.    Amen. 

3.  Therefore,  having  so  great  witnesses,  by  them  shall  the  world  be  judged,  even  as 
many  as  shall  hereafter  come  to  a  knowledge  of  this  work ;  and  those  who  receive  it 
in  faith  and  work  righteousness  shall  receive  a  crown  of  eternal  life ;  but  those  who 
harden  their  hearts  in  unbelief  and  reject  it,  it  shall  turn  to  their  own  condemnation, 
for  the  Lord  God  has  spoken  it ;  and  we,  the  elders  of  the  church,  have  heard  and  bear 
witness  to  the  words  of  the  Glorious  Majesty  on  high,  to  whom  be  glory  for  ever  and 
ever.    Amen. 

4.  By  these  things  we  know  that  there  is  a  God  in  heaven  who  is  infinite  and  eter- 
nal, from  everlasting  to  everlasting,  the  same  unchangeable  God,  the  framer  of  heaven 
and  earth  and  all  things  which  are  in  them ;  and  that  he  created  man,  male  and  female, 
after  his  own  image  and  in  his  own  likeness  created  he  them,  and  gave  unto  them  c6m- 
mandments  that  they  should  love  and  serve  Him,  the  only  living  and  true  God,  and  that 
He  should  be  the  only  being  whom  they  should  worship.  But  by  the  transgression  of 
these  holy  laws  man  became  sensual  and  devilish,  and  became  fallen  man. 

5.  Wherefor<',  the  Almighty  God  gave  his  only  begotten  Son,  as  is  written  in  those 
Scriptures  which  have  been  given  of  Him.  He  suffered  temptations,  but  gave  no  heed 
unto  them ;  he  was  crucified,  died,  and  rose  again  the  third  day,  and  ascended  unto 
heaven  to  sit  down  on  the  right  hand  of  the  Father,  to  reign  with  almighty  power 
according  to  the  will  of  the  Father ;  that  as  many  as  would  believe  and  be  baptized  in 
his  holy  name,  and  endure  in  faith  to  the  end,  should  be  saved,  not  only  those  who 
believed  after  he  came  in  the  meridian  of  time  in  the  flesh,  but  all  those  from  the 
beginning,  even  as  many  as  were  before  he  came,  who  believed  in  the  words  of  the 
holy  prophets,  who  spake  as  they  were  inspired  by  the  gifts  of  the  Holy  Ghost,  which 
beareth  record  of  the  Father  and  of  the  Sou,  which  Father,  Son,  and  Holy  Ghost  are 
one  God,  infinite  and  eternal,  without  end.    Amen. 

6.  And  we  know  that  all  men  must  repent  and  believe  on  the  name  of  Jesus  Christ, 
and  worship  the  Father  in  his  name,  and  endure  in  faith  on  his  name  to  the  end,  or 
they  cannot  be  saved  in  the  kingdom, of  God.  And  we  know  that  justification  through 
the  grace  of  our  Lord  and  Saviour  Jesus  Christ  is  just  and  true.  And  we  know  also 
that  sanctification  through  the  grace  of  our  Lord  and  Saviour  Jesus  Christ  is  just  and 
true  to  all  those  who  love  and  serve  God  with  all  their  might,  mind,  and  strength. 
But  there  is  a  possibility  that  man  may  fall  from  grace,  and  depart  from  the  living 
God.  Therefore,  let  the  church  take  heed,  and  pray  always,  lest  they  fall  into  tempta- 
tions ;  yea,  and  even  let  those  who  are  sanctified  take  heed  also.  And  we  knOw  that 
these  things  are  true  and  according  to  the  i^evelations  of  John,  neither  adding  to  nor 
diminishing  from  the  prophecy  of  his  book,  the  Holy  Scriptures,  or  the  revelations  of 
God  which  shall  come  hereafter  by  the  gift  and  'power  of  the  Holy  Ghost,  the  voice  of 
God,  or  the  ministering  of  angels ;  and  the  Lord  God  has  spoken  it,  and  honor,  power, 
and  glory  be  rendered  to  Ms  holy  name,  both  now  and  ever.    Amen. 

7.  And  again,  hy  way  of  commandment  to  the  church  concerning  ike  manner  of  haptimi. 

All  those  who  humble  tliemselves  before  God  and  desire  to  be  baptized,  and  come 
forth  with  broken  hearts  and  contrite  spirits,  and  witness  before  the  church  that  they 
have  truly  repented  of  all  their  sins,  and  are  wilUng  to  take  upon  them  the  name  of 
Jesus  Christ,  having  a  determination  to  serve  him  to  the  end,  and  truly  manifest  by 
their  works  that  they  have  received  of  the  spirit  of  Christ  unto  the  remission  of  their 
sins,  shall  be  received  by  baptism  into  his  church. 

8.  Tlie  duty  of  the'  elders,  priests,  teachers,  deacons,  and  members  of  the  Church  of  Christ. 
An  apostle  is  an  elder,  and  in  his  calling  to  baptize  and  to  ordain  other  elders,  priests, 

teachers,  and  deacons,  and  to  administer  bread  and  wine,  (the  emblems  of  the  flesh  and 
blood  of  Christ,)  and  to  confirm  those  who  are  baptized  into  the  church  by  the  laying 
on  of  hands  for  the  baptism  of  fire  and  the  Holy  Ghost,  according  to  the  Scriptures ; 
and  to  teach,  expound,  exhort,  baptize,  and  watch  over  the  church,  and  to  confirm  the 
church  by  the  laying  on  of  the  hands  and  the  giving  of  the  Holy  Ghost,  and  to  take 
the  lead  of  all  meetings. 

9.  The  elders  are  to  conduct  the  meetings  as  they  are  led  by  the  Holy  Ghost,  accord- 
ing to  the  commandments  and  revelations  of  God. 

10.  The  priest's  duty  is  to  preach,  teach,  expound,  exhort,  and  baptize,  and  adminis- 
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ter  the  sacrament,  aiicl  visit  the  lionse  of  eacli  member  and  exhort  them  to  pray  vocally 
and  in  secret,  and  to  attend  to  all  family  duties.  And  he  may  also  ordain  other  priests, 
teachers,  and  deacons.  And  he  is  to  take  the  lead  of  meetings  when  there  is  no  elder 
present;  but  -when  there  is  an  elder  present  he  is  only  to  preach,  teach,  expound, 
exhort,  and  baptize,  and  visit  the  house  of  each  member,  exhorting  them  to  pray, 
vocally  and  in  secret,  and  attend  to  all  family  duties.  In  all  these  duties  the  priest  is 
to  assist  the  elder,  if  occasion  requires. 

11.  The  teacher's  duty  is  to  vratch  over  the  church  always,  and  be  with  and  strengthen 
them,  and  see  that  there  is  no  iniquity  in  the  church,  neither  hardness  with  each  other, 
neither  lying,  backbiting,  nor  evil  speaking,  and  see  that  the  Church  meet  together 
often,  and  also  see  that  all  the  members  do  their  duty ;  and  he  is  to  take  the  lead  of 
meetings  in  the  absence  of  elder  or  priest,  and  is  to  be  assisted  always  in  all  his  duties  in 
the  church  by  the  deacons,  if  occasion  requires :  but  neither  teachers  nor  deacons  have 
authority  to  baptize,  administer  the  sacrament,  or  lay  on  hands ;  they  are,  however, 
to  warn,  expound,  exhort,  and  teach,  and  invite  all  to  come  unto  Christ. 

12.  Every  elder,  priest,  teacher,  or  deacon  is  to  be  ordained  to  the  gifts  and  callings 
of  God  unto  hiim,  and  he  is  to  be  ordaiued  by  the  power  of  the  Holy  Ghost,  which  is  iu 
the  one  who  ordains  him. 

13.  The  several  elders  composing  this  Church  of  Christ  are  to  meet  iu  conference  once 
in  three  months,  or,  from  time  to  time,  as  said  conferences  shall  direct  or  appoint ;  and 
said  conferences  are  to  do  whatever  church  business  is  necessary  to  be  done  at  the 
time. 

14.  The  elders  are  to  receive  their  licenses  from  other  elders,  by  vote  of  the  church 
to  which  they  belong,  or  from  the  conferences. 

15.  Each  priest,  teacher,  or  deacon  who  is  ordained.by  a  priest,  may  take  a  certificate 
from  him  at  the  time,  which  certificate,  when  presented  to  an  elder,  shall  entitle  him  to 
a  license,  which  shall  authorize  him  to  perform  the  duties  of  his  calling,  or  he  may 
receive  it  from  a  conference. 

16.  No  person  is  to  be  ordained  to  any  office  iu  this  church,  where  there  is  a  regu- 
larly-organized branch  of  the  same,  without  the  vote  of  that  church ;  but  the  presiding 
elders,  traveling  bishops,  high  counsellors,  high  priests,  and  elders  may  have  the  priv- 
ilege of  ordaining  where  there  is  no  branch  of  the  church,  that  a  vote  may  be  called. 

17.  Every  president  of  the  high  priesthood,  (or  presiding  elder,)  bishop,  high  coun- 
cilor, and  high  priest,  is  to  be  ordained  by  the  direction  of  a  high  council  or  general 
conference. 

18.  The  duty  of  the  menibei'S  after  they  are  received  l)y  baptism. 

The  elders  or  priests  are  to  have  a  sufficient  time  to  expound  all  things  concerning 
the  church  of  Christ  to  their  understanding,  previous  to  their  partaking  of  the  sacra- 
ment, and  being  confirmed  by  the  laying  on  of  the  hands  of  the  elders,  so  that  all 
things  may  be  done  in  order.  And  the  members  shall  manifest  before  the  church,  and 
also  before  the  elders,  by  a  godly  walk  and  conversation,  that  they  are  worthy  of  it ; 
that  there  may  be  works  and  faith  agreeable  to  the  Holy  Scriptures — walking  in  holi- 
ness before  the  Lord. 

19.  Every  member  of  the  church  of  Christ  having  children  is  to  bring  them  unto  the 
elders  before  the  church,  who  are  to  lay  their  hands  upon  them  in  the  name  of  Jesus 
Christ,  and  bless  them  in  his  name. 

20.  No  one  can  be  received  into  the  church  of  Christ  unless  he  has  arrived  unto  the 
years  of  accountability  before  God,  and  is  capable  of  repentance. 

21.  Baptism  is  to  be  administered  in  the  following  manner  uutoall  those  who  repeut : 
The  person  who  is  called  of  God  and  has  authority  from  Jesus  Christ  to  baptize,  shall 
go  down  into  the  water  with  the  person  who  has  presented  him  or  herself  for  baptism, 
and  shall  say,  calling  him  or  her  by  name :  Having  been  commissioned  of  Jesus  Christ, 
I  baptize  you  in  the  name  of  the  Father,  and  of  the  Son,  and  of  the  Holy  Ghost.  Amen. 
Then  shall  he  immerse  him  or  her  iu  the  water,  and  come  forth  again  out  of  the  water. 

22.  It  is  expedient  that  the  church  meet  together  often  to  partake  of  bread  and 
wine  in  remembrance  of  the  Lord  Jesus  ;  and  the  elder  or  priest  shall  administer  it ; 
and  after  this  manner  shall  he  administer  it :  he  shall  kneel  with  the  church  and  call 
upon  the  Father  iu  solemn  prayer,  spying  :  0  God,  the  Eternal  Father,  we  ask  Thee 
in  the  name  of  Thy  Son  Jesus  Christ  to  bless  and  sanctify  this  bread  to  the  souls  of  all 
those  who  partake  of  it,  that  they  may  eat  in  remembrance  of  the  body  of  Thy  Son, 
and  witness' unto  Thee,  0  God,  the  Eternal  Father,  that  they  are  willing  to  take  upon 
them  the  name  of  Thy  Son,  and  always  remember  Him  and  keep  His  commandments 
which  He  has  given  them,  that  they  may  always  have  His  spirit  to  be  with  them. 
Amen. 

23.  The  manner  of  administering  the  wine  :  he  shall  take  the  cup  also,  and  say :  O 
God,  the  Eternal  Father,  we  ask  of  Thee  in  the  name  of  Thy  Son  Jesus  Christ  to  bless 
and  sanctify  this  wine  to  the  souls  of  all  those  whp  drink  of  it,  that  that  they  may  do 
it  in  remembrance  of  the  blood  of  Thy  Son  which  was  shed  for  them,  that  they  may 
witness  unto  Thee,  O  God,  the  Eternal  Father,  that  they  do  always  reniember  Him, 
that  they  may  have  His  spirit  to  be  with  them.    Amen. 
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24.  Any  member  of  the  church  of  Christ  transgressing  or  being  overtaken  in  a  fault, 
shall  be  dealt  with  as  the  Scriptures  direct. 

25.  It  shall  be  the  duty  of  the  several  churches  composing  the  church  of  Cluist  to 
send  one  or  more  of  their  teachers  to  attend  the  several  conferences  held  by  the  elders 
of  the  church,  with  a  list  of  the  names  of  the  several  members  uniting  themselves  with 
the  church  since  the  last  conference,  or  send  by  the  hand  of  some  priest,  so  that  some 
regular  list  of  all  the  names  of  the  whole  church  may  be  kept  in  a  book,  by  one  of  the 
elders,  whoever  the  other  elders  shall  appoint  from  time  to  time ;  and  also,  if  any  have 
been  expelled  from  the  church,  so  that  their  names  may  be  blotted  out  of  the  general 
church  record  of  names. 

26.  All  members  removing  from  the  church  where  they  reside,  if  going  to  a  church 
where  they  are  not  known,  make  take  aletter  certifying  that  they  are  regular  members 
and  in  good  standing,  which  certificate  may  be  signed  by  any  elder  or  priest,,  if  the 
member  receiving  the  letter  is  i)ersonally  acquainted  with  the  elder  or  priest,  or  it  may 
be  signed  by  the  teachers  or  deacons  of  the  church.      »  *  »  * 

[Page  430.]  Section  CYll.—Bevelation  given  at  Far  West,  Missouri,  July  8,  1838. 

In  answertothe  question,  O  Lord,  shew  nnto  Thy  servants  how  much  Thou  requu-est 
of  the  properties  of  Tby  people  for  a  tithing  ? 

1.  Verily  thus  saith  tiie  Lord,  I  require  all  their  surplus  property  to  be  put  into  the 
hands  of  the  bishop  of  my  church  of  Zion  for  the  building  of  mine  house,  and  for  the 
laying  of  the  foundation  of  Zion,  and  for  the  priesthood,  and  for  the  debts  of  the 
presidency  of  my  church  ;  and  this  shall  be  the  beginning  of  the  tithing  of  my  people  ; 
and  after  that,  those  who  have  thus  been  tithed  shall  pay  one-tenth  of  all  their  inter- 
est annually,  and  this  shall  be  a  standilig  law  unto  them  forever,  for  my  holy  priest- 
hood, saith  the  Lord. 

2.  Verily  I  say  unto  you,  it  shall  come  to  pass,  that  all  those  who  gather  unto  the 
land  of  Zion  shall  be  tithed  of  their  surjyius  properties,  and  shall  observe  this  law,  or 
they  shall  not  be  found  worthy  to  abide  among  you.  And  I  say  unto  you,  if  my  people 
observe  not  this  law,  to  keep  it  holy,  and  by  this  law  sanctify  the  land  of  Zion  unto 
me,  that  my  statutes  and  my  judgments  maybe  kept  thereon,  that  it  may  be  most 
holy,  behold,  verily  I  say  unto  you,  it  shall  not  be  a  lajid  of  Zion  unto  you ;  and  this 
shall  be  an  example  unto  all  the  states  of  Zion  :  even  so.     Amen. 

[Page  438.J  Section  CIX. — Marriage. 

1.  According  to  the  custom  of  all  civilized  nations,  maniage  is  regulated  by  laws  and 
ceremonies  ;  therefore  we  believe  that  all  marriages  in  this  church  of  Christ  or  Latter- 
Day  Saints,  should  be  solemnized  in  a  public  meeting,  or  feast,  prepared  for  the 
purpose.  *»*««*«» 

4.  All  legal  contracts  of  marriage  made  before  a  person  is  baptized  into  this  chm-ch 
should  be  held  sacred  and  fulfilled.  Inasmuch  as  tliis  church  of  Christ  has  been 
reproached  with  the  crime  of  fornication  and  polygamy,  we  declare  that  we  believe  that 
one  man  should  have  one  wife ;  and  one  woman  but  one  husband,  except  in  case  of 
death,  when  either  is  at  liberty  to  marry  .again. 

[Page  175.]  Section  XIV. — A  revelation  given  Februarxj,  1831. 

1.  O  hearken,  ye  elders  of  my  church,  aud  give  an  e.ar  to  the  words  which  I  shall 
speak  unto  you,  for  behold,  verily,  verily  I  say  unto  you  that  ye  have  received  a  com- 
mandment for  a  law  unto  my  church,  through  him  whom  t  have  appointed  unto  you 
to  receive  commandments  and  revelations  from  my  hand.  And  this  ye  shall  know 
assuredly,  that  there  is  none  other  appointed  unto  you  to  receive  commandments  and 
revelations  until  he  be  taken,  if  he  abide  in  me. 

2.  But  verily,  verily  I  say  unto  you  that  none  else  shall  be  appointed  unto  this  gift 
except  it  be  through  him,  for  if  it  be  taken  from  him  he  shall  not  have  power,  except 
to  appoint  another  in  his  stead,  and  this  shall  be  a  law  unto  you,  that  ye  receive  not 
the  teachings  of  any  that  shall  come  before  you  as  revelations  or  commandments,  and 
this  I  give  unto  you,  that  you  may  not  be  deceived,  that  you  may  know  they  are  of 
me.    For  verily  I  say  unto  you,  that  he  that  is  ordained  of  me  shall  coWie  in  at  the 

fate,  and  be  ordained  as  I  have  told  you  before,  to  teach  those  revelations  which  you 
ave  received,  and  shall  receive  through  him  whom  1  have  appointed. 

3.  And  now  behold  I  give  nnto  you  a  commandment,  that  when  ye  are  assembled 
together  ye  shall  instruct  and  edify  each  other,  that  ye  may  know  how'  to  act  and 
direct  my  church,  how  to  act  upon  the  points  of  my  law  and  commandments,  which  I 
have  given,  and  thus  ye  shall  become  instructed  in  the  law  of  my  church,  and  be  sancti- 
fied by  that  which  you  have  received,  and  ye  shall  bind  yourselves  to  act  in  all  holiness 
before  me,  that  inasmuch  as  ye  do  this,  glory  shall  be  added  to  the  kingdom  which  ye 
have  received.    Purge  ye  out  the  iniquity  which  is  among  you,  sanctify  yourselves 


262  DIGEST    OP   ELECTION   CASES. 

liefore  me,  and  if  ye  desire  the  glories  of  the  kingdom  appoint  ye  my  servant,  Joseph 
Smith,  jr.,  and  uphold  him  before  me  by  the  prayer  of  faith.  And  again,  I  say  unto 
you,  that  if  ye  desire  the  mysteries  of  the  kingdom,  provide  for  him  food,  and  raiment, 
and  whatsoever  thing  he  needeth  to  accomplish  the  work  wherewith  I  have  commanded 
him,  and  if  ye  do  it  not  he  shall  remain  unto  them  that  have  received  him,  and  if  ye 
received  him,  that  I  may  reserve  unto  myself  a  pure  people  before  me. 

4.  Again  I  say,  hearken  ye  elders  of  my  church  whom  I  have  appointed,  ye  are  not  sent 
forth  to  be  taught,  but  to  teach  the  children  of  men  the  things  which  I  have  put  into 
your  hands  by  the  power  of  my  Spirit,  and  ye  are  taught  from  on  high ;  sanctify  your- 
selves, and  ye  shall  be  endowed  with  power  that  ye  may  give,  even  as  I  have  spoken. 

5.  Hedrken  ye,  for  behold  the  great  day  of  the  Lord  is  nigh  at  hand.  For  the  day 
Cometh  that  the  Lord  shall  utter  his  voice  out  of  heaven,  the  heavens  shall  shake  and 
the  earth  shall  tremble,  and  the  trump  of  God  shall  sound  both  long  and  loud,  and 
shall  say  to  the  sleeping  nations :  Ye  saints,  arise  and  live ;  ye  sinners,  stay  and  sleep 
until  I  shall  call  again ;  wherefore  gird  up  your  loins  lest  ye  be  found  among  the  wicked. 
Lift  up  your  voices  and  spare  not.  Call  upon  the  nations  to  repent,  both  old  and 
young,  both  bond  and  free,  saying :  Prepare  yourselves  for  the  great  day  of  the  Lord, 
for  if  I,  who  am  a  man,  do  lift  up  my  voice  and  call  upon  you  to  repent,  and  ye  hate 
me,  what  will  ye  say  when  the  day  cometh  when  the  thunders  shall  utter  their  voices 
from  the  ends  of  the  earth,  speaking  to  the  ears  of  all  that  live,  saying :  Eepent  and 
prepare  for  the  great  dny  of  the  Lord!    Yea,  and  again,  when  the  lightnings  shall 

'  streak  forth  from  the  east  unto  tlie  west,  and  shall  utter  forth  theii'  voices  unto  all  that 
live,  and  make  the  ears  of  all  tingle  that  hear,  saying  these  words :  Eepent  ye,  for  the 
great  day  of  the  Lord  is  come ! 

6.  And  again,  the  Lord  shall  utter  his  voice  out  of  heaven,  saying:  Hearken,  O  ye 
nations  of  the  earth,  and  hear  the  words  of  that  God  who  made  you.  O,  ye  nations  of 
the  earth,  how  often  would  I  have  gathered  you  togetlier  as  a  hen  gathered  her  chick- 
ens under  her  wings,  but  ye  would  not !  How  often  have  I  called  upon  you  by  the 
mouth  of  my  servants,  and  by  the  ministering  of  angels,  and  by  mine  own  voice,  and 
by  the  voice  of  thuuderings,  and  by  the  voice  of  lightnings,  and  by  the  voice  of  tem- 
pests, and  by  the  voice  of  famines  and  pestilences  of  every  kind,  and  by  the  great  sound 
of  a  trump,  and  by  the  voice  of  judgment,  and  by  the  voice  of  glory  and  honor,  and  the 
riches  of  eternal  life,  and  would  have  saved  you  with  an  everlasting  salvation,  but  ye 
would  not.  Behold  the  day  has  come  when  the  cup  of  the  wrath  of  my  indignation  is 
full. 

7.  Behold,  verily  I  say  unto  you  that  these  are  the  words  of  the  Lord  your  God; 
wherefore  labor  ye  in  my  vineyard  for  the  last  time ;  for  the  last  time  call  upon  the 
inhabitants  of  the  earth,  for  in  my  own  due  time  will  I  come  upon  the  earth  in  judg- 
ment, and  my  people  shall  be  redeemed  and  shall  reign  with  me  on  earth ;  for  the  great 
millenial,  which  I  have  spoken  by  the  mouth  of  my  servants,  shall  come ;  for  Satan 
shall  bo  bound,  and  when  he  is  loosed  again  he  shall  only  reign  for  a  little  season,  and 
then  cometh  the  end  of  the  earth ;  and  he  that  liveth  in  righteousness  shall  he  changed 
in  the  twinkling  of  an  eye ;  and  the  earth  shall  pass  away  so  as  by  fire ;  and  the  wicked 
shall  go  away  into  unquenchable  fire,  and  their  end  no  man  knoweth  on  earth,  nor  ever 
shall  know  until  they  come  before  me  in  judgment. 

8.  Hearlcen  ye  to  these  words ;  behold  I  am  Jesus  Christ,  the  Saviour  of  the  world. 
Treasure  these  things  up  in  your  hearts,  and  let  the  solemnities  of  eternity  rest  upon 
your  minds.     Be  sober.     ICeep  all  my  commandments ;  even  so.     Amen. 

[Page  209.]  Sectiox  XXI. — Bevelation  given  in  Eirtland,  Sepiemliei;  1831. 

1.  Behold,  thus  saith  the  Lord  your  God  unto  you.  O  ye  elders  of  my  church,  hearken 
ye,  and  hear  and  receive  my  will  concerning  you,  for  verily  I  say  unto  you,  I  will  that 
ye  should  overcome  the  world ;  wherefore  I  will  have  comijassion  upon  you.  There  are 
those  among  you  who  have  sinned;  but  verily  I  say  for  tliis  once,  for  mine  own  glory 
and  for  the  salvation  of  souls,  I  have  forgiven  you  your  sins. 

2.  I  will  be  merciful  unto  you,  for  I  have  given  unto  you  the  kingdom ;  and  the  keys 
of  the  mysteries  of  the  kingdom  shall  not  be  taken  from  my  servant,  Joseph  Smith, 
jr.,  through  the  means  I  have  appointed,  while  he  liveth,  iuasmuch  as  he  obeyed 
mine  ordinances.  Tliere  are  tliose  who  have  sought  occasion  against  him  without 
cause ;  nevertheless  he  has  sinned,  but  verily  I  say  unto  you,  I,  the  Lord,  forgiveth 
sins  unto  those  who  confess  their  sins  before  me,  and  ask  forgiveness,  who  have  not 
sinned  unto  death.  My  disciples,  in  days  of  old,  sought  occasion  against  one  another, 
and  forgave  not  one  another  in  their  hearts,  and  for  this  evil, they  were  afflicted  and  sorely 
chastened ;  wherefore  I  say  unto  you  that  ye  ought  to  forgive  one  another,  for  he  that 
forgiveth  not  his  brother  his  trespasses  standeth  condemned  before  the  Lord,  for  there 
remaineth  in  him  the  greater  sin.  I,  the  Lord,  will  forgive  whom  I  will  forgive,  but  of 
you  it  is  required  to  forgive  all  nien ;  and  ye  ought  to  say  in  your  hearts.  Let  God  judge 
between  me  and  thee,  and  reward  thee  according  to  thy  deeds.  And  he  that  rejienteth 
not  of  his  sins,  and  confosseth  them  not,  then  ye  shall  bring  him  before  the  church,  and" 
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do  with  him  as  the  Scriptures  saith  unto  you,  either  by  eoinmandmeiit  or  by  revelation. 
And  this  ye  shall  do  that  God  might  be  glorilied,  not  because  ye  forgive  not,  having  not 
compassion,  but  that  ye  may  be  justified  in  the  eyes  of  the  law,  that  ye  may  not  oifend 
him  who  is  your  law-giver. 

3.  Verily  I  say  for  this  cause  ye  shall  do  these  things.  Behold,  I,  the  Lord,  was  angry 
with  him  who  was  my  servant,  Ezra  Booth,  and  also  my  servant,  Isaac  Morley ;  for  they 
kept  not  the  law,  neither  the  commandments ;  they  sought  evil  in  their  hearts,  and  I, 
the  Lord,  withheld  my  Spirit.  They  condemned  for  evil  that  thing  in  which  there  was 
no  evil ;  nevertheless  I  have  forgiven  my  servant  Isaac  Morley ;  and  also  my  servant 
Edward  Partridge,  behold  he  hath  sinned,  and  Satan  seeketh  to  destroy  his  soul,  but 
when  these  things  are  made  known  unto  them  they  rejient  of  the  evil,  and  they  shall 
be  forgiven. 

4.  And  now  verily  I  say  that  it  is  expedient  in  me  that  my  servant,  Sidney  Gilbert, 
after  a  few  weeks  should  return  upon  his  business  and  to  his  agency  in  the  land  of  Zion, 
and  that  which  he  hath  seen  and  heard  may  be  made  known  unto  my  disciples,  that 
they  perish  not.  And  for  this  cause  have  I  spoken  these  things.  And  again  I  say  unto 
you,  that  my  servant  Isaac  Morley  may  not  be  tempted  above  that  which  he  is  able  to 
bear  and  counsel  wrongfully  to  your  hurt,  I  gave  commandment  that  his  farm  should 
be  sold.  I  willed  not  that  my  servant  Frederick  G.  Williams  should  sell  his  farm,  for 
I,  the  Lord,  willeth  to  retain  a  strong  hold  in  the  land  of  Kirtland  for  the  space  of  five 
years,  in  the  which  I  will  not  overthrow  the  wicked,  that  thereby  I  may  save  some, 
and  after  that  day  I,  the  Lord,  will  not  hold  any  guilty  that  shall  go  with  an  open 
heart  up  to  the  land  of  Zion,  for  I,  the  Lord,  requireth  the  Eearts  of  the  children  of 
men. 

5.  Behold  now  it  is  called  to-day,  (until  the  coming  of  the  Son  of  Man,)  and  verily  it 
is  a  day  of  sacrifice,  and  a  day  for  the  tithing  of  my  people ;  for  he  that  is  tithed  shall 
not  be  burned,  (at  his  coming,)  for  after  to-day  cometh  the  burning.  This  is  speaking 
after  the  manner  of  the  Lord,  for  verily  I  say  to-moiTow  all  the  proud  and  they  that  do 
wickedly  shall  be  as  stubble,  and  I  will  burn  them  up ;  for  I  am  the  Lord  of  Hosts, 
and  I  will  not  spare  any  that  remaineth  in  Babylon.  Wherefore,  if  ye  believe  me,  ye 
will  labor  while  it  is  called  to-day.  And  it  is  not  meet  that  my  servants.  Newel  K. 
Whitney  and  Sidney  Gilbert,  should  sell  their  store  and  their  possessions  here,  for  this 
is  not  wisdom,  until  the  residue  of  the  church,  which  remaineth  in  his  place,  shall  go 
up  unto  the  land  of  Zion. 

6.  Behold  it  is  said  in  my  laws,  or  forbidden,  to  get  in  debt  to  thine  enemies;  but 
behold  it  is  not  said  at  any  time  that  the  Lord  should  not  take  when  he  please,  and  pay 
as  seemeth  him  good ;  wherefore,  as  ye  are  agents,  and  ye  are  on  the  Lord's  errand, 
and  whatever  ye  do  according  to  the  will  of  the  Lord,  in  the  Lord's  business,  and  he 
hath  set  you  to  provide  for  his  saints  in  these  last  days,  that  they  may  obtain  an  inher- 
itance in  the  land  of  Zion ;  and  behold,  I  the  Lord  declare  unto  you,  and  my  words 
are  sure  and  shall  not  fail,  that  they  shall  obtain  it ;  but  all  these  things  must  come  to 
pass  in  their  time ;  wherefore  be  not  weary  in  well  doing,  for  ye  are  laying  the  founda- 
tion of  a  great  work.    And  out  of  small  things  proceedeth  that  which  is  great. 

7.  Behold  the  Lord  requireth  the  heart  and  a  willing  mind,  and  the  willing  and 
obedient  shall  eat  the  good  of  the  land  of  Zion  in  these  last  days ;  and  the  rebellious 
shall  be  cut  oif  out  of  the  land  of  Zion,  and  shall  be  sent  away  and  shall  not  inherit 
the  land ;  for  verily  I  say  that  the  rebellious  are  not  of  the  blood  of  Ephraim ;  where- 
fore they  shall  be  plucked  out.  Behold  I,  the  Lord,  have  made  my  church  in  these 
last  days  like  unto  a  judge  sitting  on  an  hill,  or  in  a  high  place,  to  judge  the  nations; 
for  it  shall  come  to  pass  that  the  inhabitants  of  Zion  shall  judge  all  things  pertaining 
to  Zion,  and  liars  and  hypocrites  shall  be  proved  by  them,  and  they  who  are  not 
apostles  and  prophets  shall  be  known. 

8.  And  'even  the  bishop,  who  is  a  judge,  and  his  counselors,  if  they  are  not  faithful 
in  their  stewardships,  shall  be  condemned,  and  others  shall  be  planted  in  their  stead; 
for  behold  I  say  unto  you  that  Zion  shall  flourish,  and  the  glory  of  the  Lord  shall  be 
upon  her,  and  she  shall  be  an  ensign  unto  the  people,  and  there  shall  come  unto  her 
out  of  every  nation  under  heaven.  And  the  day  shall  come  when  the  nations  of  the 
earth  shall  tremble  because  of  her,  and  shall  fear  because  of  her  terrible  ones.  The 
Lord  hath  spoken  it.    Amen. 

[Page  226.]  Sectiox  XXIX. — Revelation  to  Joseph  Smith,  jr.,  and  Sidney  Eigdon,  January, 
1832.  The  word  of  tlie  Lord  unto  them  concerning  the  elders  of  the  church  of  the  licing  God, 
establislied  in  the  last  days,  making  Icnown  the  will  of  the  Lord  unto  the  elders,  tvhat  they 
shall  do  uniil  conference. 

1.  For  verily  thus  saith  the  Lord,  it  is  expedient  in  me  that  they  should  continue 
preaching  the  gospel,  and  in  exhortation  to  the  churches,  in  the  regions  round  about 
until  conference ;  and  then  behold  it  shall  be  made  known  unto  them,  by  the  voice  of 
the  conference,  their  several  missions. 

2.  Now  verily  I  say  unto  you,  my  servants,  Joseph  Smith,  jr.,  and  Sidney  Eigdon, 
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saith  the  Lord,  it  is  expedient  to  translate  again,  and  inasmuch  as  it  is  practicable,  to 
preach  in  the  regions  round  about  until  conference,  and  after  that,  it  is  expedient  to 
continue  the  work  of  translation  until  it  be  iinished.  And  let  this  be  a  pattern  unto 
the  elders  until  further  knowledge,  even  as  it  is  written.  Now  I  give  no  more  unto 
you  at  this  time.     Gird  up  your  loins  and  be  sober ;  even  so.    Amen. 

[Page  229.]  Section  XXX.—Bevelation  to  Joseph  Smith,  jr.,  given  Jiih/,  1828,  concerning 
certain  manuscrijits  on  the  first  part  of  the  hook  of  Mormon,  which  had  'been  taken  from  the 
possession  of  Martin  Harris. 

1.  The  works,  and  the  designs,  and  the  purposes  of  God,  cannot  be  frustrated;  neither 
can  they  come  to  naught,  for  God  doth  not  walk  in  crooked  paths  ;  neither  doth  he 
turn  to  the  right  hand  nor  to  the  left ;  neither  doth  he  vary  from  that  which  he  hath 
said ;  therefore  his  paths  are  straight  and  his  course  is  one  eternal  round. 

2.  Eemember,  remember,  that  it  is  not  the  work  of  God  that  is  frustrated,  but  the 
work  of  man ;  for  although  a  man  may  have  many  revelations  and  have  power  to  many 
mighty  -works,  yet,  if  he  boasts  in  his  own  strength,  and  sets  at  naught  the  counsels  of 
God,  and  follows  after  the  dictates  of  his  own  will  and  carnal  desires,  he  must  fall 
and  incur  the  vengeance  of  a  just  God  upon  him. 

3.  Behold  you  have  been  intrusted  with  these  things,  but  how  strict  were  your 
commandments ;  and  remember,  also,  the  promises  which  were  made  unto  you.if  you 
did  not  transgress  them ;  and  behold  how  oft  you  have  transgressed  the  commandments 
and  the  laws  of  God,  and  have  gone  on  in  the  persuasions  of  men;  for  behold,  you 
should  not  have  feared  man  more  than  God,  although  men  set  at  naught  the  counsels 
of  God  and  despise  his  words,  yet  you  should  have  been  faithful,  and  he  would  have 
extended  his  arm  and  supported  you  against  all  the  iiery  darts  of  the  adversary ;  and  he 
would  have  been  with  you  in  every  time  of  trouble. 

4.  Behold  thou  art  Joseph,  and  thou  were  chosen  to  do  the  work  of  the  Lord,  but 
because  of  transgression,  if  thou  art  not  aware  thou  wilt  fall,  but  remember  God  is 
merciful ;  therefore,  repent  of  that  which  thou  hast  done  which  is  contrary  to  the 
commandment  which  I  gave  yon,  and  thou  art  still  chosen,  and  art  again  called  to 
work;  except  thou  to  do  this,  thou  shalt  be  delivered  up  and  become  as  other  men,  and 
have  no  more  gift. 

5.  And  when  thou  deliveredst  up  that  which  God  had  given  thee  sight  and  power  to 
translate,  thou  deliveredst  up  that  which  was  sacred  into  the  hands  of  a  wicked  man, 
who  has  set  at  nanght  the  counsels  of  God,  and  has  broken  the  most  sacred  promises, 
which  were  made  before  God,  and  has  depended  upon  his  own  judgment,  and  boasted 
in  his  own  wisdom ;  and  this  is  the  reason  that  thou  hast  lost  thy  privileges  for  a  season, 
for  thou  hast  suffered  the  counsel  of  thy  director  to  be  trampled  upon  from  the  beginning. 

6.  Nevertheless  my  work  shall  go  forth,  for  as  inasmuch  as  the  knowledge  of  the 
Saviour  has  come  unto  the  world  through  the  testimony  of  the  Jews,  even  so  shall  the 
knowledge  of  a  Saviour  come  unto  my  people  ;■  and  to  the  Nephites,  and  the  Jacobites, 
and  the  Josephites,  and  the  Toramites,  through  the  testimony  of  their  fathers ;  and  this 
testimony  shall  come  to  the  knowledge  of  the  Lamanites,  and  the  Lemuelites,  and  the 
Ishmaelites,  who  dwindled  in  unbelief  because  of  the  iniquity  of  their  fathers,  whom 
the  Lord  has  suffered  to  destroy  their  brethren  the  Nephites,  because  of  their  iniquities 
and  their  abominations;  and  for  this  very  purpose  are  these  jjlates  reserved  which 
contain  these  records,  that  the  promises  of  the  Lord  might  be  fulfilled  which  he  made 
to  his  people,  and  that  the  Lamanites  might  come  to  the  knowledge  of  their  fathers, 
and  that  they  might  know  the  promises  of  the  Lord,  and  that  they  may  believe  the 
gospel  and  rely  upon  the  merits  of  Jesus  Christ,  and  be  glorified  through  faith  in  his 
name,  and  that  through  their  repentance  they  might  be  saved.    Amen. 

[Page  254.]  Section  XLII. — lievelation  gieen  to  Oliver  Coioderi/,  David  Whitmer,  and 
Martin  Harris,  June,  1829  ;  giren  precious  to  their  viewing  the  plates  containing  the  hook  of 
Mormon. 

1.  Behold  I  say  unto  you  that  you  must  rely  upon  my  word,  which  if  you  do  with 
full  iiurpose  of  heart,  you  shall  have  a  view  of  the  plates,  and  also  of  the  breastplate, 
the  sword  of  Laban,  the  urrim  and  thummim,  which  were  given  to  the  brother  of  Jared 
upon  the  mount,  when  he  talked  with  the  Lord  face  to  face,  and  the  miraculous  direc- 
tors which  were  given  to  Levi  while  in  the  wilderness,  ou  the  borders  of  the  Eed  Sea, 
and  it  is  by  your  faith  that  you  shall  obtain  a  view  of  them,  even  by  that  faith  which 
was  had  by  the  prophets  of  old. 

2.  And  after  you  have  obtained  faith,  and  have  seen  them  with  your  eyes,  you 
shall  testify  of  them,  by  the  power  of  God ;  and  this  you  shall  do  that  my  servant, 
Joseph  Smith,  jr.,  may  not  be  destroyed,  that  I  may  bring  about  my  righteous  purposes 
unto  the  children  of  men,  in  this  work.  And  ye  shall  testify  that  ye  have  seen  them, 
even  as  my  servant,  Joseph  Smith,  jr.,  has  seen  them ;  for  it  is  by  my  power  that  he 
has  seen  them,  and  it  is  because  he  had  faith;  and  he  has  translated  the  book,  even 
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that  part  which  I  have  commamdecl  him,  and  as  your  Lord  aud  your  God  liveth  it  is 
true. 

3.  Wlierefore  you  have  received  the  same  power,  and  the  same  faith,  and  the  same 
gift,  like  unto  him ;  and  if  you  do  these  last  commandments  of  mine  which  I  have  given 
you,  the  gates  of  hell  shall  not  prevail  against  you,  for  my  grace  is  sufficient  for  you, 
and  you  shall  be  lifted  up  at  the  last  day.  And  I,  .lesus  Christ,  your  Lord  and  your 
God,  have  spoken  it  unto  you,  that  I  might  hring  about  my  righteous  purposes  uuto 
the  children  of  men.  Amen. 

[Page  265.]  Section  XLiYL—Bevelation  to  Jose^li  Smtih,  jr.,  given  April  6,  ISSO. 

1.  Behold  there  shall  be  a  record  kept  among  yon,  and  in  it  thou  shalt  be  called  a 
seer,  a  translator,  a  prophet,  an  apostle  of  Jesus  Christ,  an  elder  of  the  church,  through 
the.  will  of  God  the  Father,  and  the  grace  of  your  Lord  Jesus  Christ ;  being  inspired  of 
the  Holy  Ghost  to  lay  the  foundation  thereof,  and  to  build  it  up  unto  the  most  holy 
faith ;  which  church  was  organized  and  established  in  the  year  of  your  Lord  eighteen 
hundred  and  thirty,  in  the  fourth  month,  and  in  the  sixth  day  of  the  month,  which  is 
called  April. 

2.  Wherefore,  meaning  the  church,  thou  shalt  give  heed  unto  all  his  words  and  com- 
mandments which  he  shall  give  unto  you,  as  he  receivetli  them,  walking  in  all  holiness 
before  me;  for  his  word  ye  shall  receive,  as  if  from  my  own  moutli,  in  all  patience  and 
faith;  for  by  doing  these  things,  the  gates  of  hell  shall  not  prevail  against  you;  yea, 
and  the  Lord  God  will  disperse  the  powers  of  darkness  from  before  you,  and  cause  the 
heavens  to  shake  for  your  good  aud  his  name's  glory.  For  thus  said  the  Lord  God,  him 
have  I  inspired  to  move  the  cause  of  Zion  in  mighty  power  for  good ;  and  his  diligence 
I  know,  and  his  prayers  I  have  heard;  yea,  his  weeping  for  Zion  I  have  seen;  and  I 
will  cause  that  he  shall  mourn  for  her  no  longer,  for  his  days  of  rejoicing  are  come 
unto  the  remission  of  his  sins,  and  the  manifestations  of  my  blessings  upon  his  works. 

3.  For  behold,  I  will  bless  all  those  who  labor  in  my  vineyard  with  a  mighty  bless- 
ing, and  they  shall  believe  on  his  words,  which  are  given  him,  through  me,  by  the 
Comforter,  which  manifesteth  that  Jesus  was  crucified  by  sinful  men  for  the  sins  of  the 
world ;  yea,  for  the  remission  of  sins  unto  the  contrite  heai-t.  Wherefore,  it  behooveth 
me  that  he  should  be  ordained  by  you,  Oliver  Cowdery,  mine  apostle ;  this  being  an 
ordinance  unto  you,  that  you  are  an  elder  under  his  hand,  he  being  the  first  unto  you, 
that  you  might  be  an  elder  unto  the  church  of  Christ,  bearing  my  name,  aud  the  first 
preacher  of  this  church  unto  the  church  aud  before  the  world;  yea,  before  the  Gentiles; 
yea,  and  thus  saith  the  Lord  God,  Lo,  lo,  to  the  Jews  also.  Amen. 

[Page  288.]  Section  LXIII. — Eevelation  to  Joseph,  Smith,  jr.,  and  John  Whitmer,  given  to 
appoint  J.  Whitmer  histwian,  March,  1831. 

1.  Behold,  it  is  expedient  in  me  that  my  servant  John  should  write  and  keep  a  regu- 
lar history,  and  assist  you,  my  servant  Joseph,  iu  transcribing  all  things  which  shall 
be  given  you,  until  he  is  called  to  further  duties.  Again,  verily  I  say  unto  you,  that 
he  can  also  lift  up  his  voice  in  meetings  whenever  it  shall  be  expedient. 

2.  And  again  I  say  unto  you,  that  it  shall  be  appointed  unto  him  to  keep  the  church 
record  aud  history  continually,  for  Oliver  Cowdery  I  have  appointed  to  another  office. 
Wherefore  it  shall  be  given  him,  inasmuch  as  he  is  faithful,  by  the  Comforter,  to  write 
these  things ;  even  so.    Amen. 

[Page  292.]  Section  LXVI. — Sevelalion  given  June,  1831,  to  the  elders  to  go  to  Missowri' 

1.  Behold,  thus  saith  the  Lord  unto  the  elders  whom  he  has  called  aud  chosen,  in  the 
last  days,  by  the  voice  of  His  Spirit,  saying,  I  the  Lord  will  make  known  unto  you 
what  I  will  that  ye  shall  do  from  this  time  until  the  next  conference,  which  shall  be 
held  in  Missouri,  upon  the  land  which  I  will  consecrate  unto  my  people,  which  are  a 
remnant  of  Jacob,  and  them  who  are  heirs  according  to  the  covenant. 

2.  Wherefore,  verily  I  say  unto  you,  let  my  servant  Joseph  Smith,  jr.,  and  Sidney 
Rigdon,  take  their  journey,  as  soon  as  preparation  can  be  made  to  leave  their  homes, 
ana  journey  to  the  land  of  Missouri.  And  inasmuch  as  they  are  faithful  unto  me,  it 
shall  be  made  known  what  they  shall  do ;  and  it  shall  also,  inasmuch  as  they  are  faith- 
ful, be  made  known  unto  them  the  land  of  their  inheritance.  And  inasmuch  as  they 
are  not  faithful,  they  shall  be  cut  off,  even  as  I  will,  as  seemeth  me  good. 

3.  And  again,  verily  I  say  unto  you,  let  my  servant  Lyman  Wight  and  my  servant 
John  Corrill  take  their  journey  speedily ;  and  also  my  servant  John  Murdook  and  my 
servant  Hiram  Smith  take  their  journey  unto  the  same  place,  by  way  of  Detroit.  And 
let  them  journey  from  thence,  preaching  the  word  by  the  way,  saying  none  other  things 
than  that  which  the  prophets  and  apostles  have  written  and  that  which  is  taught  them 
by  the  Comforter,  through  the  prayer  of  faith.  Let  them  go  two  by  two,  and  thus  let 
them  preach  by  the  way  in  every  congregation,  baptizing  by  water  and  the  laying  on 
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of  hands,  by  the  water's  side,  for  thus  saith  the  Lord,  I  will  cut  my  work  short  in 
righteousness,  for  the  days  conieth  that  I  will  send  forth  judgment  unto  victory.  And 
let  my  servant  Lyman  Wight  beware,  for  Satan  desireth  to  sift  him  as  chaff. 

4.  And  behold  he  that  is  faithful  shall  be  made  ruler  over  many  things.  And  again, 
I  will  give  unto  you  a  pattern  in  all  things,  that  ye  may  not  be  deceived,  for  Satan  is 
abroad  in  the  land,  and  he  goeth  forth  deceiving  the  nations;  wherefore,  he  that  pray- 
eth,  whose  spirit-is  contrite,  whose  language  is  meek,  and  edifieth,  the  same  is  of  God, 
if  he  obey  mine  ordinances.  And  again,  he  that  trembleth  under  my  power  shall  be 
made  strong,  and  shall  bring  forth  fruits  of  praise  and  wisdom,  according  to  the  reve- 
lations and  truths  which  I  have  given  you. 

5.  And  again,  he  that  is  overcome  arid  bringeth  not  forth  fruits,  even  according  to 
his  pattern,  ye  shall  know  the  spirit  in  all  cases,  under  the  whole  heavens.  And  the 
days  have  come,  according  to  men's  faith  it  shall  be  done  unto  them.  Behold  this  com- 
mandment is  given  unto  all  the  elders  whom  I  have  chosen.  And  again,  verily  I  say 
nnto  you,  let  my  servant  Thomas  B.  March,  and  my  servant  Ezra  Thayer,  take  their 
journey  also,  preaching  the  word  by  the  way,  unto  this  same  land.  And  again,  let  my 
servant  Isaac  Morley,  and  my  servant  Ezra  Booth,  take  their  journey,  also  a  preaching 
the  word  by  the  way  unto  the  same  land. 

6.  And  again,  let  my  servants  Edward  Partridge  and  Martin  Harris  take  their  jour- 
ney, with  my  servants  Sidney  Rigdon  and  Joseph  Smith,  jr. ;  let  my  servants  David 
Whitmer  and  Harvy  Whitlock  also  take  tlieir  journey,  and  preach  by  the  way  unto  this 
same  land.  Let  ray  servants  Parley  P.  Pratt  and  Orson  Pratt  take  their  journey,  and 
preach  by  the  way,  even  unto  this  same  land.  And  let  my  servants  Solomon  Hancock 
and  Simeon  Carter  also  take  their  journey  unto  this  same  laud,  and  preach  by  the  way. 
Let  my  servants  Edson  Fuller  and  Joseph  Scott  also  take  their  journey.  Let  my  ser- 
vants Levi  Hancock  and  Zebedee  Colsein  also  take  their  journey.  Let  my  servants 
Reynolds  Cahoou  and  Samuel  H.  Smith  also  take  their  journej'.  Let  my  servants 
Wheeler  Baldwin  and  William  Carter  also  take  their  journey. 

7.  And  let  my  servants  Newel  Knight  and  Selah  J.  Griffin  both  be  ordained  and  also 
take  their  joiiruey ;  yea,  verily,  I  say,  let  all  these  take  their  journey  unto  one  place, 
in  their  several  courses ;  and  one  man  shall  not  build  upon  another's  foundation,  neither 
journey  in  another's  track.  He  that  is  faithful,  the  same  shall  be  kept  and  blessed  with 
much  fruit. 

8.  And  again  I  say  unto  you,  let  my  servants  Joseph  Wakefield  and  Solomon  Hum- 
phrey take  their  journey  into  the  eastern  lands.  Let  them  labor  with  their  families, 
declaring  none  other  things  than  the  prophets  and  apostles,  that  which  they  have  seen 
and  heard  and  most  assuredly  believe,  that  the  prophecies  may  be  fulfilled.  In  conse- 
quence of  transgression,  let  that  which  was  bestowed  upon  Herman  Basset  be  taken 
from  him,  and  placed  upon  the  head  of  Simonds  Rider. 

9.  And  again  verily  I  say  unto  you,  let  Jared  Carter  be  ordained  a  priest,  and  also 
George  James  to  be  ordained  a  priest.  Let  the  residue  of  the  elders  watch  over  the 
churches,  and  declare  the  word  in  the  regions  among  them.  And  let  them  labor  with 
their  own  hands,  that  there  be  no  idolatry  nor  wickedness  practiced.  And  remember 
in  all  things  the  poor  and  the  needy,  the  sick  and  the  afflicted,  for  ho  that  doeth  not 
these  things,  the  same  is  not  my  disciple.  And,  again,  let  my  servants  Joseph  Smith, 
jr.,  and  Sidney  Rigdon  and  Edward  Partridge  take  with  them  a  recommend  from  the 
church.  And  let  there  be  one  obtained  for  my  servant  Oliver  Cowdery  also,  and  thus, 
even  as  I  have  said,  if  ye  are  faithful,  ye  shall  assemble  yourselves  together  to  rejoice 
upon  the  land  of  Missouri,  which  is  the  land  of  your  inheritance,  which  is  now  the  land 
of  your  enemies.  But,  behold,  I  the  Lord  will  hasten  the  city  in  its  time,  and  will 
crown  the  faithful  with  joy  and  with  rejoicing.  Behold,  I  am  Jesus  Christ  the  SOn  of 
God,  and  I  will  lift  them  up  at  the  last  days ;  even  so.    Amen. 

[Page  394.]  Revelation  given  to  Joseph  Smith,  January  19,  1841. 

This  revelation,  comprising  fourteen  printed  pages,  contains  a  large  number  of 
instructions  to  certain  persons,  ordering  them  to  build  houses,  open  stores,  &c. 

[Page  444.]  Section  CXI. — Martyrdom  of  Joseph  Smith  and  his  irother  Hyram. 

1.  To  seal  the  testimony  of  this  book  and  the  Book  of  Mormon,  we  close  with  tlie 
martyrdom  of  Joseph  Smith,  the  prophet,  and  Hyram  Smith,  the  patriarch.  They  were 
shot  in  Carthage  jail,  on  the  27th  of  June,  1844,  about  5  o'clock  p.  m.,  by  an  armed 
mob,  painted  black,  of  from  one  hundred  and  fifty  to  two  hundred  persons.  Hyram- 
was  shot  first,  and  fell,  calmly  exclaiming,  "I  am  a  dead  man!"  Joseph  leaped  from 
the  window,  and  was  shot  dead  in  the  attempt,  exclaiming,  !'0  Lord,  my  God!"  They 
were  both  shot  after  they  were  dead  in  a  brutal  manner,  and  both  received  fonr  balls. 

2.  John  Taylor  and  Williard  Richards,  two  of  the  Twelve,  were  the  only  persons  in 
the  room  at  the  time.  The  former  was  wounded  in  a  savage  manner  with  four  balls, 
but  has  since  recovered ;  the  latter,  through  the  promises  of  God,  escaped  "  without 
even  a  hole  in  his  robe." 
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3.  Joseph  Smith,  the  prophet  and  seer  of  the  Lord,  has  done  more  (save  Jesns  only) 
for  the  salvation  of  men  in  this  -world  than  any  other  man  that  ever  lived  in  it.  In 
the  short  space  of  twenty  years  he  has  hrought  forth  the  Book  of  Mormon,  which  he 
translated  by  the  gift  and  power  of  God,  and  has  been  the  means  of  publishing  it  on 
two  continents ;  has  sent  the  fnllness  of  the  everlasting  gospel  which  it  contained  to 
the  four  quarters  of  the  earth ;  has  brought  forth  the  revelations  and  commandments 
which  compose  this  book  of  doctrine  and  covenants,  and  many  other  wise  documents 
and  instructions  for  the  benefit  of  the  children  of  men ;  gathered  many  thousands  of 
the  Latter-Day  Saints ;  founded  a  great  city,  and  left  a  fame  and  name  that  cannot  be 
slain.  He  lived  great,  and  he  died  great  in  the  eyes  of  God  and  his  people;  and,  like 
most  of  the  Lord's  anointed  in  ancient  times,  has  sealed  his  mission  and  his  works 
with  his  own  blood,  and  so  has  his  brother  Hyram.  In  life  they  were  not  divided,  and 
in  death  they  were  not  separated. 

4.  When  Joseph  went  to  Carthage  to  deliver  himself  up  to  the  pretended  require- 
ments of  the  law,  two  or  three  days  previous  to  his  assassination,  he  said :  "  I  am  going 
like  a  lamb  to  the  slaughter ;  but  I  am  calm  as  a  summer's  morning  ;  I  have  a  con- 
science void  of  offeuse  toward  God  and  toward  all  men.  I  shall  die  innocent,  and  it  shalt 
yet  he  said  of  me,  '  He  was  murdered  in  cold  Mood!'  "  The  same  morning  after  Hyram  had 
made  ready  to  go — shall  it  be  said  to  the  slaughter  ?  yes,  for  so  it  was — he  read  the 
following  paragraph  near  the  close  of  the  fifth  chapter  of  Esther,  in  the  Book  of  Mor- 
mon, ancl  turned  down  the  leaf  upon  it : 

5.  "  And  it  came  to  pass  that  I  prayed  unto  the  Lord  that  He  would  give  unto  the 
Gentiles  grace  that  they  might  have  charity.  And  it  came  to  pass  that  the  Lord  said 
unto  me,  If  they  have  not  charity  it  mattereth  not  unto  you ;  thou  hast  been  faithful, 
wherefore  thy  garments  are  clean.  And  because  tliou  hast  seen  thy  weakness  thou 
shalt  be  made  strong,  even  unto  the  sitting  down  in  the  place  which  I  have  prepared 

in  the  mansions  of  my  father.     And  now  I, ,  bid  farewell  unto  the  Gentiles ;  yea, 

and  also  unto  my  brethren  whom  I  love,  until  we  shall  meet  before  the  judgment-seat 
of  Christ,  where  all  men  shall  know  that  my  garments  are  not  spotted  with  your 
blood."    The  testators  are  now  dead,  and  their  testament  is  in  force. 

6.  Hyram  Smith  was  forty-four  years  old  last  February,  and  Joseph  Smith  was  thirty- 
eight  last  December,  and  henceforward  their  names  will  be  classed  among  the  martyrs 
of  religion  ;  and  the  reader  in  every  nation  will  be  reminded  that  the  Book  of  Mormon 
and  this  Book  of  Doctrine  and  Covenants  of  the  church  cost  the  best  blood  of  the  nine- 
teenth century  to  bring  it  forth  for  the  salvation  of  a  ruined  world ;  and  that  if  the 
fire  can  scathe  a  green  tree  for  the  glory  of  God,  how  it  will  burn  up  the  "  dry  trees  " 
to  purify  the  vineyard  of  corruption.  They  lived  for  glory ;  they  died  for  glory ;  and 
glory  is  their  eternal  reward.  From  age  to  age  shall  their  names  go  down  to  posterity 
as  gems  for  the  sanctified. 

7.  They  were  innocent  of  any  crimes,  as  they  had  often  been  proved  before ;  and  were 
only  confined  in  jail  by  the  conspiracy  of  traitors  and  wicked  men ;  and  their  innocent 
blood  on  the  floor  of  Carthage  jtiil  is  a  broad  seal  affixed  to  Mormonism  that  cannot  be 
rejected  by  any  court  on  earth  ;  and  their  innocent  blood  on  the  escutcheon  of  the  State 
of  Illinois,  with  the  broken  faith  of  the  State,  as  pledged  by  the  governor,  is  a  witness 
to  the  truth  of  the  everlasting  gospel  that  all  the  world  cannot  impeach ;  and  their 
innocent  blood  on  the  banner  of  liberty  and  on  the  magna  charta  of  the  United  States  is 
an  ambassador  for  the  religion  of  Jesus  Christ  that  will  touch  the  hearts  of  honest  men 
among  all  nations ;  and  their  innocent  blood,  with  the  innocent  blood  of  all  the  martyrs 
under  the  altar  that  John  saw,  will  cry  iinto  the  Lord  of  Hosts  till  He  avenges  that 
blood  on  the  earth.    Amen. 


Exhibit  M. 

constitution  of  1638,  of  connecticut. 

Forasmuch  as  it  liath  pleased  the  Almighty  God,  by  the  wise  disposition  of  Hi» 
Divine  Providence,  so  to  order  and  dispose  of  things  that  we,  the  inhabitants  and 
residents  of  Windsor,  Hartford,  and  Weathersfield,  are  now  cohabiting,  and  dwelling 
in  and  upon  the  river  of  Connecticut,  and  the  lauds  thereunto  adjoining,  and  well 
knowing  when  a  people  are  gathered  together  the  wojrd  of  God  requires  that  to  main- 
tain the  peace  and  union  of  such  a  people  there  should  be  an  orderly  and  decent  gov- 
ernment established  according  to  God,  to  order  and  dispose  of  the  affairs  of  the  people 
at  all  seasons,  as  occasion  shall  require  ;  do  therefore  associate  and  conjoin  ourselves 
to  be  as  one  public  state  or  commonwealth,  and  do,  for  ourselves  and  our  successors, 
and  such  as  shall  be  adjoined  to  us  at  any  time  hereafter,  enter  into  combination  and 
confederation  together,  to  maintain  and  preserve  the  liberty  and  purity  of  the  gospel 
of  our  Lord  Jesus,  which  we  now  profess,  as  also  the  discipline  of  the  churches,  wljich, 
according  to  the  truth  of  the  said  gospel,  is  now  practiced  among  us ;  as  also  in  our  civil 
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affairs  to  be  guided  and  governed  according  to  suoli  laws,  rules,  orders,  and  decrees  as 
shall  be  made,  ordered,  and  decreed,  as  follows : 

It  is  ordered,  sentenced,  and  dea-eed,  That  there  shall  be  yearly  two  general  assemblies 
•or  courts ;  the  one  the  second  Thursday  in  April,  the  other  the  second  Thursday  in 
September  following.  The  first  shall  be  yearly  chosen,  from  time  to  time,  so  many 
magistrates  and  other  public  officers  as  shall  be  found  requisite,  whereof  one  to  be 
■chosen  governor  for  the  year  ensuing,  and  until  another  be  chosen,  and  no  other  mag- 
istrate to  be  chosen  for  more  than  one  year :  Provided,  always,  There  be  six  chosen 
besides  the  governor,  which  being  chosen  and  sworn  according  to  an  oath  recorded  for 
that  purpose,  shall  have  power  to  administer  justice  according  to  the  laws  here  estab- 
lished, and  for  want  thereof,  according  to  the  rule  of  the  word  of  God.  (See  Blue  Laws 
of  Connecticut,  1638-'39,  pp.  11  and  12.) 

Forasmuch  as  the  free  fruition  of  such  liberties,  immunities,  privileges,  as  humanity, 
civility,  and  Christianity  call  for,  as  due  to  every  man  in  his  place  and  proportion^ 
without  impeachment  and  infringement,  hath  ever  been  and  ever  will  be  the  tranquil- 
lity and  stability  of  the  churches  and  commonwealths ;  and  the  denial  or  deprival 
thereof,  the  disturbance,  if  not  ruin  of  both  : 

It  is  thereof  ordered  by  this  court  and  autkoriti/  thereof,  That  no  man's  life  shall  be  taken 
away ;  no  man's  honor  of  good  name  shall  be  stained ;  no  man's  person  shall  be  arrested, 
j-estrained,  banished,  dismembered,  nor  any  way  punished ;  no  man  shall  be  deprived  of 
his  wife  or  children ;  no  man's  goods  or  estate  shall  be  taken  away  from  him  nor  any 
•ways  indamaged,  under  color  of  law,  or  countenance  of  authority,  unless  it  be  by  the 
virtue  or  equity  of  some  express  law  of  the  country  warranting  the  same,  established 
by  a  general  court  and  sufficiently  published,  or  in  case  of  the  defect  of  a  law,  in  any 
particular  case,  by  the  word  of  God.  (See  Blue  Laws  of  Connecticut,  1638-'39,  pp.  18 
and  19.) 

1.  If  any  man,  after  legal  conviction,  shall  have  or  worship  any  other  God  but  the 
liord  God,  he  shall  be  put  to  death.     (Dent,  xiii,  6,  xvii,  2 :  Exodus  xxii,  20.) 

14.  If  any  man  have  a  stubborn  and  rebellious  son  of  sufficient  years  and  under- 
standing, viz,  sixteen  years  of  age,  which  will  not  obey  the  voice  of  his  father  or  the 
voice  of  his  mother,  and  that  when  they  have  chastened  him  will  not  hearken  unto  them, 
then  may  his  father  and  mother,  being  his  natural  parents,  lay  hold  on  him  and  bring 
iiim  to  the  magistrates  assembled  in  court,  and  testify  unto  them  that  their  son  is 
stubborn  and  rebellious,  and  will  not  obej'  their  voice  and  chastisement,  but  lives  in 
sundry  notorious  crimes,  such  a  son  shall  be  put  to  death.  (Dent,  xxi,  20,  21.  See  Blue 
Laws  of  Connecticut,  1638-'39,  pp.  28,  29.) 

Forasmuch  as  the  open  contempt  of -God's  word,  and  messengers  thereof,  is  the  deso- 
lating sin  of  civil  states  and  churches,  and  that  the  preaching  of  the  word  by  those 
whom  God  doth  send  is  the  chief  ordinary  means  ordained  by  God  for  the  converting, 
-edifying,  and  saving  the  souls  of  the  elect,  through  the  presence  and  power  of  the  Holy 
■Ghost  tliereunto  promised  ;  and  that  the  ministry  of  the  word  is  set  up  by  God  in  his 
■churches  for  those  holy  ends ;  and  according  to  the  respect  or  contempt  of  the  same,  and 
of  those  whom  God  hath  set  apart  for  his  own  work  and  employment,  the  weal  or  woe 
of  all  Christian  states,  is  much  furthered  and  promoted : 

It  is  therefore  ordered  and  decreed.  That  if  any  Christian,  so  called,  within  this  jurisdic- 
tion, shall  contemptuously  bear  himself  toward  the  word  preached  or  the  messengers 
that  are  called  to  dispense  the  same  in  any  congregation,  when  he  doth  faithfully 
execute  his  service  and  office  therein,  according  to  the  will  and  word  of  God,  either  by 
interrupting  him  in  his  preaching  or  by  charging  him  falsely  with  an  error  which  he 
hath  not  taught  in  the  open  face  of  the  church,  or,  like  a  son  of  Korah,  cast  upon  his 
true  doctrine  or  himself  any  reproach  to  the  dishonor  of  the  Lord  Jesus,  who  hath  sent 
him,  and  to  the  disparagement  of  that  his  holy  ordinance,  and  making  God's  ways 
contemptible  and  ridiculous,  that  every  such  person  or  persons,  whatsoever  censure  the 
•church  may  pass,  shall,  for  the  first  scandal,  be  corrected  and  reproved  opeuly  by  the 
magistrates  at  some  ledture,  and  bound  to  their  good  behavior;  and  if  a  second  time 
they  break  forth  into  the  like  contemptuous  carriages,  they  shall  either  pay  five  pounds 
to  the  public  treasure,  or  stand  two  hours  openly  upon  a  block  or  stool  four  feet  high, 
upon  a  lecture  day,  with  apaper  fixed  on  his  breast  written  with  capital  letters,  "An  open 
and  obstinate  contemner  of  God's  holy  ordinances,"  that  others  may  fear  and  be  ashamed 
of  breaking  out  into  the  like  wickedness. 

It  is  ordered  and  decreed  iy  this  court  and  autlwHty  thereof,  That  wheresoever  the  min- 
istry of  the  word  is  established  according  to  the  order  of  the  gospel  throughout  this 
jurisdiction,  every  person  shall  duly  resort  and  attend  thereunto  respectively  upon  the 
Lord's  day,  and  upon  such  public  meeting,  five  shillings.  All  such  offenses  to  be  heard 
■and  determined  by  any  one  magistrate  or  more,  from  time  to  time.  (See  Blue  Laws 
Conn.,  1638-'39,  pp.  43,  44.) 

Forasmuch  as  the  peace  and  prosperity  of  churches  and  in  embers  thereof,  as  well  as 
civil  rights  and  liberties,  are  carefully  to  be  maintained : 

It  is  ordered  it/  this  court  and  decreed,  That  the  civil  authority  here  established  hath 
power  and  liberty  to  see  the  peace,  ordinances,  and  rules  of  Christ  be  observed  in  every 
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church  according  to  his  word;  as,  also,  to  deal  with  any  church  member  in  a  way  of 
civil  justice,  notwithstanding  any  church  relation,  office,  or  interest,  so  it  he  done  in  a 
civil  and  not  in  an  ecclesiastical  way,  nor  shall  any  church  censure,  degrade,  or  depose 
any  man  from  any  civil  dignity,  office,  or  authority  he  shall  have  in  the  commonwealths 
(See  Blue  Laws  Conn.,  1838-'39,  pp.  44,  45.) 

TOBACCO. 

Forasmuch  as  it  is  observed  that  many  abnse.s  are  crept  iu  and  committed  by  frequent, 
taking  of  tobacco : 

It  is  ordered  hy  the  authority  of  this  court,  That  no  person  under  the  age  of  twenty- 
one  years,  nor  any  other  that  hath  not  already  accustomed  himself  to  the  use  thereof, 
shall  take  any  tobacco  until  he  has  brought  a  certificate,  under  the  hands  of  some  who 
are  approved  for  knowledge  and  skill  in  physic,  that  it  is  useful  tbi  him ;  and  also  that 
he  hath  received  a  license  from  the  court  for  the  same.  And  for  the  regulating  of  thoset 
who,  either  by  their  former  taking  it,  have,  to  their  own  apprehensions,  made  it  nec- 
essary to  them,  or  upon  due  advice  are  persuaded  to  the  use  thereof: 

It  is  ordered  that  no  man  within  this  colony,  after  the  publication  hereof,  shall  take- 
any  tobacco  publicly  in  the  street,  highways,  or  any  barn-yards,  or  upon  training  days, 
iu  any  open  places  under  the  penalty  of  sixpence  for  each  offense  against  this  order  in 
any  the  particulars  thereof,  to  be  paid  without  gainsaying,  upon  conviction  by  the  tes- 
timony of  one  witness ;  that  is,  without  just  exception,  before  any  magistrate.  And. 
the  constables  iu  the  several  townsAre  required  to  make  presentment  to  each  particular  ' 
court  of  such  as  they  do  understand  and  convict  to  be  transgressors  of  this  order.  (See 
Blue  Laws  of  Connecticut,  page  96.) 


Exhibit  V. 

ICopy — errors  iucliuled.] 

Latter-Day  Saints  European  printing  pub- 

lishinCt  and  emigration  office. 

42,  Islington,  Liverpool,  June  1,  1868- 
EwD.  G.  iU.LEN  Esqr  (London). 

Mr.  George  D.  Watt  reported  most  of  the  discources.  All  of  our  reptorters  are  men> 
The  Journal  of  Discourses  are  published  by  and  with  the  consent  of  the  Church 
Authorities.  The  reports  are  made  specially  for  American  &  English  publications^ 
They  are  published  first  in  Utah  in  the  ''Deseret  News,"  a  weekly  newspaper,  &  copied. 
The  Journals  are  circulated  both  in  America  &  this  country  &  on  the  Continent,  & 
are  usually  published  semi-monthly  at  present ;  making  the  twelfth  Volume  now  being; 
published. 

We  also  publish  the  Millenial  Star  at  this  office,  ii  copy  of  which  I  send  by  this, 
jiost 

Yours  Truly 

F.  D.  EICHAEDS 

Wpr  M.  B.  Preston. 


Exhibit  O. 

JOURNAL  OF  DISCOUESES  BY  BEIGHAM  YOUNG,  PRESIDENT  OF  THE 
CHUECH  OF  JESUS  CHEIST  OF  LATTEE-DAY  SAINTS,  HIS  TWO  COUN- 
SELORS, THE  TWELVE  APOSTLES,  AND  OTHERS.  REPORTED  BY  G. 
D.  WATT,  AND  HUMBLY  DEDICATED  TO  THE  LATTER-DAY  SAINTS  IN 
ALL  THE  WORLD.  VOL.  1.  LIVEEPOOL :  PUBLISHED  BY  F.  D.  AND  S.  W. 
EICHAEDS,  15  WILSON  STEEET.  LONDON:  LATTEE-DAY  SAINTS'  BOOK 
DEPOT,  35  lEWIN  STEEET,  CITY.     1854. 

CELESTIAL  MARRIAGE. 

A  discourse  delivered  hy  Elder  Orson  Pratt,  in  the  tabernacle,  Great  Salt  Lake  City,  August 

29,  1852. 

[Pages  53,  54.]  It  is  quite  unexpected  to  me,  brethren  and  sisters,  to  be  called  upon 
to  address  you  this  forenoon ;  and  still  more  so,  to  address  you  upon  the  principle  which 
has  been  named,  namely,  a  plurality  of  wives. 

It  is  rather  new  ground  for  me    *     *    and  it  is  rather  new  ground  to  the  inliabitant& 
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of  the  United  States,  and  not  only  to  them,  hut  to  a  portion  of  tlie  inhabitants  of 
Europe ;  a  portion  of  them  have  not  heen  in  the  habit  of  preaching  a  doctrine  of  this 
description  ;  consequently  we  shall  have  to  break  up  new  ground. 

It  is  well  known,  however,  to  the  congregation  before  me  that  the  Latter-Day  Saints 
have  embraced  the  doctrine  of  plurality  of  wives  as  a  part  of  their  religious  faith.  li 
is  not,  as  many  supposed,  a  doctrine  embraced  by  them  to  gi-atify  the  carnal  lusts  and 
feelings  of  man  ;  that  is  not  the  object  of  the  doctrine. 

We  shall  endeavor  to  set  forth  before  this  enlightened  assembly  some  of  the  causes 
why  the  Almighty  has  revealed  such  a  doctrine,  and  why  it  is  considered  a  part  and 
portion  of  our  religious  faith,  and  I  believe  that  they  will  not,  under  our  present  form 
of  government,  (I  mean  the  government  of  the  United  States,)  try  us  for  treason  for 
believing  and  practicing  our  religious  notions  and  ideas.  I  think,  if  I  am  not  mistaken, 
that  the  Constitution  gives  the  privilege  to  all  the  inhabitants  of  this  country  of  the 
free  exercise  of  their  religious  notions,  and  the  freedom  of  their  faith,  and  the  practice 
of  it.  Then,  if  it  can  be  proven  to  a  demonstration  that  the  Latter-Day  Saints  have 
actually  embraced,  as  apart  and  portion  of  their  religion,  the  doctrine  of  a  plurality 
of  wives,  it  is  constitutional.  And  should  there  ever  be  laws  enacted  by  this  govern- 
ment to  restrict  them  from  the  free  exercise  of  this  part  of  their  religion,  such  laws 
must  be  unconstitutional. 

[Pages  60,  61.]  I  think  there  is  only  about  one-fifth  of  the  population  of  the  globe 
that  believe  in  the  one-wife  system  ;  the  other  four-flfths  believe  in  the  doctrine  of  a 
plurality  of  wives.  They  have  handed  it  down  from  time  immemorial,  and  are  not  half 
so  narrow  and  contracted  in  their  minds  as  some  of  the  nations  of  Europe  or  America, 
who  have  done  away  with  the  promises  and  deprived  themselves  of  the  blessings  of 
Abraham,  Isaac,  and  Jacob.  The  nations  do  not  know  anything  about  the  blessings  of 
Abraham ;  and  even  those  who  have  only  one  wife  cannot  get  rid  of  their  covetousness, 
and  get  their  little  hearts  large  enough  to  share  their  property  with  a  numerous  family. 
They  are  so  penurious,  and  so  narrow  and  contracted  in  their  feelings,  that  they  take 
every  possible  care  not  to  have  their  families  large.  Thej'  do  not  know  what  is  in  the 
future  nor  what  blessings  they  are  depriving  themselves  of  because  of  the  traditions  of 
their  fathers.  They  do  not  know  that  a  man's  posterity  in  the,  eternal  worlds  are  to 
constitute  his  glory,  his  kingdom,  and  dominion. 

[Page  64.]  But,  says  one,  how  have  you  obtained  this  information?  By  new  reve- 
lation. When  was  it  given,  and  to  whom?  It  was  given  to  our  prophet,  seer,  and 
revelator,  Joseph  Smith,  on  the  12th  day  of  July,  1843,  only  aboiit  eleven  months  before 
he  was  martyred  for  the  testimony  of  Jesus. 

[Ibid.]  Now  let  us  inquire  what  will  become  of  those  individuals  who  have  this  law 
taught  unto  them  in  plainness,  if  they  reject  it.  (A  voice  in  the  stand,  "  They  wiU  be 
damned.")  I  will  tell  you :  they  will  be  damned,  saith  the  Lord  God  Almighty  in  the 
revelation  he  has  given. 


JOURNAL  OF  DISCOURSES  BY  BRIGHAM  YOUNG.     VOLUME  II. 

[Page  75.]    the  marriage  relations. 

A  lecture  iy  President  Orson  Hyde,  delivered  at  the  general  conference,  in  the  taieriiacle, 
Great  Salt  Lake  City,  October  6,  1854. 

[Page  76.]  I  have  heard  it  remarked  sometimes,  by  individuals,  who  were  not 
identi'&ed  or  connected  with  our  church,  that  if  they  could  only  be  convinced  that 
polygamy  was  true  they  would  become  Mormons  at  once. 

[Page  Vs.]  That  we  do  not  wish  to  sustain  our  own  position  upon  the  corruptions  of 
others,  our  own  position,  as  it  is  in  the  mind  and  revelations  of  God.  God  forbid  that 
our  faith  should  be  founded  upon  the  corruptions  of  the  world.  Our  faith  is  founded 
upon  the  purity  of  the  world  for  life,  and  there  let  it  be  grounded. 

[Page  79.]  Wheu  God  said,  go  forth  and  replenish  the  earth,  it  was  to  replenish  the 
inhabitants  of  the  human  species,  and  make  it  as  it  was  before.  Our  first  parents,  then, 
were  commanded  to  multiply  and  replenish  the  earth,  and  if  the  Savior  found  it  his 
duty  to  be  baptized  to  fulfil  all  righteousness,  a  command  of  far  less  importance  than 
that  of  multiplying  his  race,  (if,  indeed,  there  is  any  difference  in  the  commandments 
of  Jehovah,  for  they  are  all  important  and  all  essential,)  would  he  not  find  it  his  duty 
to  join  in  with  the  rest  of  the  faithful  ones  in  replenishing  the  earth? 

"  Mr.  Hyde,  do  you  really  wish  to  imply  that  the  immaculate  Savior  begat  children.  ? 
It  is  a  blasphemous  assertion  against  the  purity  of  the  Savior's  life,  to  say  the  least  of 
it.  The  holy  aspirations  that  ever  ascended  from  him  to  his  Father  would  never  allow 
him  to  have  any  such  fleshly  and  carnal  connections ;  never— no,  never !"  This  is  the 
general  idea ;  but  the  Savior  never  thought  it  beneath  him  to  obey  the  mandate  of 
his  Father ;  he  never  thought  this  stooping  beneath  his  dignity ;  he  never  despised 
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what  God  bad  made,  for  they  are  hone  of  his  bone  and  flesh  of  his  flesh  ;  kindred  spirits 
that  once  baslted  in  rays  of  immortality  and  eternal  life.  When  he  found  them  clothed 
upon  and  surrounded  with  the  weakness  of  mortal  flesh,  would  he  despise  them  ?  No  ! 
it  is  true  I  have  seen  men  who  became  poor  and  miserable  all  at  once,  and  then  those 
"who  were  their  friends  in  the  days  of  tbeir  prosperity  turn  from  them,  and  scarcely 
deign  to  bestow  them  a  look,  it  being  too  humiliating  to  associate  with  them  in  their 
poverty.  But  it  was  not  so  with  the  Savior;  he  associated  with  them  in  other  spheres, 
and  when  they  c.ime  here,  descending  below  all  things,  he  did  not  despise  to  associate 
with  these  same  kindred  spirits.  "  Then  you  really  mean  to  hold  to  the  doctrine  that 
the  Savior  of  the  world  was  married ;  do  you  mean  to  be  understood  .so  ?  And  if  so,  do 
you  mean  to  be  understood  that  he  had  more  than  one  wife  ?" 

The  Christian  world  by  their  prejudices  have  driven  us  away  from  the  old  Bible,  so 
we  must  now  appeal  to  the  New  Testament,  for  that  seems  to  suit  the  prejudices  of  the 
people ;  though  to  me  it  is  all  alike,  both  the  Old  and  the  New  Testaments,  for  the 
scribe  that  is  well  instructed  brings  out  of  his  treasury  things  both  new  and  old.  This 
is  my  treasury,  or  rather  it  is  one  of  my  treasuries,  and  what  I  cannot  find  there  I  trust 
will  come  down  from  on  high  and  lodge  in  my  heart. 

[Page  81.]  How  was  it  with  Mary  and  Martha,  and  other  women  that  followed  him? 
In  old  times,  and  it  is  common  in  this  day,  the  women,  even  as  Sarah,  called  their 
husbands  lord.  The  word  lord  is  tantamount  to  husband  in  some  languages ;  master, 
lord,  husband,  are  about  synonymous.  In  England  we  frequently  hear  the  wife  say, 
"  Where  is  my  master  ?"  She  does  not  mean  a  tyrant:  but  as  Sarah  called  her  husband 
lord,  she  designates  hers  by  the  word  master.  When  Mary  of  old  came  to  the  sepulchre 
on  the  first  day  of  the  week,  instead  of  finding  Jesus  she  saw  two  angels  in  white, 
"  And  they  say  unto  her,  Woman,  why  weejjest  thou  ?  Slie  said  unto  them  because  they 
have  taken  away  my  lord,"  or  husband,  "and  I  know  not  wliere  they  have  laid  him. 
And  when  she  had  thus  said,  she  turned  herself  back,  and  saw  Jesus  standing,  aud  knew 
not  that  it  was  Jesus.  Jesus  said  unto  her.  Woman,  why  weepest  thou?  whom  seek- 
est  thou?  She,  supposing  him  to  be  the  gardener,  saith  unto  him,  Sir,  if  thou  hast 
borne  him  hence,  tell  me  where  thou  hast  laid  him,  and  I  will  take  him  away.  Jesus 
said  unto  her,  Mary!  She  turned  herself,  aud  said  unto  him,  Eabboni,  which  is  to  say 
master."  Is  there  not  here  manifested  the  affection  of  a  wife  ?  These  words  speak  the 
kindred  ties  and  sympathies  that  are  common  to  the  rej|ttion  of  husband  and  wife. 
Where  will  you  find  a  family  so  nearly  allied  by  the  ties  of  common  religion  ?  ''  Well," 
you  say,  "  that  appears  rather  plausible,  l)ut  I  want  a  little  more  evidence.  I  want  you 
to  find  where  it  says  the  Savior  was  actually  married." 

[Page  82.]  We  will  turn  over  to  the  account  of  the  marriage  in  Cana  of  Galilee :  And 
the  mother  of  Jesus  was  there.  *  »  *  And  when  they  wanted  wine,  the  mother  of 
Jesus  said  unto  him,  They  have  no  wine.  And  there  were  set  there  six  waterpots  of  stone, 
after  the  manner  of  the  purifyiug  of  the  Jews,  containing  two  or  three  firkins  apiece. 
Jesus  saith  unto  them,  Fill  the  water-pots  with  water;  and  they  tilled  them  up  to  the 
brim.  And  he  saith  unto  them,  Draw  out  now  and  bear  unto  the  governor  of  the 
feast.  And  they  bear  it.  When  the  ruler  of  the  feast  had  tasted  the  water  that  was 
made  wine,  and  knew  not  whence  it  was,  (but  the  servants  knew,)  the  governor  of  the 
feast  saith  unto  the  hridegroom  :  "  Every  man  at  the  beginning  doth  set  forth  good  wine; 
and  when  men  have  well  drunk  then  that  wine  which  is  worse,  but  thou  hast  kept  the 
good  wine  until  now." 

Gentlemen,  that  is  as  plain  as  the  translators  dare  allow  it  to  go  to  the  world,  but 
the  thing  is  there;  it  is  told;  Jesus  was  the  bridegroom  at  the  marriage  of  Cana  of 
Galilee,  and  he  told  them  what  to  do. 


JOURNAL  OF  DISCOURSES  BY  BRIGHAM  YOUNG,  PRESIDENT,  &c.    VOLUME 
III.    LIVERPOOL  AND  LONDON:  1856. 

PLUEAI.ITY   OP  WIVES. 

\_Kemarks  made  hy  Frendent  Brigham  Young,  in  the  Bowery,  Provo,  July  14,  1855.] 

[Page  264.]  I  have  a  few  words  to  say  concerning  one  item  of  doctrine  that  I  seldom 
think  of  mentioning  before  a  public  congregation.  I  refer  to  the  doctrine  pertaining 
to  raising  up  a  royal  priesthood  to  the  name  of  Israel's  God,  for  which  purpose  the 
revelation  was  given  to  Joseph  concerning  the  right  of  faithful  elders  in  taking  to 
themselves  more  than  one  wife. 

[Ibid.]  Suppose  that  I  had  the  privilege  of  having  only  one  wife,  I  should  have  had 
only  three  sons,  for  those  are  all  that  my  first  wife  bore,  whereas  I  now  have  buried  five 
sons  and  have  thirteen  living. 

It  is  obvious  that  I  could  not  have  been  blessed  with  such  a  family  if  I  had  been 
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restricted  to  one  wife,  but  by  the  introdiictiou  of  this  law,  I  can  be  the  instrument  in 
preparing;  tabernacles  for  those  spirits  which  have  to  come  in  this  dispensation. 
Under  this  law,  I  and  my  brethren  are  preparing  tabernacles  for  those  spirits  which 
have  been  preserved  to  enter  into  bodies  of  honor,  and  be  taught  the  true  principles 
of  life  and  salvation,  and  those  tabernacles  will  grow  up  and  become  mighty  in  the 
kingdom  of  our  God. 


Exhibit  0. 

THE  MORMON  PEOPHET  AND  HIS  HAKEM ;  OR  AN  AUTHENTIC  HISTORY 
OF  BRIGHAM  YOUNG,  HIS  NUMEROUS  WIVES  AND  CHILDREN.  BY  MRS. 
E.  V.  WAITE. 

[Page  221.]    polygamy. 

In  the  first  place,  Is  polygamy  reasonable  or  natural  ?  In  pursuing  this  inquiry  the 
first  fact  that  stares  us  in  the  face  is  the  equality  in  the  numbers  of  the  male  and 
female  sexes  in  all  countries  and  in  all  ages  of  the  world.  If  polygamy  were  the 
natural  relation  between  the  sexes,  the  number  of  females  born  into  the  world  would 
far  exceed  the  number  of  males.  So  far  from  that  being  the  case  there  is  a  larger 
number  of  males,  and  the  excess  about  equal  to  the  greater  loss  of  life  among  males 
by  wars  and  accidents,  thus  leaving  a  substantial  equality  in  the  numbers  of  those 
living. 

The  following  figures  will  show  the  number  of  males  and  females  in  the  United  States 
at  the  close  of  each  of  the  last  five  decades : 


Year. 

Males. 

Females. 

Excess  of 
males. 

Per  cent, 
of  excess. 

1820                                    

4,  898, 127 

6, 529, 696 

8,  688, 532 

11,837,665 

16,  086, 059 

4.' 740,  004 

6,336,324 

8, 380,  921 

11, 354, 215 

15, 359, 021 

158, 123 
193,  372 
307,611 
483, 446 
727,  038 

3.2 

1830                       

3.0 

1840                       

3.5 

1850                     '    

4.1 

I860                     

4.5 

Thus  it  will  be  seen  that  nature  has  made  no  provision  for  the  practice  of  poly- 
gamy in  this  country ;  on  the  contrary,  there  has  continually  been  an  excess  of  the 
male  population.  This  fact  is  owing,  in  part,  to  the  large  excess  of  males  in  the  immi- 
gration from  foreign  countries.  Let  us  pursue  this  subject  a  little  further.  In  1851 
the  population  of  Great  Britain  and  Ireland  was,  males,  13,537,052 ;  females,  14,082,813 ; 
excess  of  females,  three  per  cent.  But  emigration,  and. the  heavy  wars  in  which  that 
country  had  been  engaged,  had  been  draining  off  the  male  population  for  many  years 
previous. 

In  Prussia,  in  1849,  there  were  then  living,  males,  8,162,805 :  females,  8,162,382.  The 
mortality  of  males  is  greater  than  that  of  females.  To  compensate  for  this,  more 
males  are  born. 

In  England  the  excess  of  male  births  is  five  per  cent. ;  in  France  and  Russia  six  per 
cent. ;  in  the  United  States  from  five  to  twelve  per  cent.,  according  to  the  locality. 

If,  now,  we  turn  our  attention  to  the  Territory  of  Utah  we  shall  find  a  similar  state 
of  facts.  By  reference  to  the  United  States  census  of  1850  it  will  appear  that  there 
was,  at  that  time,  an  excess  of  males  in  every  county  in  the  Territory,  amounting,  in 
the  aggregate,  to  712 ;  the  total  number  of  males  being  6,046,  and  of  females,  5,334. 
The  national  census  of  1860  shows  the  following  result :  males,  20,255  ;  females,  20,018. 

There  has  always  been  in  this  Territory,  as  there  is  in  every  new  country,  a  scarcity 
of  females.  No  person,  therefore,  could  take  more  than  one  wife  without,  as  a  neces- 
sary consequence,  compelling  some  other  person  to  live  without  any. 

This  subject  is  placed  In  a  still  stronger  light  by  reference  to  the  report  of  the  terri- 
torial superintendent  of  common  schools,  dated  January  14,  1863,  and  published  in  the 
Deseret  News,  vol.  xii.  No.  31.  By  that  report  it  appears  that  the  number  of  boys 
between  the  ages  of  six  and  eighteen  is  greater  than  the  number  of  girls  between  four 
and  sixteen  in  every  county  in  the  Territory  but  one.  The  total,  so  far  as  the  superin- 
tendent has  been  able  to  obtain  reports,  is  as  follows : 

Number  of  boys  between  six  and  eighteen 3, 950 

Number  of  girls  between  four  and  sixteen 3^  662 

Showing  an  excess  of  boys  to  the  number  of 288 
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The  thanks  of  the  public  are  due  to  Mr.  Campbell  for  bringing  to  light  facts  having 
so  important  a  bearing  on  this  subject. 

Thus  it  will  be  seen  that  in  this  Territory,  as  well  as  in  all  other  parts  of  the  coun- 
try, has  nature  failed  to  make  any  provision  for  the  practice  of  polygamy.  On  the  con- 
trary, ever  true  to  herself,  even  now,  after  polygamy  has  been  practiced  over  ten  years, 
during  which  time  it  has  been  openly  encouraged,  nature  is  re-establishing  her  own 
laws,  and  maintaining  the  substantial  equality  in  the  number  of  the  sexes ;  thus  plac- 
ing the  seal  of  condemnation  on  this  practice,  and  saying,  in  the  plainest  language, 
"Let  every  man  have  his  own  wife,  and  let  every  woman  nave  her  own  husband." 

[Page  224.]  It  need  scarcely  be  asked  whether  this  (polygamy)  is  an  evil.  Both 
reason  and  history  answer  the  question  plainly  in  the  affirmative.  In  all  ages  of  the 
world  the  most  enlightened  and  prosperous  nations  have  been  those  who  sought  to 
refine  and  elevate  woman  by  the  practice  of  monogamy,  or  the  one-wife  system.  Wit- 
ness Egypt,  Greece,  and  Rome  among  the  ancient  nations,  and  among  the  moderns  the 
United  States,  Great  Britain,  France,  and  other  European  countries. 

[Page  227.]  In  a  former  chapter  the  so-called  revelation  on  celestial  marriage  has 
been  given,  and  it  was  there  shown  that  polygamy  was  an  innovation  upon  the  Mor- 
mon religion.  I  desire  now  to  call  the  attention  of  the  women  of  Utah  to  a  few  obser- 
vations on  the  nature  of  this  pretended  revelation,  and  the  circumstances  under  which 
it  was  given  to  the  world.  It  was,  even  if  given  as  assumed,  kept  secret  for  nine 
years.  Polygamy  was  privately  practiced  by  the  leaders  of  the  church  for  several 
years,  during  which  time,  according  to  Brighara's  admission,  it  was  not  "preached  by 
the  elders,"  and  was  therefore  studiously  concealed  from  new  converts.  Indeed,  not 
only  was  it  "not  preached,"  but  it  was  strongly  denounced  during  the  same  period. 
On  the  1st  of  February,  1844,  the  following  notice  appeared  in  the  Times  and  Seasons, 
the  Church  organ,  published  at  Nauvoo  : 

[From  tlie  Times  and  Seasons,  vol.  v,  p.  423.J 

"  NOTICE.  % 

"As  we  have  lately  been  credibly  informed  that  an  elder  of  the  Church  of  Jesus  Christ 
of  Latter-Day  Saints,  by  the  name  of  Hiram  Brown,  has  been  preaching  polygamy  and 
other  false  and  corrupt  doctrines,  in  the  county  of  Lapeer,  and  State  of  Michigan : 

"  This  is  to  notify  him  and  the  church  in  general  that  he  has  been  cut  off  from  the 
church  for  his  iniquity,  and  he  is  further  notified  to  appear  at  the  special  conference 
on  the  6th  of  April  next,  to  make  answer  to  these  charges. 

"JOSEPH  SMITH, 

"HYKAM  SMITH, 

"  Presidents  of  the  Church." 

This  was  seven  months  after  the  time  when,  according  to  Brigham  Young  and  his 
associates,  the  revelation  concerning  celestial  marriage  had  been  given  to  Smith.  But 
here  both  Joseph  and  Hyram  Smith  call  polygemy  a  "false  and  corrupt  doctrine." 
Can  any  true  follower  of  Smith,  or  believer  in  his  divine  mission,  believe  for  a  moment, 
in  the  face  of  this  declaration,  that  Smith  had  received  any  revelation  on  the  12th  of 
July,  1843,  sanctioning  polygamy? 

Again,  six  weeks  later,  Hyram  Smith  wrote  as  follows : 

[From  tlie  Times  and  Seasons,  vol.  y,  p.  474.] 

"Nauvoo,  March  15,  1844. 

"  To  the  hreihren  of  tlie  Church  of  Jesus  Christ  of  Laiten'-Day  Saints,  living  on  China  Creek, 

in  SancocTc  County,  greeting : 

"  Whereas  brother  Eichard  Hewett  has  called  on  me  to-day -to  know  my  views  con- 
cerning some  doctrines  that  are  preached  in  your  place,  and  states  to  me  that  some  of 
your  elders  say  that  a  man  having  a  certain  priesthood  may  have  as  many  wives  as  he 
pleases,  and  that  doctrine  is  taught  here,  I  say  unto  you  that  the  man  teaches  false 
doctrines,  for  there  is  no  such  doctrine  taught  here,  neither  is  there  any  such  thing 
practiced  here ;  and  any  man  that  is  found  teaching  privately  or  publicly  any  such 
doctrine  is  culpable,  and  will  stand  a  chance  to  be  brought  before  the  high  council, 
and  lose  his  license  and  membership  also;  therefore  he  had  better  beware  what  he  is 
about." 

Polygamy  was  condemned  at  the  general  conference  of  the  European  churches,  in 
England,  during  tile  year  1846,  and  subsequently. 

In  July,  1845,  Parley  P.  Pratt,  in  the  "Millennial  Star,"  (vol.  vi,  p.  22,)  published  at 
Liverpool,  had  denounced  the  "spiritual-wife  doctrine  of  I.  C.  Bennett,"  which  was  one 
of  the  earliest  manifestations  of  polygamy  in  the  church,  as  a  "  doctrine  of  devils," 
and  other  "seducing  spirits,"  using  this  language: 

"  It  is  but  another  name  for  whoredom,  wicked  and  unlawful  connection,  and  everj' 
kind  of  confusion,  corruption,  and  abomination." 

H.  Mis.  Doc.  152 18 
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lu  May,  1848,  OrsOQ  Spencer,  tlien  editor  of  the  "  Star,"  used  the  following  language: 

"  In  ail  ages  of  the  church  truth  has  heen  turned  into  a  lie,  and  the  grace  of  God 
converted  into  lasciviousness,  by  men  who  have  sought  to  make  "  a  gain  "  of  godliness 
and  feed  their  lusts  on  the  credulity  of  the  righteous  and  unsuspicious.  *  *  * 
Next  to  the  long-hackneyed  and  bugaboo  whisperings  of  polygism,  is  another  abomi- 
nation that  sometimes  sliows  its  serpentine  crests,  which  we  shall  call  sexual'resur- 
rectionism.  *  *  *  xhe  doctrines  of  corrupt  spirits  are  always  in  close  affinity  with 
each  other,  whether  they  consist  in  spiritual-wifeism,  sexual  resurrection,  gross  lascivi- 
ousness, a«  tlie  unavoidable  separation  of  husbands  and  wives,  or  the  communion  of 
property." — Millennial  Star,  vol.  x,  p.  137. 

In  July,  1850,  at  a  discussion  at  Boulogne,  France,  John  Taylor,  a  well-known  Mor- 
mon apostle,  when  charged  witli  the  belief  and  practice  of  tliis  doctrine,  said : 

"We are  accused  here  of  polygamy,  and  actions  the  most  indelicate,  obscene,  and 
disgusting,  snch  that  none  but  a  corrupt  and  depraved  heart  could  have  contrived. 
These  things  are  too  outrageous  to  admit  of  belief.  Tlierefore,  leaving  the  sisters  of 
the  "  white  veil,"  the  "  black  veil,"  and  all  the  other  veils,  with  those  gentlemen  to 
dispose  of,  together  with  their  authors,  as  they  think  best,  I  shall  content  myself  by 
reading  our  views  of  chastity  and  marriage,  from  a  work  published  by  us,  containing 
some  of  the  articles  of  our  faith.  ": — Taylor's  Discussions  at  Boulogne,  p.  8. 

He  then  read,  from  the  Book  of  Doctrine  and  Covenants,  the  article  on  marriage,- 
already  quoted  from. 

Here  we  have  the  following  facts : 

In  1830  the  Mormon  church  organized,  and  tlie  Book  of  Mormon  was  published,  in 
which  polygamy  is  strongly  condemned. 

In  1831,  the  same  doctrine  condemned,  in  a  revelation  to  Joseph  Smith,  which  was 
afterward  published  in  the  Book  of  Doctrine  and  Covenants. 

In  July,  1843,  the  revelation  in  favor  of  polygamy,  said  to  have  been  given  to  Joseph 
Smith. 

In  February,  1844,  polygamy  publicly  denounced  by  Joseph  and  Hyram  Smith. 

In  March,  1844,  the  same  practice  again  denounced  by  Hyram  Smith. 

In  June,  1844,  the  death  of  Smith. 

In  1845,  the  publication  of  the  article  on  marriage,  in  the  appendix  to  the  Book  of 
Doctrine  and  Covenants,  in  which  polygamy  is  called  a  "crime,"  and  is  again  strongly 
condemned  and  repudiated.  The  same  year  the  spiritual- wife  doctrine  of  I.  C.  Bennett 
denounced  by  P.  P.  Pratt,  in  England. 

In  1846,  polygamy  condemned  at  the  conferences  of  the  European  Mormon  churches, 
in  England. 

In  1848,  "polygamy"  and  "sexual  resurrectionism"  severely  denounced  in  the  "Mil- 
lenial  Star,"  published  in  Liverpool. 

In  1850,  polygamy  denounced  and  repudiated  by  Apostle  John  Taylor,  in  France. 

And  yet,  in  the  face  of  all  these  facts,  in  1852,  we  have  the  same  doctrine  publicly 
given  to  tlie  church,  accompanied  by  the  announcement  that  it  had  been  believed  and 
practiced  by  the  church  for  many  years. 

Now,  it  will  not  be  pretended  by  any  one  that  polygamy  was  any  part  of  the  Mor- 
mon religion  previous  to  1843.  Take,  then,  the  period  from  1843  to  1852.  How  was  it 
during  those  nine  years  ?  Which  shall  we  take  in  evidence  of  what  was  the  teaching 
of  the  Mormon  religion  on  that  subject  during  that  time?  The  Book  of  Doctrine  and 
Covenants,  the  notices  published  by  J.  &  H.  Smith,  the  declarations  of  Pratt  and 
Spencer,  the  action  of  the  churches  in  England,  and  the  assertions  of  Taylor  in  France, 
or  the  announcement  made  in  Great  Salt  Lake  City  in  18§2?  Are  we  not,  at  least,  as 
much  authorized  to  take  the  former  as  the  latter? 


Exhibit  P. 

NEW  AMEEICA,  BY  WILLIAM  HEPWOETH   DIXON.     PHILADELPHIA,  J.   B. 

LIPPINCOTT  &  CO.     1867. 

Chapter  XXVII. — Marriage  in  Utah. 

But  the  most  singular,  the  most  powerful  of  these  three  groups  of  secular  notes,  even 
when  we  study  them  from  a  political  point  of  view  only,  is  that  wliioh  defines  the  con- 
ditions of  family  life,  particularly  in  what  it  has  to  say  of  marriage.  Marriage  lies 
at  the  root  of  society,  and  the  method  of  dealing  with  it  marks  the  spirit  of  every 
religious  system. 

Now  the  new  American  church  puts  marriage  into  the  very  front  of  man's  duties  on 
earth.  Neither  man  nor  woman,  says  Young,  can  work  out  the  will  of  God  alone ;  that 
is  to  say,  all  human  beings  have  a  function  to  discharge  on  earth,  the  function  of  pro- 


DIGEST    OF    ELECTION    CASES.  275 

viding  tabernacles  of  tlie  flesh  for  immortal  spirits  now  waiting  to  be  born,  whicli 
cannot  be  discharged  except  through  that  union  of  the  sexes  implied  in  marriage.  To 
evade  that  function  is,  according  to  Young,  to  evade  the  most  sacred  of  man's  obliga- 
tions. It  is  to  commit  sin.  An  unwedded  man  is,  in  Mormon  belief,  an  imperfect 
creature;  like  a  bird  without  wings,  a  body  without  soul.  Nature  is  dual ;  to  complete 
his  organization  a  man  must  marry  a  wife.  Love,  says  Young,  is  the  yearning  for  a 
higher  state  of  existence,  and  the  passions,  properly  understood,  are  the  feeders  of 
spiritual  life.  Looking  to  this  dogma  of  the  duty  of  wedlock  solely  as  a  source  of 
political  power,  we  should  have  to  allow  it  very  great  weight.  What  waste  it  saves ! 
In  many  religious  bodies  marriage  is  simply  tolerated  as  the  lesser  form  of  two  dark 
evils.  Those  Essenes  from  whom  we  derive  so  much  allowed  it  only  to  the  weak,  and 
on  account  of  weakness  they  thought  it  better  for  a  good  man  to  refrain  from  marriage, 
and  in  the  higher  grades  of  their  society  the  relation  of  wife  and  husband  was  unknown . 
Many  orders  among  the  Hindoos  practice  celibacy.  The  Greeks  had  their  vestal  vir- 
gins, the  Egyptians  their  anchorites,  the  Syrians  their  ascetics.  In  the  Pagan  olympus 
abstinence  was  a  virtue,  praised,  if  not  practiced,  by  the  gods.  Hestia  and  Artemis 
were  honored  above  all  the  denizens  of  heaven,  because  they  rose  beyond  the  reach  of 
love ;  nay,  the  idea  of  marriage,  being  a  kind  of  corruption,  had  so  sunk  into  the  Pagan 
mind  as  to  crop  out  everywhere  in  the  common  speech.  To  be  unloved  was  to  be 
unspotted ;  to  be  single  was  to  be  pure.  In  all  Pagan  poetry  the  title  of  virgin  is  held 
to  be  higher  than  that  of  mother ;  nobler  than  that  of  wife.  Among  Christian  com- 
munities marriage  is  a  theme  of  eudless  disputation ;  one  clmrch  calling  it  a  sacrament, 
another  calling  it  a  contract ;  all  churches  considering  it  optional,  few  regarding  it  as 
meritorious,  many  denouncing  it  as  a  compromise  with  the  devil.  The  Greek  church 
encourages  celibacy  in  a  class ;  the  Latin  prohibits  marriage  to  its  priests.  The  Gothic 
church  may  be  said  to  stand  neutral,  but  no  church  in  the  world  has  ever  yet  come  to 
insist  on  the  duty  of  marriage  as  necessary  to  the  living  of  a  true  Christian  life. 

On  the  contrary,  every  religious  body  which  has  dealt  with  the  toi^ic  at  all,  Greek, 
Armeuiau,  Coptic,  Latin,  Abyssinian,  declares  by  facts,  no  less  than  by  words,  that  any 
union  of  the  sexes  in  the  bands  of  wedlock  is  hostile  to  the  highest  conception  of 
Christian  life.  Hence  the  monastic  houses;  lionce  the  celibacy  of  priests ;  institutions 
which  infect  the  mind  of  society,  arresting  the  growth  of  many  household  virtues,  poi- 
soning some  of  the  sources  of  domestic  life.  A  wifeless  priest  is  a  standing  protest 
against  wedded  love ;  for  if  it  be  true  that  the  human  affections  are  a  snare,  leading 
men  away  from  God,  it  is  surely  a  good  man's  duty  to  crush  them  out.  A  snare  is  a 
snare,  a  sin  is  a  sin,  to  be  avoided  equally  by  the  layman  and  the  priest. 

Young  has  turned  the  face  of  his  church  another  way.  With  him  marriage  is  a  duty 
and  a  privilege ;  and  the  elders,  being  considered  examples  to  the  people  in  all  good 
works,  are  enjoined  to  marry.  A  priest  and  elder  must  be  a  liusband ;  even  among  the 
humbler  flock,  it  is  held  to  be  a  disgrace,  the  sign  of  an  unregenerated  heart,  for  a 
young  man  to  be  found  leading  a  single  life. 

But  tlie  saints  have  pushed  the  doctrine  a  step  further;  for  instead  of  denying  to 
their  popes  and  priests  the  consolation  of  women's  love,  they  encourage  them  to  indulge 
in  a  plurality  of  wives,  and  among  their  higher  clergy,  the  prophet,  the  ajjostles,  and 
the  bishops,  their  indulgence  is  next  to  universal.  Not  to  be  a  pluralist  is  not  to  be  a 
good  Mormon.  My  friend.  Captain  Hooper,  though  he  is  known  to  be  rich,  zealous, 
insinuating,  and  an  admirable  representative  of  Utah  in  Congress,  has  never  been  able 
to  rise  high  in  the  church,  on  account  of  his  repugnance  to  taking  another  wife.  "  We 
look  on  Hooper,"  the  Apostle  Taylor  said  to  me  yesterday  at  dinner,  "  as  only  half  a 
Mormon,"  at  which  every  one  laughed  in  a  sly,  peculiar  way.  When  the  merriment, 
in  which  the  youna;  ladies  joined,  had  died  down,  I  said  to  Hooper,  "Here's  a  great 
chance  for  you  next  season ;  pick  out  six  of  the  prettiest  girls  in  Salt  Lake  City,  marry 
them  in  a  batch ;  carry  them  to  Washington,  and  open  your  season  in  December  with 
a  ball."  "Well,"  said  Hooper,  "I  think  that  would  take  for  a  time,  but  then  I  am 
growing  to  be  an  old  fellow." 

Young,  who  is  fond  of  Hooper,  proud  of  his  talents,  and  conscious  of  his  services,  is 
said  to  be  urging  him  strongly  to  marry  one  more  wife  at  least,  so  as  to  cast  his  lot 
finally,  whether  for  good  or  evil,  with  the  polygamous  church.  If  Hooper  yields,  it 
will  be  from  a  sentiment  of  duty  aud  fidelity  toward  his  chief. 

Every  priest  of  the  higher  grades  in  Salt  Lake  Valley  has  a  plural  household;  the 
number  of  his  mates  varying  with  the  wealth  and  character  of  the  elder.  No  apostle 
has  less  than  three  wives. 

Of  the  marriages  of  Brigham  Young,  Heber  Kimball,  and  Daniel  Wells,  the  three 
members  of  what  is  here  called  the  First  Presidency,  no  accounts  are  kept  in  the  public 
office.  It  is  the  fashion  of  every  pious  old  lady  in  this  community,  who  may  have  lost 
her  husband  by  death,  to  implore  the  bishop  of  her  ward  to  take  measures  for  getting 
her  sealed  to  one  of  these  three  presidents.  Young  is,  of  course,  the  favorite  of  such 
widows;  and  it  is  said  that  he  never  makes  a  journey  from  the  Beehive  without  being 
called  upon  to  indulge  one  of  these  poor  creatures  in  her  wish.  Hence,  a  great  many 
women  hold  the  nominal  rank  of  his  wife  whom  he  has  scarcely  ever  seen,  and  with  whom 
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he  has  never  had  the  relations  of  a  husband,  as  we  in  Europe  should  understand  the  term. 
The  actual  wives  of  Brigham  Young,  the  women  who  live  in  his  houses — in  the  Bee- 
hive, in  the  Lion  House,  in  the  White  Cottage — who  are  the  mothers  of  his  children, 
are  twelve,  or  about  twelve  in  number.  The  queen  of  all  is  the  first  wife,  Mary  Ann 
Angell,  an  aged  lady,  whose  five  children — three  sons,  two  daughters — are  now  grown 
up.  She  lives  in  the  White  Cottage,  the  first  house  ever  built  in  Salt  Lake  VaUey. 
Joseph  and  Brigham,  her  eldest  sons,  chiefs  of  their  race,  are  already  renowned  in  mis- 
sionary labor.  Sister  Alice,  her  eldest  daughter,  is  my  friend,  on  the  stage.  The  most 
famous,  perhaps,  of  these  ladies  is  Eliza  Snow,  the  poetess,  a  lady  universally  respected 
for  her  fine  character,  universally  applauded  for  her  fine  talents ;  about  fifty  years  old, 
with  silver  hair,  dark  eyes,  and  noble  aspect,  simple  in  attire,  calm,  lady-like,  rather 
cold.  Eliza  is  the  exact  reverse  to  any  imaginary  lights  of  the  harem.  I  am  led  to 
believe  that  she  is  not'  a  wife  to  Young  in  the  sense  of  our  canon ;  she  is  always  called 
Miss  Eliza;  in  fact,  the  Mormon  rite  of  sealing  a  woman  to  a  man  implies  other  rela- 
tions than  our  Gentile  rite  of  marriage ;  and  it  is  only  by  a  wide  perversion  of  terms 
that  the  female  saints  who  may  be  sealed  to  a  man  are  called  his  wives.  Sister  Eliza 
lives  in  the  Lion  House,  in  a  pretty  room  on  the  second  floor,  overlooking  the  Oquiosh 
Mountains,  the  valley,  the  river  Jordan,  and  the  Salt  Lake;  a  poet's  prospect,  in  which 
form  and  color,  Sky  and  land  and  water,  melt  and  fuse  into  glory  without  end.  Young's 
less  distinguished  partners  are :  Sister  Lucy,  by  whom  he  has  eight  children ;  sister 
Clara,  by  whom  he  has  three  children ;  sister  Zina,  poetess  and  teacher,  (formerly  the 
wife  of  Dr.  Jacobs,)  by  whom  he  has  three  children;  sister  Amelia,  an  old  servant  of 
Joseph,  by  whom  he  has  four  children;  sister  Eliza,  (2,)  an  English  girl,  (the  only 
English  woman  in  the  prophet's  house,)  by  whom  he  is  said  to  have  four  or  five  chil- 
dren ;  sister  Margaret,  by  whom  he  has  three  or  four  children ;  sister  Emeline,  often 
called  the  favorite,  by  whom  he  has  eight  children.  Young  himself  tells  me  that  he 
never  has  had  and  never  will  have  a  favorite  in  his  house,  since  desires  and  preferences 
of  the  flesh  have  no  part  in  the  family  arrangements  of  the  saints. 

The  apostles  have  fewer  blessings  than  the  presidents,  but  twelve  are  all  pluralists, 
The  following  figures  are  supplied  to  me  by  George  A.  Smith,  cousin  of  the  prophet 
Joseph,  and  historian  of  the  church: 

Orson  Hyde,  first  apostle;  has  four  wives. 

Orson  Pratt,  second  apostle,  has  four  wives. 

John  Taylor,  third  apostle,  has  seven  wives. 

Wilford  Woodruff,  fourth  apostle,  has  three  wives. 

George  A.  Smith,  fifth  apostle,  has  five  wives. 

Aniasa  Lyman,  sixth  apostle,  has  five  wives. 

Ezra  Benson,  seventh  apostle,  has  four  wives. 

Charles  Eich,  eighth  apostle,  has  seven  wives. 

Lorenzo  Snow,  ninth  apostle,  has  four  wives. 

Erastus  Snow,  tenth  apostle,  has  three  wives. 

Tranklin  Richards,  eleventh  apostle,  has  four  wives. 

George  Q.  Cannon,  twelfth  apostle,  has  three  wives. 

With  the  exception  of  John  Taylor,  the  apostles  are  considered  poor  men ;  and  in  Salt 
Lake  it  is  held  dishonest  for  a  man  to  take  a  new  wife  unless  he  can  maintain  his 
family  in  comfort  as  regards  lodging,  food,  and  clothes.  Some  of  the  rich  merchants 
are  encouraged  by  Young  to  add  wife  on  wife.  A  bold  and  pushing  elder  said  to  me 
last  night,  in  answer  to  some  banter:  "I  shall  certainly  marry  again  soon.  The  fact 
is  I  mean  to  rise  in  this  church,  and  you  have  seen  enough  to  know  that  no  man  has  a 
chance  in  our  society  unless  he  has  a  big  household.  To  have  any  weight  here  you 
must  be  known  as  the  husband  of  three  women." 

Chapter  XXIX. — The  doctrine  of  pluralities. 

[Page  213,  &c.]  But  the  saints  have  not  simply  revived  polygamy  in  Utah.  They 
have  returned  to  that  form  of  domestic  life  in  both  its  unlimited  and  its  incestuous  forms. 
In  their  search  for  the  foundations  of  a  new  society  they  have  gone  back  to  the  times 
when  Abraham  was  called  out  of  Hauran ;  undoing  the  work  of  all  subsequent  reform- 
ers, setting  aside  not  only  all  that  Mohammed  but  all  that  Moses  had  done  for  the  bet- 
ter regulation  of  our  family  life. 

[J6W.]  We  have  had  a  very  strange  conversation  with  Young  about  the  Mormon 
doctrine  of  incest.  1  asked  him  whether  it  was  a  common  thing  among  the  saints  to 
marry  mother  and  daughter ;  and  if  so,  on  what  authority  they  acted,  since  that  kind 
of  iiuion  was  not  sanctioned  either  by  the  command  to  Moses  or  by  the  revelation  to 
Smith.  When  he  hung  back  from  admitting  that  such  a  thing  occurred  at  all,  I  named 
a  case  in  one  of  the  city  wards  of  which  we  had  obtained  some  private  knowledge. 
Apostle  Cannon  said  that  in  such  cases  the  first  marriage  would  be  only  a  form ;  that 
the  elder  female  would  be  understood  as  being  a  mother  to  her  husband  and  his  young- 
er bride;  on  which  I  named  my  example,  and  in  which  an  elder  of  the  church  had 
married  an  English  woman,  a  widow,  with  a  daughter,  then  of  twelve,  in  which  the 
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woman  had  borne  four  children  to  this  husband,  and  in  which  this  husband  had  mar- 
ried her  daughter  when  she  came  of  age. 

Youn^  said  it  was  not  a  common  thing  at  Salt  Lake. 

"But  it  does  occur?" 

"Yes,"  said  Young,  "it  occurs  sometimes." 

"On  what  ground  is  such  a  practice  justified  by  the  church?" 

After  a  short  pause  he  said,  with  a  faint  and  wheedling  smile :  "This  is  a  part  of  the 
question  of  incest.  We  have  no  sure  light  on  it  yet.  I  cannot  tell  you  what  the 
church  holds  to  be  the  actual  truth.  I  can  tell  you  my  own  opinion,  but  you  must  not 
publish  it ;  you  must  not  tell  it,  lest  I  should  be  misunderstood  and  blamed."  He  then 
made  to  us  a  communication  on  the  nature  of  incest,  as  he  thinks  of  this  offense  and 
judges  it ;  but  what  he  then  said  I  am  not  at  liberty  to  print. 

As  to  the  facts  which  came  under  my  own  eyes  I  am  free  to  speak.  Incest,  in  the 
_  sense  in  which  we  use  the  word — marriage  within  the  proscribed  degree — is  not  re- 
garded as  a  crime  in  the  Mormon  Church.  It  is  known  that  in  some  of  their  saintly 
harems  the  female  occupants  stand  to  their  lords  in  closer  relationship  of  blood  than 
the  American  law  permits.  It  is  a  daily  event  in  Salt  Lake  City  for  a  man  to  wed  two 
sisters,  pleading  the  example  of  Sarah  and  Abraham,  which  Youug,  after  some  consid- 
eration, allowed  to  be  a  precedent  for  his  flock.  In  one  household  m  Utah  may  be  seen 
the  sijectacle  of  three  women  who  stand  toward  each  other  in  the  relation  of  child, 
mother,  and  grauddame,  living  in  one  man's  harem  as  his' wives!  I  asked  the  presi- 
dent whether,  with  his  new  lights  on  the  virtue  of  breeding  iu-and-in,  he  saw  any 
objection  to  the  marriage  of  brother  and  sister.  Speaking  for  himself,  not  for  the 
church,  he  said  he  saw  none  at  all.  What  follows  I  give  iu  the  actual  words  of  the 
speaker : 

"  D.  Does  that  sort  of  mai-riage  ever  take  place  ? 

"Young.  Never. 

"  D.  Is  it  prohibited  by  the  church  ? 

"Young.  No;  it  is  prohibited  by  prejudice. 

"  Kimball.  Public  opinion  won't  allow  it. 

"  Young.  I  would  not  do  it  myself,  nor  suffer  any  one  else  when  I  could  help  it. 

"  D.  Then  you  don't  prohibit  it  and  you  don't  practice  it  ? 

"Young.  My  prejudices  prevent  me." 

This  remnant  of  an  old  feeling  brought  from  the  Gentile  world,  and  this  alone,  would 
seem  to  prevent  the  saints  from  rushing  into  the  higher  forms  of  incest.  How  long 
will  these  Gentile  sentiments  remain  in  force? 

"You  will  find  here,"  said  Elder  Stenhouse  to  me,  talking  on  another  subject, 
"  polygamists  of  the  third  generation.  When  these  boys  and  giris  grow  up  and  marry, 
you  will  have  in  these  valleys  the  true  feeling  of  patriarchal  life.  The  old  world  is 
about  ns  yet,  and  we  are  always  thinking  of  what  people  may  say  in  the  Scottish  hills 
and  midland  shires." 


ACROSS  THE  CONTINENT:  A  SUMMER'S  JOURNEY  TO  THE  ROCKY  MOUN- 
TAINS, THE  MORMONS,  AND  THE  PACIFIC  STATES,  WITH  SPEAKER  COL- 
FAX. BY  SAMUEL  BOWLES,  EDITOR  OF  THE  SPRINGFIELD  (MASSACHU- 
SETTS) REPUBLICAN,  SPRINGFIELD,  MASSACHUSETTS.  SAMUEL  BOWLES 
&  CO.,  1866. 

I. — The  Mormons — their  present  atMtnde  toward  the  government. 

[Page  391,  &e.]  Siuce  our  visit  to  Utah,  in  June,  the  leaders  among  the  Mormons 
have  repudiated  their  i^rofessiou  of  loyalty  to  the  government,  denied  any  disposition 
to  yield  the  issue  of  polygamy,  and  begun  to  preach  anew  and  more  vigorously  than 
ever  disrespect  and  defiance  to  the  authority  of  the  national  government.  They  seem 
to  be  disappointed  and  irate  that  their  personal  attentions  and  assurances  to  Mr.  Col- 
fax and  his  friends  did  not  win  from  them  more  tolerance  of  their  peculiar  institutions, 
'and  something  like  espousal  of  their  desire  for  admission  as  a  State  of  the  Union.  New 
means  are  taken  to  organize  and  drill  the  ndlitia  of  the  Territory,  and  to  provide  them 
with  arms,  under  the  auspices  and  authority  of  the  Mormon  Church  ;  and  an  open  con- 
flict with  the  representatives  of  the  government  is  apparently  braved,  even  threatened. 
I  make  these  illustrative  quotations  from  speeches  and  sermons  by  prominent  church 
leaders  dnriug  August  and  September : 

Frsm  Seher  Kimball,  first  vice-2>resident  of  the  chureh. 

"The  next  army  that  comes  here,  I  want  you  women  to  meet,  all  armed  with  brooms 
and  pop-squirts  and  hot  water,  to  squirt  hot  water  all  over  'em.  We  had  a  good  time 
with  the  last  army  that  came  here,  and  I  guess  we  will  have  it  with  the  next  one ! 
Greet  them,  sisters,  with  a  shower  of  suds,  with  even  the  half  of  a  scissors  about  eight- 
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een  inches  long.  And  you,  brethren,  grease  your  old  firelocks;  and  you,  sisters,  grease 
your  old  firelocks,  too.  .Arm  even  with  cornstalks,  everybody.  In  the  'States'  they 
do  it  between  the  ages  of  eighteen  and  forty-five ;  but  here,  I  suppose,  we  might  do  so 
between  the  ages  of  ten  and  one  hundred  and  eighty.  Broomsticks  and  mop-handlos, 
brethren,  and  pails  of  hot  water,  my  dear  sisters,  if  you  can't  do  any  more.  If  a  dozen 
of  our  women  were  in  the  South  the  time  of  that  war,  with  pails  of  hot  water,  they 
could  have  licked  the  northern  army. 

"We  believe  what  Christ  taught— the  commandments  he  gave.  He  said:  'Thou 
Shalt  not  interfere  with  thy  neighbor's  wife,  nor  his  daughter,  his  house,  nor  his  man- 
servant, nor  his  maid-servant.'  Christ  said  this,-but  our  enemies  don't  believe  it.  That 
was  the  trouble  between  the  North  and  the  South.  The  abolitionists  of  the  North  stole 
the  niggers  and  caused  it  all.  The  nigger  was  well  off  and  happy.  '  How  do  you  knfow 
this,  brother  Heber  V  Why,  God  bless  your  soul,  I  used  to  live  in  the  South  and  I 
know !  Now  they  have  set  the  nigger  free,  and  a  beautiful  thing  they  have  done  for 
him,  haven't  they?  I  am  what  you  mijrht  call  a  son  of  the  veterans.  My  father  bled  ' 
in  the  Eevolutiou  for  our  liberties.  I,  his  son,  have  been  five  times  robbed  and  driven 
out  by  Gentile  persecntors — I,  and  my  brothers  Charles  and  Samuel.  They  threaten  to 
come  here  and  destroy  us.     Let  them  come ;  I  am  the  boy  to  resist  them."" 

F)'oin  George  A.  Smith,  another'  vice-president. 

"  He  said  the  Lincoln  administration  did  not  want  peace  with  the  South,  but  wanted 
to  destroy  and  devastate  all  the  good  southern  people ;  and,  that  in  order  to  do  so,  the 
party  in  power  had  laid  aside  the  Constitution  entirely,  and  were  the  main  ones  who 
rebelled,  and  the  South  was  right.  He  said  the  northern  army  burned  and  destroyed 
everything  in  the  South,  and  abused,  by  force,  all  their  women,  and  said  they  would 
be  here  some  day  to  treat  the /air  women  of  Utah  in  like  manner ;  and  that  all,  both  old 
and  young,  should  have  plenty  of  arms,  and  when  they  ajiproached  God  would  fight 
the  battles  and  the  saints  would  be  victorious !  He  said  our  government  was  not  at 
peace,  and  he  damned  it,  and  he  hoped  to  see  the  day  when  it  wovild  sink  to  hell ;  that 
nothing  in  the  shape  of  a  free  government  could  ever  stand  on  North  American  soil  that 
was  opposed  to  Jlormonism  and  polygamy !" 

From  Brigham  Young  himself. 

"  He  said  if  they  undertook  to  try  him  in  a  Gentile  court  he  would  see  the  government 
in  hell  first,  and  was  ready  to  fight  the  government  the  rub ;  that  he  had  his  soldiers, 
and  rifles,  and  pistols,  and  ammunition,  and  plenty  of  it,  and  cannon,  too,  and  would 
use  them.  He  was  on  it !  The  governor  of  this  Territory  was  useless  and  could  do 
nothing.  He  (Brigham)  was  the  real  governor  of  this  people,  and  by  power  of  the  Most 
High  he  would  be  governor  of  this  Territory  forever  and  CA'er;  and  il'  the  Gentiles  did 
not  like  this,  they  could  leave  and  go  to  hell !  He  said  that  nine-tenths  of  the  people 
of  the  Territory  were  southern  sympathizers ;  that  the  North  was  wrong,  and  their 
people  sympathized  with  the  South." 

Most  of  this  demonstration  is  probably  mere  bravado,  means  to  arouse  the  ignorant 
people,  excite  them  against  the  government,  make  them  still  more  the  fanatical  follow- 
ers of  the  church  leaders,  and  also  to  intimidate  the  public  authorities,  and  induce  them 
to  continue  the  same  let-alone  and  indulgent  policy  that  has  been  the  rule  at  Washing- 
ton for  so  long.  The  government  always  seems  to  ha'^'e  demonstrated  just  enough 
against  the  Mormons  to  irritate  them  and  keep  them  compact  and  prepared  to  resist  it, 
but  never  enough  to  make  them  really  afraid,  or  to  force  them  into  any  submissive 
steps.  The  bristling  attitude  of  the  saints  has  ever  had  the  apparent  effect  to  q^ualify 
the  government  purpose,  and  make  it  stop  short  in  its  proceedings  to  enforce  the  laws 
and  national  authority.  It  is  no  wonder,  therefore,  that  they  repeat  their  frantic  and 
fanatic  appeals  to  their  people,  and  their  defiance  to  the  government,  and  grow  more 
and  more  bold  in  them.  They  find  that  it  works  better  than  professions  of  loyalty  and 
half-way  offers  of  submission,  one  bad  effect  of  which,  for  their  own  cause,  is,  of  course, 
to  demoralize  their  followers  and  weaken  their  own  authority  over  them. 

There  is  no  evidence  yet  of  any  change  in  the  policy  of  the  executive  authority  at 
Washington.  While  the  new  federal  governor  of  the  Territory,  Mr.  Durkee,  from  Wis- 
consin, the  federal  judges,  and  the  superintendent  of  Indian  affaii's  are  all  anti-Mor- 
mons and  anti-polygamists,  all,  or  nearly  all,  the  other  federal  offleers  in  the  Territory 
are  both  leading  Mormons  and  practical  polygamists — the  postmasters,  collectors  of 
internal  revenue,  &c.  The  postmaster  of  Salt  Lake  City  is  one  of  Brigham  Young's 
creatures,  and  editor  of  the  Mormon  daily  paper  there.  The  returns  of  internal  revenue 
in  the  Territory  are  found  to  be,  proportionately  to  similar  populations  and  wealth, 
quite  small ;  and  there  are  reasons  to  believe  that  the  taxes  are  not  faithfully  assessed 
and  collected.  General  Conner,  who  has  been  returned  to  his  old  place,  as  military 
commander  of  the  district  of  Utah  alone,  is  assigned  a  force  of  only  one  thousand  sol- 
diers, though  he  asked  for  and  expected  to  have  five  thousand.    The  lesser  number, 
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remote  from  all  possible  re-enforcements,  is  entirely  inadequate  to  support  the  governor 
and  judges  in  any  exercise  of  authority  that  they  may  dare  to  undertake  and  that 
the  Mormons  may  choose  to  resist.  One  thousand  soldiers  could  very  readily  he 
"  wiped  out" — which  is  a  favorate  phrase  of  the  saints  toward  their  enemies — by  a 
sndden  uprising  of  the  fanatical  followers  of  Brigham  Young  and  his  apostles. 

Excuse  for  such  uprising  is  in  much  danger  of  being  developed  from  the  growing 
strength  and  impatience  in  the  anti-Mormon  elements  in  society  at  Salt  Lake  City,  and 
the  reckless,  desperate  -character  of  some  of  those  elements.  Miners  from  Idaho  and 
Montana  have  come  into  that  city  to  winter,  to  spend  their  profits  if  successful,  or  to 
pick  up  a  precarious  living  if  unlucky:  Many  discharged  soldiers  also  remain  there  or 
in  the  neighboring  districts.  The  growing  trade  and  commerce  across  the  continent 
floats  in  other  persons,  good,  bad,  and  indifferent  as  to  habits  and  self-ooutrol.  Other 
accessions  to  the  Gentife  strength  and  agitation  are  constantly  made.  The  merchants 
of  that  class  are  increasing  and  becoming  prosperous ;  those  who  have  been  silent  and 
submissive  under  the  Mormon  hierarchy  dare  now  to  demonstrate  their  real  feelings, 
under  the  protection  of  sympathy  and  soldiers.  The  Daily  Union  Vidette  continues  to 
be  published  as  the  organ  of  the  soldiers  and-other  Gentiles,  and  is  bold  and  unsparing 
and  constant  in  its  denunciations  of  the  Mormon  church  and  its  influeuces.  Rev.  Nor- 
man MacLt'od,  chaplain  of  the  soldiers  and  pastor  of  the  Congregational  Society  in  Salt 
Lake  City,  has  returned  from  a  summer's  trip  to  Nevada  and  CEdifornia,  with  fiinds  for 
building  a  meeting-house,  and  increased  zeal  against  the  Mormons.  A  Gentile  theater 
has  been  established;  various  social  organizations,  iu  the  same  interest,  are  increasing 
and  growing  influential  over  the  young  people ;  General  Conner  himself,  his  fellow-offi- 
cers and  soldiers,  are  all  bitter  in  their  hatred  of  the  Mormons,  and  eager  for  opportuni- 
ties to  subdue  the  government  authority.  Governor  Durkee  seems  less  disposed  to  be 
tolerant  of  the  Mormon  control  and  the  Mormon  disrespect  to  federal  authority  than  his 
predecessors  generally  have  been ;  and  the  judges,  goaded,  like  all  the  rest  of  the  Gen- 
tiles by  Mormon  insults  and  Mormon  defiance,  and  their  own  incapacity,  under  govern- 
ment neglect,  to  perform  their  duties,  more  than  share  the  common  feeling  of  antago- 
nism to  the  church  leaders. 

Thus  the  two  parties  are  growing  more  and  more  antagonistic,  more  and  more  in  a 
spirit  of  conflict.  Thus,  too,  while  we  are  rapidly  aggregating  and  operatiug  the  means 
by  which  the  Mormon  problem  is  ere  long  to  be  solved,  even  without  the  special  help  or 
interference  of  the  government,  are  also  coming  into  life  the  elements  and  the  danger 
of  a  more  serious  and  personal  collision,  in  which  the  Mormons,  from  their  numerical 
superiority,  would  most  probably  be  successful,  and  quite  likely  wreak  terrible  ven- 
geance on  their  enemies.  Of  course,  such  a  result  would  evoke  full  retribution  on 
their  own  heads,  for  the  people  and  government  would  arouse  and  enforce  speedy  and 
complete  subjugation. 

But  these  threatened  and  dreaded  results  ought  to  be  and  can  bo  avoided.  The 
government  has  now  the  opportunity  to  guide  and  control  the  operation  of  natural 
causes  to  the  overthrow  of  polygamy  and  the  submission  of  the  Mormon  aristocracy 
without  the  shedding  of  blood,  without  the  loss  of  a  valuable  population  and  their 
industry.  The  steps  to  this  are,  first,  a  sufficient  military  force  in  the  Territory  "  to 
keep  the  peace,"  to  protect  freedom  of  speech,  of  the  press,  and  of  religious  proselytism  ; 
to  forbid  any  personal  outrages  on  the  rights  of  the  Mormons,  and  to  prevent  any 
revenges  by  them  upon  the  Gentiles ;  and  next  the  supplanting  of  all  polygamists  in 
federal  offices  by  men  not  connected  with  that  distinctive  sin  and  offense  of  the  Church . 
These  steps,  wisely  taken,  firmly  administered,  would  rapidly  give  the  growing  anti- 
polygamous  elements  svich  moral  power  as  would  insure  speedy  and  bloodless  revolu- 
tion. It  may  not  be  wise  or  necessary,  at  least  at  present,  in  view  of  past  indulgence, 
to  imdertake  to  enforce  the  federal  law  against  polygamy ;  that  may  be  held  in 
abeyance  until  the  eflfect  of  such  proceedings  as  have  been  indicated  is  fully. developed . 
In  short,  I  would  change  the  government  policy  from  the  "do  nothing"  to  the  "make- 
haste-slowly"  character;  I  would  have  its  influence  decidedly  and  continuously  felt 
in  the  Territory  against  the  crime  of  polygamy.  Neglecting  to  do  this,  there  is  danger 
of  anarchy  and  deadly  conflict  sp^'inging  up  on  that  arena ;  there  is  also  sure  prospect 
that  the  people  of  the  country  at  large  will,  in  their  impatience  and  disgust,  force 
upon  Congress  such  radical  measures  against  the  Mormons  as  are,  in  regard  to  our 
past  neglect  and  the  present  opportunity  of  peaceful  revolution,  to  be  almost  as  deeply 
deprecated  ;  in  either  e^ent,  the  responsibility  will  rest  heavily  and  sharply  upon  the 
President  and  his  cabinet,  who  are  permitting  the  affairs  of  the  Territofy  to  drift  on 
in  the  present  loose  and  dangerous  way,  either  ignorant  of,  or  indifferent  to,  the  rapidly- 
developing  social  conflict  there. 

DEFENSE   OF  POLYGAJIY. 

My  readers  may  be  interested  to  know  the  reply  of  the  Mormons  to  my  letters  on 
the  subject  of  polygamy.  The  Deseret  News,  the  official  organ  of  the  church,  had  such 
a  reply  in  August,  from  which  I  quote: 

"As  a  people  we  view  every  revelation  from  the  Lord  as  sacred.    Polygamy  was 
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none  of  our  seeking.  It  came  to  us  from  Heaven,  and  we  recognized  in  it,  and  still  do, 
the  voice  of  Him  whose  right  it  is  not  only  to  teach  us,  but  to  dictate  and  teach  all 
men,  for  in  his  hand  is  the  breath  of  the  nostrils,  the  life  and  existence  of  the  proudest, 
most  exalted,  most  learned  or  puissant  of  the  children  of  men.  It  is  extremely  difficult, 
nay,  even  utterly  impossible,  for  those  who  have  not  been  blessed  with  the  gift  of  the 
Holy  Ghost,  to  enter  into  our  feelings,  thoughts,  and  faith  in  these  matters.  They  talk 
of  revelation  given,  and  of  receiving  counter-rgvelation  to  forbid  what  has  been 
commanded  as  if  a  man  was  the  sole  author,  originator,  and  designer  of  them.  Granted 
that  they  do  not  believe  the  revelations  we  have  received  come  from  God — granted 
that  they  do  not  believe  in  God  at  all  if  they  desire  it.  Do  they  wish  to  brand  a  whole 
people  with  the  foul  stigma  of  hypocrisy,  who  from  their  leaders  to  the  last  converts 
that  have  made  the  dreary  journey  to  these  mountain  wilds  for  their  faith,  have 
proved  their  honesty  of  purpose  and  deep  sincerity  of  faith  by  the  most  sublime  sacri- 
fices !  Either  that  is  the  issue  of  their  reasoning,  or  they  imagine  that  we  serve  and 
worship  the  most  accomodating  Deity  ever  dreamed  of  in  the  widest  vagaries  of  the 
most  savage  polytheist.  Either  they  imagine  that  we  believe  man  concocts  and 
devises  the  revelations  which  we  receive,  or  that  we  serve  a  God  who  will  oblige  us  at 
any  time  by  giving  us  revelations  to  suit  our  changing  fancies,  or  the  dictation  of  men 
who  have  declared  the  canon  of  revelation  full,  sealed  up  the  heavens  as  brass,  and 
utterly  repudiate  the  interference  of  the  Almighty  in  the  alfairs  of  men.  By  the  first  of 
these  suppositions  we  would  be  gross  hypocrites,  by  the  other  gross  idiots. 

"  Know,  gentlemen  of  the  press,  and  all  whom  it  may  concern,  that  though  a  repug- 
nance to  this  doctrine  may  be  expressed  by  one  in  a  thousand  of  people  whom  you  call 
'  Mormons,'  he  is  not  one,  nor  recognized  as  such  by  that  religipus  community  of  which 
he  may  be  called  a  member.  If  one  revelation  is  untrue  all  are  untrue;  if  one  was 
revealed  by  God  all  have  their  origin  from  the  same  divine  source." 

The  News  goes  on  to  declaim  that  greater  purity,  better  morals,  accompany  polygamy 
than  monogamy,  and  adds  : 

"As  well  might  it  be  said  that  the  affection  of  the  parent  must  be  confined  to  one 
child,  and  that  the  affection  of  a  united  family  could  not  reciprocate  that  of  the  parents, 
or  jealousy  would  creep  in,  bitterness  of  thought  be  engendered,  and  the  finer  feelings 
and  susceptibilities  be  blunted,  as  that  one  maii  cannot  entertain  for  and  extend  affec- 
tion to  more  than  one  woman,  or  that  his  affection  could  not  be  reciprocated  by  more 
than  one  without  the  same  results  being  called  into  existence. 

"  The  presumed  misery  consequent  upon  polygamy  is  advanced  as  one  of  the  strongest 
arguments  against  it.  Upon  what  is  it  based  f  Some  person  met  and  conversed  with 
some  other  person  who  did  not  enjoy  that  amount  of  happiness  in  polygamy  which 
they  desired  to  realize.  "Who  does  of  any  condition  of  life  ?  How  many  monogamic 
wives  curse  the  hour  they  have  entered  into  the  bonds  of  wedlock  ?  There  is  no  argu- 
ment in  it,  nor  can  an  argument  be  logically  based  upon  it.  It  is  a  statement,  and  can 
be  met  by  a  counter-statement  which  the  experience  of  this  united  people  can  indorse, 
they  having  a  practical  acquaintance  with,  and  an  experience  in  the  workings  of,  both 
forms  of  marriage.  Take  fifty  polygamic  families  indiscriminately  from  this  community 
and  the  same  number  in  the  same  manner  from  any  other  community  in  tlie  world, 
and  there  will  be  found  more  conjugal  unhappiness  in  tlie  latter  than  exists  in  the 
former." 

The  Mormons  point  lustily  to  the  incontinence  and  license  that  exist  in  society  where 
one  man  to  one  wife  is  the  rule,  as  practicable  argument  in  favor  of  their  system.  It 
is  their  final  and  favorite  appeal,  and  always  very  satisfactory  to  themselves.  They 
hold  that  there  is  more  real  purity  and  order  in  the  intercourse  of  the  sexes,  and  in  society 
based  upon  iiolygamy,  than  that  where  monogamy  is  the  law  and  license  the  practice. 
/ 

A  SPECIMEN  OF  MORMOX  PREACHIKG. 

This  extract  from  a  late  Sunday  discourse  in  the  Salt  Lake  City  tabernacle  by  Hober 
C.  Kimball,  the  first  vice-president  and  chief  prophet  of  the  church,  is  a  fair  specimen 
of  a  good  deal  of  the  preaching  of  the  Mormon  bishops.  I  have  reports  of  other  sermons 
by  Brigham  Young  himself,  and  others,  so  absolutely  filthy  in  language  that  they  cannot 
be  produced  in  print  anywhere  : 

"  Ladies  and  gentlemen,  good  morning.  I  am  going  to  talk  to  you  by  revelation.  I 
never  study  my  sermons,  and  when  I  get  up  to  speak  I  never  know  what  I  am  going  to 
say,  only  as  it  is  revealed  to  me  from  on  high ;  then  all  I  say  is  true ;  could  it  help  but 
be  so,  when  God  communicates  to  you  through  me?  The  Gentiles  are  our  enemies; 
they  are  damned  forever;  they  are  thieves  and  murderers,  and  if  they  don't  like  what 
I  say  they  can  go  to  hell,  damn  them !  They  want  to  come  here  in  ,Iarge  numbers  and 
decoy  our  women.  I  have  introduced  some  Gentiles  to  my  wives,  but  I  will  not  do  it 
again,  because,  if  I  do,  I  will  have  to  take  them  to  ray  houses  and  introduce  them  to 
Mrs.  Kimball  at  one  house,  and  to  Mrs.  Kimball  at  another  house,  and  so  on  ;  and  they  will 

say  Mrs.  Kimball  such,  and  Mrs.  Kimball  such,  and  so  on,  are  w .    They  are  taking 

some  of  our  fairest  daughters  from  us  now  in  Salt  Lake  City,  damn  them.'   If  I  catch 


DIGEST    OF   ELECTION    CASES.  281 

any  of  them  running  after  my  -wives  I  ■will  send  them  to  hell ;  and,  ladi«8,  you  must  not 
keep  their  company ;  you  sin  if  you  do,  and  you  -will  be  damned  and  go  to  hell.  What 
do  you  think  of  such  people  ?  They  hunt  after  our  fairest  and  prettiest  -women,  and  it 
is  a  lamentable  fact  that  they  would  rather  go  with  them  damned  scoundrels  than  stay 
with  us.  If  brother  Brigham  comes  to  me  and  says  he  wants  one  of  my  daughters,  he 
has  a  right  to  take  her,  and  I  have  the  exclusive  right  to  give  her  to  whom  I 
please,  and  she  has  no  right  to  refuse ;  if  she  does,  she  will  be  damned  forever  and 
ever,  because  she  belongs  to  me.  She  is  a  part  of  my  flesh,  and  no  one  has  a  right  to 
take  her  unless  I  say  so,  any  more  than  he  has  a  right  to  take  one  of  my  horses  or  cows. 

"  All  the  federal  governor  has  to  do  is  to  pay  the  legislature  and  administer  justice. 
Are  the  governors  our  masters  ?  No,  sir,  not  for  me ;  they  are  our  servants.  We  have 
our  apostolic  governments.  Brigham  Young  is  our  leader,  our  president,,  our  governor. 
I  am  lieutenant  governor.  Ain't  I  a  terrible  fellow  ?  Why  it  has  taken  the  hair  oflf  all 
my  head.  At  least  it  would  if  I  hadn't  lost  it  before.  I  lost  it  in  my  hardships,  while 
going  out  to  preach  the  kingdom  of  God  without  purse  or  scrip. 

"  To  the  Gentiles.  O  don't  be  scared  at  me !  Come  up  to  my  house  and  see  me.  I 
wiU  give  you  some  peaches  and  make  you  happy.  I  have  two  sons  abroad  preaching 
the  kingdom  of  God.  Brother  Byrd  says  they  are  good  boys.  It  makes  me  proud  to 
hear  it.  I  want  the  time  to  come  when  I  can  send  out  fifty  sons  to  preach,  all  at  one 
lick.  Come  up  and  see  me  :  I  will  give  you.  some  peaches ;  I  will  give  you.  some  apples; 
I  would  give  you  some  meat  if  I  had  it,  but  am  about  out." 

THE   EMIGBATIOK   OF   1868. 

The  Mormons  boast  of  one  thousand  emigrants  from  Europe  this  season,  proselyted 
and  shipped  by  their  missionaries  abroad.  Most  of  them  are  English  and  Norwegians, 
simple,  ignorant  people,  beyond  any  class  known  in  American  society,  and  so  easy  vic- 
tims to  the  shrewd  and  sharp  and  fanatical  Yankee  leaders  in  the  Mormon  church. 
Education,  common  schools,  are  among  the  first  of  reformatory  means  needed  in  Utah. 


HOGAiSr  vs.  PILE. 

The  use  of  an  alijhabetized  copy  of  a  registration  list  to  facilitate  voting  does  not 
render  the  election  void. 

Ex-parte  affidavits  are  not  legal  evidence. 

There  were  allegations  of  frauds  and  illegal  voting,  but  the  committee  held  that  they 
were  not  proved. 

The  report  was  agreed  to,  (July  23,)  j'eas  90,  nays  32. 

June  18,  1868. — Mr.  Cook,  from  the  Committee  of  Elections,  made  the 

following  report : 

The  Committee  of  Elections,  to  which  were  referred  the  papers  in  the  contested 
election  case  of  John  Hogan  vs.  William  A.  Pile,  first  district  of  Missouri, 
respectfully  report: 

The  whole  number  of  votes  returned  for  the  sitting  member  is. .     6,  728 
For  contestant 6, 510 


Majority  for  sitting  member 218 


That  such  portions  of  the  constitution  and  laws  of  the  State  of  Mis- 
souri as  have  a  bearing  upon  the  questions  presented  are  contained  in 
the  following  extracts : 

CONSTITUTION  OF  MISSOURI,   ARTICLE   TWO,   SECTION  FOUR. 

[Extract.] 

The  general  assembly  shall  immediately  provide  by  law  for  a  complete  and  uniform 
registration,  by  election  districts,  of  the  names  of  qualified  voters  in  this  State ;  which 
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registration  shall  be  evidence  of  the  qualification  of  all  registered  voters  to  vote  at  any 
election  thereafter  held;  *  *  *  after  which  no  person  shall  vote,  unless  his 
name  shall  have  been  registered  at  least  ten  days  before  the  day  of  the  election. 

IIEGISTRATION  LAW,   APPEOVED  DECEMBER  16,  1865. 

[Extracts.] 

Sec.  12.  Immediately  after  the  closing  of  such  register  the  officer  of  registration  shall 
make  and  certify  two  fair  copies,  alphabetically  arranged,  of  the  names  of  the  quali- 
fied voters,  as  ascertained  and  determined  by  said  board,  one  of  which  he  shall  deposit 
with  the  clerk  of  the  county  court  on  or  before  the  next  ensuing  Saturday,  and  the  other 
he  shall  deliver  at  or  before  the  hour  of  10  o'clock  a.  m.  of  that  day,  to  some  one  of  the 
persons  who  shall  have  been  appointed  to  act  as  judges  of  the  next  ensuing  general 
election  in  the  election  district  for  which  the  list  was  made,  and  shall  take  his  receipt 
therefor.  *  ••  «  The  person  to  whom  the  said  list  shall  have  been  delivered 
shall  produce  the  same  at  the  place  of  voting,  and  deliver  it  into  the  possession  of  the 
judges  of  the  election  at  the  time  of  opening  the  polls  on  the  day  of  the  ensuing  general 
election.  *  *  *.»  *  »  »  » 

Sec.  13.  The  copy  of  said  list  so  deposited  with  the  clerk  shall  be  subject  to  examin- 
ation as  other  records  of  said  court,  but  no  such  examination  by  any  person  not  officially 
connected  with  the  court,  shall  be  allowed,  except  in  the  presence  of  said  clerk  or  his 
deputy. 

Sec.  14.  The  officers  of  registration  shall,  as  soon  as  may  be,  deposit  with  said  clerk 
the  original  books  of  registration,  which  shall  be  kept  and  preserved  among  the  records 
of  the  court,  except  when  otherwise  disposed  of  as  hereinafter  directed. 

Sec.  17.  When  any  person  shall  have  voted,  the  judges  of  election  shall,  at  the  time, 
write  opposite  his  name  on  the  list  the  word  "voted." 

The  election  in  this  district  was  held  at  election  precincts  numbered 
from  24  to  42,  inclusive. 

The  first  point  made  in  the  brief  of  contestant  is  that  at  the  election  in 
the  thirtieth  election  precinct  the  registry  list  iised  by  the  judges  of  elec- 
tion was  not  the  list  certified  by  the  officer  of  registration,  but  that  another 
list  was  used,  upon  which  the  votes  were  received  and  the  word  "voted" 
written  opposite  the  voters'  names,  in  pursuance  of  section  17  above 
quoted. 

The  facts,  as  the  same  appear  in  evidence  before  the  committee,  are 
as  follows : 

The  registry  lists  certified  by  the  officer  of  registration  were  alphabet- 
ized simply  by  the  first  letter  of  the  name.  In  some  instances  more  than 
a  hundred  names  were  recorded  under  a  single  letter.  To  remedy  the 
inconvenience  occasioned  by  the  imperfect  manner  in  which  the  list  was 
arranged,  and  the  consequent  delay  in  finding  the  name  of  the  voter 
and  receiving  the  vote,  the  judges  of  election  of  the  thirtieth  election 
precinct,  on  the  day  and  night  prior  to  the  election,  caused  the  certified 
list  to  be  copied,  and  in  the  copy  made  the  names  were  alphabetized  by 
the  first  two  letters,  so  that  the  name  could  be  more  easily  and  readily 
found ;  the  names  were  numbered  on  the  certified  list  and  the  numbers 
were  transcribed  on  to  the  copy,  so  that  where  the  name  was  found  on  the 
copy,  by  the  aid  of  the  number  it  could  be  more  readily  found  on  the 
certified  list.  (Testimony  of  John  Green,  Mis.  Doc.  37,  page  138.)  Both 
the  certified  list  and  the  copy  made  by  the  judges  were  present,  and 
were  used  by  the  judges  and  clerks  during  the  election.  There  is  no 
evidence  before  the  committee  showing  that  the  copy  made  by  the  judges 
was  used  to  the  exclusion  of  the  certified  list;  the  returns  were  made  on 
the  certified  list.  (See  testimony  of  Gr.  Sessii^gham,  p.  139;  also,  the 
testimony  of  Charles  P.  Gould,  p.  137,  and  of  Milton  H.  Wash,  p.  57.) 

The  committee  are  of  opinion  that  the  use  of  a  more  perfectly  arranged 
copy  of  the  certified  registration  lists  by  the  judges,  in  connection  with 
the  original,  for  the  purpose  of  facilitating  the  finding  of  the  names  of 
voters  on  the  certified  lists,  and  consequently  making  it  possible  to 
receive  a  much  larger  number  of  votes,  did  not  render  void  the  election, 
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and  if  done  in  good  faith  was  no  more  a  violation  of  the  law  of  Missouri 
than  it  would  have  been  to  have  employed  an  expert  clerk  to  have  found 
the  names  of  voters  upon  the  certified  list  without  delay,  and  thus  have 
expedited  the  voting.  But  it  is  insisted  that  this  copy  was  made  for 
the  purpose  of  fraud,  and  used  to  enable  persons  not  properly  regis^ 
tered  to  vote,  and  to  prevent  others  who  were  registered  from  voting:. 
To  substantiate  this  charge  it  is  necessary  to  show  that  the  copy  made 
by  the  judges  differed  from  the  certified  list.  The  evidence  on  this  point 
is  as  follows :  John  Green  testifies,  (Mis.  Doc.  37,  p.  138,)  "We  compared 
the  newly  arranged  alphabetical  list  with  the  certified  list  by  counting 
the  names  on  each,  and  found  that  they  agreed  all  through."  Grustavus. 
Sessingham,  p.  139:  "I  examined  the  two  and  found  that  they  agreed." 
0.  J.  H,  Hamig,  p.  140:  "I  know  that  the  copies  agreed." 

C.  P.  Gould  was  duly  sworn  as  a  witness  on  the  part  of  General  Pile, 
and  testified  as  follows: 

Am  fifty-nino  years  of  age;  am  a  carrier;  and  live  at  2612  North  Eleventh  street. 
On  the  day  of  election  I  was  acting  as  a  clerk  of  election  at  the  thirtieth  district ;  I  was 
merely  taking  down  the  names  of  voters,  and  copying  and  numbering  the  ballots  as 
they  were  put  in.  The  books  that  were  used  there  were  the  return  books  from  the 
register,  aud  they  were  copied  onto  other  sheets  and  put  in  alphabetical  order,  that  we, 
might  find  the  names  readily.  These  copies  that  We  used  corresi>onded  in  every  par- 
ticular with  the  lists  that  were  furnished.  AVhenever  we  had  occasion  to  examin& 
them — that  is,  the  names  that  we  copied  from  the  original  return  list  Irom  the  register — 
I  frequently  compared  them,  and  found  that  they  agTeed  in  everj'  particular.  I  had 
the  original  lists  in  my  hands  most  of  the  day,  and  when  there  was  occasion  to  refer  ta 
them  I  generally  did  it.  I  don't  remember  any  person  in  particular  who  applied  to 
vote,  and  whose  name  was  not  found,  but  there  were  several  whose  names  could  not  be 
found  on  the  list.  The  register  was  there  with  his  original  list,  and  there  were  cor- 
rected returns  made  by  the  judges.  In  this  matter  there  was  no  diifereuce  made  between 
parties  on  account  of  politics.  I  know  there  were  names  of  both  parties  found  in  that 
way,  because  I  remember  there  was  some  ill-feeling  manifested  with  some  men  who. 
came  into  the  room,  and  one  was  Bob  King;  it  was  his  particular  friends  tliafc  he  was 
vexed  to  think  couldn't  vote,  aud  they  were  corrected  and  returned,  and  they  voted 
afterwards,  and  that  was  the  way  with  both  parties.  The  judges  used  the  original 
certified  lists  for  their  returns. 

The  number  of  names  on  the  list  made  by  the  judges  was  substantially 
the  same  as  the  number  of  names  on  the  certified  list,  the  only  difference 
being  that  on  the  copy,  in  the  place  of  one  name  is  written  the  word 
"illegible,"  so  that  the  only  way  in  which  the  list  made  by  the  judges 
could  be  used  for  a  fraudulent  purjiose  would  be  by  changing  the  names 
of  the  voters,  so  that  the  inquiry  is  now  limited  to  the  question,  "  Does 
it  appear  that  any  names  on  the  list  made  by  the  judges  were  fraudu- 
lently substituted  for  other  names  which  were  upon  the  certified  lisf?" 
The  contestant  alleges  that  a  large  number  of  persons  voted  from  the 
judges'  list  whose  names  were  not  on  the  original  or  certified  list,  and 
he  gives  a  list  of  one  hundred  and  forty-four  voters  whose  names  he 
contends  are  not  on  the  original  or  certified  list.  In  determining  this 
question  it  is  necessary. to  understand  how  these  lists  were  prepared. 
The  original  registry  list  was  made  by  the  voters'  writing  their  own 
names  upon  it,  together  with  their  place  of  residence,  at  the  office  of  the 
registering  officer,  and  in  his  presence  or  that  of  his  deputy.  A  large 
proportion  of  the  voters  of  this  election  precinct  are  Germans,  many  of 
Avhom  could  not  write  their  names  in  English,  but  wrote  them  in  Ger- 
man, and  many  others  attempted  to  give  their  names  with  an  English 
sound,  or  as  they  would  sound  if  spelled  in  English.  The  certified  list 
was  made  ))y  the  registering  ofiQcer  from  the  original  list,  in  alphabetized 
order,  and  was  furnished  to  the  judges  of  election;  the  number  of  the 
voter  was  put  down  on  the  original  list  at  the  time  it  was  signed  by  the 
voter  and  was  transcribed  upon  the  certified  list.    The  original  registry 
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^(ras  required  to  be  kept  open  until  ten  days  before  the  election ;  tlien 
there  was  a  court  of  appeals,  to  revise  the  lists,  composed  of  the  super- 
Tnisor  of  registration  for  the  district  and  the  precinct  registering  officer. 
This  court  of  appeals  adjourned  on  Friday  previous  to  the  election,  and 
■«n  Saturday  the  registering  ofBtcers  were  required  to  deliver  one  alpha- 
betical copy  to  the  judges  of  election,  and  another  to  the  county  clerk. 

Under  these  circumstances  it  was  unavoidable  that  there  should  be 
•errors  in  transcribing  the  lists,  and  when  the  voter  came  to  the  polls  to 
vote  and  gave  his  name,  which  was  taken  down  upon  the  voters'  list  by 
the  sound,  it  is  not  strange  that  there  should  be  differences  in  the  spell- 
ing of  the  names  between  the  voters'  list  and  the  certified  list.  The 
alphabetized  copy  of  the  certified  list  made  by  the  judges  has  not  been 
furnished  to  the  committee,  and  the  only  way  by  which  the  committee 
■could  ascertain  whether  names  not  on  the  certified  list  were  improperly 
placed  upon  it  has  been  a  comparison  of  the  voters'  list  with  the  certi- 
^ed  list  and  with  the  original  list.  Of  the  one  hundred  and  forty-four 
jiames  which  the  contestant  claims  appear  upon  the  voters'  list,  the 
•committee  find  one  hundred  and  twenty-four  corresponding  names  upon 
the  original  list;  names  varied  in  the  spelling,  and  in  some  instances  in 
the  sound,  but  which  the  committee  believe  are  the  same  names,  and 
that  in  these  cases  where  the  sound  of  the  name  is  changed  it  is  owing 
to  the  fact  that  the  sound  of  the  German  letters  has  not  been  preserved 
in  transcribing  the  name  in  English  letters.  A  list  of  these  names  is 
hereto  attached,  marked  Exhibit  A. 

Five  names  which  are  on  the  contestant's  list  as  unregistered,  the 
■committee  find  on  the  origihal  list  and  also  On  the  voters'  list  as  voting 
for  contestant,  viz,  Fred.  Place,  number  of  ballot  453;  Aug.  Phelsadt, 
JUsTo.  510 ;  Alfred  Jennings,  No.  619 ;  F.  Heppenbrock,  No.  618 ;  and  John 
H.  Bodie,  No.  488. 

The  committee  find  forty-two  names  on  the  voters'  list  of  those  voting 
for  contestant  which  the  committee  have  not  been  able  to  find  on  the 
original  registry  list,  and  they  find  that  there  are  thirty-four  names  on 
the  original  list  varying  in  the  spelling  and  in  the  sound  which  are 
probably  intended  for  the  names  on  the  voters'  list,  from  the  fact  that 
in  transcribing  the  German  name  the  initial  letter  is  in  many  cases 
changed  in  sound  and  sometimes  in  form ;  the  committee  are  not  pre- 
pared to  say  that  the  forty-two  names  above  mentioned  of  the  voters  are 
not  on  the  original  list  in  some  form.*  About  the  same  discrepancy 
appears  between  the  certified  list  and  the  original  list  as  between  the 
•certified  list  and  the  voters'  list,  and  evidently  occurring  in  the  same 
way.  The  committee  are  therefore  of  opinion  that  it  is  not  shown  that 
there  was  any  fraudulent  substitution  of  voters'  names  at  this  election 
precinct.  It  is  alleged  by  contestant  that  many  persons  were  permitted 
to  vote  in  this  precinct  whose  names  were  not  on  the  certified  list.  The 
facts  in  relation  to  this  matter  are  as  follows:  Owing  1o  the  short  time 
allowed  by  law  for  preparing  the  certified  lists,  some  names  which  were 
on  the  original  lists  were  omitted  from  the  certified  lis'".  The  names  of 
•some  men  of  both  parties,  about  sixty  in  all,  were  on  the  original  list, 
and  were  not  found  upon  the  certified  list  when  thej  offered  to  vote. 
The  registering  officer  was  there  with  the  original  list  lu  his  possession, 
and  from  it  corrected  the  certified  list,  so  that  those  persons  who  were 
entitled  to  vote  could  do  so.  (See  testimony  of  John  Green,  pp.  138, 
139;  Charies  P.  Gould,  pp.  137,  138;  Milton  H.  Wash,  p.  57;  Eobert  S. 
King,  p.  32.) 

*  Exhibit  B  is  a  list  of  votes  for  contestant  not  found  on  registry  list. 
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In  the  opinion  of  the  committee  it  would  have  been  an  error  to  have^ 
refused  to  receive  the  votes  of  those  persons  who  were  properly  regis- 
tered, although  their  names  were  not  on  the  certified  list,  and  that  hav- 
ing been  received  they  ought  not  now  to  be  rejected. 

THIRTY-SEVENTH  ELECTION  PEECINOT. 

It  is  claimed  by  contestant  that  the  return  from  this  precinct  should, 
be  rejected  because  the  original  registry  list  was  not  returned  to  the 
office  of  the  county  clerk.  The  law  requires  that  the  officers  of  registra- 
tion shall,  "  as  soon  as  may  be,"  deposit  with  the  clerk  the  original  books- 
of  registration.  The  only  evidence  before  the  committee  that  the  origi- 
nal registry  list  was  not  returned,  is  as  follows :  "  No.  21  registration  book 
not  returned  to  clerk's  office,  James  0.  Moody,  judge."  This  certificate- 
is  without  date  and  there  is  no  proof  before  the  committee  when  it  was. 
made. 

The  next  paper  is  a  copy  of  poll-book  of  the  same  election  precinct^, 
certified  by  S.  W.  Eager,  clerk  of  the  county  court,  which  certificate  i& 
dated  January  3, 1867.  The  election  was  held  on  the  6th  day  of  Novem- 
ber, 1866.  Even  if  there  was  any  proof  before  the  committee  that  the 
original  list  had  not  been  returned  to  the  county  clerk  by  January  3, 
1866,  the  committee  are  not  prepared  to  say,  in  the  entire  absence  of 
proof  of  the  circumstances  of  the  case,  that  there  was  such  violation  of 
the  law  as  would  render  the  election  void. 

In  the  case  of  Brockenborough  vs.  Cabell,  Contested  Election  Cases,, 
page  86,  the  committee  say: 

The  law  of  Florida  requires  that  the  return  of  votes  given  for  a  representative  in 
Congress  shall  be  returned  to  the  secretary  of  state  in  thirty  days  next  after  an  election. 
Your  committee  deem  the  provisions  of  the  law  only  directory,  and  are  of  opinion  that 
the  votes  returned  after  the  thirty  days  should  he  counted  as  well  as  those  relumed 
within  that  time;  a  diiferent  construction  might  lead  to  bad  results  and  tend  to  defeat, 
the  will  of  the  people ;  a  different  construction  would  permit  a  corrupt  officer  to  defeat, 
the  voice  of  a  majority  by  his  refusal  to  make  the  returns.  It  would  subject  the  will 
of  the  majority  to  be  defeated  by  an  accidental  loss  of  the  returns. 

It  is  alleged  by  the  contestant  that  the  county  court  arranged  the 
voting  precincts  unfairly,  and  improperly  discriminated  against  the  con- 
testant in  so  arranging  the  voting  places  where  his  friends  were  in  the 
majority^that  the  registered  vote  could  not  possibly  be  polled  during 
the  day  of  election.  This  complaint  is  especially  made  with  reference 
to  the  twenty-fifth,  twenty-sixth,  twenty-seventh,  and  twenty-eightk 
precincts.  The  legislature  had  the  power  to  fix  the  voting  districts  or 
to  provide  by  law  that  the  county  court  should  do  so,  and  the  law  of 
Missouri  having  imposed  upon  the  county  court  the  duty  of  establishing 
voting  places,  that  court  had  the  right  to  fix  the  number  in  its  own  dis- 
cretion, and  the  exercise  of  that  discretion  cannot  be  reviewed.  If„ 
indeed,  the  court  should  fraudulently  refuse  to  establish  voting  places, 
in  such  a  manner  as  to  disfranchise  the  citizens  for  partisan  purposes,  it- 
might  be  necessary  to  set  aside  the  entire  election;  but  it  is  manifest 
that  there  may  be  other  reasons  fairly  influencing  the  county  court  in 
fixing  the  limits  of  the  voting  districts  than  the  number  of  voters  con- 
tained therein.  One  district  may  be  small  but  so  densely  settled  as  to 
contain  many  more  voters  than  another  embracing  a  vastly  larger  terri- 
tory. The  fact  that  there  are  many  more  voters  in  one  precinct  than 
another  is  not  proof  of  fraud  in  the  county  court.  It  is  true  that  in  the 
election  precincts  named  many  registered  voters  did  not  vote  and  many- 
tried  to  vote  and  could  not;  but  it  must  be  remembered  that  this  was 
the  first  election  under  the  registry  laws;  the  experiment  had  never 
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before  been  tried,  and. that  the  fact  that  so  many  of  the  names  on  the 
registry  were  those  of  Germans,  were  written  by  the  most  in  their  own 
language,  different  in  sound  and  orthography  from  English  names,  made 
it  difficult  to  find  them  upon  the  registry  lists,  delayed  the  voting,  and 
that  no  district  was  so  large  that  if  the  registry  had  been  of  English 
names  and  alphabetized  in  a  proper  manner  the  whole  vote  could  not 
easily  have  been  taken.  It  should  also  be  remembered  that  in  the  elec- 
tion jjrecincts  especially  complained  of,  (the  twenty-sixth,  twenty- 
seventh,  and  twenty-eighth,)  the  friends  of  the  sitting  member  were 
prevented  from  voting  in  about  the  same  proportion  as  those  of  the  con- 
testant. This  is  shown  by  the  fact  that  the  vote  taken  after  sunset  was 
in  the  twenty-sixth  precinct :  Hogan,  93 ;  Pile,  141 .  Twenty-seventh, 
Pile  had  8  majority,  (see  testimony^page  135,)  twenty-eighth,  Hogan,  53; 
Pile,  24,  (and  also  testimony  of  Henry  Gambs,  page  135 ;  John  Oonzel- 
man,  page  132;  George  B.  Stone,  page  157.)  The  committee  do  not 
think  that  the  evidence  shows  such  fraud  on  the  part  of  the  county 
court  as  to  I'equire  the  returns  of  the  election  in  the  precincts  named  to 
be  set  aside,  but  rather  a  defect  in  the  law,  which  has  been  corrected  by 
the  legislature  of  Missouri  in  the  new  registration  law,  which  requires 
printed  lists  properly  alphabetized. 

The  next  point  made  by  the  contestant  is  that  a  large  number  of  votes 
were  polled  and  counted  for  the  sitting  member  by  persons  whose  names 
do  not  appear  on  the  original  lists  of  registered  voters.  The  contestant 
in  his  brief  gives  the  names  of  seventeen  persons  who  voted  In  precinct 
^0.  25,  sixty-one  persons  who  voted  in  precinct  ^o.  26,  forty-seven  per- 
sons who  voted  in  precinct  No.  27,  forty-five  persons  who  voted  in  pre- 
cinct No.  28,  whose  names  he  alleges  are  not  on  the  original  registry  lists. 
The  committee  have  been  able  to  find  on  the  certified  lists  names  corre- 
sponding, as  they  believe,  to  each  given  in  the  contestant's  lists  as  having 
voted  without  being  registered  in  precinct  No.  25,  and  they  have  found  all 
of  the  names  but  four  on  the  original  list.  (See  Exhibit  C.)  The  com- 
mittee give  an  example  or  two  showing  the  way  in  which  the  German 
names  are  wrongly  copied  from  the  original  lists  to  the  certified  lists,  and 
again  wrongly  entered  upon  the  poll  lists,  selecting  those  in  which  the 
variance  is  greatest:  Original  list,  Johann  Lynlfriz;  certified  list,  John 
Helfrish ;  A^oters'  list,  John  Halfrich.  That  the  name  on  the  original  list 
and  on  the  certified  list  is  the  same  appears  from  the  fact  that  tlie  number 
of  the  residence  is  given  in  both  2114  Franklin  avenue.  It  is  further 
manifest  from  the  fact  that  the  name  John  Halfrich,  when  written  in 


German,  thus,     y^chffoAV^^w      -^t-^^^W^  j  would  be  read  Johorm 


Lynlfriz  by  any  person  acquainted  only  with  the  English. 

Another  example ;  Original  list,  Nicholas  Gaur ;  certified  list,  Nick. 
Gans ;  voters'  list,  Nicholas  Gaas. 

In  precinct  No.  25  the  names  of  eighteen  persons  appear  on  the  voters' 
list  as  having  voted  for  contestant  whose  names  are  not  found  in  the 
same  form  upon  the  registry  lists,  and  which  would  be  excluded  from 
the  vote  of  contestant  if  the  rule  insisted  upon  by  him  were  adopted. 
These  names  are  given  in  Exhibit  No.  1. 

In  precinct  No.  26  the  committee  find  on  the  original  list  names  which 
they  believe  to  be  the  names  of  the  voters  named  in  contestant's  lists, 
except  8,  as  per  Exhibit  D,  hereto  annexed.  It  is  to  be  noted  that  as 
the  residence  of  the  voter  is  given  both  on  the  original  list  and  on  the 
certified  list,  these  two  lists  can  be  made  to  correspond  with  great 
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certainty,  althougli  the  difference  in  the  spelling  of  the  names  in  these 
two  lists  is  as  great  as  that  between  either  of  them  and  the  voters'  list. 

In  precinct  No.  26  the  committee  find  the  names  of  fifty-six  on  the 
voters'  list  as  having  voted  for  contestant  which  are  not  found  in  the 
original  list  in  the  same  form,  and  which  would  be  excluded  if  the  rule 
claimed  for  contestant  should  be  applied.     (See  Exhibit  'So.  2.) 

In  precinct  No.  27  the  committee  find,  as  they  believe,  on  the  original 
lists  the  names  of  all  the  persons  named  on  contestant's  list  except  twenty. 
(See  Exhibit  E.)  In  the  same  precinct  the  names  of  forty-seven  persons 
who  voted  for  contestant  cannot  be  found  on  the  original  registry  lists. 
(See  Exhibit  No.  3.) 

In  precinct  No.  28  the  committee  find  on  the  original  list  the  names  of 
all  the  persons  given  in  contestant's  list  but  six.     (See  Exhibit  F.) 

In  the  same  precinct  they  find  the  names  of  fifty -two  persons  voting 
for  contestant  whose  names  they  cannot  find  on  the  original  registry  lists. 
(See  Exhibit  No.  4.) 

In  the  amended  lists  furnished  the  committee  by  contestant,  he  claims 
that  the  sitting  member  received  the  votes  of  persons  not  registered,  as 
follows  :  Precinct  No.  25,  18  ;  precinct  No.  26,  18  ;  precinct  No.  27,  25  ; 
precinct  No.  28, 21.    Total,  82. 

The  committee  find  the  number  of  persons  voting  for  contestant  whose 
names  do  not  appear  to  be  registered,  so  far  as  they  can  discover,  as 
follows  :  Precinct  No.  25,  18  ;  precinct  No.  26,  56;  precinct  No.  27,  47  ; 
precinct  No.  28,  52.     Total,  173. 

During  his  concluding  argument  before  the  committee  the  contestant 
presented  the  affidavits  of  forty-two  persons,  showing  that  they  voted 
for  him,  and  it  is  insisted  that  the  poll-books  show  that  each  of  these 
persons  were  counted  for  the  sitting  member. 

The  committee  cannot  consider  these  affidavits  as  evidence,  because  it 
was  admitted  by  contestant  that  the  affidavits  were  wholly  ex  parte  and 
taken  without  any  notice  whatever  having  been  given  to  the  sitting 
member,  and  because  the  same  were  taken  withont  any  order  having 
been  made  for  that  purpose  after  the  time  allowed  by  law  for  the  taking 
of  the  proof  had  expired. 

If,  however,  the  testimony  was  admissible  it  would  be  very  far  from 
conclusive,  because  the  poll-books  as  printed  show  that  a  large  number 
of  persons,  and  among  them  a  number  of  these  affiants,  voted  for  both 
the  contestant  and  sitting  member.  This  inaccuracy  of  the  poll-book  is 
accounted  for  by  the  fact  that  the  number  of  the  ballot  was  written  upon 
it  in  pencil  at  the  time  the  vote  was  given,  and  when  the  votes  were 
certified  many  of  the  figures  had  become  partially  erased  and  so  were 
mistaken  for  other  numbers  by  the  certifying  clerk.  A  list  of  those 
shown  by  the  poll-book,  as  printed,  to  have  voted  for  both  candidates  is 
hereto  annexed,  marked  Exhibit  H. 

The  contestant  contends  that  gross  frauds  were  practiced  in  the 
twenty-sixth,  twenty-seventh,  and  twenty-eighth  election  precincts,  by 
admitting  persons  through  a  back  door  to  vote  out  of  their  turn  in  the 
line,  by  special  policemen  lending  their  stars  to  friends  to  enable  them 
to  get  up  to  the  polls  out  of  their  order,  &c.  It  is  sufficient  to  remark 
that  the  evidence  is  of  about  the  same  character  in  relation  to  these  three 
precincts,  and  tends  to  show  that  in  each  of  these  precincts  persons 
voted  out  of  their  turn  in  the  line  of  voters. 

The  only  thing  which  it  would  be  in  the  power  of  the  committee  or  of 
the  House  to  do  to  correct  this  irregularity  would  be  to  reject  the  entire 
vote  of  these  precincts,  because  no  data  is  given  by  which  polls  might 
be  purged  of  the  votes  so  given,  nor  is  it  shown  for  whom  the  votes  were 
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cast.  While  the  committee  are  of  opinion  that  this  evidence  would  not 
warrant  the  rejection  of  the  entire  vote  in  those  precincts,  it  is  apparent 
that  such  course  would  not  beneiit  the  contestant,  the  vote  in  those 
precincts  being  as  follows  : 

Hogan.  Pile. 

Precinct  26 732  814 

Precinct  27 478  423 

Precinct  28 857  606 

Total 2,067  1,843 


But  it  is  shown  by  the  proof  that  the  persons  permitted  to  vote  out 
of  their  turn  were  special  policemen  who  were  so  permitted  to  vote  in 
order  that  they  might  devote  their  time  to  the  performance  of  their 
duty  as  policemen ;  (see  testimony  of  Jacob  S.  MerriU,  pages  121,  124 ; 
Frederick  Scheireck,  pages  120,  121;  Adolph  Graser,  page  117;)  nor 
does  it  appear  from  the  testimony  for  whom  those  policemen  voted,  nor 
that  they  were  not  qualified  voters.  The  contestant  alleges  that  at  these 
precincts  votes  were  received  after  sunset;  at  one  of  them,  the  26th,  the 
votes  were  returned  and  counted,  and  at  the  other  two  the  votes  were 
not  so  returned  and  counted. 

Votes  were  cast  after  sunset  as  follows : 

In  precinct  26 Hogan,  92 Pile,         138 

In  precinct  27 Hogan,  — Pile,  maj.     8 

(See  testimony  of  Henry  Gambs,  page  135.) 
In  precinct  28 Hogan,  53 Pile,  24 

The  law  of  Missouri  provides  that  the  polls  shall  be  kept  open  until 
sunset.  The  committee  expressly  refrain  from  deciding  whether  the  votes 
taken  in  precinct  No.  26  after  sunset  should  be  counted  or  not.  The 
law  of  Missouri  requires  that  the  polls  should  be  kept  open  until  sunset; 
whether  this  law  makes  it  imperative  that  the  polls  should  be  closed  at 
sunset  it  is  not  necessary  to  decide,  as  the  decision  cannot  affect  the 
result  of  this  case. 

The  committee  are  of  the  opinion  that  the  votes  which  were  given  at 
precincts  Nos.  27  and  28  after  sunset  ought  not  to  have  been  returned 
or  counted,  because  in  each  of  those  precincts  the  polls  were  regularly 
closed  at  sunset.  (See  testimony  of  John  Conzelman,  pages^  132, 133; 
Henry  Gambs,  page  135 ;  George  B.  Stone,  page  157. )  After  the  polls  were 
once  regularly  closed  at  sunset  it  is  obvious  that  they  could  not  be 
legally  opened  again  during  the  evening  with  only  partial  notice  to  the 
voters ;  such  a  course  would  open  the  door  to  any  fraud  that  might  be 
attempted. 

The  contestant  complains  that  many  men  were  not  registered  who 
were  entitled  to  be ;  and  he  introduces  evidence  tending  to  show  that 
Eichard  Berry,  S.  D.  Morgan,  William  Heaps,  Alex.  Jefferson,  Chas.  H. 
Groly,  and  Milton  Craig  were  not  permitted  to  register  and  vote, 
although  legally  entitled  to  do  so. 

The  committee  have  deemed  it  unnecessary  to  investigate  in  detail 
the  cases  of  each  of  these  persons,  because  whether  admitted  or  rejected 
their  votes  could  not  vary  the  result. 

The  committee  recommend  the  adoption  of  the  following  resolution: 

Resolved,  That  William  A.  Pile  is  duly  elected  a  member  of  this  House 
from  the  first  district  of  the  State  of  Missouri. 
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Exhibit  A. 

District  No.  30. 


Name  as  given  in  contest- 
ant's list. 

Name  as  found  in  certi- 
fied alphabetical  list. 

Name  as  found  in  registry. 

Page. 

Godfrey  Godhardt 

Hy  Waestmaun  

Frederick  Grischo 

Frank  Ahring 

Henry  Woestman 

Frederick  Grisohe 

Frank  Ahrinff 

532 

530 

Frank  Ewing 

527 

Henry  Scbur 

527 

Fred.  Enselong 

Fred.  Ammelung 

Henry  E.  NoUmaun 

John  G.  Meskendorf 

John  W.  Evandon 

523 

H.  P.  Krollman 

Henry  R.  Nollman 

John  G.  Muskendortf 

John  W.  Evenden 

524 

John  G.  Eskendorff 

John  W.  Elffeden 

520 
524 
524 

William  W.  Woersheidfc  .. 
Gus.  Pittraau 

Wm.  W.  Worstel 

William  W.  Worstel  .... 

527 

Christ.  EUers 

Christian  Allers 

Christ.  Eabenick 

Cor.  E.  Eachmeier 

John  F.  Dephendahl 

Heinrich  N.  Tiaden 

524 

Christ.  Eubenick 

E.  Elehmuer. . 

524 

B.  Roinmeyer   .         .     .   . 

520 

John  E.  Deppenbreck 

H'y  Tledem     

John  F.  Dependahl 

Heinrich  Nehlen  Trader. 

Xavier  Graisen 

Henrich  Killinghorst 

521 
531 

520 

Heiurich  Heillinghorst . . 

523 

H'y  Treser 

Chas.  Siebourg- 

J.  H.  Gerheide 

G.  H.Waerhard 

J.  H.  Woerheide 

Wm.  Oppermanii 

527 

528 

Jacob  Norman 

Adam  Eno^el 

Adam  Hingle 

Anton  Warder 

Adam  Hingle    . 

529 

Anton  W^alker    . 

Norton  Worder 

Fritz  Windhurst 

521 

Chris.  W^inhorst  . 

Fritz  Windhorst 

Herman  Teezel 

Frank  Hohnstrator 

Chas.  Vondereahe 

Henry  Witland 

527 

520 

Frank  Horstrider 

Charles  Vonderee 

Henry  Wittmann 

James  Newell 

Frank  H.  Hohustrohn  - . . 

Charles  Vorder  Ahe 

Henry  Willand 

525 
526 
530 

A.  C.  Stevens 

Aug.  C.  Stifel 

Conrad  Spoek 

Gottleibe  Pfeiffer 

Joseph  Bagot 

D.  Fangmann 

Augustus  C.  Stifel 

Alexand  Sprock 

526 

Conrad  Sprick 

527 

Gottlieb  Pfieffer 

Joseph  Bagott . . 

532 

Jas.  Ba^ffatt 

527 

D.  Tunsrman 

T).  Fanginan 

524 

Charles  Hnel 

C   D   Liedlitze 

C.  F.  Siedlitz  . .     .  . 

C.  F.  Seidlitz 

519 

John  Huckensiter 

Frederick  Gessheer 

Eeichard  Beeserly 

George  W.  HiUler 

John  Hergender 

Fred.  Gessner 

Eitchard  Basewelter 

George  W.  Hillier 

Jacob  H.  Hamig 

John  Herkens wer 

Frederich  Gessner 

Eiohard  Boes wetter 

George  W.  Million 

Jacob  H.  Harrig 

519 
521 
519 
525 
519 

T.  H.  Ludhonse 

528 

Frank  Sum&rs 

Frank  Somers 

*  Frank  Webster .... 

H.  Boehm 

C.  S.  Appeulander 

Angust  Katlonder 

Johaii  Knickmeyer 

530 

Henry  Boehmau 

J.  XJpenlander 

Angust  Cutman 

J.  Hickmeier 

H.  Boehm 

C.  L.  Openlander 

Aug.  Kothlander 

Johann  Knickmeier 

521 
523 
531 
526 

E.  Lansf 

F.  W.  Walig 

, 

523 

Charles  Weimer 

W.  Dailev 

Wm.  Dehling 

William  Dehling 

525 

W.  E.  Cusmer 

Fred.  Ban 

Fred.  Brand 

Frederick  Drand 

530 

*  Error  in  transcribing;  Somers  lives  on  "Webster  street. 

H.  Mis.  Doc.  152—19 
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Name  as  given  in  contest- 
ant's list. 

Name  as  found  in  certified 
alphabetical  list. 

:5f  ame  as  found  in  registry. 

Page. 

Fred.  Gerroll 

Fritz  Gerhold 

532 

P.  W.  Ogleniiller 

P.  Obermaler 

Frederick  Obermeier 

Fred.  Barkhoefer 

Henry  Stirsman 

531 

P.  Barkoper 

H.  Steaman 

P.  Bucket 

Fred.  Barkhoff'er 

Henry  Stiermann 

Frank  Bucher 

521 
525 
525 

'Fred  Place 

Fred.  Blase 

Theo.  Blase                  

525 

L.  Blenckmeyer 

P.  Phillips  . 

Pass  Phillip 

Laban  Phillips 

519 

525 

Henry  Asliee  ... i..  .. 

H.  A.  Ische 

H.  A.  Ische 

G.  W,  Wiesehaun 

John  Bauman 

J.  H.  Sepmeyer 

John  G.  Eubelmanu 

.Tohn  H  ■  Bu  dde 

.521 

E.  W.  Wiesliammer 

Joliu  Bommer 

G.  W.  Wieshamer 

John  Bawmann 

528 
519 

,J.  H.  Lepraeyer 

J.  H.  Sepmeyer 

John  G.  Eubleman 

John  H.  Budde 

530 
521 

*  John  H.  Bodie 

521 

J.  Tenier 

530 

Peter  Kloman 

525 

Ludwig  Kerstad 

Adolph  Bruggemann  . . . 

528 

Add.  Broekermann 

*Aug.  Phelsadt 

Adolph  Brnggerman 

520 

Christian  Rehling 

"Wm.  Reckman     

Christian  Rehling 

William  Reckman  

H.  Kramme 

Heinrich  Seegers 

William  Rarae 

523 

^'^illiam  Beekman 

528 

IT.  Craini""         *  . 

H.  Gramme  .-... 

524 

Heiirv  Sief  els       .      

Heinrich  Seegers 

William  Eicoe 

H.  T.  Harlow 

520 

Williani  Kiciis  .  . 

524 

Henry  Hollow 

A.  T.  Harlow 

530 

523 

Oeor^e  Walter. 

George  Walter , 

George  Multer       . .  - 

527 

H.  Gartner 

Hudson  C.  Carkener 

Aug.  Standinger 

P.  W.  Mester 

Hudspu  E.  Caskener 

Augustus  Handinger 

F.  W.  Merter 

524 

August  Stadcliiigle 

F.  W.  Messer, 

520 
527 

519 

523 

523 

Heniy  Stoppelnian 

P.  Wm.  Stoppleman 

Friedricli  Wilhelm  Stop- 

plemaun. 
G.  Koch 

531 
520 

520 

F.  H.  Burktield 

*F.  Heppen  brock 

.ToseT>li  Leal 

Frank  H.  Bergfield 

Frank  H.  Bergfield 

,528 
529 

Joseph  Seal .. 

Josenh  Seal 

229 

C  Lenmever 

C.  Sepmeyer 

C.  Senmever 

527 

John  H.  Conrady 

Francis  Glaus .     _ . . . 

John  K.  Conrades 

Pranst  Krouse 

John  H.  Conrades 

Francis  Krauss 

H.  Grasshoff 

525 
526 

H.  GrassloD     

H.  Grasshoflf 

524 

G.  F.  Saohlebcn 

Gerhard  F.  Suchleben  . . . 

Frederick  Schlief 

H.  William  Bullkvetter. . 
P.  H.  Kreamer . 

521 

Fred.  Scblick 

Fred.  Schliff 

532 

Henry  Eollcutter 

H.  Wm.  Rollkotter 

J.  H.  Kraemer 

532 
522 

John  Allers 

519 

Fred  Gornlea            .  _ 

Priedrich  Conrad 

Priedrich  Conrad 

Herman  Strockelaiher. .. 
H.  Stucken 

530 

530 

H.  Stocke 

H.  Stircken 

527 

H.  Rieper 

Henry  Ruppert - 

Henry  Robert 

Casper  Liekmaun 

tName  illegible;  north- 
east corner  Broadway 
and- Chambers. 

527 

Caspar  Siekman 

Frank  Constouger 

John  P.  Fierbaum 

Casper  Siekmanu 

Frank  Konstinger 

525 
529 

Counted  also  tjv  contestant. 


t  This  is  the  reeider  c  ?  o  f  Frank  Konstinger. 
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Name  as  given  in  contest- 
ant's list. 

Name  as  found  in  certified 
alphabetical  list. 

Name  as  found  in  registry. 

Page. 

H.  A.  Hummert 

Fred.  Kottlender 

530 

Piercliuaud  Cotlander 

Frederich  Koutander 

William  T.  Henry 

Chrit.  Sullkemeier 

John  H.  Morodus 

William  Volte 

524 
528 

Christ.  Lukemeyer 

John  H.  Morehouse 

William  Nolte      

Christ.  Lukmeyer 

John  H.  Morhous 

Wm.  Volte 

520 
524 
529 

Christ.  Kuueke        

Stephen  Kunneke 

Henry  Fiecke 

Stephen  Kunnecke 

Henry  Frick 

532 

Henry  Taake 

526 

Gottlieb  T.  Stol 

Gottlieb  J.  Stale 

Fritz  Kuhlwileu 

521 

Fritz  KuUrofe 

525 

Henrv  Fosterman 

Mathias  Flomann 

520 

H.  Kleet 

Fred.  N.  Laborg 

Henry  Koenigkramer 

F.  R.  Schnecrk. .         .     - 

Fr.  Matthew  Sabey 

Hy  Konekozoemer 

Fred.  R.  Schnuck 

Fred.  Sonlish 

Matthew  Labrey 

Henry  Konekramer 

Fred'k  Rudolph  Schnuck. 

Frederick  Senlish 

Andreas  Schneider 

519 
532 
524 

Frederick  Sanidlick  .   .   . 

525 

Andrew  Schneider 

William  Elilert 

Andree  Schneider 

William  Ehler 

528 
528 

F.  W.  Sloeman 

T.  W.  Schloeman 

T.  W.  Schlaeman 

521 

Vallin  Orban 

519 

William  Bolkeuhosst 

Enoch  Bums 

Wm.  Walkenhorst 

Enoch  Burrows 

Wm.  Walkerhorst 

Enoch  Burrowes 

Charles  Straube 

526 
531 

Charles  Straube            .... 

Charles  Stroube 

518 

Rudolph  Gaouseman 

W.  D.  C.  Bodefricker 

531 

W.  D.  C.  Botefwhr 

N.  D.  C.  Botefuhr 

528 

Exhibit  B. 
Votes  for  contestant  not  found  on  registry  list. 


TS 

-« 

1 

Mi 

.3  .a 

.2  ^ 

■Sf^ 

oW 

P.a 

^ 

^  t. 

aS 

o 

Name  as  entered  on  poll-list. 

Probable  name. 

M^ 

2^ 

'3^    _. 

o 

^1 

fo 

^ 

ii 

& 

a 

bb" 

C5 

P-i 

-A 

Ph 

5'^5 

39 

CarlSluter 

545 

535 

63 
71 

.Tacob  Bromaer                   .-     ... 

Jacob  J.  Broemser 

545 

535 

John  Moenkes 

545 

535 

84 

545 

535 

88 

E.  Fitz  Morris 

545 

535 

90 
99 

Wm  Drouht                        

545 

535 

Sam'l  Hardeman 

Samuel  Hartman 

545 

535 

100 
106 

Hy  Sluder          

Heinrich  Schluter 

544 

.536 

E.  H.  Pierceson 

545 

536 

121 

Stephen  Peffer 

Stephen  Pfeiferly 

545 

536 

123 

Wm.  Fuly 

545 

536 

126 
160 
167 
176 

Bernard  Mersmau                . . 

Bernard  Musmau 

545 

536 

545 

536 

John  W.  Winn 

J.  M.  Winu 

545 

536 

George  Hitohman 

Geo.  N.  Hiuchman 

545 
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Exhibit  B.—  Votes  for  contestant  not  found,  ^c. — Continued. 


O 
> 

o 

-a 


Name  as  entered  ou  poll-list. 


Probable  name. 


178 
188 
197 
220 
334 
248 
261 
271 
279 
282 
285 
298 
344 
346 
367 
369 
374 
398 
399 
409 
422 
469 
492 
494 
503 
520 
541 
533 
581 
584 
585 
639 
677 
684 
708 
790 
793 
916 
917 
929 
935 
938 
956 
959 
966 
969 
971 
973 
1006 
1027 
1028 
1044 
1056 
1071 


Jobn  F.  Cassman 

E.K.  Fassett 

W.  H.  Uhlman 

John  Piete 

J.F.Taylor 

Wm.  Weaver 

M.  B.  Taupkins 

Patrick  Cockman 

Stephen  Quanto 

Bernard  Gerefermill. . 

J.  L.  Eice 

A.  Withman 

Marvin  Cooper 

C.Woffin 

N.  Andecker 

Mich  Menon 

Andrew  J.  Eoershaw . 

G.  Gra 

P.  Niehemm 

Henry  Neiyer 

Simon  Vodeoker 

A.  E.  Jude 

John  Stithe 

Thos.  Dearing ' 

.T.  H.  Eobgan 

P.  S.  Ovendale 

L.  L.  Ashbrook 

Frank  Coalmeyer 

Louis  Tingler 

W.  H.  Maurie 

James  Miller 

Henry -Luutan 

George  F.  Elm 

Thomas  Eigway 

Charles  Gemp 

Wm.  Wetlage 

Daniel  Flint 

J.  M.  Blxler 

E.  P.  Cohen 

John  Boergelt , 

Wm.  L.  Carr 

Mark  Maliney 

W.  Liustrofe 

Patrick  Hurley 

George  Coloman 

Charles  Kanaugha 

Kirk  Dennis 

Jasper  Herman 

John  Taulberg 

Anter  Ilkman 

Clemens  Gotwinkle  -  - . 
Henrv  Buschamper  . . . 

D.  E.  Griffin 

Wm.  Lucking 


John  W.  Casburn 

A.  K.  Fassett 

Chs.W.  Uhlman 

John  Pietwh 

John  D.Taylor 

William  Weber 

M.  B.  Topkius 

Patrick  Coughlen 

Stephen  Quante - 

Bernard  W.  Gevermahle 

John  A.  S.  Eice 


Andrew  J.  Kershaw . 


Simon  Bodecker  . 


E.  Pierre  Colin  . 
John  Borgett  . . 


Mark  MuUuney 

William  Linstroth  , 


Dennis  Kirk 

Herinan  Jasper  , 


H.  Buslemper . , 
Otis  E.  Griffin  . 


DIGEST    OF    ELECTION    CASES. 
Exhibit  B. —  Votes  for  contestant  not  found,  ^-c. — Continued. 
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r^ 

a 

s 

'H 

.2^ 

<11  o 

f-^ 

s 

-=1  9 

^"^ 

t;. 

s 

IS 

.p-1 

!z; 

543 

1107 

543 

1113 

544 

1178 

538 

453 

539 

510 

539 

619 

545 

668 

Name  as  entered  on  poll-list. 


John  Eowan 

Fredk.  Dingsmeyer . 
James  Hurley  . . .  ^ . 

*Fred.  Place 

*Aug,  Phelsadt 

*A]fred  Jennings . . . 
*F.  Heppeubrock  . . 


Probable  name. 


Alfred  Genung. 
F.  Pafenbrock  . 


t3 

a 

2  bo 

■as" 

ce 


544 
544 
544 
545 
545 
545 
545 


*  Names  given  in  ooiltestant's  brief  as  counted  for  sitting  member  witliout  having  been  registered, 
bui;  whicli  are  also  found  counted  for  contestant. 


Exhibit  C. 
District  No.  25. 


Name  as  given  by  con- 
testant. 

Name  as  found  in  alpha- 
betized registry  list. 

Page. 

Name  as  found  in  origi- 
nal registry. 

Page. 

John  Feuerbust 

Carl  Ballon 

John  Feuerbach 

Carl  Balmer 

316 
313 
317 

314 

318 
320 
316 

315 
315 
322 
314 
314 
323 
322 
317 
324 
318 

John  Tenebeub 

Paul  Lalmer 

283 

280 

Name  illegible,   same 
residence  as  Anton 
Geiser. 

Two  names  illegible, 
on  Franklin  avenue, 
the  street  on  -which 
J.  Bucker  resides. 

Johorm  Lynlfriz 

Anton  Borroz 

290 

292 

Jobn  Helfricb 

John  Helfrish 

290 

Andor  Koras 

Anton  Korras-  -■ 

Florin  Eckstein 

John  Coakley 

293 

Floria  Eckstein 

Job  Kakly           

Name  illegible,   same 
residence  as  F.  Eck- 
stein 

John  Coakley 

Charles  Carsten 

288 
289 

Carl  Chrislear 

Carl  Christian 

Wm.  Moeller 

Christian  Bremine 

William  Beng 

Christ  Osburg 

George  Mueller 

285 

W.  Mullen 

Christ  Bermenv 

1 

William  Bennsl 

Chriatof  Osbork 

George  Miiller 

Wilhelm  Lang 

Christopher  Ashary  . . . 

"279 

Nicholas  Gaas 

Nicholas  Gaur 

V.  Eiedel 

292 

Valentine  Eiedel 

W.Hahn 

Balentine  Eiedel 

William  Hahn 

279 

1 

294 


DIGEST  OP  ELECTION  CASES. 


Exhibit  D. 
District  No.  26. 


Name  as  given  in  con- 
testant's list. 

Name  as  found  in  al- 
)habetical   list  used 
by  judges. 

Page. 

Name  as  found  in  origi- 
nal registry. 

Page. 

J.  C.  Dow 

J.  C.  Dearraugh 

Henry  Boekreth 

James  D.  McCaif 

373 
372 
386 

James  C.  Darrough  . .. 

Henry  Bockrath 

James  D.  McCobb 

343 

*  Henry  Eeckrath 

James  D.  M.  Coif 

Martin  Miser 

338 
337 

John  Williamson 

*  Abraham  Teifer 

Peter  Jacob ...... 

John  Wilkenson 

Abraham  Tafenler 

Peter  lager 

385 
384 
377 
382 
370 
378 

John  Wilkenson 

Abraham  Taifender  . . . 
Peter  Jayer. . 

331 
339 
337 

*  Francis  Eeyseger 

*J.  W.  Offeheider 

J.  H.  Custer 

John  F.  Reyseer 

F.  W.  Aupderheide 

J.  H.  Custer 

332 

F.  W.  Aufterhide 

J.  H.  Kuster 

339 
334 

John  B.  Gross 

George  Damder 

August  Brueggeman  . . 

Charles  Spooner 

Augustus  Coring 

Herman  Bendral 

376 
374 
371 
384 
372 
372 

347 

George  Damde 

August  Bruggeman  . . . 

Charles  Spooner 

Augustus  Coring 

Herman  Bendrat 

335 

August  Rigermann 

*  Charles  Springer 

*  August  Krring 

Herman  Vendrat 

Charles  A.  Spalhiner 

334 
341 
331 
340 

*  Julius  Fellzer 

FredSeibel..     .. 

Julius  Pfalzer 

Fred  ZibeU 

381 
386 
373 
373 

378 

.Tulius  Pfalzer 

Fred  ZibeU 

338 
334 

A.  Kabrelac 

H.  Cabrillao 

H.  Cabrilliac 

333 

"W.  J.Krips 

W.  J.Cribbs 

W.  J  Cripps 

334 

336 

371 
373 
385 
378 
383 
384 
378 
378 
374 

333 

John  Cammerer 

Ferd.  Wallindy 

Louis  Kassehagen 

August  Schaffer 

Frank  Tobin..     .. 

John  Cormerer 

FerdWallendy 

Louis  Kasehagen 

Justius  Shaffer 

Frank  Tobin . 

344 

Ferd  Wohling 

Lewis  Casiger 

Adam  Schalfner 

t  John  Tobin  . 

332 
339 
339 
339 

Pat.  Kenihau 

Pat.  Kinney 

Pat.  Kinney 

348 

Fred  Cleaver 

Ferd.  Klaber 

Frederick  Klaver 

Henry  B.  Dwells 

342 

H.  P.  Dwollay  . . 

Henry  B.  Divelle 

337 

W.  A.  Reamer 

*  Ludwig  Vonhoff 

*Fred  Clenkey 

H.  Pinder 

Ludwig  Fornofif 

Fred.  Klauke 

375 
378 
372 
383 
384 
375 
378 
383 
373 
371 
372 
376 
376 
376 
378 
386 
375 
386 
382 
372 
372 
389 
374 

Ludwig  Fornopp 

Fred  Klanke 

340 
347 

H.  Binder 

H.  Binder  . 

338 

John  Sisley 

Q.  E.  Siesta 

John  R.  Siesle 

John  F.  Sohuberg 

Fr.  Gerbig 

333 

J.  F.  Sherbum. .   .^ 

J.  F.  Sharkey 

346 

Fred  Gibbatoh 

Frederick  Gerbig 

Thomas  Kindischeshek 
Gustav  R.  Spameegal. 

334 

Thomas  Nidersheok 

Gustav  Spanning 

Thomas  Kendischts  . . . 
Gustavus  R.  Spunnagel 

Adam  Conrad 

J.  M.  Belser  . 

342 
334 
344 

*  G.  M.  Belcher      

J.  N.  Belser 

349 

335 

Henry  Competer 

Gottlieb  Jacob 

Henry  Grospeter 

Jacob  Galleib 

Henry  Grappeter 

Gottlieb  Jacob 

Heinrich  Haberham.  .. 
Emile  Kerst 

335 
343 

Henry  Hepperkump 

Emil  Cast 

Henry  Herborkern 

Emil  Karst 

332 
331 

Michael  Williams 

Henry  Treiselman 

*  W.  Mittenbrock 

J.  M.  Ruth 

Michael  Whelane 

Henry  Fredman 

W.  Wittenbrock 

W.  W.  Euth 

Michael  Whelon 

Henry  Frieselmann  . . . 
William  Witteubrick. . 

William  Ruth 

John  Herman  Borgstes 
John  Benson 

342 
345 
345 
335 

J.  H.  Buckstaff 

^  James  Burer 

John  Henry  Borgrtep. 
John  Benren 

345 
341 

James  M.  Seete 

John  Icy  . . 

James  M.  Leete 

John  Erse 

James  M.  Leeld 

John  Eise 

346 
337 

Fred  Woofslager 

'*  Frederick  lers 

Frederiolc  Jones 

378 

Frederick  Jors 

337 

"  ilispriiits. 


tCoiintetl  also  for  contestant.    Yote  No.  939,  page  365. 


DIGEST    OP    ELECTION    CASKS. 
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District  No.  27. 
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Name  as  given  in  con- 
testant's list. 

Name  as  found  in  al- 
phabetical list  used 
Ijy  judges. 

s 

3 

Name  as  found  in  origi- 
nal registry. 

Page. 

*W.  Regal !-                   -     -   --  

■John  Bosterman 

Hy  Mentzerodt 

John  B.  Ostermann  . . . 

1490 

Jolin  B.  Ostermann  . . . 

398 

C.  H.  Geofring 

Phil.  Overstalz 

Ph.  Oherschelp 

1487 

Philip  Oberschulz 

404 

Jos.  Bonenmaclier 

.lolm  Sentroff 

Joe  Rodemacher 

John  Zemtroft' 

Jacob  Eoglers 

Ph.  ObeiT winker 

1626 
2143 

1605 
1496 

Joseph  Rodemacher. . . ;      399 
Illegible,  1626  Twelfth  1      406 
street. 

Philipp  Obermiller 

P.  Overstalz,  jr 

Ph.  Oberwinde '      304 

Charles  Fininger 

Charles  Eeedsing 

F.  Veltner 

.J.  J.  Obaum 

Gotleib  Shindler 

G.  Spinelan              .   -  - 

1799 

Gottleib  Sepmellem  . . . 

399 

John  Wilsler  : 

Hy  Mitfse 

Henry  Milfily 

1307 
1514 

Henry  Milfeily 

August  Plaeke 

407 

H.  Blatke 

Auo".  Placke 

392 

A.  Mizenzag 

J.  Cout    

Jacob  Katli 

1048 

Jacob  Theth 

398 

L.  G.  Bes.sel    .       ... 

L.  G  Beaslev 

141 

L.  6.  Baeseles 

411 

H.  Leker 

1170 
1031 

Heinrich  Luker 

Casper  H.  Krehant 

404 

Casper  Kehaun 

George  Wilfrod 

Casper  Kinchon 

397 

George  Storssmer 

H.  WinhoM 

Ct.  Strasner 

1683 
1405 

486 
1984 

644 

George  Strosner 1      387 

H.  Memoldt 

John  Engleliart 

Johanii  Englehardt  . . . 

405 

393 

J.  B.  Kronemire 

P.  G.  Lesmington 

J.  P.  Gronemeier 

J.  P.  Gronemeier 

400 

H.  Heteman 

H.  Heitman 

887 
1941 

Herman  Heitman 

August  Temke 

410 

August  Emptke 

397 

David  Wilkening 

T.Westoset 

Rudolph  Walry 

Dave  Whelan 

2093 

.2132 

1628 

Fritz  Westerfeldt 

Ulricli  Rudolph 

Fritz  Westerfleld 

Ulrio  Rudolph 

411 

400 

C.  Wats 

Henry  Trahcr 

Charles  Valtz 

H.  Droehey 

2003 
441 

Charles  Vallet 

Henrio  Droebe 

407 
408 

*  Countetl  for  botli  candidates. 
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DIGEST    OF    ELECTION   CASES. 
Exhibit  F. 

District  No.  28. 


Name  as  given  in  con- 
testant's list. 

Name  as  found  in  al- 
phabetical list  used 
by  judges; 

i 
1 

Name  as  found  in  origi- 
nal registry 

Page. 

Henry  Stitgers 

J.  H.  Bode 

Henry  Stelleys 

J.  H.  Bockla 

1646 
61 
1814 
1479 
1612 
1706 
1671 
549 
1432 
1776 
1713 
1744 
1678 
1587 

Henry  Sellges 

J.  H.  Beda 

449 

448 

Fred.  Othoff 

Fred.  Uthoff 

Fred.  Uthoff 

William  Paul 

446 

W.Fall 

Wm.  Paul 

456 

M.  Slitzer 

Mathias  Schlete 

Wm.  G.  Smeathers 

Geo.  D.  Sirordie 

Henry  Frieburg 

Manel  Oribe 

Mathias  Schlet 

William  G.  Smeathers - 

Geo.  D.  SiravUe 

Henry  Frieberg 

464 

William  Smeathers 

G.  D.  Sividay 

456 
452 

H.Freiberg.. 

454 

M.  0.  Elbe.. 

458 

J.  J.  Schuler 

J.  J.  Schuler 

J.  J.  Schuler 

453 

C.  Steinecke 

George  Sternecker 

F.  H.Sander 

Frederick  Wm.  Sieweig 
Peter  Eosenbach 

George  Stunecker 

F.  H.  Sander  . 

457 

John  H.  Landers 

460 

P.  W.  Leibing 

P.  Rosenban 

FriederickWm.Siewing 

Peter  Korenbach 

Michael  Torpey 

Franz  Henry  Taengis  - 
A.  Breneman . 

454 
462 

455 

P.  H.  Furngest  ...' 

A.  Brenneman 

P.  Henry  Toengis 

A.  Brennemeyer 

Paul  Goebel 

1783 

97 

623 

912 

1725 

462 
452 

P.  Sable 

Paul  Goebel     . 

449 

Charles  Jorkers 

Casper  Suttman 

Charles  Jorkers 

Casper  Juttmau 

463 

458 

P.  G.  Schrader 

-W.H.  Schlefe....- 

Samuel  H.  Schleef 

1716 

Samuel  H.  Schleef 

457 

Conrad  Hanss 

G.  Goehring  . 

Gerhard  Kohring 

T.  N.  Kaltwasser 

S.  Kapper 

937 
930 
972 

Gerhard  Kohring 

T.  A.  Tlattwaffeus.... 
S.  Kapfer 

451 

T.  M.  Coxwater 

H.  ICeffer 

450 
461 

Chas.  Kramer 

W.  Klatzman 

Wm.  Protzman 

Wilhelm  Gerloff 

Henry  Gobbles 

H.H.  Hettage 

William  Brenker 

Josh.  Kummerle 

George  Largue 

Charles  Pankoke 

1501 
687 
666 
721 
119 
961 
1038 
1470 

William  Protzman 

Wilhelm  Gerloff 

Henry  Gobbles 

H.  Henry  Hettaye 

William  Brincker 

Jos.  Kummerle 

George  Largue 

Charles  H.  Pankohle. . . 

457 

William  Glanhaif 

H.Gerble 

461 

458 

Henry  Gutledge 

William  Brenckle 

Joe  Cumerly 

446 
455 
455 

George  Hargue 

C.  Penkupler 

450 
452 

H.  Oremus 

Gustav  Yerst 

Gustave  Gust 

669 

1323 

101 

991 

Gustav  Garst    - 

459 

James  Messrus 

Joseph  Messing 

John  Baker 

Joseph  Messing 

John  Baker 

454 

John  Pekker 

452 

John  H.  Corre 

William  Egdart 

John  H.  Kohiing 

John  H.  Kohring 

460 

W.  B.  Mainjumer 

Wm.  B.  May,  jr 

John  H.  Boose 

William  Bruman 

1262 

165 

43 

Wm.  B.  May,  jr 

John  H.  Bosse 

Wm.  Bruvoren 

461 
459 

William  Breanard 

447 

DIGEST  OF  ELECTION  CASES. 
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Exhibit  No.  I. 
District  Xo.  25. 


> 
1-1 
o 


a 


16 
21 
44 

48 
74 
83 
99 


Name  as  entered  ou 
poll-list  and  not 
found  on  registry. 


Patrick  Lagea  . 

Philar  Thomas 

Thomas  Karaw 

S.  J.  Banger , 

C.  T.  Comrad 

Thorna  Kalligar 

James  W.  Nurph  . . . 
Henry  J.  Harrison  . 
Tom  Yule 


a 

s  . 

.S  ^ 

C3  o 


P-, 


308 
308 
308 
308 
308 
308 
308 
309 
308 


^  !  Name  as  entered  on 
p  j  poll-list  and  not 
C     I      found  on  registry. 


be       g 

s  a 


.  298 

109 

299 

145 

299 

181 

299 

207 

299 

2.52 

300 

272 

300 

273 

300 

284 

300 

285 

John  P.  Lorkin 

Mattew  Bluncli 

Sulivan  Bath 

L.  A.  Morthy 

R.  A.  W.  ICrenshaw 
Thomas  H.  Criffiii  . 

Beorges  Allen 

E.  F.  Bropt 

Daniel  Delpher 


Exhibit  No.  2. 
J>l8trict  No.  26. 


rS 

nS 

fl 

a 

Sri 

S 

eS  c3 

M  SB 

i=;w 

V^ 

$^ 

^^ 

f.t 

Sp. 

^S 

^  § 

^ 

®  2 

be" 

so 

s 

Ph 

Ph 

366 

354 

366 

354 

365 

354 

366 

355 

365 

355 

365 

355 

.366 

355 

365 

355 

365 

355 

365 

356 

366 

356 

365 

357 

366 

357 

365 

357 

367 

358 

365 

359 

365 

359 

365 

359 

365 

359 

365 

359 

20 

30 

41 

43 

58 

64 

72 

74 

90 

106 

114 

144 

147 

170 

182 

186 

199 

205 

233 

235 


Thomas  Garrity 

Charles  W.  Dutton  ... 

B.  P.  Lennox 

Thomas  Mackavelly  . . 

C.  H.  Eohlman 

Marshal  Beaudraw  .  . . 

Christian  Whispen 

H.  W.  Dickhamer 

Abraham  Tefler*     

Henry  Norrey 

W.  Richter 

Terence  Donaghue 

J.  W.  Ofleheider* 

John  Terf 

A.  Killburn 

O.B.  Roberts 

Alfred  Gilschlickie 

August  Hafle 

Henry  Gaming 

William  Cordiu 


240 
247 
273 
305 
313 
326 
329 
363 
398 
424 
454 
588 
609 
595 
772 
852 
875 
889 
892 
893 


Charles  H.  Statley  . 

James  Dowe 

Z.  Roderick 

Francis  Boehler 

Fred.  A.  Weiniger  . . 
Wilkinson  Edwards  . 

John  Filibert 

Joseph  Mackaway . . 

George  Sich 

Charles  Lichter  .... 

Julius  Fellzer { 

Samuel  Brewelley I 

Henry  Cornett 1      365 

A.  H.  Altmann i      366 

Louis  Wakerting i      366 

Christ.  Deoky |      366 

John  H.  Tranel j      364 

John  M.  Harming  ....        364 

John  O'Sheaney i      364 

John  O'Delany I      364 


*  These  names  appear  in  contestant's  list;  the  number  occurring  counted  for  both  candidates. 
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Exhibit  No. 

l.—Distiict  No 

.  26 — Continued. 

-d 

-d 

■d 

a 

a 

S 

a 

a 

s  A 

P 

s   . 

<a 

^i 

.s 

^$ 
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"  This  name  appears  in  contestant's  list ;  tlie  number  occurring  counted  for  both  candidates. 
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■  These  names  appear  in  contestant's  list,  the  numbers  occurring  for  both  candidates. 


DIGEST  OF  ELECTION  CASES. 


299 


Exhibit  No.  4. 
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*  These  names  appear  in  contestant's  list,  the  numbers  occurring  for  botli  candidates. 


MINOEITY  EEPOET. 

Tbe  undersigned  being  unable  to  concur  in  either  the  arguments, 
illustrations,  or  conclusions  of  the  majority  of  the  committee ;  feeling 
also  that  injustice  has  been  done  to  the  contestant,  and  that  he  has  in 
reality  been  elected  to  the  position  of  representative  in  the  fortieth 
Congress,  by  the  majority  of  the  legal  vote  cast  at  the  election  for  first 
congressional  district  of  Missouri,  November  6,  1866,  proceed  as  briefly 
as  possible  to  present  a  synopsis  of  the  case  for  the  information  of  the 
House. 

•  The  majority  in  their  report  present  the  extracts  from  the  constitution 
and  laws  of  Missouri  under  which  this  election  was  held,  and  then  pro- 
ceed to  take  up  points  as  made  by  contestant  which  they  summarily 
decide  against  him,  and  declare  the  sitting  member  entitled  to  the  seat. 
We  shall  examine  these  positions  as  made,  and  add  suggestions  which 
we  deem  vital  to  a  full  understanding  of  the  case ;  we  shall  also  present 
important  and  vital  considerations  in  behalf  of  contestant  which, 
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althougli  presented  for  the  action  of  the  committee  by  the  case  as  made 
before  them,  have,  by  some  strange  oversight,  been  wholly  ignored  or 
omitted  in  making  up  the  report  of  the  majority,  and  which  omissions 
would,  if  allowed  by  committee,  have  shown  the  majority  for  contestant. 
We  will  chiefly  follow  the  arrangement  of  the  majority  report,  and 
hence  commence  with 

Precinct  No.  30. 

At  this  precinct  the  law  of  Missouri  was  wholly  ignored  and  set  aside 
by  partisans  of  the  sitting  member,  in  direct  contravention  of  its  require- 
ments, and  by  unsworn  and  unofficial  persons;  and  although  the  evi- 
dence of  fradulent  intent  is  palpable,  yet  the  majority  apologize  for  the 
wrong,  and  neither  discard  the  poll  wholly,  nor  yet  purge  it  of  the  unreg- 
istered votes  received  and  counted  there  for  the  sitting  member.  The 
law  provides  that  a  list  of  the  qualified  voters  shall  be  ]nade  by  the  offi- 
cer of  registration,  who  shall  certify  the  same.  He  is  a  sworn  officer, 
his  duties  are  defined  by  law,  and  he  is  responsible  for  his  acts. 

The  law  requires  his  list  to  be  made  in  duplicate,  both  certified,  one 
to  be  deposited  with  the  county  clerk- to  be  kept'among  the  archives  of 
the  court,  the  other  to  be  delivered  to  one  of  the  judges  of  the  election, 
(if  then  appointed,)  and  take  his  receipt  therefor.  It  is  admitted  this 
list  was  furnished  by  the  register  according  to  law,  but  this  list  was  not 
used  according  to  law  to  determine  who  should  vote  at  that  election,  bflt  a 
list  was  used  made  by  other  outside  unsworn  partisans  of  the  sitting 
member,  said  to  accord  with  the  list  of  the  registrar,  except  that  it  was 
alphabetized  on  the  second  as  well  as  the  first  letter  of  the  voter's  name. 

By  whom  this  list  was  prepared  is  not  shown,  except  by  the  testimony 
of  one  John  Green,  who  says  he  suggested  its  preparation,  called  those 
to  his  house  whom  he  wanted  to  participate  in  it;  says  two  or  three  of 
the  judges  and  clerks  were  present  assisting,  but  carefully  avoided  the 
mention  of  any  name  as  present.    He  says,  page  139 : 

Cross-examination : 
Question.  When  was  this  experiment  maile  in  reference  to  the  number  of  votes  that 
could  hecastina  specified  time  ? — Answer.  This  was  the  day  after  they  got  the  books. 
This  was  done  principally  at  my  house,  as  the  nearest  place.  We  sat  all  round  a  table, 
and  the  names  uuder  each  letter  on  the  attested  list  were  marked  in  the  order  iu  which 
they  should  come — for  instance:  "S,"  followed  by  "A,"  was  marked  1  ;  then  the  next 
in  order  alphabetically  was  marked  2,  and  so  on.  The  names  were  called  off  from  that 
list,  and  a  man  wrote  them  down ;  then  the  names  were  all  counted  off  to  see  that  they 
agreed.  The  votes  couldn't  have  all  been  taken  with  the  certified  list,  and  this  change 
was  made  so  that  we  could  take  all  the  votes. 

The  committee  say  the  new  list  was  made  the  day  and  night  pre- 
ceding the  election,  and  seem  to  give  John  Green  as  the  authority, 
but  says  it  was  the  day  after  they  got  the  books,  which  by  law  is 
several  days  before  the  election. 

It  may  be  proper  to  inquire  who  is  John  Green,  who  thus  figures  in 
preparing  a  voting  list  for  this  precinct?  Was  he  the  registrar,  com- 
missioned and  sworn  to  perform  this  delicate  duty?  No.  Was  he  one 
of  the  judges  of  election  who  was  to  receive  the  legal  registered  votes'? 
No.  Was  he  one  of  the  clerks  of  the  election,  sworn  to  enter  truly  the 
names  of  voters'?  No.  What  connection,  then,  had  he  with  this  mat- 
ter, legally  or  officially  ?  None,  and  he  was  only  a  partisan  of  the  sit- 
ting member,  seeking,  by  all  means,  to  swell  the  vote  of  his  party  at 
that  election. 

What  judge  of  the  election  was  there?  It  is  not  stated.  Judges  of 
elections  are  only  sworn  as  such,  and  for  that  only  when  ready  to  enter 
on  this  duty;  so  also  of  clerks  of  election,  but  none  of  these  are  named 
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"as  present.  And  it  is  significant  that  even  the  registrar  was  not  present  at 
this  important  revision  of  his  work.  He  was  close  by  all  the  time ;  could 
easily  have  been  invited ;  could  have  rendered  aid  in  deciphering  his 
own  writing;  was,  moreover,  an  active  partisan  also  of  the  sitting  mem- 
ber. Why  was  he  not  present"?  Was  it  not  that,  being  a  sworn  officer, 
he  could  not  permit  names  on  that  list  that  were  "not  duly  registered  F 
This,  we  think,  is  the  only  legitimate  inference. 

John  Henson,  registrar,  swears,  page  165  of  the  testimony  in  this 
case: 

I  was  registering  officer  of  thirtieth  election  district ;  I  furnished  a  certified  list  of 
voters  in  that  district  to  judges  of  election,  except  some  little  errors         *  *  » 

That  the  judges  made  a  copy  of  my  hook  is  my  impression ;  it  was  not  done  in  my  pres- 
ence.   I  delivered  my  book  to  one  of  tlie  judges,  as  I  was  authorized  to  do. 

The  language  of  this  witness  is  clear;  he  teas  not  present  at  the  making 
of  the  copy  of  his  book.  His  impression  is,  it  was  copied  by  the  judges. 
Why?  He  was  probably  told  so  by  John  Green,  as  the  committee  are 
told  the  same  thing;  but  there  is  no  evidence  that  any  of  the  judges 
were  present,  no  names  being  mentioned;  nor  would  it  give  vitality  or 
legality  to  the  act  if  they  had  all  been  present  and  aiding,  for  the  law 
not  only  gives  no  authority  for  the  preparation  or  use  of  such  list,  but 
explicitlj'  provides  for  another  list  to  be  made  by  the  sworn  officer  of 
the  law,  the  registrar,  and  certified  by  him  to  be  a  full  and  true  list  of  the 
voters  registered.  This  list,  so  certified,  the  judge  who  gave  receipt  for 
it  must  produce  for  the  use  of  the  judges  of  election  at  the  opening  of 
the  polls,  and  during  the  process  of  the  election  the  judges  of  election 
shall  mark  or  write  opposite  the  name  of  each  voter,  as  his  vote  is  taken, 
"  voted."  Thus  he  may  not  vote  but  once;  and  his  name  being  on  this 
"  certified  list,"  prima  facie  he  is  a  voter,  and  the  judge  of  election  may 
not  go  behind  this,  for  this  list  is  "certified"  as  true  by  the  "officer  of 
registration."  This  new  list  got  up  by  Green,  &c.,  is  said  to  have  been 
a  "true  copy"  of  the  original  book  or  "list"  furnished  by  the  registrar, 
yet  no  one  testifies  to  any  examination  and  comparison  thereof  except, 
as  Mr.  Green  says,  by  counting  the  names  on  both  lists  and  finding 
them  to  agree  in  number.  Can  the  committee  sanction  this  method  of 
comparison  ?  Would  counting  the  words  verify  the  copy  of  a  bill,  a 
deed,  or  any  legal  instrument?  Surely  the  members  of  the  committee 
will  not  try  to  legalize  a  list  of  voters  compared  by  merely  counting  the 
names.  Further,  the  list  used  was  not  authenticated.  The  law  requires 
the  registrar  "shall  certify  to  the  list  of  voters;"  this  is  its  authentica- 
tion. Could  it  be  a  legal  copy,  if  even  every  name  on  the  original  was 
on  it,  without  this  authentication  ?  Did  any  court  ever  admit  as  evidence 
a  copy  of  a  deed,  even  though  containing  every  word  of  the  original, 
when  there  was  no  authentication  thereof? 

More  than  this,  did  ever  court  admit  as  evidence  a  paper  purporting 
to  be  a  copy  of  an  original  one,  made  evidence,  which  not  only  was 
not  authenticated  but  was  proven  never  to  have  been  compared  with 
the  original  of  which  it  purported  to  be  a  copy?  nay,  more,  when  the 
purported  copy  has  been  challenged  as  fraudulent,  but  is  not  then  pro- 
duced for  comparison  Avith  the  original,  would  any  court  or  jury  substi- 
tute such  copy  ?  Assuredly  they  would  not.  But  the  evidence  is  clear 
that  this  official  record  was  substituted  by  another,  claimed  to  be  a 
copy,  but  by  no  one  examined  and  compared,  not  even  certified  by  any 
one  as  true.  To  admit  such  would  be  to  ignore  all  the  practice  of  the 
past. 

The  committee  say,  however,  that  both  lists  were  used  during  the 
day  of  election.    The  language  is:   "Both  the  certified  list  and  the 
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copy  made  by  the  judges  were  present  and  were  used  by  the  judges  and' 
clerks  during  the  election." 

The  undersigned  do  not  read  the  testimony  in  the  same  way;  we 
recur  to  respondent's  testimony  found  in  H.  Mis.  Doc.  S"©.  37 — testimony 
in  this  case. 

John  Green  says,  page  138 : 

The  books  used  at  that  precinct,  at  the  last  election,  were  drawn  np  by  the  judges  of 
election.  We  compared  the  newly  arranged  alphabetical  list  with  the  certified  list  by 
counting  the  names  on  each,  and  found  that  they  agreed  all  through. 

Gustavus  Sessinghaus  Avas  duly  sworn  as  a  witness  on  the  part  of 
General  Pile,  and  testified  as  follows : 

I  am  twenty-eight  years  of  age,  a  merchant,  and  live  at  the  corner  of  North  Market  and 
Ninth  streets.  On  election  day  I  acted  as  judge  in  the  thirtieth  election  district,  in  the 
10th  ward.  Another  man  had  been  appointed,  but  he  declined,  and  I  was  appointed 
in  his  place.  The  judges  made  their  returns  on  the  cerfiiied  lists  made  by  the  regis- 
tering ofBcer.  The  clerks  on  election  day  made  use  of  a  true  copy,  so  far  as  I  know,  of 
the  certified  list.     (Page  139.) 

It  will  be  seen  that  the  "certified  list"  was  only  used  to  make  returns 
on  when  election  closed;  the  copy  was  used  during  the  day  of  election. 

C.  J.  H.  Hamig  was  duly  sworn  as  a  witness  on  the  part  of  General 
Pile,  and  testified  as  follows  : 

Afn  twenty-four  years  of  age,  a  dyer,  and  live  at  2117  Broadway.  I  acted  as  clerk  at 
the  thirtieth  election  precinct  last  election.  They  used  a  copy  made  from  the  certified 
list  of  the  registrar.  I  know  that  the  copies  agreed.  I  think  the  judges  made  their 
returns  on  the  certified  list.     (Page  140.) 

Here,  again,  they  used  the  copy ;  thinks  certified  list  was  used  for 
the  returns;  knows  copy  agreed  with  the  original,  but  don't  say  how  he 
knows  it. 

None  of  these  witnesses  testify  as  to  any  use  being  made,  during  the 
election  day,  of  the  list  furnished  by  the  registrar,  although  the  law, 
section  17,  required  that  the  word  "voted"  "he  at  the  time"  written 
on  the  "certified  list"  by  the  judge  of  election.  ISTo  one  testifies  this 
was  done. 

The  testimony  of  M.  B.  Clark,  another  of  the  judges,  on  page  21, 
corroborates  Sessinghaus,  judge,  the  clerks,  and  John  Green.  His 
testimony  is : 

Question.  Were  the  original  certified  registry  lists  used  by  the  judges  on  that  day  ? — 
Answer.  They  were  not. 

Q.  What  were  used? — A.  The  list  which  the  judges  received  at  the  county  clerk's 
office  was  copied,  in  order  that  their  names  might  be  arranged  alphabetically — perhaps 
it'  would  be  proper  to  say  in  lexicon  order — alphabetized  on  the  second  letter  as  well 
as  the  first ;  that  is,  if  a  man  by  the  name  of  Miner  should  come  to  vote  on  the  amended 
list  we  could  find  his  name  in  those  letters  that  commenced  with  Mi,  and  the  position 
of  those  names  on  the  list  would  be  indicated  on  the  list  in  the  margin. 
.  Q.  Did  the  judges  use  any  other  list  but  this  that  day  ? — A.  The  list  used  was  a  copy 
of  the  list  received  from  the  county  clerk's  office,  and  the  additional  list  brought  in  by 
the  registering  officer  during  the  day  of  these  sixty  or  seventy  names. 

Q.  What  was  done  with  the  certified  lists  that  came  from  the  county  clerk — wha,t 
was  done  with  them  ?  You  say  the  judges  did  not  use  them. — ^A.  I  can't  say  where  the 
list  was  during  the  day,  but  it  was  present  a  portion  of  the  time,  for  we  referred  to  it, 
to  ascertain  whether  some  of  the  names  on  the  list  we  were  using  w^ere  not  on  that  list, 
and  we  found  in  that  instance  the  copy  which  we  were  using  seemed  to  be  correct,  in 
so  far  as  these  sixty  or  seventy  names  were  concerned. 

Q.  Did  you  compare  this  alphabetical  list  as  a  judge  with  the  certified  list,  to  see 
that  it  was  correct  in  every  name  ? — A.  I  did  not. 

Q.  Do  you  know  any  one  that  did  ? — A.  I  know  of  no  one  of  my  own  knowledge. 

Yet,  notwithstanding  all,  it  is  assumed  by  the  majoritj^  that  b6th 
lists  were  in  use.  We  well  recollect  that,  in  his  oral  argument,  the 
sitting  member  urged  this  view,  seeming  chiefly  to  rely  upon  the  testi- 
mony of  one  other  of  the  clerks,  C.  P.  Gould — testimony,  page  137 — 
and  the  majority  of  the  committee  seem  also  to  rely  on  him  to  sustain 
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tlieir  positiou.  Grould  says:  "The  books  that  were  used  were  the 
Teturn  books  from  the  registrar,  and  they  were  copied  on  other  sheets  and 
put  into  alphabetical  order,  that  we  might  find  the  names  readily." 
Again  he  says :  "I  had  the  original  list  in  my  hands  most  of  the  day, 
and  when  there  was  occasion  to  refer  to  them  I  generally  did  it."  But 
even  this  man,  willing  witness  as  he  evidently  is,  does  not  swear  that 
this  original  list,  which  he  claims  to  have  held  during  most  of  the  day, 
was  marked  "voted,"  if  any  list,  was  so  marked  at  the  time,  as  the  law 
peremptorily  enjoined. 

It  will  not  be  forgotten  by  the  committee  that  the  respondent,  in  his 
verbal  argument,  tried  to  prove,  by  the  testimony  of  this  witness,  that 
the  original  lists  only  were  used  during  the  day  of  election,  and  that 
the  new  lists  were  used  merely  as  indexes  to  iind  the  names  on  the 
original,  and  that  on  the  new  lists  the  names  were  numbered  from  No. 
1  up,  so  as  to  show  on  what  page  of  the  original  the  name  could  be 
found,  &o.  The  idea  itself  would  seem  to  contradict  the  object  for 
which  the  new  list  was  made,  but  it  was  supported  by  no  testimony, 
and  no  Avitness  refers  to  it  in  any  such  light;  doubtless  the  respondent 
mistook  Mr.  Green's  statement  of  the  manner  of  making  the  new  list,  by 
numbering  the  second  letters  of  the  names  one,  two,  three,  &c.,  &c., 
and  his  grammatical  construction  of  the  word  "them,"  in  the  above 
extract  from  Gould's  testimony,  was  equally  unfortunate  in  trying  to 
refer  it  to  the  new  lists.  N^ow,  we  submit  that  even  this  does  not  bear 
out  the  assumption  that  the  original  was  used  at  all  except  when  some 
voter  presented  himself  whose  name  was  not  on  the  sheets  they  were  using, 
the  "new  list;"  then  they  referred  to  the  true  or  legal  list  to  verify  the 
tiew  or  illegal  list ;  but  if  this  name  was  on  the  latter,  although  he  may 
not  have  been  registered  at  all,  then  his  Vote  was  taken  and  unquestioned. 
No  other  view  can  be  taken  of  this.  But  we  will  look  a  little  closer 
into  the  testimony  of  this  man  Gould,  who  seems  quite  a  willing  witness 
for  respondent.  He  says,  page  137 :  "On  the  day  of  the  election  I  was 
acting  as  clerlt  of  the  election  at  the  thirtieth  district.  I  was  merely 
taking  down  the  names  of  voters,  and  copying  and  numbering  the 
ballots  as  they  were  put  in."  This  was  all,  indeed!  Why  was  he  copy- 
ing the  ballots?  They  were  presumed  to  be  secret.  Why,  or  by  what 
authority,  was  he  copying  the  ballots  f  Possibly  he  does  not  mean  that. 
much,  although  he  swears  to  it;  but  he  was  "clerk  at  the  election;"  he 
was  merely  taking  down  the  names  of  voters  as  they  presented  them- 
selves, and  entering  them  and  corresponding  numbers  on  the  voters' 
list.  Yet,  if  he  was  doing  this,  his  time  was  certainly  fully  occupied 
without  the  addition  of  holding  in  his  "hands  most  of  the  day"  the 
■duly  certified  lists  containing  some  thirteen  hundred  names,  nor  was 
it  in  his  power  to  compare  the  lists  at  all  if  he  wrote  down  the  voters' 
names  as  they  presented  themselves.  The  whole  thing  is  preposterous. 
But  it  must  be  borne  in  mind  that  it  is  not  upon  the  clerks  that  the  law 
■devolves  the  duty  of  examining  the  list  of  voters,  and  writing  opposite 
the  names  the  word  "  voted,"  but  upon  the  judges  or  some  one  of  them ; 
and  in  the  labored  examination  of  this  case  by  the  majority,  we  challenge 
the  production  of  any  evidence  that  this  requirement  of  the  seventeenth 
section  of  the  law  was  by  any  one  written  "a*  the  time"  on  the  legal 
list,  nor,  indeed,  on  any  list.  The  idea  suggested  by  the  committee  that 
the  new  list  was  prepared  and  numbered  so  as  to  facilitate  the  finding 
cf  the  names  more  readily,  when  first  suggested  in  his  oral  argument 
by  the  sitting  member,  seemed  so  ridiculous  that  the  chairman  of  the 
committee  asked  him  if  this  use  of  the  new  list  would  not  retard  rather 
than  facilitate  voting,  by  requiring  the  judge  first  to  examine  the  new 
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list  to  find  the  page  of  the  old  or  certified  list  ou  which  the  name  was 
to  be  found,  that  we  did  not  expect  to  find  it  used  again  in  the  offtcial 
report  of  the  majority.  We  will  only  say,  however,  that  the  testimony 
will  be  searched  iu  vain  for  any  evidence  of  such  intended  or  actual  use 
of  this  new  list.  The  majority  say  "the  alphabetical  list  made  by  the 
judges  has  not  been  furnished  to  the  committee."  Whose  fault  is  it 
that  it  has  not  been  1  Xot  the  contestant's,  surely.  He  attacked  that 
list  as  fraudulent  in  his  "notice  to  contestee."  (See  No.  14,  page  3^ 
alleging  that  "the  certified  list  of  registered  voters  was  not  used  by  the 
judges  and  officers  of  election,  nor  was  the  election  conducted  in  accord- 
ance therewith.")  The  respondent's  reply  to  this,  ou  page  9,  is  rather 
adroit;  he  denies  that  "the  certified  list  of  registered  voters  was  not 
received  by  the  judges  and  officers  of  election."  The  contestant  did 
not  say  it  was  ^^  not  received,^' hnt  that,  being  received,  "  it  was  not  used;" 
and  the  respondent,  by  his  witnesses.  Green,  Gould,  Sessinghaus,  Hamig^ 
and  Henson,  proves  the  preparation  and  use  of  another  list  than  that  fur- 
nished according  to  law,  and  yet  does  not  furnish  that  list  for  comparison ! 
The  contestant  called  on  the  county  clerk  to  produce  it  on  the  presump- 
tion it  would  be  filed  iu  his  office  according  to  law ;  but  it  was  not  in 
the  clerk's  office.  He  summoned  Clark,  one  of  the  election  judges,  and 
his  friend.    On  page  21  his  testimony  is : 

Question.  In  whose  possession  are  those  certified  lists  now,  viz,  tlie  original  alpha- 
betized copy? — Answer.  In  the  possession  of  Mr.  Sessinghaus,  (one  of  the  judges.) 

The  respondent  summoned  Mr.  Sessinghaus,  his  friend,  but  he  don't 
ask  him  to  produce  the  new  list  for  comparison  with  the  original,  nor 
yet  does  he  furnish  it  to  the  committee.  What  is  the  legitimate  infer- 
ence? That  the  comparison  would  have  developed  its  fraudulent 
character,  and  fully  justified  the  contestant  iu  his  charge,  and  which  he 
strongly  substantiates  by  the  list  of  the  names  of  those  who  voted  at 
that  precinct  "not  duly  registered." 

This  brings  ns  to  the  next  point  made  in  report  of  the  majority,  who 
say  of  the  one  hundred  and  fifty  or  more  names  presented  by  the  con- 
testant as  not  found  on  original  registration,  nor  yet  on  the  "certified 
list"  received  from  county  clerk  and  certified  as  being  true  copy  of  orig- 
inal filed  with  him  by  the  registrar,  and  which  copy  iu  manuscript  was 
in  possession  of  committee:  "The  committee  find  one  hundred  and 
twenty-four  of  the  names  upon  the  original  varied  iu  the  spelling  and 
in  some  instances  iu  the  sound,  but  which  the  committee  believe  are  the 
same  names."  This  would  still  leave  some  twenty -five  names;  how  do 
they  get  to  vote?  They  are  not  ou  the  original  registration,  either  by 
analogy  of  spelling  or  sound,  nor  yet  ou  the  list  certified  by  theregistrar; 
how,  then,  were  they  allowed  to  vote,  if  only  the  uames  on  the  certified 
list  Avere  placed  ou  the  list  gotten  up  by  John  Green  and  others? 

But  they  say  again,  "five,"  whom  they  name,  "voted  for  contestant 
and  are  also  found  ou  original."  If  they  are  on  the  list  of  registered 
voters,  then  they  were  entitled  to  vote  for  either  party.  But  the  major- 
ity say  again,  "forty-two  votes  for  contestant  are  not  on  the  original, 
but  on  voters'  list."  If  so,  does  that  change  the  position  of  contestant, 
that  this  poll  should  be  thrown  out  for  fraudl 

The  position  assumed  by  contestant  is  that  these  names  were  jjut  on 
in  fraud;  the  party  friends  of  the  sitting  member  coutrolled  the  regis- 
trar; he  was  his  partisan;  but  these  names  are  not  ou  his  list,  therefore 
he  is  not  responsible.  The  partisan  of  the  sitting  member,  John  Green, 
and  the  confreres  whom  he  got  to  his  house  at  night,  Avithout  the  aid  of 
the  registrar,  to  get  up  a  list  of  voters  to  be  used,  and  which  Avas  used 
at  the  election,  must  have  put  these  forty-two  names  on  the  voters'  list,, 
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supposiug  they  woiild  vote  for  the  sitting  member;  but  they  did  not,  it 
seems,  do  so,  but  the  committee  say  they  voted  for  the  contestaut.  Does 
this  change  its  fraudulent  character!  The  majority  say,  however,  "the 
committee  are  not  prepared  to  say  that  these  forty-two  are  not  on  the  orig- 
inal iu  some  form."  Nor  do  we  doubt  they  are  to  be  found  on  the  original, 
although  they  may  be  and  probably  are  among  those  left  off  the  original 
certified  list  by  the  registrar,  but  added  afterwards  when  disturbance 
was  made  about  it,  as  testified  by  registrar  and  several  other  parties. 

We  desire,  however,  to  mal<e  a  few  more  observations  in  reference  to 
these  lists,  and  the  numbers  found  registered.  The  views  of  the  major- 
ity on  the  Anglicising  of  German  names,  bad  and  improper  spelling, 
&c.,  may  all  be  very  correct.  We  express  no  opinion,  except  to  ask  the 
same  liberal  construction  be  extended  to  apparent  similar  discrepancies 
charged  in  votes  for  the  contestant,  nor  have  we  had  the  time  necessary 
to  go  into  a  very  thorough  examination  of  discrepancies  either  in  the 
spelling  or  sounds  of  all  the  names,  although,  from  a  cursory  examination, 
we  are  satisfied  there  are  hundreds  of  names  voted  on  both  sides  not 
spelled  accurately,  but  examination  by  those  locally  familiar  will  show 
them  merely  misspelled,  and  therefore  not  to  be  thrown  out  in  the  count. 
But  this  is  not  wholly  the  case  with  those  under  consideration.  The  con- 
testant in  his  brief  gave  a  list  of  names,  which  he  was  unable  to  find,  as 
such,  either  on  original  or  certified  list.  The  respondentin  his  brief  substi- 
tuted for  these  other  names  supposed  to  be  intended  for  them,  and  duly 
registered.  "Vy"e  have  examined  the  brief  of  the  sitting  member  sub- 
mitted to  the  committee,  and  find  he  presents  ninety-eight  names  who 
are  registered,  and  whose  names  he  claims  to  be  intended  for  that  num- 
ber who  voted  in  other  names.  Assuming  that  to  be  true,  what  then? 
Why,  there  is  still  left  voting  for  the  sitting  member  forty-six  votes,  for 
which  he  in  all  his  investigations  can  find  no  names  registered  that  can 
be  substituted  therefor.  How  came  they  voting  if  not  registered?  The 
judges  would  not  receive  votes  unless  on  the  list  of  voters.  These  names 
were  not  on  the  certified  list  furnished  to  the  judges  by  the  registrar, 
that  is  clear,  as  examination  of  copy  of  that  list  certified  by  county 
clerk  shows.  They  are  not  on  original  registration  list  presented  in 
Doc.  37,  for  no  name  bearing  any  analogy  to  them  can  be  fovind  among 
them.  How,  then,  do  they  get  to  vote?  Clearly  their  names  must 
have  been  put  on  the  additional  and  unauthorized  list  of  Green  used  at 
the  election. 

But  there  is  one  other  point  in  this  list  as  furnished  by  the  sitting 
member.  Among  the  names  he  substitutes  for  unregistered  names 
voted  are  eighteen  jjersons,  all  of  whom  voted  in  their  own  proper  names, 
so  that  either  these  persons  voted  twice,  or  else  the  eighteen  names  for 
which  they  are  substituted  are  fraudulent  votes,  like  the  forty-six  for 
whom  no  substitutes  are  found.  The  contestant,  in  his  replication  to 
contestee's  brief  and  argument,  pointed  out  these  discrepancies  in  writ- 
ten sheets,  and  added  some  thirty  other  names  of  voters  not  found 
registered,  and  we  are  a  little  surprised  that  the  majority  of  the  com- 
mittee should  still  assume  the  substituted  names,  when  it  was  clearly 
shown  the  parties  had  voted  in  their  own  name. 

Many  of  the  names  clqiimed  by  the  sitting  member  to  be  fairly  substi- 
tuted for  other  nam^s  as  voted,  and  which  the  majiority  assume  as 
correct,  we  are  unwiHing  to  recognize  as  coming  within  any  legal  prin- 
ciple heretofore  estabfished,  but  we  do  not  care  to  extend  this  investi- 
gation further.  We  have  clearly  shown,  we  think,  that  the  mandatory 
provisions  of  the  constitution  and  laws  of  Missouri  have  been  violated 
and  set  aside;  that  the  legal  list  of  voters  was  not  used  as  the  law 
H.  Mis.  Doc.  152 20 
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requires,  but  another  list  got  up  in  secret  by  unknown  persons,  and 
apparently  partisans  of  the  sitting  member,  without  any  authority  of 
law  whatever;  that  the  list  was  not  written  on  "voted,"  as  the  law 
requires.  That  the  new  and  unauthorized  list,  although  in  the  hands  of 
the  friend  and  witness  of  the  sitting  member,  was  not  produced  bj'  him 
for  examination  and  comparison;  and  finally  that  the  names  of  at  leaSt 
sixty-four  persons  who  voted  at  that  precinct  are  not  to  be  found  on'  the 
true  lists,  and,  therefore,  must  have  been  added  to  the  false  or  illegal 
list  used  on  that  occasion,  thereby  clearly  showing,  in  our  opinion,  suffi- 
cient evasion  and  disobedience  of  the  requirements  of  the  election  law 
of  Missouri  at  the  thirtieth  election  precinct  to  authorize  this  committee 
to  advise  that  the  poll  list  of  the  thirtieth  precinct  be  thrown  out,  and 
not  counted  for  either  party,  in  consonance  with  all  reported  decisions, 
both  in  Congress  and  the  coiu-ts  in  all  analogous  cases.  In  view  of  all 
the  violations  of  the  law  of  Missouri,  and  the  positive  presence  of  fraud 
in  this  case,  how  small,  how  insignificant  the  violations  of  law  in  Pike 
Township,  Ohio,  thrown  out  in  the  late  case  of  Delano  vs.  Morgan,  by 
this  same  committee  and  sustained  by  the  House,  simply  on  the  techni- 
cality that  the  law  requires  three  judges  to  be  each  electors;  ojie  of  these 
judges  was  alleged  to  be  a  deserter,  disqualified  as  an  elector,  therefore 
incapable  of  being  a  judge,  and  also  that  the  return  did  not  state  all 
who  voted  were  "electors,  as  required  by  law."  Eo  fraud  alleged  or 
proved,  no  fraudulent  list  of  voters  furnished  and  used  contrary  to  and 
in  direct  contravention  of  law.  The  majority,  who  voted  to  throw  out 
that  precinct  and  thus  remove  the  sitting  member,  deliberately  say  in 
the  report  of  the  same  majority  which  we  are  reviewing  and  from  which 
we  dissent,  "The  committee  are,  therefore,  of  opinion  that  it  is  not 
shown  that  there  was  any  fraudulent  substitution  of  voters'  names  at 
this  precinct."  If  this  is  so,  then  no  effort  need  ever  be  made  to  show 
fraud  in  any  election. 

We  will  only  add  that  thirty  or  forty  other  names  were  furnished  by 
the  contestant  which  seem  not  to  have  entered  into  the  calculation  of 
the  majority  of  the  committee  at  all. 

But  if  in  accordance  with  usage  this  poll  is  not  so  tainted  with  fraud 
by  the  clear  violations  of  the  law  as  to  demand  that  it  be  thrown  out  of 
the  count  entirely,  surely  the  contestant  is  entitled  to  have  the  poll 
purged  of  the  votes  clearly  shown  not  to  be  registered,  or,  being  reg- 
istered, who  had  themselves  voted  in  their  own  proper  names. 

The  next  jjoint  made  and  argued  by  the  majority  of  the  committee  is 
as  to  the  thirty  seventh  precinct. 

The  contestant,  in  his  printed  brief,  pp.  6  and  7,  says  : 

II. — Pkecinct  No.  37 — Defective  ketukn. 

lu  pretiuot  No.  37  the  return  is  defective,  because  not  based  on  registration  and 
accompanied  by  the  list  on  which  the  election  was  conducted.  The  law  requires  .not 
only  that  the  registration  shall  he  made,  T)ut  shall  he  returned,  to  the  county  court,  and 
that  the  list  used  at  the  election  shall  be  checked,  as  voted,  by  the  judges,  and  acoom- 
pa;ny  the  return.  Tlie  original  registry  is  not  found  in  the  county  clerk's  office,  (see 
page  596,  printed  testimony.  No.  ai ;  also  page  6,)  nor  does  any  copy  accompany  the 
return.  Both  are  required  to  make  the  return  valid.  So  far  as  officiaily  appears  there 
was  no  registration,  and  hence  no  election  in  that  precinct. 

The  section  of  the  law  is  as  follows,  viz : 

Sec.  14.  The  officers  of  registration  shall,  as  soon  as  uijiy  be,  deppsit  with  said  clerk 
the  original  books  of  registration,  which  shall  be  kept  and  preserved  among  the  records 
of  the  court,  except  when  otherwise  disposed  of  as  hereinafter  directed. 

The  committee  say : 

The  only  evidence  before  the  committee  that  the  original  registry  list  was  not 
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returned  is  as  follows:  "No.  21  registration  book  not  returned  to  clerk's  office. — Jas 
C.  Moody,  Judge."  This  certificate  is  without  date,  and  there  is  no  proof  before  the 
committee  when  it  was  made. 

They  then  proceed  to  argue,  from  the  case  of  Brockenbrough  vs. 
Cab.ll,  that  because  the  election  laws  of  some  States  require  votes  to  be 
counted  and  certified  within  thirty  days,  such  provision  is  only  directory, 
and  votes  may  as  well  be  counted  if  returned  afterward,  &c.,  aud  hence 
they  pass  this  point  as  not  sufficiently  proved,  &g. 

We  regret  to  diifer  so  entirely  with  the  majority  upon  this  point,  both 
as  to  the  fact  and  the  law. 

The  fact  is  as  stated  by  contestant  above  that  the  certificate  of  the 
clerk,  the  legal  custodian  of  this  book  of  registration,  had  not  been 
returued  to  his  office,  up  to  the  date  of  liis  certificate,  January  3,  1867. 
(See  page  6  of  printed  testimony.) 

The  intent  of  the  statute  is  very  clear,  and  hence  its  mandatory  char- 
acter. Persons  illegally  registering  are  liable  to  penalties,  and  the  book 
of  registration  is  made  evidence  in  the  courts. 

Hence  this  book  is  required  to  be  deposited  with  the  clerk  of  the 
county  court,  and  may  be  used  as  evidence,  &c.,  according  to  law.  It 
being  important  to  the  coutestant,  indeed  indispensable,  to  know  whc 
\vere  entitled  to  vote,  by  being,  as  the  law  requires,  registered  "  ten 
days  before  the  election,"  he,  as  the  law  of  Congress  required,  gave 
notice  with  such  particularity  as  was  possible  of  the  grounds  of  his  con- 
test, and  having  served  his  notice,  applied  to  James  C.  Moody,  judge  of 
the  circuit  court  for  St.  Louis  County,  requesting  certified  copies  of  ne- 
cessary papers,  among  them  the  registration  and  certified  lists,  to  be 
furnished  hi  in  by  the  clerk,  the  custodian  thereof.  Tliis  application  is 
dated  December  11,  1860,  and  is  included  in  the  order  of  Judge  Moody 
to  the  county  clerk.  Eager.  (See  pp.  4  and  5  of  record.  House  Doc.  No. 
37.)  The  answer  of  Samuel  W.  Eager,  clerk,  on  page  6,  is  the  return 
to  the  command  of  the  judge,  is  dated  January  3, 1867,  aud,  enumerating 
the  papers  asked  for  and  returned,  says : 

I  have  the  honor  to  produce  certified  copies  of  the  original  registration  books  of  dis- 
tricts No.  21  to  42  inclusive,  idUIi  the  exception  of  the  hook  of  the  thirty-seventh  district,  which 
iook  has  not  heen  returned  to  this  office. 

Each  of  these  books,  as  the  copies  delivered  to  him  by  the  clerk, 
are  certified  to  by  the  judge,  beginning  at  No.  1  on  page  178  of  the 
record  up  to  page  596,  No.  21,  where  he  certifies,  "  No.  21  registration 
book  not  returned  to  clerk's  office. — James  C.  Moody,  Judge,"  and  then 
follows  in  order  poll-book  of  thirty-seventh  district. 

It  is  thus  fully  certified  that  up  to  January  3,  1867,  at  least,  the  date 
of  Eager's  certificate — Moody's  being  made  after — this  return  had  not 
been  made. 

The  law  requires  registration  shall  close  at  least  ten  days  before  the 
election.  The  election  was  November  6;  ten  days  before  was,  say, 
October  27,  and  this  certificate  is  dated  January  3,  1867,  or  say  about 
sixty-eight  days  after  registration  closed,  and  yet  the  return  is  not  made. 

The  contestant  must  close  his  case.  He  may  allege  that  any  number  of 
the  one  hundred  and  sixty-four  voters  whose  votes  were  received  at  that 
precinct  were  not  there  ou  or  before  the  27th  of  October,  or  that  they 
labored  under  other  disabilities ;  that  they  took  the  oath  falsely,  &c. 
But  how  are  these  things  to  be  proved  or  disproved!  Only  by  the  offi- 
cial registration  or  certified  copy,  in  accordance  with  the  layr  of  Mis- 
souri. But  in  this  case  there  is  neither ;  being  no  original,  there  can  be 
no  copy.  It  is  clearly  the  right  of  the  contestant  to  have  this  record ; 
neither  he  nor  the  committee  can  tell  without  it  whether  any  of  these 


308  DIGEST   OF    ELECTION    CASES. 

men  were  legal  voters  in  Missouri,  where  registration,  under  certain 
conditions  precedent,  is  demanded  and  peremptorily  required. 

Now,  we  ask,  upon  what  evidence  does  the  majority  of  the  committee 
act  in  receiving  as  legal  votes  these  one  hundred  and  sixty-four  from 
district  No.  37 1  There  is  none ;  for  there  can  be  no  legal  vote  without 
registration,  and  there  is  absolutely  no  evidence  of  registration  in  that 
district.  This  conduct  is  in  most  noticeable  contrast  with  the  rejection 
by  the  majority  of  the  committee  of  certain  precincts  in  Kentuclcy,  in 
the  case  of  McKee  vs.  Young,  where  the  grounds  of  objection  in  no  way 
touched  the  merits  or  fairness  of  the  election. 

The  sitting  member,  in  his  verbal  argument  before  the  committee, 
admitted  that  he  had  no  doubt  that  when  Eager,  clerk,  made  the  certifi- 
cate the  book  had  not  then  been  returned,  but,  when  asked  by  the  chair- 
man of  the  committee  if  he  knew  it  had  been  returned  since,  he  said  he 
did  not  know  whether  it  had  or  not. 

If  it  had  been  returned  he  could  liave  i)rocured  a  copy  and  thus 
refuted  the  allegation.  Failing  to  supply  the  lack,  and  especially,  when 
his  own  party  friends,  the  registrar  and  the  county  clerk,  are  the  only 
ones  that  could  supply  the  list,  the  case  on  all  principles  of  justice  must 
be  given  against  him,  and  this  precinct  ought  to  be  thrown  out. 

In  the  case  of  Blair  vs.  Barrett,  the  contestant  alleged  the  absence  of 
evidence  on  the  record  that  the  judges  had  been  sworn ;  it  was  held  by 
the  committee  and  the  House  that  it  was  the  duty  of  the  contestee  to 
supply  this  evidence;  failing  in  which  this  precinct  was  thrown  out, 
and  Barrett  lost  his  seat.  This  ruling  has  been  since  affirmed.  This 
has  frequently  been  held  a  necessary  part  of  the  return.  The  Missouri 
law  makes  the  evidence  of  registration  essential  to  the  right  to  vote, 
and  the  preservation  of  this  evidence  in  a  given  office  an  imperative 
requirement.    Can  the  committee  set  aside  this  provision? 

The  majority  of  the  committee  have  held  in  the  recent  case  of  Delano 
vs.  Morgan,  that  while  the  law  of  Ohio  specifically  required  the  return 
should  show  that  all  who  voted  were  "electors,"  and  as  this  designation 
was  omitted  in  the  certificate  of  return,  the  omission  was  fatal.  The 
Missouri  law  requires  registration  ;  requires  the  evidence  thereof  to  be 
filed  with  the  clerk;  requires  the  voters  name  to  be  marked  "voted"  on 
the  list,  and  this  list  to  be  returned.  None  of  these  absolutely  mandatory 
provisions  are  complied  with,  and  yet  the  majority  of  this  committee  fail 
to  see  this  fatal  omission,  which  practically  shields  a  party  friend. 

Presuming  the  attention  of  the  majority  had  not  been  directed  to  the 
peculiar  reasons  of  this  requirement  we  have  given  to  it  this  examination, 
and,  in  accordance  with  all  analogous  precedents,  reject  the  poll,  and 
shall  therefore,  in  our  summary  of  result,  deduct  it  from  each  of  the 
parties.     The  vote  at  that  precinct  Was:  Pile,  94;  Hogan,  69. 

We  next  refer,  although  not  next  in  the  order  of  the  majority,  to  "the, 
after-sunset  vote."  The  majority  do  not  undertake  to  settle  the  legality 
of  this  vote,  nor  indeed  to  express  any  opinion  upon  it,  yet  retain  the 
return  for  the  twenty-sixth  precinct,  because  there  only  the  voting  was 
continued  without  any  formal  closing  of  the  polls.  We  are  unwilling  to 
unite  in  this  acquiescence,  believing  it  would  make  a  very  bad  precedent, 
and  lead  to  injurious  consequences.  The  election  law  of  Misssouri 
requires  the  polls  to  be  opened  "from  sunrise  to  sunset."  The  question 
of  the  legality  of  votes  taken  after  sunset,  as  far  as  our  knowedge  goes, 
has  never  been  adjudicated  in  that  State;  indeed  we  do  not  find  that  any 
after-sunset  vote  had  ever  before  been  counted  in  the  State.  When  the 
return  was  made  from  the  twenty-sixth  precinct  of  a  night  vote,  the  clerk 
and  judges  passing  on,  or  rather  footing  up,  the  returns  from  the  pre- 
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cincts  heard  an  argument  from  one  gentleman  on  the  subject;  after  which, 
the  clerk  and  one  coimty  judge  agreed  to  receive  this  return  and  certify  it 
up  to  the  secretary  of  state.  The  other  county  judge  united  in  the  certifi- 
cate to  the  general  return,  but  refused  to  certify  the  "after-sunset  vote," 
and  entered  his  protest  against  its  reception.  (See  testimony  of  John  F. 
Jjong,  county  j  udge,  page  33.)  The  other  election  judges  generally  refused 
to  count  and  certify  the  night  vote,  but  when  at  last  they  did  send  it  up 
to  the  clerk  from  the  twenty-eighth  precinct  he  refused  to  receive  and 
include  it  in  returns.  The  secretary  of  state,  in  his  oflScial  certificate  filed 
with  the  committee,  evidently  does  not  regard  the  night  vote  as  of  equal 
validity  with  the  day  vote,  for  he  enumerates  them  separately,  and 
specifically  presents  the  former  in  red  ink,  in  contradistinction  with  the 
latter,  thus: 

Willam  A.  Pile  received  6,587  votes  before  sunset;  141  votes  after 
sunset;  total  vote  before  and  after  sunset,  6,728. 

John  Hogan  received  6,417  votes  before  sunset;  93  votes  after  sunset ; 
total  votes  before  and  after  sunset,  6,510. 

Assuredly  if  he  deemed  after-sunset  vote  as  legal  as  the  day  vote,  he 
would  have  made  no  such  distinction.  The  undersigned  deem  the  argu- 
ment in  contestant's  brief,  ou  this  subject,  conclusive;  but  are  unwilling, 
even  tacitly,  to  admit  the  legality  of  such  votes. 

We  state  freely,  if  the  night  vote  is  to  be  counted  at  all  it  should  all 

be  counted,  and  the  evidence  is  clear  to  our  minds  that  the  contestant 

would  have  a  large  majority;  but,  unwilling  to  open  such  a  door  to 

fraud,  Ave,  without  any  hesitation,  reject  the  whole  after-sunset  vote,  and 

,  trust  the  majority  will,  on  further  examination,  adopt  our  conclusion. 

The  next  point  we  note  in  the  report  of  the  majority  is  the  argument 
in  reference  to  illegal,  because  "unregistered  votes,"  charged  by  con- 
testant to  have  been  polled  at  certain  precincts  for  the  sitting  member, 
and  by  him  repelled  on  the  ground  that  many  of  these  names,  being 
written  by  the  voters  in  German,  may  have  been  misspelled  in  writing 
them  in  English. 

We  are  free  to  admit  that  such  errors  may  occur ;  nor  do  we  under- 
stand the  contestant  to  claim  such ;  for  from  the  cursory  examination  we 
have  been  able  to  give  this  matter,  we  should  infer  there  were  sev- 
eral hundred  such  misspelled  names  in  these  lists,  mostly  made 
by  appai-ently  very  ignorant  and  incompetent  registrars  and  election 
clerks.  But  these  are  not  what  contestant  complains  of,  hut  that  names  are 
marlced  voted  for  which  no  reasonably  analogous  name  can  he  found  among 
those  who  are  registered.  To  present  a  few  instances  as  illustrations,  we 
quote:  the  contestant  charges  that  " Charles  S.  Maury, "  who  votes,  is 
not  registered.  The  contestee  says  this  name  should  be  "Charles  L. 
Malony."  Possibly  this  mistake  might  have  been  made,  and  would  be 
admitted,  but  that  "  Chas.  L.  Malony"  voted  in  his  own  name;  hence,  he 
either  voted  twice  or  this  substitution  should  not  be  made.  So,  also, 
"George  Beckman,"  it  is  charged,  is  not  registered.  Contestee  says 
this  name  is  not  registered,  but  it  is  intended  for  "  George  Buchanan," 
who  is  registered. 

There  is  not  sufficient  analogy  to  admit  tbem,  and,  besides,  "George 
Buchanan"  swears  that  he  did  not  vote  at  all,  because,  Avhen  he  handed 
his  ticket  to  the  judge  to  vote  for  contestant,  it  was  refused  because  his 
name  was  already  marked  on  the  list  "  voted, "  doubtless  the  fraudulent 
vote  of  George  Beckman,  above. 

We  could  present  many  other  illustrations,  but  forbear.    The  majority ' 
enter  into  a  learned  argument  on  language,  especially  the  changing  of 
German  into  English  names,  &c.    We  do  not  feel  disposed  to  go  into 
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those  matters.  The  majority  seem,  however,  satisfactorily  to  account  to 
themselves  for  the  great  discrepancies,  both  in  sound  and  spelling,  of 
the  names  presented ;  and  conclude  by  the  general  statement  that  the 
committee  find  all  the  names  charged  by  contestant  against  the  coutestee 
sufficiently  indicated  on  the  registration  lists;  hence  not  fraudulent. 

But,  singularly  enough,  they  say,  "The  committee  are  unable  to  find 
the  names  of  those  voting  for  contestant."  "German  idioms  ;"  "bad 
spelling;"  "taking  down  names  by  sounds;"  "copying  names,"  and 
consequent  liability  to  mistake — none  of  these  can  be  applied  to  cure 
names  voting  for  contestant  furnished  by  contestee.  They  are  all  fraudu- 
lent votes,  which  the  committee  are  unable  to  find  registered,  or  even 
indicated  by  similar  names.  The  contestant  has  had  no  sufficient  oppor- 
tunity to  examine  or  attempt  the  correction  of  grave  errors,  to  illustrate 
which  we  select  some  from  the  list,  viz:  "John  P.  Lorkin"  is  regis- 
tered John  H.  Linkin;  "E.  A.  W.  Krenshaw"  is  registered  as  Eaw 
Crenshaw.  Now,  while  the  committee  could  find  no  names,  as  registered, 
to  stand  for  those  names  and  others,  we  can  but  adruire  the  great  stretch 
of  charity  which  when  the  name  "  Gotlieb  Steindler, "  as  voted,  is  claimed 
to  be  not  registered,  they  can  readily  assume  that  it  should  be  "  G. 
Spinelun,"  or  else  "Gottleib  Sepmellen."  When  "H.  Winhold"  is  the 
name  as  voted,  claimed  not  to  be  registered,  the  committee  find  the  name 
clearly  indicated  by  "H.  Memolett,"  or  surely  by  the  name  "Henry 
Meinholett. "  When  the  name  of  "  Henry  Gutledge,"  as  voted,  is  claimed 
not  to  be  registered,  the  committee  can  readily  find  his  name  substituted 
by  "Herman  Hetlage,"  or  "Herman  E.  Hettage."  But  enough  of  this; 
we  might  supply  many  such  from  the  brief  of  contestee. 

We  close  this  point  with  a  single  remark :  All,  without  an  exception,  of  "■ 
the  registering  of&cers  were  all  the  partisan  friends  of  the  sitting  member, 
and  were  all  opposed  to  the  contestant.  They  registered  whom  they 
pleased,  rejected,  whom  they  pleased,  and  no  appeal  lay  from  their  deci- 
sion to  any  one  but  themselves.  They  arranged  and  made  up  the  voting 
lists,  and  no  one  could  vote  unless  his  name  was  on  these  lists,  except  at 
the  thirtieth  precinct,  where  another  list  was  made  and  nsed ;  and  it  is 
in  evidence  that  hundreds  of  the  friends  of  the  contestant  were  fraudu- 
lently left  off  these  lists  and  thus  these  votes  refused  by  partisan  judges, 
while,  by  the  improper  and  grossly  ignorant  way  in  which  these  lists 
were  gotten  up,  thousands  of  good  citizens  and  legally  registered  voters 
could  not  vote  at  all.  And  while,  in  addition  to  all  this,  nearly  all  the 
judges  and  clerks  of  election  were  also  the  partisans  of  the  sitting 
member,  and  in  scarcely  any  of  the  precincts  was  there  more  than  one 
of  the  judges  or  officers  of  the  election  the  friend  of  the  contestant,  how 
then,  we  ask,  was  it  possible  to  poll  any  fraudulent  or  unregistered  votes 
for  him  ?  The  idea  is  clearly  preposterous.  Much  more  likely  is  it  that, 
as  so  many  fraudulent  appliances  were  brought  to  bear  to  carry  this 
election,  these  judges  and  clerks  would  write  names  wrong,  or  throw  out, 
as  was  done  in  many  cases,  votes  for  contestant  which  should  legally 
have  been  counted  for  him. 

We  wholly  dissent  from  the  conclusions  of  the  majority,  both  in  regard 
to  the  imperfectly  indicated  names  voted  for  sitting  member  and  the 
alleged  votes  claimed  to  have  been  fraudulently  given  for  the  contestant. 

The  majority  of  the  committee  refer  very  briefly  to  the  action  of  the 
county  court  of  St.  Louis  County,  Missouri,  in  the  arrangements  of  the 
voting  places  or  precincts  of  first  congressional  district.  It  may  be 
'  very  true,  as  they  suggest,  that  Congress  cannot  arrange  these  matters, 
but  it  is  also  true  that  Congress  may  not  sanction  the  outrage  of  depriv- 
ing large  numbers  of  legal  voters  of  their  franchise,  by  providing  only 


DIGEST    OF    ELECTION    CASES.  311 

a  tew  places  in  whicli  votes  can  be  deposited,  and  making  it  necessary 
for  such  multitudes  to  crowd  the  polls  where  not  half  can  vote.  In  'Sew 
York  a  poll  has  to  be  provided  for  each  five  hundred  or  six  hundred 
voters;  in  Philadelphia  for  each  four  hundred  voters;  while  in  the  case 
under  consideration  there  had  to  be  an  average  of  about  2,000  votes 
polled  at  the  four  precincts  comi)lained  of,  and  to  increase  delay  the 
"lists"  of  voters  were,  by  ignorant  and  i\nscrupulous  partisans,  so 
badly  spelled  and  arranged,  as  that  only  a  few  could  vote,  as  for  instance 
at  one  precinct,  out  of  a  registered  vote  of  over  2,200,  only  901  votes 
were  polled  in  the  day,  and  it  is  in  evidence  that  men  had  to  stand  in 
line  from  four  to  six  hours  in  order  to  get  up  to  the  judges  at  all. 

The  conimittee  say  this  acts  as  much  against  one  party  as  the  other- 
It  would  if  the  election  were  honestly  conducted,  but  it  is  in  evidence- 
that  peculiar  facilities  were  furnished  one  party,  while  hundreds  of  th& 
other  party  could  not  be  found  on  the  voters'  lists,  and  hence  were  not 
allowed  to  A'ote,  although  registered. 

The  tickets  in  size  and  color  of  paper  showed  for  which  party  the 
vote  would  be  cast. 

The  majority  of  the  committee  see  nothing  fraudulent  in  restricting 
the  voting  places  of  a  congressional  district  to  twenty-one  -precincts, 
although  one  of  these  districts,  with  its  registrars,  three  judges,  and  two 
clerks,  has  but  thirty-five  votei's  in  its  area,  and  nine  other  precincts, 
each  with  registrars,  judges,  and  clerks,  have  an  average  of  less  than 
one  hundred  and  fifty  voters  each,  while  four  other  voti  ig  places  con- 
tain about  one-half  of  the  entire  registered  vote  of  the  district ! 

As  this  matter,  however,  is  very  clearly  presented  on  page  9  of  con- 
testant's brief,  we  append  the  extract: 

The  j)ractica]  re.sult  was  that  while  for  polling  16,947  votes  twenty-one  voting  places 
were  allowed,  7,842  of  these  votes,  lacking  only  631  of  being  half  of  all  the  ffistrict, 
were  required  to  be  taken,  if  at  all,  in  these  four  precincts,  constituting  each  a  legis- 
lative district.     Tliis  was  known  to  be  wholly  impracticable. 

Hence  9,935  votes,  nearly  two-fifths  of  the  registered  vote  assigned,  to  these  four  precincts, 
icere  not  polled.  Compare  this  with  the  other  precincts.  The  whole  unpolled  registered 
vote  iu  the  congressional  district  was  3,945,  of  which  it  appears  2,935  were  in  these  four 
democratic  precincts,  leaving  but  1,010  for  the  remaining  seventeen  precincts,  an  aver- 
age deficit  of  about  735  at  each  of  these  polls,  against  an  average  delicit  of  say  60,  at 
the  other  17. 

We  deem  it  very  clear  from  this  succinct  statement  that  not  only  "Was 
great  injustice  done  to  the  citizens  by  this  arrangement,  but  the  contest- 
ant lost  by  it  hundreds  of  votes,  and  it  was  one  of  the  many  appliances 
of  this  election  by  which  the  people  were  deprived  of  a  full  and  legal 
opportunity  of  voting  for  the  member  they  preferred.  The  election 
became  distinctly  partisan : 

1.  By  districting  the  city  in  the  interest  of  the  friends  of  the  sitting- 
member. 

2.  Bj^  improper  use  of  lists  made  by  partisan  friends  of  sitting  mem- 
ber, not  in  accordance  with  the  law  of  Missouri,  and  directly  iu  the- 
interest  of  the  sitting  member. 

3.  By  closing  at  sunset,  in  accordance  with  the  law  of  Missouri,  cer- 
tain polling  places  which  might  have  given  a  majority  for  contestant, 
but  keeping  open,  without  authority  of  law,  other  polling  places  which 
gave,  or  helped  to  give,  a  majority  to  sitting  member. 

The  contestant  claimed  before  the  committee,  and  in  his  brief,  that 
twenty-five  duly  qualified  voters  were  placed  upon  the  rejected  list,  not 
for  any  of  the  disfranchising  clauses  or  acts  of  the  Missouri  constitu- 
tion or  registration  laws,  but  from  the  corrupt  action  of  the  registrar, 
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who  was  himself  a  candidate  for  office,  and  because  these  men  wonld 
not  vote  for  him,  (the  registrar.) 

The  affidavits  of  these  men  are  published  with  the  testimony ;  they 
were  subjected  to  cross-examination  by  counsel  for  the  sitting  member, 
(much  of  it  v(;ry  impertinent  and  irrelevant,)  and  nothing  disloyal  proved 
against  them.  Some  of  these  men  had  borne  arms  during  the  late  Avar 
in  defense  of  the  country ;  others  were  old  men.  Some,  as  one  of  them 
testifies  of  himself,  "had  been  regarded  as  radicals"  by  their  neighbors. 
One,  the  registrar  says,  is  "  a  loyal  and  qualified  voter,"  but  still  refuses 
him  his  proper  place  upon  the  qualified  list ;  others,  after  being  registered 
as  qualified,  were  put  on  the  rejected  list,  without  having  received  the 
notice  required  by  law ;  and  others  of  them  are  still  found  on  the  quali- 
fied list,  but  their  votes  for  the  contestant  rejected  by  the  judges. 

All  these  we  hold  to  be  legal  votes  for  contestant,  in  accordance  with 
the  principles  laid  down  in  the  argument  of  this  committee  this  Congress, 
in  the  case  of  Burch  vs.  Yau  Horn,  page  6  of  the  report. 

So  holding,  we  shall  count  these  25  votes  for  the  contestant,  not  will- 
ing to  acquiesce  in  the  summary  disposition  of  this  appeal  by  the  ma- 
jority, who  deem  it  "  unnecessary  to  investigate  in  detail  the  case  of 
each  of  these  persons,  because,  whether  admitted  or  rejected,  their  votes 
could  not  vary  the  result."  So  we  might  state  in  reference  to  any  con- 
tested case ;  if  we  reject  all  parts  because  they  separately  will  not  vary 
the  result,  then  the  labors  of  the  election  committee  may  be  very  much 
decreased,  by  assuming  a  conclusion  at  the  outset,  and  then  finding  facts 
to  sustain  it. 

If  this  is  to  be  the  result  the  country  should  be  advised  of  it  in 
advance;  but  believing,  as  we  do,  that  these  details  are  material  and  do 
vary  the  result,  we  enter  into  this  investigation. 

There  is  another  point  in  this  case,  to  which  the  majority  have  made 
no  allusion  at  all;  and  as  it  is  proper,  and  does  "vary  the  result,"  we 
will  bring  it  to  the  attention  of  both  the  committee  and  the  House. 
We  refer  to  "votes  of  legally  registered  and  qualified  voters,  who  were 
refused  by  the  judges  of  election,  because  their  names  were  fraudulently 
or  by  accident  omitted  from  the '  certified  lists '  although  dulj^  registered." 
These  names  are  found  on  the  brief  of  the  contestant,  from  pages  17  to 
22,  inclusive. 

'On  these  pages  are  to  be  found  the  names  of  one  hundred  and  twenty- 
nine  persons,  all  of  whom  swear  that  they  were  registered  voters  duly 
qualified.  The  page  where  they  are  registered  is  given,  with  the  Jiame 
and  page  of  testimony  where  affidavit  is  given.  After  notice  and  cross- 
examination,  they  swear  they  got  to  the  judges  after  great  effort,  gave 
in  their  votes,  and  were  refused  because  their  names  were  not  found  on 
the  voters'  list,  as  by  law  they  should  have  been,  and  that  their  \'otes 
were  fof  contestant. 

It  was  a  great  outrage  of  these  partisan  registrars  to  leave  off  the 
voters'  list,  which  they  "certify"  to  be  "a  true  list"  of  registered  voters, 
so  many  names  who  finally  succeeded  in  getting  up  to  the  judges  and 
handing  in  their  ballots,  to  be  returned  to  them  with  the  announcement, 
"name  cannot  be  found." 

But  will  Congress  sanction  this  outrage?  Will  the  committee,  who 
are'  fully  authorized  to  do  justice,  after  the  contestant  has  been  at  the 
trouble  and  expense  of  procuring  this  legal  testimony,  now  ignore  all 
past  decisions  as  to  the  legal  admissibility  of  votes  illegally  refused,  and 
thus  sanction  the  improper  action  of  these  "officers  of  registration" 
who  have  made  such  unlawful  returns'?  We  trust  not.  These  are  to 
all  intents  and  purposes  votes  given  for  contestant;  they  should  have 
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beeu  received  and  couuted  by  the  judges.  They  should  be  couuted  by 
the  committee  and  the  House.  Indeed,  we  might  assume  that  the  failure 
to  include  them  was  a  mere  oversight,  but  for  the  too  evident  determina- 
tion of  the  committee,  as  exhibited  in  the  majority  report,  to  give  the 
sitting  member  the  benefit  of  the  votes  of  such  of  his  friends  as  stood 
in  the  same  situation.  Because  the  report  of  the  majority  in  this  very 
case  sustains  our  position.  Votes  were  allowed  at  the  thirtieth  precinct, 
"  legally  registered,"  but  omitted  from  the  "  cerfciiied  list."  These  names 
the  registrar  at  that  precinct  felt  compelled  to  add  by  an  amended  list 
made  during  the  day  of  election.    The  majority  say  : 

In  the  opinion  of  tlie  committee  it  would  have  beeu  an  errorto  have  refused  to  receive 
the  votes  of  those  persons  who  were  properly  registered,  although  their  names  were 
not  on  the  certified  list. 

So  we  think  also ;  and  when  they  reached  the  judges,  handed  in  their 
ballots,  and  duly  testify,  after  notice,  for  whom  they  intended  to  vote, 
it  would  be  a  grave  error  to  refuse  to  add  these  to  the  vote  of  contest- 
ant. 

The  last  point  made  by  the  majority  of  the  committee,  which  we  shall 
notice,  is  that  relative  to  the  a^davits  of  persons  who  declared  they 
each  voted  at  the  twenty -third  precinct  for  contestant,  but  whose  votes 
were  counted  for  sitting  member.  This,  though  last,  is  not  the  least  of 
the  gross  frauds  of  this  election.  The  majority  reject  these  afiidavits 
because  there  was  no  proper  notice,  no  cross-examination,  and  because 
many  of  these  voters  are  shown  to  have  voted  for  both.  We  are  not 
prepared  to  say  that  these  affidavits  are,  in  accordance  with  the  strict 
rules  of  evidence,  legal.  But  there  are  some  circumstances  in  the  case 
we  would  refer  to.  On  page  3  of  testimony  will  be  found,  in  contestant's 
notice  of  contest,  this  specification,  viz : 

16th.  I  charge  that,  in  every  election  precinct  of  said  first  congressional  district,  you 
received,  by  a  false  and  fraudulent  count,  more  votes  than  were  really  cast  for.  you,  and  I 
shall  insist  on  arecoimtof  all  the  ballots  cast  at  the  election.  I  charge  that,  after  ballots 
were  cast  for  me  by  legal  voters,  and  put  into  the  ballot-boxes  of  the  several  election 
precincts,  said  ballots  were,  in  a  great  many  instances,  abstracted  and  not  counted  for 
me,  but  other  ballots  fraudulently  put  into  the  said  boxes,  corresponding  to  the  num- 
ber and  names  of  persons  who  had  voted  for  me,  as  if  they  had  voted  for  you,  which 
last-named  fraudulent  ballots  were  counted  for  you,  and  I  shall  demand  a  comparison 
of  all  the  ballots  with  the  names  and  number  of  voters  on  the  poll-books. 

This  is  a  notice  pretty  clear  and  definite,  and  was  so  regarded  by  sit- 
ting 7n  ember,  and  hence  on  page  9  of  testimony  we  have  his  replication 
as  follows,  viz : 

In  answer  to  the  sixteenth  ground,  as  set  forth  in  said  Hogau's  notice  of  contest,  this 
respondent  denies  that  there  was  any  false  or  fraudulent  count  of  votes,  or  that  he  has 
been  benefited  by  any  such  count. 

Respondent  denies  that  any  ballots  cast  for  said  Hogan  were  abstracted  and  not 
counted,  or  that  other  ballots  were  put  into  said  boxes  corresponding  to  the  number 
and  names  of  persons  who  had  voted  for  said  Hogan.  This  respondent  has  no  objection 
to  the  demand  of  said  Hogan  for  an  examination  of  all  the  ballots,  as  he  proposes  in 
his  notice. 

No  names  are  furnished,  because,  the  ballot  being  secret,  the  names 
of  those  whose  ballots  were  changed  could  not  certainly  be  ascertained 
until  the  comparison  of  all  tlie  ballots  with  the  names  and  numbers  of 
the  voters  on  the  poll-books  was  completed  and  furnished. 

That  this  had  been  done  in  several  precincts  was  believed  from  the 
comparisons  instituted ;  hence  the  sixteenth  specification.  The  response 
of  the  sitting  member  is  also  clear  in  denial  that  he  has  been  benefited 
by  any  such  count,  and  says  he  has  no  objection  to  the  demand  for  com- 
parison, &c.,  «&c.  Thus  it  becomes  a  simple  issue  of  fact,  and  can  only 
be  determined  by  comparing  the  names  and  numbers  as  voted  with  the 
numbers  as  counted  for  eacli  candidate. 
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The  clerk,  l>eing  by  law  the  custodian  of  election  returns,  ballots,  &c., 
on  the  mandate  of  the  circuit  judge,  in  accordance  with  the  law  of  Con- 
gress, examined  and  certified  the  numbers  on  the  ballots  counted  for 
each  candidate  as  returned  by  the  judges  of  election,  and  by  comparing 
these  numbers  with  corresponding  numbers  on  the  poll-list,  it  is  readily 
perceived  for  whom  each  party  voted.  Many  well  known  and  influential 
citizens  are  by  this  comparison  found  apparently  voting  for  the  sitting 
member,  their  ballots  being  counted  for  him.  Publication  was  made  in 
the  newspapers  of  St.  Louis  of  this  fact,  and  these  gentlemen,  to  the 
number  of  about  one  hundred,  sent  their  affidavits  to  the  contestant  to 
assure  him  of  the  fact  that  they  did  not  vote  for  the  sitting  meniber,  hut  did, 
vote,  each  and  all  of  them,  for  contestant. 

This  is  simply  a  question  of  fact.  The  tickets  were  printed ;  party 
lines  were  very  closely  drawn ;  these  gentlemen  are  vouched  for  as  intel- 
ligent lawyers,  bankers,  merchants,  doctors,  mechanics,  of  well  known 
political  proclivities.  When  they  swear  they  knew  for  whom  they  voted, 
and  when  the  official  certificate  of  the  clerk  of  the  county  court  certified 
to  the  numbers  as  counted  for  the  sitting  member,  and  numbers  corre- 
sponding to  each  of  these  names  are  found  to  have  been  counted  for  the 
sitting  member,  and  hence  made  fraudulently  to  increase  his  apparent 
vote,  cross-examination  could  not  change  these  facts.  But  the  majority 
say,  as  a  reason  for  not  entering  into  a  full  examination,  "  many  of  these 
are  shown  to  have  voted  for  both"  candidates.  Suppose  this  is  so;  is 
it  not  palpable  that  all  of  these  votes  sliould  have  been  counted  for  contestant, 
and  none  of  them  for  the  sitting  member  f  Is  it  not  equally  palpable  that 
if  any  of  them  are  counted  for  the  sitting  member,  they  are  so  counted 
in  fraud,  none  of  these  persons  having  voted  for  him  at  that  election! 
And  is  it  not  equally  clear  that  any  such  votes  counted  for  hiai,  included 
in  his  aggregate,  are  not  honest  votes  and  should  be  deducted  from  him 
by  the  committee  and  the  House?  But  when  it  is  shown  that  all  of 
these  votes  are  counted  for  the  sitting  member,  that  not  one  was  voted 
for  him,  and  that  he  receives  his  apparent  majority  by  this  fraudulent 
count  of  votes,  not  only  not  given  for  him  but  actually  given  against 
him,  and  for  his  competitor,  the  contestant,  then  it  becomes  at  once 
the  duty  of  the  committee,  as  guardians  of  the  purity  of  the  elections  of 
members  of  the  House,  promptly  to  decide  against  the  sitting  member, 
although  he  is  of  the  party  in '^  the  majority,  rather  than  try  by  mere 
legal  technicalities  to  surround  and  shield  the  multitudinous  frauds 
developed  by  the  investigations  of  this  case. 

The  party  in  the  majority  both  of  the  committee  and  the  House  can, 
as  a  mere  party  matter,  better  afford  to  be  just  to  a  wronged  constituency, 
even  if  in  being  so  they  unseat  one  of  an  overwhelming  party  majority, 
than,  by  his  retention,  give  their  sanction  to  such  wrongs  as  have  been 
perpetrated  in  this  case,  and  thus  make  precedents,  which  will  "as- 
suredly return  to  plague  the  inventors "  and  those  who  sanction  and 
sustain  them. 

On  page  247  of  the  record  of  this  case  is  the  certificate  of  the  judges 
at  precinct  jSTo.  23  that  the  whole  vote  polled  there  was  1,016,  of  which, 
as  by  the  count,  William  A.  Pile  had  381,  and  John  Hogan  had  635. 
Then  follow  the  number^  on  the  ballots  for  each ;  those  numbers  for 
John  Hogan  count  up  632,  and  one  not  numbered ;  those  for  William 
A.  Pile  on  pages  249  and  250  count  up  exactly  381,  and  yet  over  100 
votes  sworn  to  have  been  for  Hogan  are  found,  all  and  each,  counted 
among  the  numbers  for  Williain  A.  Pile,  and  necessary  to  make  the  num- 
ber 381.  We  need  say  no  more  on  this  subject,  except  to  intimate 
that,   by  this  fraudulent  transfer  of  votes  from  the  contestant,   to 
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whom  they  were  all  legally  given,  to  the  sitting  member,  for  whom  none 
of  them  were  given,  about  (of  itself  independeat  of  all  the  other  frauds 
we  have  examined  and  commented  on)  makes  the  majority  bj^  which  it 
is  claimed  he  is  elected.  That  is  to  say,  deduct  from  the  aggregate  of 
sitting  member's  vote,  the  votes  counted  fraudulently  for  him  at  precinct 
No.  23,  and  add  these  to  the  number  returned  for  the  contestant,  and 
the  latter  will  have  the  majority,  independent  of  all  the  other  consider- 
ations we  have  presented. 

But  in  our  view  of  the  case,  even  assuming  that  according  to  the 
strict  rules  of  evidence  the  matter  of  the  twenty-third  precinct  cannot 
now  be  taken  into  consideration,  in  the  absence  of  the  frauds  wliich  in 
the  opinion  of  the  minority  of  this  committee  entirely  invalidate  the 
election  in  this  district  of  Missouri,  the  contestant  is  entitled  to  his  seat 
as  having  received  the  majority  of  the  legal  votes  virtually  polled  at  the 
election,  November  6,  1866,  and  now  proceed,  in  conclusion,  to  present 
the  following  summaries  or  recapitulation,  supposing  the  question  of 
fraud  to  be  left  out  of  the  case  altogether  for  the  present  purpose. 

The  majority  make  up  no  account  of  results;  they  take  the  original 
certificate ;  they  accept  the  conclusion  that  the  sitting  member  is  elected, 
and  report  accordingly.  "We  will  do  otherwise,  so  the  House  can  itself 
judge  who  was  legally  elected.  We  cannot  see  how  it  is  possible,  in 
view  of  all  precedents,  not  to  reject  poll  No.  30,  for  clear  violations  of 
law  and  palpable  fraxid. 

Our  synojjsis  of  the  case,  based  on  this  rejection,  is  as  follo^vs,  viz: 

Total  vote,  as  per  certificate  of  secretary  of  state  of  Missouri,  as  above : 

William  A.  Pile  received  before  sunset 6, 587 

William  A.  Pile  received  after  sunset 141 

Total  vote  before  and  after  sunset 6,  728 

From  this  deduct  as  per  our  view : 

Total  vote,  precinct  No.  30 828 

Total  vote,  precinct  No.  37 94 

Total  after  sunset  vote 141 

1, 063 


John  Hogan  received  before  sunset ■. 6,  417 

John  Hogan  received  after  sunset 93 

Total  vote  before  and  after  sunset 6, 510 

From  this  deduct  as  per  above  : 

Total  vote,  thirtieth  precinct 368 

Total  vote,  thirty-seventh  precinct 69 

Total  vote  after  snuset 93 

530 


5,665 


5,980 
To  this  we  add: 
"Votes  registered,  proved  to  have  got  up  to  the  judges  to 
vote  for  contestant,  but  refused  because  the  judges  said 

their  names  could  not  be  found  on  certified  lists 129 

Illegally  refused  by  registrars 25 

6, 134 

Hogan's  majority 469 
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Or  second  method,  on  tbe  assumption,  that  notwithstanding  estab- 
lished precedents,  in  this  case  the  vote  of  a  jireoinct  for  palpable  viola- 
tions of  law  will  not  be  thrown  out,  but  that  the  poll  will  be  purged  of 
such  fraudulent  votes  as  cannot  be  questioned,  we  present  this  sum- 
mary, viz: 

William  A.  Pile,  number  of  votes  as  above 0,  728 

Deduct  fraudulent  at  ISTo.  30 64 

Total  vote  at  No.  37 94 

Mght  vote 141 

2»9 

6,429 

John  Hogan,  total  as  above 6, 510 

Deduct  total  vote  at  No.  37 69 

Deduct  night  vote 93 

162 

6,348 
Add  as  in  first  statement 154 

6, 502 

Hogan's  majority 73 


The  minority  of  the  Committee  on  Elections,  after  carefully  reviewing 
this  case,  respectfully  report  that  they  cannot  concur  in  the  report  of 
the  majority  of  said  committee  thereon,  and  for  themselves  respectfully 
report  to  the  House  of  Eepresentatives  that  in  their  opinion  the  manner 
of  registering  voters,  of  polling  votes,  and  of  conducting  the  election  by 
the  ofl&cers  having  charge  thereof,  was  not  in  strict  accordance,  but  in 
direct  evasion  and  violation  of  the  laws  of  Missouri  regulating  the  reg- 
istration of  voters  and  conducting  elections;  also,  that  a  sufficient  num- 
ber of  fraudulent  votes  were  cast  for  William  A.  Pile,  the  sitting  mem- 
ber, to  invalidate  his  election. 

JOHN  W.  CHANLBR, 
M.  C.  KEEE, 

Minority  of  Gommittee. 


Additional  vieics  hy  BIr.  Kerr,  a  member  of  committee,  to  be  appended  to 

report  of  minority. 

The  undersigned,  while  uniting  in  the  report  of  the  minority  of  the 
committee,  feels  it  due  to  himself,  as  well  as  to  the  questions  presented, 
to  add  the  following  to  the  detailed  statements  therein  made: 

Necessary  absence  during  the  preparation  by  my  colleague  of  the 
minority  report  precluded  my  giving  much  active  aid  in  its  arrangement. 

The  report  of  the  majority  contains  lists  of  names  alleged  by  the  con- 
testant to  be  fraudulent  or  unregistered  names  who  voted  and  were 
counted  for  contestee,  and  help,  therefore,  to  make  up  the  majority 
counted  for  him,  but  which  lists,  the  sitting  member  claims,  are  not 
such,  but  are  merely  misspelled,  or  being  written  by  sound  by  the  poll 
clerks,  were  so  written  as  to  appear  to  be  different  names  from  those 
■who  really  voted,  and  hence,  he  proceeds  to  furnish  what  he  claims  to 
be  the  true  names,  and  the  page  where  they  are  registered. 

The  undersigned,  having  given  some  attention  to  this  matter,  will 
now  proceed  to  an  examination  of  these  lists  from  the  brief  of  sitting 
member,  being  all  the  lists  furnished  to  the  committee,  as  far  as  the 
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uadersigued  is  informed,  and  he  will  also  examine  other  lists,  also  fur- 
nished in  the  brief  of  the  sitting  member,  of  names  which  he  claims  are 
not  to  be  found  registered,  but  who  voted  for  contestant. 

As  my  examination  will  be  of  the  names  in  the  brief  of  the  sitting 
member,  I  shall,  therefore,  refer  to  the  pages  thereof,  because  the  report 
of  the  majority  where  these  names  are  reproduced  has  not  been  printed, 
and  if  there  are  other  names  besides  those,  not  having  seen  them,  have 
not  had  opportunity  for  comparison  and  examination. 

On  page  10  of  brief  of  contestant  there  are  set  forth  seventeen  names 
with  the  number  of  each  vote  for  contestee  claimed  to  be  illegal, 
because  "not  duly  registered."  On  page  2  of  brief  of  contestee,  to  each 
of  these  there  is  appended  what  is  claimed  to  be  a  synonymous  or  some- 
what analogous  name,  as  found  on  the  registration  lists;  yet  the  com- 
mittee will  remember  the  contestant  claimed  that  these  seventeen  names 
were  not  on  the  original,  but  fraudulently  added  to  the  "certifled  list" 
furnished  for  the  use  of  the  judges,  and  thus  permitted  to  vote,  although 
not  registered ;  and  if  this  is  so  they  were  not  entitled  to  vote,  and  hence 
should  be  deducted  from  the  vote  of  contestee. 

I  am  aware  the  majjority  in  their  report  profess  to  find,  by  a  learned 
examination  of  the  German  names  and  the  translation  into  English, 
something  they  claim  to  be  analogous  to  some  of  those  registered.  This 
is  a  very  strained  construction,  and  I  would  think  it  very  doubtful 
whether,  in  the  light  of  this  argument,  a  false  or  fraudulent  vote  could 
ever  hereafter  be  proven.  Not  acquiescing  in  these  distinctions,  and 
not  being  able  to  find  these  parties  on  the  original  registration,  I  must 
claim  they  are  not  there,  and  hence  are  fraudulent. 

Singular,  however,  it  is  that  while  the  majority  enter  into  this  argu- 
ment to  prove  the  names  that  voted  for  the  sitting  member  are  not 
fraudulent,  they  readily  charge  the  eighteen  names  which  contestee 
presents  on  page  6  of  his  brief  to  have  voted  for  contestant  as  fraudulent, 
"which  they  are  unable  to  find  registered,"  but  which  are  registered 
with  the  very  slightest  kind  of  variations  in  spelling,  which  I  will  now 
point  out,  giving  the  name  as  in  brief  of  contestee,  with  name  and  page 
as  registered. 


Name  in  the  brief,  page  6. 


Patrick  Lagea 

Philar  Thomas - . . 

Thomas  Karaw 

S.  J.  Bunger 

C.  T.  Comrad 

Thorna  ICalligar 

James  W.  Nurph 

Henry  J.  Harrison 

Tom  Ynle 

John  P.  Lorkiu 

*  Matthew  Blunch 

*Plnuket    JIatthews.      On   certified 
list,  residence,  16  and  Fra.  av. 

.Sullivan  Bath 

L.  A.  Morthy 

R.  A.  W.  Krenshaw 

TliomasH.  Griffin 

Beorges  Allen , 

"E.F.  Bropt - 

Daniel  Delphor 


Name  as  registered. 


Page. 


Patrick  Leggett 

Thomas  Phelau 

Thomas  Kearney 

S.  J.  Pnnshon 

Have  not  been  able  to  find. 

Thomas  Gallagher 

Joseph  William  Kircher 

Thomas  Harrison 

J.  A.  Yore 

John  P.  Linking 

Name  illegible;  16t:h  and  Franklin  av... 


Bath  Sullivan 

Leslie  A.  Moffit 

R.  A.  W.  Crenshaw  . 
Thomas  H.  Griffith  . 

Anton  Borroz 

Richard  Y.  Brophy . 
Daniel  Devlin 


282 
281 
286 
292 

287 
279 
293 
294 

278 
285 
323 

284 
284 
290. 
287 
293 
277 
282 


^Evidently  same  person. 
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Thus  seventeen  of  these  false  names  vanish,, and  leave  only  one  to  be 
counted  against  contestant ;  and  for  that  it  would  be  very  easy  much 
more  nearly  to  identify  a  name  than  in  the  cases  of  many  of  those  assumed 
for  contestee. 

I  next  take  pages  2  and  3  of  brief  of  sitting  member  in  reply  to  page 
10  of  contestant  relative  to  precinct  No.  26.  Contestant  presents  sixtj'^- 
one  erroneous  names  who  voted  for  the  contestee  at  this  iDrecinct.  For 
these  he  presents  some  names  which,  under  all  the  circumstances,  may 
be  assumed  as  so  nearly  synonymous  or  identical  as  to  be  admitted.  As 
for  instance : 

James  D.  M.  Ooff,  may  be  assumed  to  be  James  D.  McCaff;  John 
Williamson,  may  be  assumed  to  be  John  Wilkenson ;  August  Regerman, 
may  be  assumed  to  be  August  Breuggeman ;  Herman  Vendrat,  may  be 
assumed  to  be  Herman  Bendral ;  Lewis  Casiger,  may  be  assumed  to  be 
Lewis  Kassehagen ;  Thomas  Nidersheek,  may  be  assumed  to  be  Thomas 
Kindischeshek ;  Henry  Frieselman,  may  be  assumed  to  be  Henry  Fred- 
man  ;  James  M.  Seete,  may  bo  assumed  to  be  James  M.  Leeld ;  John 
Icy,  may  be  assumed  to  be  John  Erse ;  and  so  of  several  others  presenteid 
ia  brief  of  sitting  member ;  but  for  many  of  those  charged  as  fraudulent 
there  are  no  names  substituted,  and  for  many  others  he  substitutes 
names  as  the  proper  ones,  but  examination  develops  the  fact  that  these 
parties  so  substituted  have  A^oted  in  their  own  proper  names,  and  this 
proved  that  they  were  not  the  names  so  claimed. 

I  now  jiroceed  to  exemplify  this  statement.  J.  C.  Dow  is  not  regis- 
tered ;  J.  C.  Atwood  will  not  substitute  Henry  Eeckrath  not  registered ; 
contestee  claims  this  name  is  a  misprint,  and  should  be  Henry  Bockrath; 
this  latter  name  is  registered ;  he  also  voted  No.  600,  so  he  cannot  be  so 
substituted ;  Martin  Miser  is  not  registered ;  Francis  Eeyseger  is  said  to 
be  a  misprint,  and  should  be  substituted  by  John  F.  Eeyseer,  who  is 
registered,  but  he  casts  vote  465,  hence  is  not  the  man;  Charles  S. 
Maury  is  not  registered,  but  this  name,  it  is  claimed,  should  be  Charles 
L.  Malony,  and  this  might  do,  but  that  Charles  L.  Malony's  vote  is  No. 
34:7;  George  Beekman  is  not  registered,  yet  is  claimed  to  be  Georg-e 
Buchanan,  but  is  not,  for  he  votes  himself  No  529 ;  Charles  Springer  is 
not  registered,  no  substitute  found ;  Charles  A  Spalhiner,  not  registered ; 
Hickman  Sheeley,  not  registered ;  Ferd.  Wohling,  not  registered ;  Ferd. 
Walleudy,  it  is  claimed,  is  here  intended,  but  he  voted  No.  797 ;  Adam 
Schaffner,  not  registered ;  John  Tobin  is  not  registered ;  Pat.  Kenihan 
is  not  registered ;  Pat  Kinney,  it  is  claimed,  is  here  intended,  but  Pat. 
Kinney  in  his  own  name  casts  his  vote  No.  905,  so  he  is  not  the  man ; 
W.  A.' Reamer  is  not  registered,  but  is  claimed  to  be  either  W.  A.  Ray- 
mond or  W.  J.  Rerner;  both  of  these  names  are  found  on  certified  list. 
Are  they  on  original?  But  which  is  the  right  man?  The  name  is  like 
neither  in  sound  nor  spelling ;  moreover,  one  of  them  votes  No.  1,176,  as 
Chas.  A.  Raymond. 

John  Sisley  is  claimed  to  be  Q.  R.  Siesta  on  the  certified  list,  or  John 
R.  Siesle,  p.  338  original  registration.  I  do  not  find  the  substituted 
name  on  page  338. 

J.  F.  Sherburn  is  not  registered;  Fred.  Gibbatch  not  registered; 
Michael  Williams,  not  registered;  J.  H.  Buckstuff,  not  registered; 
Michael  Cregan,  not  registered ;  Fred  Woofslager,  not  registered. 

It  will  be  perceived  that  after  allowing  all  tor  which  he  claims  to  have 
found  any  name  registered  to  substitute,  except  where  the  parties  sg 
substituted  have  voted  in  their  own  proper  names,  there  are  still  left  at 
this  precinct,  to  be  deducted  from  return  of  sitting  member,  twenty-one 
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Totes,  as  improperly  counted  for  him — all  these  votes  being  counted  for 
the  sitting  member. 

To  have  this  precinct  complete,  I  now  examine  the  claim  of  the  sitting 
member  adopted  by  the  majority  of  committee,  that  in  this  precinct 
many  names  not  found  registered  voted  for  the  contestant,  although  the 
registrar  and  the  two  active  judges,  who  took  in  all  the  votes,  were 
active  partisans  of  sitting  member  and  equally  active  opponents  of  con 
testant ;  it  is  not,  therefore  easily  to  be  perceived  how  he  or  his  friends 
could  get  in  fraudulent  votes,  and  esi>eoially  as  it  is  in  evidence  that 
very  many  of  his  friends  were  refused  their  votes,  although  regularly 
registered  as  qualified  and  unobjectional)le. 

But  I  talie  up  contestee's  list,  on  x)ages  0  and  7  : 


Name  as  given  in  brief. 


Thomas  Garrity 

Charlos  W.  Diittoii  . . 

B.  P.  Lennox 

Thomas  Mackavelly. 

C.  H.  Rohlman 

Marshal  Beaudrau  . . 
Christian  Wloispen . . 
H.  W.  Dickhamer  . . . 

Abraham  Telfer 

Henry  Norre 

W.  Eichtcr 

Terrance  Donaghue  . 

J.  W.  OfFeheider 

John  Terf 

A.  Killburn 

O.  B.  Roberts 

Alfred  Gilschlickif  . . 

Henry  Carning 

William  Cordin 

Charles  H.  Stalles... 

James  Dowe 

Z.  Roderick 

Francis  Boehler 

Fred.  A.  Weiniger. .. 
Wilkinson  Edwards . 

John  Filibert 

Joseph  Mackaway  . . 

George  Sich 

Charles  Lichter 

Julius  Fellzer 


Name  as  registered. 


Page. 


Thtinias  Geraghty ,      336 

-    -      ■  336 

34,5 
330 
332 
343 
335 
330 
339 
3.32 
338 
333 
339 
350 
339 
341 
344 
339 
346 
349 
332 
336 
340 
343 
332 
341 
332 
347 
348 
335 


Clias.  L.  Dnuliam . 

B.  P.  Le.nnoe 

Thomas  McEvily  . .  - 

C.  H.  Euhlmanu 

Marsha]  Boudrcaux. 

Christ.  Wissmau 

H.  W.  Dickhoener  - . 
Abraham  Tuffender. 

Heiurich  Nunc 

W.  C.Eiter 

Terrence  Donohe  . .  . 
F.  W.  Aufderheide  .  - 

John  Taafte 

A.  Kilhner 

Oby  Eobirds 

Adalbert  Ryehlicki  . 

Henry  Carney 

William  Curtin 

Charles  S.  Stelle.... 

James  Dore 

Z.  Roderies 

Francis  Bechler  .  . . . 

Fred.  G.  Weuige 

Edward  Wilkersou  . 

John  Philibert 

Joseph  MoAway  - . . . 

George  Lich 

Charles  Eichter 

Julius  Pfulzer 


Thus  all  these  assumed  fraudulent  votes  for  contestant  are  shown  to 
be  duly  registered,  and  scarceh^  more  than  a  variation  of  a  letter  found. 
Yet  how  ready  the  majority  to  charge  all  these  to  contestant,  while  so 
easily  passing  over  those  of  the  sitting  member. 

I  next  proceed  to  consider  the  names  as  found  on  page  12  of  brief  of 
contestant,  and  replied  to  on  page  4  of  l)rief  of  sitting  member,  as  voted 
at  precinct  twenty-seven. 

Hy.  Mentzerodt,  not  registered ;  G.  H.  Goefring,  not  registered ;  John 
Seiver,  not  registered ;  John  Sentroif,  not  registered ;  Jacob  Brockless, 
not  registered ;  Philipp  Obermiller,  not  registered ;  P.  Overstulz,  jr.,  not 
registered;  Charles  Fininger,  not  registered;  Charles  Reedsing,  not 
registered;  F.  Vettner,  not  registered;  J.  J.  Obaum,  not  registered; 
Jolin  Wilsler,  not  registered ;  A.  Mizenzag,  not  registered  ;  J.  Cout,  not 
registered;  Fred.  Lemer, not  registered ;  Jacob  Osborg,  not  registered; 
George  Mehter,  not  registered ;  George  Wilfrod,  not  registered ;  Peter 
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Bxtreter,  not  registered;  P.  G.  Lesmington,  not  registered;  H.  Mus- 
senweth,  not  registered;  David  Wilkening,  not  registered;  Charles 
Wachter,  not  registered  ;  Henry  Traber,not  registered;  Andrew  Weiss, 
not  registered ;  Andrew  Wiest,  not  registered. 

The  sitting  member  in  bis  brief  presents  no  names  as  registered  to 
substitnte  for  any  of  these  names. 

Phil.  Overstultz  is  claimed  to  be  Philip  Oberschutz ;  Gotlieb  Shindler 
is  claimed  to  be  Gottlieb  Sepmellem.  H.  Blatkel  is  not  registered,  but 
August  Plaeke  is  sought  to  be  substituted ;  but  lie  is  the  same  person 
whose  vote  is'No.  456  as  August  Peke,  hence  cannot  be  substituted. 

H.  Leker  is  not  registered ;  he  is  claimed  to  be  Hunrick  Luker,  but 
this  cannot  be,  as  Hy.  Luke,  no  doubt  the  same  person,  votes  No.  675, 
hence  cannot  be  substituted. 

J.  B.  Kronemire  is  not  registered,  but  it  is  claimed  this  is  intended  for  J. 
P.  Gronemeier,  registered  page  400.  There  is  no  J.  P.  Grouemiere  regis- 
tered on  page  400,  or  any  other  page,  that  I  can  find.  There  are,  however, 
registered  on  page  400,  Henry  Gronemeyer  and  also  WiDiam  Gronemeyer, 
but  neither  of  these  can  be  substituted,  for  the  former  vo'ted  in  his  own 
name  as  ]^o.  556,  and  the  latter  as  No.  793,  both  for  sitting  member, 

August  Emptke  is  not  registered ;  August  Tink,  or  August  Temke, 
doubtless  both  meant  for  same  man,  is  claimed  to  be  intended  for  the 
above  name,  but  as  vote  No.  375  is  given  for  sitting  member  by  H.  H. 
Tremker,  no  doubt  another  variation  of  same  name  as  Trenke,  there 
being  no  other  such  name  registered,  I  presume  Emptke  will  be  admitted 
as  fraudulent. 

Thus  are  presented  thirty-one  names,  none  of  which  are  registered, 
and  for  which  no  names  are  satisfactorily  substituted.  Will  it  still  be 
held  that  these  votes  also  be  counted  for  sitting  member  1    I  trust  not. 

I  now  direct  attention,  in  reference  to  this  twenty-seventh  district,  to 
the  statement  in  brief  of  sitting  member,  page  7,  as  to  names  voted  for 
contestant  "  not  found  registered :" 


Nanii'  as  in  livief. 


Name  as  registered. 


i  Page. 


H.  Regal 

William  Desmonfl 

Hy.  Mumau 

.Jacob  Eaiicly .... 

.Joseph  Sharp 

John  Seperhurcl- . 
Hy.  Schensman . . 
Bernard  Hesper. . 
Philip  Odenweldei 
.J.  B.  Seahart 

Paul  Wagoner  . . . 
A.  J.  Pagnagle . . . 

.John  Faleu 

E.  Lnnden 

Henry  Sands ... .. 

Anton  Kriiiest 

.John  Hetge 

Frank  Vasser .... 
Gustav  BaUhuR. . 

.J.M.  lieed 

.James  Morrison. . 
Channcy  Shannon 
William  Shea 


Wallace  C.  Royal 

On  certified  list  No.  461,  Demund,  Willi.am  :  as  on  reg- 
ister, William  Leman. 

Herman  Meiners 

Jacob  Ennder , 

John  Scheipers 

John  Shephard 

H.  .Schrraan 

Hesper  Bernhardt 

Ph.  Oberwinde 

Blank  on  original  reg-istratiou.  Wash  street,  between 
Fifteenth  and  Sixteenth ;  on  certified  list,  J.  G.  Scu- 
bert,  Wash  street,  between  Fifteenth  and  Sixteenth. 

Pauls  Wagner .■ 

H.  J.  Tengnugle 

John  Phelam 

H.  Lucke - 

Certified  list  No.  1809,  Sandt,  Henry ;  registered  list, 
Henry  San  ott. 

Antors  Kraynert 

John  B.  Heet 

Frank  Vossel 

Ch.  Bulthes 

John  H.  Reid 

James  Morris 

l<\'anois  Shannon 

William  Shay 


399 
411 

391 
394 

401 
394 
388 
389 
423 


393 

404 
409 
393 
400 

389 
395 
389 
391 
392 
409 
407 
409 
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Thus  eacli  of  these  names  is  accounted  for  withont  doing  violence  to 
any.  It  is  indeed  singular  how  slight  the  variations  are,  and  I  may 
remark  here  that  there  are  hundreds  of  names  voting  for  sitting  mem- 
ber, and  unquestioned  by  contestant,  with  much  more  palpable  devia- 
tions than  any  of  these;  but  as  it  manifestly  was  but  error  in  spelling 
names,  no  notice  has  been  taken,  where  two  similar  names  could  be  found. 

I  next  proceed  to  precinct  Jfo.  28,  charged  iu  brief  of  contestant  on 
page  13,  and  replied  to  by  sitting  member  in  his  brief  at  page  5  : 

Henryx  Stitgers,  not  registered ;  no  substitute  found. 

J.  H.  Bode,  not  registered ;  claimed  to  be  J.  H.  Bockla  or  J.  H.  Bodu, 
but  the  latter's  vote  is  Ko.  562,  so  he  is  not  a  proper  substitute. 

W.  Fall,  not  registered ;  M.  Slitzer,  not  registered ;  John  H.  Lunders, 
not  registered;  F.  W.  Leibing,  not  registered:  P.  Eosenbun,  not  regis- 
tered; F.  H.  Furnegest,  not  registered;  P.  Sable,  not  registered;  C. 
Lutman,  not  registered;  P.  G.  Schrader,  not  registered;  Conrad  Hans, 
not  registered ;  H.  Oremus,  not  registered ;  H.  Keffer,  not  registered ; 
Chas.  Kramer,  not  registered ;  W.Klatzman,  not  registered;  H.  Gerble, 
not  registered ;  Wm.  Edgart,  not  registered ;  P.  Grossman,  notregistered ; 
Wm.  Breanard,  not  registered. 

These  names,  as  such,  are  not  registered,  hence  not  eligible  as  voters. 
The  sitting  member  does  not  present  any  names  to  be  substituted  for 
them.  I  am  unwilling  to  recognize  them  as  properly  substituted,  and 
hence  count  them  as  fraudulent  and  illegal  votes  for  contestee. 

The  following  names  at  this  precinct  are  attempted  to  be  substituted, 
viz: 

T.  M.  Goxwater,  not  registered;  claimed  to  be  T.  M.  Kattwasser;  but 
this  name  is  not  found  on  the  registered  list,  only  on  certified  list,  where 
it  is  placed  fraudulently. 

Henry  Guttedge,  not  registered,  but  claimed  to  be  Herman  Hettage, 
or  supposed  to  be  the  same  name  as  Herman  B.  Hettage;  but  this  man's 
vote  is  No.  1196,  so  he  cannot  be  substituted. 

John  Basse,  not  registered ;  claimed  to  be  John  H.  Boose,  or  John  H. 
Bosse.  This,  however,  cannot  be  the  man,  as  his  vote  is  No.  1144;  the 
name  there  spelled  Jno.  H.  Boouce. 

Thus  in  this  precinct  there  are  twenty-three  illegal  votes  for  sitting- 
member,  even  allowing  all  others  to  have  been  substituted;  but  many 
of  them  are  so  far-fetched,  the  legal  rule  in  such  cases  has  to  be 
strained. 

While,  however,  the  majority  are  willing  so  far  to  strain  construction 
as  to  recognize  similarity  in  many  of  these  names,  for  the  benefit  of  the 
contestee,  they  have  no  toleration  for  the  slight  errors  in  spelling  names 
voted  for  contestant;  they  put  all  down  as  fraudulent  votes ;  therefore 
I  shall  now  proceed  to  an  examination  of  those  names  presented  in  brief 
of  sitting  member,  page  8,  "  as  unfound  and  misspelled,"  &c.,  &c. 


Name  as  in  brief. 


Name  as  in  register. 


Henry  Pliermeyer 

Michael  McGrath 

Henry  Fuiter 

John  Stundborthy 

William  Honiger 

John  Funy  

Simon  Obeoke 

Jeremiah  Mayna 

John  Cari 

Thomas  Eoddy 

H.  Mis.  Doc.  152 21 


Henry  Plossmeier . . 

Michael  McGraif 

Henry  Fleiter 

John  Sandbothe 

William  Hunnacke 

John  Feeny 

H.  Overbeck 

Jeremiah  Meany 

John  Carroll 

Thomas  Eedda 


459 
461 
458 
447 
458 
446 
448 
450 
454 
453 
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Name  as  in  brief. 

Name  as  in  register. 

Page. 

An^Tust  Siirinaremver 

Antnist  Soinffelmeier. .. .  .... ...-.- 

452 

Henry  Greitens 

Henrv  Goerteua             ..._..  --.. ...... 

464 

William  Nail 

William  Noll               

452 

James  Kilmartin 

James  Gilniartin     .     .. -. ._.. 

459 

460 

44« 

462 

449 

NicUolas  Gragin -. 

Nicholas  Greaffan                 .     .   . .  - 

450 

J.  B.  Herbis 

F.  B.  Herbers              

447 

F.  H.  Dulkawith  

448 

S.  H.  Susz 

447 

491 

498 

Thus  all  these  are  shown  to  be  mere  incidental  discrepancies  in  spell- 
ing, with  no  substantial  difference.  There  being  among  all  the  names 
charged  to  the  coutestant  but  a  solitary  one  for  which  names  unmistak- 
able are  not  found  duly  registered,  I  now  sum  those  clearly  found  against 
the  sitting  member,  viz : 

Votes. 

Precinct  No.  25 17 

Precinct  No.  26 21 

Precinct  No.  27 30 

Precinct  No.  28  ; 23 

Making  a  total  of 91 

Which,  if  deducted  from  the  sitting  member,  with  the  statement  of  the 
account  in  the  report  of  the  minority,  will  leave  the  coutestant  elected 
by  a  handsome  majority. 

On  pages  three  to  five,  inclusive,  the  contestant  presents  a  list  of 
some  one  hundred  and  fifty  names,  which  he  claims  afford  evidence  that 
the  voters'  list  made  up  by  John  Green  and  others  for  the  thirtieth  pre- 
cinct, and  used  there^  contained  unregistered  names,  names  not  on  the 
"  certified  list"  of  which  they  professed  to  give  a  copy  but  did  not  com- 
pare except,  as  Mr.  Green  says,  "by  counting  the  names  on  each"— 
names  which  are  not  to  be  found  on  the  original  list  of  registered  voters 
in  evidence  in  this  case.     (H.  Mis.  Doc.  37,  p.  518.) 

Now,  as  the  claim  of  fraud  is  involved  in  this  case,  and  goes  to  the 
validity  of  this  poll,  it  is  proper  to  examine  it  with  care. 

The  sitting  member  in  his  brief,  pp.  11,  12,  13,  furnishes  what  he 
claims  to  be  true  names  for  most  of  these.  The  contestant  replied,  and 
alleged  that  many  of  these  names  could  not  be  thus  substituted,  because 
there  was  no  analogy  either  in  spelling  or  sound ;  and  because  many  of 
the  names  so  claimed  to  be  properly  substituted  had  themselves  voted  in 
their  own  proper  registered  names. 

Here  the  pleadings  closed  and  the  committee  took  the  case  for  exami- 
nation. The  majority  present  Exhibits  A  and  B  as  the  results  of  their 
examinations,  aiid  draw  therefrom  conclusions  which  have  already  been 
commented  on  by  the  minority.  In  Exhibit  A  there  are  twenty -one 
names  voted  for  which  the  majority  iind  no  substitute,  j-et  they  do  not 
admit  any  fraud,  nor  do  they  even  purge  the  poll  and  deduct  these 
admitted  illegal  votes  from  sitting  member.  Beside  these  not  found, 
most  of  the  names  presented  by  contestant  in  his  reply,  as  having  them- 
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selves  voted  in  their  own  names,  are  still  continued  as  properly  substi- 
tuted, notwithstanding.    Their  names  are: 

Henry  Schur,  claimed  to  be  Heiurick  Seuer;  but  who  votes  in  same 
name  vote  No.  922. 

H.  P.  Krollman,  claimed  to  be  Henry  E.  NoUman;  but  he  votes  No. 
794  as  H.  A.  Bollman,  the  initial  letter  N  being  made  a  B. 

J.  H.  Gerheide,  claimed  to  be  G.  H.  Waerhard  or  J.  H.  Woerheide, 
voted,  J.  Waerheide,  No.  29. 

J.  (Jpenlauder,  claimed  to  be  0.  L.  Openlander  or  0.  S.  Appenlander; 
but  votes  No.  570  as  J.  L.  Operlander,  the  name  on  certified  list. 

J.  Hickmeier,  claimed  to  be  Johan  Knickmeyer;  but  he  votes  No.  1073 
as  H.  Knickmeyer. 

L.  Joulse,  claimed  to  be  Louis  Tahler.  This  man  votes  No.  581  as  Louis 
Tingler. 

P.  Burkoper,  claimed  to  be  Fred  Barkhoefer.  His  vote  is  No.  711 ,  as 
Fred  Buckhoefer. 

J.  J.  Rubleman,  claimed  to  be  John  G.  Eubleman;  but  his  vote  is  No. 
440  as  J.  S.  Rubleman. 

John  H.  Bodie,  claimed  to  be  John  H.  Budde.  He,  however,  gives 
vote  No.  414  as  J.  H.  Brode. 

August  Staddiugle,  claimed  to  be  Augustus  Haudinger;  but  this 
man's  vote  is  No.  367  as  N.  Andecker. 

H.  Craring  is  claimed  to  be  H.  Kramme;  but  he  gives  vote  No.  406 
'  as  A.  Cramer. 

J.  H.  Creamer,  claimed  to  be  F.  H.  Kreamer.  If  this  is  him,  then  his 
vote  No.  92  in  name  of  Henry  Kreamer  had  been  given  before. 

Fred  Cornles,  claimed  to  be  Frederick  Conrad ;  but  he  gives  vote  No. 
360  as  Fred  Conant. 

W.  J.  Henry,  claimed  to  be  William  T.  Henry.  There  is  given  by 
this  man  vote  835  as  Temporius  Henry. 

William  Eldert,  claimed  to  be  Henry  Ehrler ;  but  he  votes  No.  944 
as  Henry  Eller. 

Charles  Straube,  claimed  to  be  Charles  Straube.  Possibly  it  is  the 
same,  as  it  is  the  only  one  of  that  name  registered ;  but  he  having  given 
vote  No.  146,  could  not  vote  again.  This  shows  the  book  was  not 
marked  "  voted  "  at  the  time. 

Thus  sixteen  of  these  names  are  not  to  be  substituted  for  those  who 
voted  without  being  registered.    Will  they  be  deducted  ? 

Some  of  the  names  on  brief  of  sitting  member  as  substitutes,  when 
shown  by  contestant  to  have  been  voted,  have  been  left  off  of  exhibit  A, 
and  other  names  quite  as  dissimilar  are  presented  in  lieu ;  and  what 

is  still  more  singular,  the  name Withman,  claimed  in  contestant's 

brief,  page  12,  as  a  proper  substitute  for  the  name  Henry  Wittman, 
when  shown  by  contestant  to  have  himself  voted,  is  left  off  by  the  com- 
mittee, who  now  substitute  the  name  of  Henry  Witlandor  Henry  Willand, 
as  the  proper  one,  but  then  charge  in  Exhibit  B,  page  11,  the  very  same 
A.  AVithman,  formerly  good  as  a  substitute,  as  an  illegal,  because  un- 
registered, vote  for  contestant.  A.  Withman,  however,  is  registered. 
(See  below  Exhibit  B.) 

1  canuot,  even  with  these  discrepancies,  leave  Exhibit  A,  and  thus 
tacitly  admit  that  many  of  the  substituted  names  are  properly  to  be  so 
recognized.  Many  of  them  may  be  passed  over,  although  in  doing  this 
the  legal  maxim  has  to  be  very  much  stretched;  but,  surely,  no  lawyer 
will  assume  even  proximate  similarity  in  the  following  names  from  this 
exhibit : 

Hy.  Mullenhorse,  to  be  Henrick  KeilUnghorst. 
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Anton  Walker,  to  be  Norton  Wordor. 

Chris  Weuhorst,  to  be  Fritz  Windhirst. 

John  Huckensiter,  to  be  John  Hergender. 

Eeichard  Besserly,  to  be  Eicliard  Boeswetter. 

*  Frank  Sumers,  to  be  Frank  Webster. 

August  Cutman,  to  be  August  Katlonder. 

Fred.  Ban,  to  be  Fredrick  Kohn,  or  Fredrick  Brand.    Which  C?) 

F.  W.  Oglemiller,  to  be  Fredrick  Obermeier. 

William  Eichs,  to  be  William  Raree. 

Henry  Fice,  to  be  Henry  Piper,  or  Pierce. 

H.  Gartner,  to  be  Hudson  E.  Caskener. 

Gerhard  Lacklieder,  to  be  Gerhard  F.  Suchleben. 

H.  Eieper,  to  be  Henry  Euppert,  or  Eobert. 

Henry  Taake,  to  be  Henry  Frick. 

Mathias  Herman,  to  be  Mathias  Flomann,  or  Taman. 

William  Bolkenhosst,  to  be  William  Walkerhorst. 

Eudolph  Gaouseman,  to  be  E.  Hausman. 

Henry  EoUcutter,  to  be  H.  William  BuUkvetter. 

I  have  thus  selected  nineteen  names,  which  under  no  construction  I 
think  can  be  assumed  to  be  the  same  as  the  names  voted,  and  are,  in 
my  judgment,  therefore  properly  charged  as  illegal  votes,  and  should, 
with  the  others,  be  deducted  in  a  purge  of  this  poll.  Many  more  I  do 
not  recognize  as  sufficient,  but  will  submit  them  to  the  judgment  of  the 
House. 

But  these  fifty-six  votes  must  clearly  be  deducted  as  fraudulent.  The 
contestant  in  his  closing  argument  submitted  some  fifty  or  more  other 
unregistered  names,  but  they  do  not  appear  in  the  exhibits  of  the  majority. 
Why  is  this "?  Bo  they  intend  to  ignore  them  wholly  1  The  contestant 
in  charging  fraud  in  the  preparation  of  an  illegal  voting  list,  suggests 
names  as  voted  not  on  the  true  list ;  why  not  account  for  these  as  well 
as  the  others  1 

I  have  only  been  able  to  get  one  page  of  this  additional  list,  where  I 
find  the  following  fourteen  names  as  having  voted,  chiefly  for  sitting 
member,  the  other  votes  not  entered  for  either,  but  as  I  cannot  find 
them  either  entered  on  original  registration,  or  on  the  "certified  list," 
from  which  the  copy  used  in  voting  purported  to  have  been  made,  they 
are  clearly  fraudulent,  and  if  the  whole  poll  is  not  thrown  out,  which 
in  my  judgment  should  be,  must  at  least,  with  those  above,  be  deducted 
in  purging  the  poll. 


No.  of 
vote. 


Name  as  voted. 


For  whom  counted. 


Page. 


778 

797 

803 

813 

85J3 

829 

863 

857 

869 

873 

893 

1046 

1114 

1176 


John  H.  Nierman. .. 
Hamon  Hanscutter  . 

Christ  Pectus 

Fred'kBerkemeyer. . 

Wm.  Swartze 

John  Beckham 

Henry  Barkhoefer  . . 

John  Crosby 

Wm.  Honeker 

Fred  Devine 

M.  Ruland 

Christian  King 

George  Coney 

Stepnen  Kleilll 


Wm.  A.  Pile 

Number  not  found  entered  . 

Wm.  A.Pile 

do 

do 

do 

Number  not  entered 

Wm.  A.Pile 

do 

Number  not  entered 

Wm.  A.  Pile 

do 

Number  not  entered 

Number  not  entered 


547 


547 
549 
549 
549 


548 
548 


547 
547 


*  This  is  claimed  to  be  an  error  in  transcribing,  because  it  is  alleged  Siimers  lives 
on  Webster  street ;  hence  Frank  Webster,  duly  registered,  becomes  Frank  Sumers. 
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Thus  there  are  niue  of  these  votes  counted  for  sitting  member,  which 
in  one  view  sliould  be  deducted  from  him,  but  all  go  alike  to  show  the 
presence  of  fraud  in  the  preparation  of  the  new  list,  and  hence  add  to 
the  reasons  for  throwing  out  the  entire  poll. 

To  furnish  an  illustration  of  the  manner  in  which  the  majority  of  the 
committee  substitutes  one  name  for  another,  I  present  the  following 
from  Exhibit  A : 

John  G.  Bskendorf  is  assumed  to  be  J.  G.  Muskendorf. 

John  W.  Elfenden  is  assumed  to  be  John  W.  Evenden. 

Chris  Babbidick  is  assumed  to  be  Christ  Rubenick. 

Frank  Horstrider  is  assumed  to  be  Frank  H.  Hohnstrohn. 

"William  W.  Woersheidt  is  assumed  to  be  William  W.  Worstel. 

B.  W.  Wieshammer  is  assumed  to  be  G.  W.  Wiesehann. 

A.  0.  Stevens  is  assumed  to  be  Augustus  0.  Stifel. 

These  are  sufficient  to  show  with  what  charity  the  majority  willingly 
cover  up  great  discrepancies  on  one  side,  while  exacting  the  closest 
conformity  to  spelling  on  the  other.  "While  we  are  willing,  however, 
that  they  shall  have  their  own  way  in  the  admission  of  such  substitutes, 
we  cannot  so  readily  concur  in  passing  over  as  true  votes  for  the  sitting 
member  those  challenged  as  unregistered,  yet  for  which  the  sitting 
member  substitutes  no  name,  or  substitutes  names  of  parties  who  have 
voted  themselves  in  their  own  name,  and  thus  are  conclusively  shown, 
either  not  to  be  the  parties  named,  or  else,  being  such,  were  allowed  to 
vote  twice. 

The  majority  of  the  committee  in  Exhibit  B  presents  a  list  "  for  which 
no  similar  names  can  be  found  on  the  registry  of  precinct  No.  30."  I 
proceed  to  examine  these: 


Name  as  given  in  exhibit. 


Name  as  registered. 


Patrick  Cookman  . . . 

Chas.  Sluder 

Jacob  Bromser 

John  Moniken 

Casper  Troun 

E.  Fitzmoris 

Samuel  Hardeman  .. 

H'y  Shider 

William  Feeley 

Stephen  Peifer 

Bernard  Mersman . . . 

John  W.  Winn 

George  Hitchman  . . . 
John  F.  Cassman . . . . 

E.  K.  Fassett 

W.  H.  Uhlman 

John  Pieto 

J.  F.  Taylor 

Wm.  Weaver 

M.  B.  Taupkins 

Stephen  Quanto 

Bernard  Gerefermill. 

J.  L.  Rice 

A.  Withman 

Murvin  Cooper 

C.  Woffin 

N.  Andecker 

Michael  Menon 


Andrew  J.  Eoershaw . 
G.  Gra 


Patrick  Comfort    

Carl  Schluter 

Jacob  J.  Broemser 

John  Moenekes 

Casper  Thre ;  certified  list,  Casper  Thee. 

E.  Fitz  Morris 

Samuel  Hartman 

Heinrik  Scluter 

William  Fuly 

Stephen  Pfefferly 

Bernard  Musman 

J.M.Winn 

George  N.  Hinchman 

John  W.  Casbum 

A.  K.  Fasset 

Chas.  W.  Uhlman 

John  Pietwh 

J.  F.  Tenzler ;  certified  list,  J.  F.  Taylor 

William  Weaver 

M.  B.  Tompkins 

Stephen  Quante 

Bernard  W.  Gevermahle 

John  A.  S.  Rice 

—  Withman ;  certified,  A.  Withman 

Marvin  Hooper 

H.  C.  Warriner;  certified  list,  H.  C.  Warrin 

A.  Handinger 

Michael  Menaugh;   certified  list,  Michael 
Nenaugh. 

Andrew  J.  Kershaw 

Gust  Graup 


525 
519 
531 
522 
521 
523 
527 
531 
521 
519 
521 
521 
530 
519 
523 
523 
519 
523 
531 
523 
531 
520 
531 
519 
527 
521 
520 
519 

531 

528 
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Name  as  given  in  exhibit. 


Name  as  registered. 


F.  Nichemm 

Henry  Neiyer , 

Simon  Vodecker , 

A.  E.  Jnde 

John  Stithe , 

Thomas  Deuring 

J.  H.  Eohgun 

P.  S.  Ovendale 

L.  L.  Ashhrook 

Frank  Coalmeyer 

Louis  Tingler 

W.  H.  Maurie 

James  Miller 

Henry  Luntan 

Thomas  Eigway 

Chavles  Gemp 

William  Wettage 

Daniel  Flint 

J.  M.  Bixler 

E.  P.  Cohen 

John  Boergelt 

Wm.  L.  Carr 

Mark  Maliuey 

W.  Linstrope 

Patrick  Hurley 

George  Coloman 

Charles  Kenaugha 

Kirk  Dennis 

Jasper  Herman 

John  Taulberg 

Anter  Ilkman -- 

Clemens  Gotwinkle 

Henry   Buschamper,  probably  in- 
tended for — 

D.  E.  Griffin 

W,  Lucking 

Fred'k  Dingsn\eyer 

James  Hurley 


Fred  Nutemeier 

H.  Wilhelm  Mirer 

S.  Bodeker 

E.  L.  Jiiques - 

A.  J.  Stalse 

Tom  H.  Drehmas 

J.  H.  Eoben ;  certified  list,  G.  H.  Euben  . . 

P.  S.  Ownby 

L.  Ashbrook 

C.  Conmeyer;  certified  list,  Charles  Couger 

Lewis  Tanler ;  certified,  Lewis  Tahler 

W.  H.  Marian 

James  Miller 

Henry  Lnnte 

Thomas  Eeque ;  certified,  Thomas  Eeganr. 

Charles  Kamp 

Wilhelm  Withers 

Dan  Fly nn 

Jacob  M.  Bixlin 

E.  Piere  Cohn 

John  Borgett 

Wm.  L.  Carr 

Mark  Mulluney 

William  Linstroth 

Patrick  A.  Hearns 

George  Cavisland 

T.  Cavanangh 

Dennis  Kirk 

Herman  Jasper 

John  Tanksberry 

B.  A.  Hickman ., 

Gottfried  Cordez .' 

H.  Buslekemper 


Otis  E.  Griffin  . . . . 
William  Lowing. . 
Fred.  Dousmeyer . 
James  Hukey 


532 
.521 
528 
521 
528 
525 
521 
526 
533 
526 
523 
530 
533 
521 
525 
531 
530 
526 
525 
523 
521 
533 
,521 
531 
532 
5^2 
532 
527 
527 
526 
525 
529 
531 

525 
524 
531 
532 


Thus  all  this  list  furnished  by  the  majority  as  fraudulent,  because  un- 
registered voters  for  contestant  are  found  to  be  duly  registered,  save  one 
or  two,  and  it  is  remarkable  how  slight,  even  in  the  worst  cases,  the 
variations  are;  indeed,  they  strikingly  contrast  with  the  forced  similarity 
of  names  presented  as  true  and  satisfactory  in  the  interest  of  the  sitting 
member. 

I  am  not  disposed  to  recognize  tlie  four  last  names  on  Exhibit  A,  as 
duly  registered,  simply  because  the  numbers  are  counted  for  both  candi- 
dates, for  it  is  evident  from  the  examination  given  that  some  numbers  are 
entirely  omitted  and  many  others  counted  twice,  and  thus  numbers  may 
have  been  counted  for  both,  yet  the  party  voting  that  number  may 
not  be  entitled  to  vote.  I  deal  with  the  fact  that  a  list  not  certified  to 
was  used  at  that  precinct;  that  said  list  was  got  up  in  the  interest  of, 
and  by  the  partisans  of  the  sitting  member,  and  that  if  persons  voted 
without  being  registered,  no  matter  for  whom  they  voted,  the  evidence 
of  the  fraud  vitiated  the  election  in  that  precinct,  and  hence  the  poll 
should  be  thrown  out. 

It  is  due  to  myself  to  state,  that  I  have  been  wholly  confined  in  my 
examinations  to  the  names  as  furnished  in  the  brief  of  the  contestant  and 
that  of  the  sitting  member,  except  as  to  the  thirtieth  precinct,  where 
alone  I  have  been  able  to  refer  to  the  lists  or  exhibits  of  the  majority. 
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One  lumdred  and  twenty-nine  duly  registered  voters  have  irersonally 
sworn  that  they  were  registered;  that  they  attended  the  election;  that, 
after  hours  of  delay  and  trouble,  they  gave  their  ballots  for  the  contest- 
ant, but  their  votes  were  not  received  because  the  judges  said  they 
coiTld  not  find  the  names,  although  they  are  on  tlie  list  and  tlie  contestant 
shows  where  each  is  registered ;  yet  the  majority  do  not  count  these  votes 
for  contestant,  but  they  do  count  for  contestee  votes  of  non-registered 
voters,  admitted  fraudulently  by  partisan  judges. 

The  statement  of  results  which  closes  the  report  of  minority,  page  16, 
with  the  addition  of  the  fraudulent  votes  detailed  in  this  separate  report, 
are,  in  my  opinion,  correct.     I  will,  however,  make  this  account : 

On  the  assumption  that  the  House,  following  the  majority  report, 
shall  not  refuse  the  illegal  vote  of  thirty-seventh  i)recinct  and 
the  equally  illegal  night  vote  at  twenty-sixth  precinct,  and  that 
the  declared  majority  for  sitting  member  is  allowed  to  be 218 

I  then  assume  that  the  fraudulent  votes  shown  by  this  state- 
ment to  have  been  polled  for  sitting  member  at  precincts 
twenty-five,  twenty-six,  twenty-seven,  and  twenty-eight 
shall  be  deducted,  amounting  to 91 

Also  those  at  precinct  No.  30,  being 65 

156 

Leaving  him  a  total  of , 62 

And  I  assume  that  the  votes  at  least  of  those  legally  registered, 
but  illegally  refused  to  be  counted  for  contestant — being  all 
proved  and  registry  shown — be  now  counted  for  him,  amount- 
ing to  129 

Thus  leaving  majority  for  contestant 67 


There  should  in  fairness  be  added  twenty -five  votes,  which  the  major- 
ity do  not  reject,  whose  votes  for  contestant  were  rejected  by  registrars 
from  improper  motives. 


[FIEST  KBPOKT.] 

KENTUCKY  ELECTION. 

A  charge  of  disloyalty  against  a  member  elect  should  be  investigated  previous  to 
taking  the  seat. 
The  House  ordered  an  investigation. 
The  second  report  was  adopted  nem.  con. 

July  9,  1867. — Mr.  Dawes,  from  the  Committee  of  Elections,  made  the 

following  report : 

The  Committee  of  Elections,  to  whom  were  referred,  under  the  resolution  of 
the  5d  instant,  the  credentials  of  certain  gentlemen  claiming  to  be  repre- 
sentatives in  this  House  from  the  State  of  KentueJiy,  and  also  tite  protest 
of  James  B.  BecTc,  A.  P.  Grover,  and  Thomas  L.  Jones,  and  the  motion 
that  the  committee  be  discharged  from  the  further  consideration  of  the 
credentials  of  Messrs.  Grover  and  Beck,  report: 

That  as  to  the  credentials  of  Mr.  Grover,  no  e\'idence  has  been  referred 
to  the  committee,  but  the  statement  has  been  made  under  oath  before- 
the  committee,  by  Hon.  Samuel  McKee,  that  the  journals  of  the  legisla- 


328  DIGEST   OF   ELECTION   CASES. 

ture  of  Kentucky  for  1860-'61  will  show  that  Mr.  Grover  was  a  senator 
in  that  legislature,  and  voted  that  Kentucky  resist  by  force  the  United 
States  in  any  attempt  to  coerce  the  Southern  States  into  obedience. 

As  to  the  credentials  of  Mr.  Beck,  there  has  been  referred  to  the  com- 
mittee an  unsworn  statement  of  S.  M.  Adams,  of  Lexington,  Kentucky, 
that  the  said  Beck  was  a  member  of  the  meeting  in  Scott  County  at 
which  the  invasion  of  the  State  by  rebel  forces  was  agreed  upon ;  that 
he  attended  the  inauguration  of  the  rebel  governor  Howes  by  Bragg, 
as  governor  of  Kentucky,  and  that  he  announced  in  the  streets  of  Lex- 
ington, during  the  occupancy  of  the  State  by  rebels,  that  he  had  accepted 
a  position  on  the  staff  of  John  C.  Breckinridge. 

As  to  Thomas  L.  Jones,  there  has  been  referred  to  the  committee  a 
statement  of  the  Honorable  Samuel  McKee  charging  said  Jones  in  gen- 
eral terms  with  disloyalty,  based  upon  a  letter  addressed  to  him  by  ope 
William  S.  Eankin,  of  Covington,  Kentucky,  of  date  June  29,  1867,  of 
similar  import. 

Against  J.  Proctor  Knott  there  is  nothing  before  the  committee  ex- 
cept the  following  statement  made  in  the  House : 

Mr.  Benjasiin .  Mr.  Speaker,  if  I  understand  this  question  as  presented  to  us  now,  it 
is  that  the  credentials  of  all  of  the  members  who  present  themselves  here  from  the 
State  of  Kentucky  shall  be  referred  to  the  Committee  of  Elections.  I  believe  gentle- 
men who  have  been  members  of  this  house  have  protested  against  the  swearing  in  of 
certain  members  of  that  delegation.  I  heard  on  that  list,  as  read  by  the  Clerk,  the 
name  of  J.  Proctor  Knott,  who  claimed  to  be  elected  from  the  fourth  congressional 
district  of  Kentucky.  Mr.  Knott  was  formerly  a  citizen  of  Missouri,  a  resident  of  the 
district  which  I  have  the  honor  to  represent  upon  this  floor.  He  resided  there,  I  believe, 
until  1862  or  1863,  when  he  left  that  State  and  moved  to  Kentucky. 

Mr.  Knott  in  1860,  I  believe,  was  elected  attorney  general  of  the  State  of  Missouri, 
and  served  as  such  until  by  an  ordinance  of  the  State  convention  he  was  ousted.  In 
the  winter  of  1861,  February  I  believe,  the  legislature  of  that  State,  which  was  intensely 
rebel,  as  every  one  knows,  called  a  convention  for  carrying  Missouri  out  of  the  Union. 
Mr.  Knott  was  elected  as  a  member  of  that  convention.  He  served,  commencing  the  4th 
of  March  of  that  year.  He  took  an  active  part  in  the  proceedings  of  that  convention. 
The  question  of  secession  was  discussed  there,  and  various  measures  were  brought 
before  that  convention  for  the  purpose  of  accomplishing  that  result.  Now,  sir,  I  state 
here  to-day  that  the  records  of  that  convention  will  show  in  all  its  proceedings  that 
Mr.  Knott  was  allied  with  those  who  were  the  most  intense  in  their  disloyalty  to  this 
government,  voting  for  and  sustaining  all  the  measures  designed  to  accomplish  the 
secession  of  the  State  of  Missouri. 

He  was  attorney  general  of  the  State  of  Missouri.  At  a  subsequent  session  of  the 
convention  all  of  the  State  officers  were  deposed,  as  you  all  know,  Claib.  Jackson 
being  governor.  Mr.  Knott  went  out  with  the  rest.  In  the  session  of  1862  he  did  not 
appear  in  his  seat  in  the  convention.  It  was  declared  vacant,  and  another  was  elected 
in  his  stead. 

The  disloyalty  of  Mr.  Knott  in  that  State  is  notorious.  His  status  is  as  well  known 
as  that  of  any  other  of  those  who  figured  in  the  rebellion.  I  do  not  know  there  is  any 
gentleman  here  who  protests  against  his  being  sworn  in  as  a  member ;  but  the  facts 
being  as  I  have  stated  them,  I  feel  it  incumbent  upon  me  to  rise  in  my  place  and' 
object  to  the  qualification  of  Mr.  Knott  as  the  representative  of  the  fourth  congres- 
sional district  of  the  State  of  Kentucky ;  and,  notwithstanding  there  is  no  contestant, 
I  believe  it  is  the  duty  of  Congress,  when  the  facts  are  so  well  known  as  in  this  case, 
that  a  person  who  has  occupied  the  position  he  has,  and  taken  the  grounds  he  has 
during  this  war,  shall  not  be  permitted  to  occupy  a  seat  upon  this  floor. 

I  am  just  informed  that  the  defeated  candidate  in  that  district  is  going  to  contest 
the  right  to  the  seat.  It  is  a  fact  I  did  not  before  know  ;  but  it  is  necessary  the  House 
should  know  these  facts  in  order  to  judge  of  the  character  of  the  representatives  sent 
here  from  that  State  to  represent  her  in  the  Congress  of  the  United  States. 

In  reference  to  John  Young  Brown  there  is  evidence  that  he  published 
the  following  letter : 

EuzABETHTOwsr,  April  18,  1861. 
My  attention  has  been  called  to  the  following  paragraph,  which  appeared  in  your 
paper  of  this  date : 

-'■'  Editor  LoutsviUe  Courier  : 

"John  Young  Buown's  position. — This  gentlemen,  in  reply  to  some  searching 
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interrogatories  put  to  him  by  Governor  Helm,  said,  in  reference  to  the  call  of  the  Presi- 
dent for  four  regiments  of  Tohmteers  to  march  against  the  South :  '  I  would  not  send 
one  solitary  man  to  aid  that  government,  and  those  who  volunteer  should  be  shot  down 
in  their  tracks.' " 

This  ambiguous  report  of  my  remarks  has,  I  find,  been  misunderstood  by  some  who 
have  read  it,  who  construe  my  language  to  apply  to  the  government  of  the  Confed- 
erate States.    What  I  did  say  was  this  : 

"Not  one  man  or  one  dollar  will  Kentucky  furnish  Lincoln  to  aid  him  in  his  unholy 
war  against  the  South.  If  this  northern  army  shall  attempt  to  cross  our,  borders  we 
will  resist  it  unto  the  death,  and  if  one  man  shall  be  found  in  our  commonwealth  to 
volunteer  to  join  them,  he  ought,  and  I  believe  will  be,  shot  down  before  he  leaves 
the  State." 

This  was  not  said  in  reply  to  any  question  propounded  by  Ex-Governor  Helm,  as  you 
have  stated,  and  is  no  more  than  I  frequently  uttered  publicly  and  privately  prior  to 
my  debate  with  him. 
Respectfully, 

JOHN  YOUNG  BEOWN. 

State  of  Kentucky,  County  of  Muhlenl)e)-g,  ss  : 

On  this  26th  day  of  June,  A.  D.  1867,  before  me,  a  justice  of  the  peace  in  and  for  the 
county  and  State  above  named,  personally  appeared  M.  J.  Eoark,  who,  being  by  me 
duly  sworn  according  to  law,  on  his  oath  doth  say  that  he  is  a  resident  of  Greenville, 
county  and  State  above  named;  and  further,  that  he  was  present  at  Morgantown, 
State  of  Kentucky,  on  the  10th  day  of  April,  1867,  and  heard  John  Young  Brown,  in 
a  public  speech,  declare  and  avow  that  he  was  the  author  of  a  letter  charged  to  have 
been  written  by  him,  a  copy  of  which  letter  is  herewith  filed,  marked  B,  and  made 
part  of  this  affidavit. 

M.  J.  EOAEK. 

Sworn  to  and  subscribed  before  me,  by  M.  J.  Eoark,  this  26th  day  of  June,  1867. 

E.  G.  NEEL, 
Justice  of  the  Peace,  Muhlenie^-g  County. 

State  of  Kentvcky,  County  of  Mulilenberg,  ss: 

On  this  26th  day  of  June,  A.  D.  1867,  before  me,  a  justice  of  the  j^eace  in  and  for  the 
county  and  State  above  named,  personally  appeared  E.  G.  Neel,  who  being  by  me  duly 
sworn  according  to  law,  doth  on  his  oath  say  that  he  is  a  resident  of  Greenville,  State 
of  Kentucky ;  and  further,  that  he  was  present  at  Greenville,  State  aforesaid,  on  the 
8th  day  of  April,  1867,  and  heard  John  Young  Brown,  then  a  candidate  for  Congress 
in  this  second  congressional  district,  in  a  public  speech,  declare  and  avow  that  he  was 
the  author  and  responsible  for  aletter  charged  to  have  been  written  by  him  in  1861,  which 
letter  is  filed  herewith  as  part  of  this  affidavit,  and  marked  B.  He  also  stated  in  that 
same  public  speech  he  had  said  notliing  in  said  letter  that  he  was  not  prepared  to 
defend  on  that  day — i.  e.,  8th  day  of  April,  1867.  He  further  admitted  in  same  speech 
that  for  something  said  or  done  by  him  (Brown)  he  was  in  the  year  1865  arrested  by 
order  of  Colonel  Sam.  Johnson,  of  Seventeenth  Kentucky  volunteer  cavalry,  and  confined 
in  jail  or  prison. 

E.  G.  NEEL. 

Sworn  to  and  subscribed  before  me,  by  E.  G.  l5'eel,  this  26th  day  of  June,  1867. 

JOHN  M.  WILLIAMS, 

Justice  of  the  Peace. 

In  reference  to  L.  S.  Trimble,  there  is,  among  other  things  referred  to 
the  committee,  the  affidavit  of  one  W.  F.  Ellistroop,  that  the  said 
Trimble  was  a  partner  of  his  during  the  summer  and  fall  of  1861,  in  the 
business  of  forwarding  supplies  through  the  federal  lines  to  the  confed- 
erate troops. 

Against  John  D.  Young  there  is,  among  other  things,  an  affidavit  of 
one  Willis  Hockaday,  alleging  that  in  the  fall  of  1861  he  was  himself 
captured  and  carried  a  prisoner  into  the  rebel  lines  by  a  baud  of  rebels 
under  the  command  of  said  Young, 

Under  the  resolutions  referring  these  credentials,  the  committee  are 
not  instructed  or  authorized  to  send  for  persons  and  papers  op  otherwise 
authorized  to  take  testimony,  but  simply  to  report  at  as  early  a  day  as 
practicable. 
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The  committee  therefore  report  the  foregoing  facts  to  the  House,  and 
await  further  instructions. 

The  committee  are  of  opinion  that  no  person  who  has  been  engaged 
in  armed  hostility  to  the  government  of  the  United  States,  or  who  has 
given  aid  and  comfort  to  its  enemies  during  the  late  rebellion,  ought  to 
be  permitted  to  be  sworn  as  a  member  of  this  House,  and  that  any  spe- 
cific and  apparently  well-grounded  charge  of  personal  disloyalty  made 
against  a  Tperson  claiming  a  seat  as  a  member  of  this  House  ought  to 
be  investigated  and  reported  upon  before  such  ijerson  is  permitted  to 
take  the  seat;  but  all  charges  touching  the  disloyalty  of  a  constituency 
in  a  State  in  which  loyal  civil  government  was  not  overthrown  during 
the  late  rebellion,  or  the  illegality  of  an  election,  are  matters  which 
pertain  to  a  contest  in  the  ordinary  way,  and  should  not  prevent  a 
person  holding  a  regular  certificate  from  taking  his  seat. 


To  the  IwnoraMe  the  Mouse  of  Representatives  of  the  United  States : 

Your  petitioner,  a  citizen  of  tlie  first  congressional  district  of  Kentucky,  would  respect- 
fully state  that  at  the  last  congressional  election  in  this  State  he  was  voted  for  as  the 
choice  of  the  Union  men  or  loyalists  of  the  said  first  congressional  district  to  represent 
them  in  the  fortieth  Congress,  and  that  he  claims  the  seat  for  the  following  reasons : 

1.  The  notorious  disloyalty  of  the  Hon.  L.  S.  Trimble,  the  democratic  candidate,  who 
claims  to  he  elected  by  a  majority  of  votes,  both  during  the  war  and  since ;  shown  by 
his  aiding  and  abetting  the  rebellion,  by  sending  supplies,  provisions,  medicine,  mili- 
tary equipments,  and  ammunition  through  the  lines  into  the  so-called  Confederate 
States  during  the  war,  which  supplies  were  sent  in  violation  of  law,  &c. ;  and  further 
shown  by  his  disloyal  acts  and  speeches  made  during  the  war  and  since,  particularly 
in  1863,  when  he,  said  Trimble,  was  arrested  and  confined  by  the  military  authority 
for  his  open  and  avowed  opposition  to  the  war,  and  discouraging  enlistments  to  the 
federal  array;  and  also  in  the  late  canvass  for  Congress  he  stated  that  he  had  always 
and  did  yet  oppose  raising  men  or  money  to  suppress  the  rebellion ;  and  by  his  declaring 
that  he  made  it  a  point,  and  that  he  would  swear  to  it,  that  he  would  always  do  what 
he  could  to  keep  out  of  any  position  any  man  who  had  been  in  the  Lincoln  army  or 
wore  the  blue.  The  truth  of  these  allegations  the  petitioner  is  able  to  establish  by 
abundant  evidence. 

2.  That  Union  men  were  in  some  localities  intimidated  and  overawed  from  voting 
by  being  threatened  and  proscribed  by  the  friends  of  said  L.  S.  Trimble,  lately  in 
rebellion  against  the  government,  which  can  be  established  by  evidence. 

3.  That  many  nhpardoned  ex-confederate  soldiers  and  paroled  prisoners  of  war,  who 
had  never  taken  the  oath  or  been  included  in  any  amnesty,  were  allowed  and  did  vote 
for  said  L.  S.  Trimble,  in  violation  of  law  in  such  case  made  and  provided,  as  can  be 
shown  by  testimony  of  loyal  men. 

4.  The  election  was  illegally  conducted  by  reason  of  men  being  appointed  and  serv- 
ing as  officers  of  the  election  who  had  been  in  the  rebel  army,  or  who  had  aided, 
counseled,  or  advised  the  separation  of  Kentucky  from  the  federal  Union  by  force  of 
arms,  or  had  adhered  to  those  engaged  in  rebellion,  or  sympathized  with  them.  Also 
by  a  large  majority  of  the  officers  of  the  election  being  democratic  and  favoring  the 
election  of  said  Trimble,  and  a  very  few  belonging  to  the  Union  party  favoring  the 
election  of  the  petitioner ;  which  is  in  open  violation  of  the  State  law,  which  provides 
that  the  officers  must  be  chosen  equally  from  the  political  parties ;  and  the  further 
Ijrovision,  that  no  one'  who  counseled,  aided,  or  adhered  to  the  rebellion  as  aforesaid, 
shall  be  considered  as  belonging  to  a  political  party,  or  competent  to  act  as  an  officer 
of  election ;  which  facts  can  also  be  shown  by  abundant  testimony. 

For  the  reasons  above  set  forth,  which  (substantially)  were  imbodied  in  a  notice  of 
contest  served  on  the  said  L.  S.  Trimble  within  thirty  days  after  the  resiilt  of  the 
election  was  declared  by  the  State  board  of  canvassers,  the  petitioner  respectfully  but 
eai'ncstly  protests  against  said  L.  S.  Trimble,  claiming  to  be  the  member  elect  from  the 
first  congressional  district  of  Kentucky  aforesaid,  being  sworn  in  as  the  member  of  Con- 
gress from  said  district,  and  asks  that  his  credentials  be  referred  to  the  proper  Committee 
of  Elections  for  investigation. 

G.  G.  SYMES. 
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Affidavit  of  WilHam  F.  Ellithorp. 

State  of  Kentucky,  McCracken  County : 

^Y^liam  F.  EUitliorp,  being  duly  sworn,  deposes  and  says,  that  on  or  about  the  first 
day  of  June,  1861,  L.  S.  Ellithorp  &  Co.,  (of  which  firm  this  deponent  was  a  member,) 
D.  A.  Givens,  L.  M.  Flonrnoy,  and  L.  S.  Trimble  formed  a  copartnership  for  the  purpose 
of  buying'  bacon,  flour,  whisky,  and  other  articles  in  Cincinnati  and  other  places 
north  of  the  Ohio  River  and  the  federal  lines,  (at  that  time,)  and  sending  the  same 
.  south  of  said  lines  and  selling  these  purchases  to  citizens  or  agents  of  the  so-called 
Confederate  States.  That  such  goods  or  supplies  were  contraband  of  war,  and  sending 
them  south  at  that  time  being  in  violation  of  the  laws  and  regulations  of  the  United 
States. 

That  said  firm,  of  which  L.  S.  Trimble  was  a  member,  continued  to  send  supplies 
south  through  the  federal  lines  for  the  period  of  twelve  or  more  months.  That  these 
smuggling  operations  of  said  firm  were  carried  on  by  said  firm  under  the  pretext  of 
supplying  laborers  then  working  on  a  railroad,  which  the  said  firm  of  L.  S.  Ellithorp 
&  Co.  were  constructing  through  the  eonnties  of  Weakley  and  Obion,  State  of  Tennes- 
see ;  said  supplies  being  sent  south  to  different  points  instead  of  being  consumed  by 
the  said  laborers  on  the  railroad,  (the  pretext  under  which  they  were  sent  through  the 
lines.)  The  said  firm  purchased  and  sent  south  through  the  federal  into  the  confederate 
lines  large  quantities  of  bacon,  flour,  whisky,  &c.,  some  by  the  way  of  Cairo  and 
Columbus;  but  this  route  was  obstructed  so  carefully  by  the  federal  officers  that 
snmggliug,  by  this  route,  was  soon  abandoned.  Larger  quantities  were  sent  by  the 
Oliio  River  to  Paducah,  thence  by  railroad  to  the  southern  line  of  Kentucky ;  from 
thence,  (eight  miles,)  to  the  Mobile  and  Ohio  railroad  ;  thence  to  its  destination  in 
tlie  South. 

Auother  route,  by  which  the  largest  amount  of  supplies  were  shipped  or  smuggled 
through  the  lines,  was  by  the  way  of  the  Ohio  and  Tennessee  River  to  Danville,  Ten- 
nessee, the  point  where  the  Memphis  and  Ohio  railroad  crosses  the  Tennessee  River; 
thence,  by  said  railroad,  to  its  destination  in  the  confederacy. 

The  last-mentioned  route  was  the  one  most  used,  and  the  great  bulk  of  the  supplies 
went  by  it. 

Deponent  says  that  on  the  route  by  the  way  of  Paducah  and  railroad  to  the  southern 
line  of  Kentucky  he  had  knowledge  of  some  of  the  shipments  through  the  lines  to  the 
South,  as  he  was  in  the  vicinity  of  the  terminus  of  the  Paducah  railroad,  and  within 
the  confederate  lines,  superintending  the  work  on  the  railroad  then  being  built  by  L. 
S.  Ellithorp  &  Co. ;  and  he  gave  the  transportation  of  the  supplies  sent  south  some 
attention,  and  obtained  by  this  route  what  supplies  were  needed  to  feed  the  laborers 
then  at  work  for  the  said  L.  S.  Ellithorp  &  Co. 

Deponent  says  he  has  personal  knowledge  of  the  sale  of  twenty  or  more  casks  of 
bacon  to  the  purchasing  agents  of  the  confederate  government,  and  the  said  bacon 
was  sent  to  Union  City,  (then  a  camp  of  instruction  for  the  confederates ;)  this  was  in 
the  month  of  July  or  August,  1861 ;  and  that  the  money  received  for  it  was  sent  to  one 
of  the  members  of  the  smuggling  firm  in  Paducah,  Kentucky. 

The  shipments  sent  south  were  generally  marked  the  same  as  those  that  came 
expressly  tor  the  use  of  laborers  on  the  railroad,  but  this  was  understood,  and  when 
goods  designed  for  the  South  came  I  did  not  generally  disturb  the  arrangements,  but 
let  it  go  to  its  destination  as  per  orders  from  Paducah.  All  mouey  received  from  the 
sale  of  supplies  by  the  package  or  lots  was  sent  to  some  one  of  the  firm  in  Paducah. 

The  branch  of  the  firm  known  as  L.  S.  Ellithorp  &  Co.  was  composed  of  L.  S.  Elli- 
thorp, D.  W.  Ellithorp,  and  William  F.  Ellithorp,  (this  deponent.)  D.  W^  Ellithorp 
having  gone  out  of  the  confederate  lines  in  July,  1861,  he  gave  his  attention  to  the 
business  outside  of  these  lines,  and  L.  S.  Ellithorp  and  this  deponent  remained  in  Ten- 
nessee until  October,  1861,  superintending  the  work  on  railroad  and  the  forwarding  of 
supplies  south  to  Memphis  and  other  places.  An  agent  was  employed  to  attend  to  the 
business  south,  delivering  supplies,  collecting  and  forwarding  the  proceeds,  &o.  We, 
(the  two  brothers,)  could  not  pass  back  and  forth  without  exciting  suspicion. 

I  cannot  from  personal  knowledge  state  just  where  and  to  whom  many  of  the  sup- 
plies were  sent  after  they  passed  south  of  the  place  where  I  was,  except  what  was  told 
me  by  my  brothers  and  others  employed  or  connected  with  the  operations.  My  two 
brothers  are  now  dead. 

D.  W.  Ellithorp,  who,  in  conjunction  with  L.  S.  Trimble,  attended  to  purchasing  and 
forwarding  most  of  the  supplies,  told  me  on  my  return  north,  (October,  1861,)  that  the 
operation  was  very  successful,  but  the  settlement  would  have  to  be  deferred  until 
some  additional  retunrs  were  received  from'  the  South.  Most  of  the  books  and  papers 
pertaining  to  this  business  I  have  seen,  and  what  have  not  been  destroyed  are  in  my 
possession.  I  have  talked  with  all  the  partners  in  the  smuggling  operation  in  regard  to  a 
settlement,  but  have  not  as  yet  succeeded  in  getting  it.  L.  S.  Trimble  always  admitted 
of  his  being  a  partner,  as  also  did  aU  the  persons  mentioned  in  the  first  part  of  this 
affidavit. 
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This  deponent  further  says  that  in  the  years  1831  and  1832  shipments  of  medicines, 
cavalry  equipments,  gray  cloth,  boots  and  shoes,  coffee,  &c.,  were  sent  through  the 
lines  to  tlie  South,  in  violation  of  the  laws  and  regulations  of  the  United  States.  Some 
of  these  shipments  -were  managed  by  myself,  and  I  had  cognizance  of  them  all,  as  I  had 
the  entire  control  of  them  from  the  time  they  reached  the  north  bank  of  the  Ohio  Kiver 
until  they  passed  into  Tennessee  or  the  hands  of  agents  on  hand  to  receive  them. 

There  is  not  probably  much  written  proof  of  the  value,  and  where  shipped  and  to 
whom,  in  existence,  as  most  of  it  was  destroyed  to  prevent  its  falling  into  the  hands  of 
federal  officers  when  the  offense  of  smuggling  was  brought  before  a  military  commis- 
sion. 

Deponent  says  he  recollects  of  one  car  load  of  supplies  that  came  to  Fulton,  the 
southern  end  of  the  railroad  that  connects  it  with  Paducah,  Kentucky,  and  that  he 
needed  one  cask  of  bacon  for  men  on  railroad ;  the  agents  told  him  it  -was  all  promised, 
and  it  must  go  forward  to  the  South.  This  was  in  August,  1861.  L.  S.  Trimble  was  at 
the  time  president  of  the  railroad  over  which  the  goods  or  supplies  that  came  from 
Paducah  were  sent,  many  of  which  went  into  the  confederacy.  He  (Trimble)  being 
interested  in  the  profits  of  said  shipments,  interposed  no  objections  nor  furnished  any 
information  that  would  lead  to  interference  with  the  goods  going  forward  promptly. 

Deponent  says  that  some  time  in  June  or  July,  1861,  said  L.  S.  Trimble  went  south 
into  the  confederacy  to  look  into  bnsiness  with  which  we  were  connected.  On  his 
return  the  deponent  asked  him  how  lie  succeeded.  He  (Trimble)  said  that  all  was 
right,  and  that  all  money  due  us  or  to  become  due  would  be  paid. 

Deponen  t  further  says  that  during  the  time  said  partnership  existed  as  aforesaid 
there  was  purchased  north  of  the  Ohio  Eiver  and  sent  south  into  the  confederate  lines, 
by  the  route  before  mentioned,  large  quantities  of  provisions  and  general  supplies, 
which  were  sold  to  merchants,  speculators,  and  confederate  agents. 

Deponent  further  states  that  many  thousand  dollars'  worth  of  quinine,  morphine, 
and  a  large  quantity  of  sheet  copper  and  articles  for  the  manufacture  of  cavalry  equip- 
ments, such  as  bridle-bits,  thread,  buckles,  buttons,  &o. ;  the  exact  quantities  or  value 
deponent  cannot  say. 

Deponent  says  the  papers  in  connection  with  the  last-mentioned  shipments  were  all 
destroyed,  but  from  his  connection  with  the  said  firm,  as  a  member,  he  knew  such 
articles  were  sent  through  the  federal  lines. 

Deponent  says  that  he  has  knowledge  of  large  amounts  of  money  that  were  expended 
in  the  early  part  of  these  operations  in  getting  along  with  the  'United  States  treasury 
agents  and  in  getting  them  to  permit  the  goods  to  go  to  Kentucky  or  points  on  the  Ohio 
Eiver. 

W.  F.  ELLITHORP. 

Subscribed  and  sworn  to  before  me  by  W.  F.  EUithorp,  this  7th  day  of  June,  1867. 

WILLIAM  GREIF,  Notary  Public. 


State  or  Kentucky,  McCracTcen  County,  ss : 

Charles  H.  Bonnin,  being  sworn,  states  that  about  the  Ist  of  September,  1861,  he  was 
appointed  aid  to  the  revenue  department,  and  had  charge  of  the  surveyor  of  customs' 
office  for  the  port  of  Paducah ;  that  he  remained  in  charge  of  the  said  office  until  about 
January  1,  1862;  that  it  was  his  duty  to  permit  goods  to  go  through  the  lines  into  the 
interior  of  Kentucky  at  his  discretion,  but  was  allowed  only  to  permit  small  quantities 
to  the  heads  of  families;  that  it  was  against  the  law  and  regulations  of  the  Treasury 
Department  to  allow  goods  or  merchandise  of  any  kind  to  go  through  the  military  lines 
then  existing;  that  it  was  not  lawful  for  any  goods  to  go  through  the  lines  unless  j)er- 
mitted,  in  quantities  as  aforesaid,  by  the  said  customs  officer.  And  this  affiant  states 
that  no  goods  or  merchandise  was  permitted  by  the  said  office  during  the  time  he  had 
charge  of  the  same,  except  family  supplies  in  small  quantities,  as  aforesaid.  Affiant 
further  states  that  there  was  a  firm  doing  business  at  Paducah,  Kentucky,  under  the 
name  of  F.  T.  &  Co. ;  that  L.  S.  Trimble  and  L.  M.  Flournoy  were  members  of  the  said 
firm;  that  affiant  understood  said  firm  were  shipping  goods,  but  that  no  permit  was 
ever  granted  to  said  firm  to  send  any  goods  south  while  this  affiant  had  charge  of  said 
office.  Affiant  further  states  that  it  appears  from  the  records  of  the  said  office  that 
said  L.  S.  Trimble  &  Co.  had  a  permit  from  the  Secretary  of  the  Treasury  to  bring 
|6,000  worth  of  goods  per  month  to  Paducah,  but  this  permit  did  not  give  any  right  to 
send  the  goods  south  of  Paducah. 

CHAS.  H,  BONNIN. 

Sworn  and  subscribed  before  me  this  28th  of  June,  1867,  bv  C.  H.  Bonnin. 

JNO.  MARSHALL,  Notary  Piihlio. 
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Affidavit  of  J.  T.  Bolinger. 

Afflant,  J.  T.  Bolinger,  states  that  he  is  a  citizen  of  Graves  County,  Kentucky;  that 
he  met  with  Hon.  L.  S.  Trimble,  in  the  city  of  Cincinnati,  in  the  summer  of  1861,  and 
that  said  Trimble  told  affiant  that  he,  Trimble,  with  others,  had  formed  a  partnership, 
and  was  then  in  Cincinnati  for  the  purpose  of  buying  bacon,  flour,  coffee,  sugar,  and  a 
general  assortment  of  groceries,  which  were  to  be  sent  south.  Affiant  further  states 
that  Mr.  D.  EUithorp,  who  was  with  said  Trimble,  and  had  the  supervision  of  buying 
the  stock,  told  afflant  at  same  time  that  their  purchases  at  that  time  would  be  about 
$300,000.  Large  quantities  of  groceries  were  shipped  to  Paducah,  Kentucky,  and  said 
to  be  placed  in  the  hands  of  said  Trimble's  partners,  who  were  rebels,  and  who  shipped 
the  same,  part  in  the  direction  of  Camp  Boon,  where  there  was  a  large  encampment  of 
rebel  soldiers,  and  part  in  the  direction  of  Union  City,  where  were  encamped  about  ten 
thousand  rebel  soldiers.  AfBant  further  states  that,  in  the  year  1863,  said  Trimble 
announced  himself  a  (candidate  for  Congress.  At  that  time  the  rebel  soldiers  had  been 
driven  from  this  part  of  Kentucky,  and  the  home  rebels  were  very  much  disheartened 
and  discouraged,  and  showed  a  disposition  to  take  the  oath  of  allegiance  to  the  govern- 
ment of  the  United  States  and  submit  to  the  laws.  The  disloyal  speeches  of  said 
Trimble  in  making  the  canvass,  his  course  in  denouncing  the  acts  of  the  President, 
Congress,  and  those  who  were  engaged  in  trying  to  suppress  the  rebellion,  were  such 
that  it  inflamed  anew  the  public  mind,  and  aroused  and  rekindled  the  old  fire  of  treason 
and  rebellion  in  the  people.  His  speeches  had  such  a  poisonous  effect  on  the  people 
that  recruiting  for  the  federal  army  was  almost  entirely  suspended,  while  enlistments 
foi'  the  confederate  army  were  going  on  all  the  time.  Times  for  Union  men  became 
terrible.  The  worst  passion  against  them  was  aroused  in  the  bosoms  of  rebels.  Union 
men  were  driven  from  their  homes,  and  many  of  them  plundered  and  robbed  of  their 
all.  After  this  canvass  the  country  was  overrun  with  bauds  of  guerillas,  whose  only 
object  was  to  rob,  plunder,  and  murder  Union  men.  So  disloyal  were  said  Trimble's 
speeches  that  he  was  arrested  and  imprisoned  by  the  military  commander  of  the  dis- 
trict. Affiant  further  states  that  the  election  held  in  May  last  for  member  of  Congress 
in  this  county  was  not  held  in  accordance  with  the  laws  of  Kentucky.  Affiant  says  he 
has  examined  the  poll-book  used  at  the  different  precincts  at  the  last  congressional 
election;  that  there  are  ten  precincts  in  said  county  of  Graves,  and  that  the  law  was 
violated  in  many  of  the  voting  precincts  by  persons  being  appointed  and  serving  as 
officers  of  the  election  who  have  been  in  the  rebel  army,  or  who  hacj  aided,  counseled, 
or  advised  the  separation  of  Kentucky  from  the  federfil  Union  by  force  of  arms,  or  had 
adhered  to  those  engaged  in  rebellion  against  said  government,  and  that  the  same 
number  from  each  politioal  party  were  not  appointed  ofScers  of  said  election. 

J.  T.  BOLINGER. 

Sworn  and  subscribed  before  me  by  J.  T.  Bolinger,  this  25th  of  June,  1867. 

JNO.  MARSHAL,  Notary  Public. 


State  of  Kentucky,  McCracken  County,  ss : 

T.  A.  Duke,  being  sworn,  says  that  he  is  now  and  has  been  for  ten  years  a  resident 
of  McCracken  County,  Kentucky ;  affiant  further  says  that  he  has  examined  the  poll- 
books  used  at  the  different  voting  precincts  in  said  county  at  the  last  congressional  elec- 
tion ;  that  he  is  acquainted  with  and  knows  very  near,  if  not  all,  the  persons  appearing 
on  said  poU-booUs  as  the  officers  of  the  election— that  is  to  say,  the  judges,  clerks,  and 
sheriffs,  who  had  charge  of  conducting  the  election  and  receiving  the  votes  ;  and  affi- 
ant further  states  that  some  of  the  said  officers,  three  or  more,  were  in  the  rebel  army 
during  the  rebellion,  and  that  at  least  three-fourths;  or  more  than  twenty  of  the  twenty- 
eight  officers  of  the  said  election,  who  served  in  the  said  county,  were  men  who  have, 
during  the  late  rebellion,  aided,  counseled,  or  advised  the  separation  of  Kentucky  from 
the  federal  Union  by  force  of  arms,  or  adhered  to  those  engaged  in  the  said  rebellion. 
That  affiant's  knowledge  is  obtained  from  a  personal  examination  of  the  said  poll-books 
and  acquaintance  with  the  men  who  were  appointed  and  served  as  said  officers.  Affi- 
ant states  that  not  over  six  of  the  men  out  of  the  twenty-eight  officers  aforesaid  belong 
to  or  are  identified  with  the  Union  or  republican  party  in  this  State. 

T.  A.  DUKE. 

Sworn  and  subscribed  before  me  by  T.  A.  Duke,  this  24th  of  June,  1867. 

[SEAL.]  WM.  GRIEF,  Notary  Public. 


State  of  Kentucky,  County  of  Graves  : 

Affiant,  Lucian  Anderson,  states  that  he  is  a  resident  of  the  county  and  State  above 
set  forth,  and  was  a  resident  of  said  county  and  State  in  the  year  1863;  that  he  is  now, 
and  was  in  the  year  1863,  acquainted  with  L.  S.  Trimble,  who  now  claims  to  be  the 
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member  of  Congress  elect  from  this  the  first  congressional  district  of  the  State  of  Ken- 
tucky; that  at  the  May  term  of  the  Graves  circuit  court  for  the  year  1863,  the  said 
Trimble  then  being  a  candidate  to  represent  this  district  in  the  thirty-eighth  Congress 
of  the  United  States,  he,  the  said  Trimble,  made  a  speech  at  the  court-house,  in  the 
town  of  Mayfleld,  to  a  large  crowd  of  persons  there  assembled,  most  of  whom  were 
rebel  sympathizers  who  had  sent  for  the  said  Triiable  to  come  up  from  Paducah  and 
address  them  on  the  then  question  of  the  rebellion  existing  against  the  Constitution 
and  laws  of  the  United  States. 

AfSant  states  the  said  Trimble  spoke  on  the  occasion  referred  to  for  about  two  hours; 
that  he  denounced  the  President  of  the  United  States,  Abraham  Lincoln,  as  a  violator 
of  the  Constitution  in  the  prosecution  of  the  war  against  the  so-called  Confederate 
States;  that  he,  the  President,  had  deceived  and  misled  the  people  by  saying  that  he 
did  not  intend  to  interfere  with  slavery  in  the  State.  His  whole  speech  was  in  denun- 
ciation of  the  government  and  those  who  sympathized  with  it  against  the  rebellion. 
About  the  time  Trimble  closed  his  speech  I  asked  him  to  tell  the  large  crowd  there 
assembled  whether,  if  elected  to  Congress,  he  would  vote  men  and"  money  to  prosecute 
the  war  against  the  rebels  in  arms  against  the  government  of  the  United  States ;  he 
for  some  time  endeavored  to  evade  or  dodge  the  question,  but  af&ant  states  that  he 
pressed  the  question  on  him,  said  Trimble,  time  and  again,  and  he  finally  told  the  people 
if  elected  he  would  not  vote  a  man  or  a  dollar  to  sustain  the  armies  of  the  government 
then  in  the  field  to  put  down  the  rebellion.  Affiant  says  that  the  speech  infused  new 
life  and  hope  in  the  rebels,  and  was  calculated  to  prevent  persons  from  joining  the 
federal  army  or  taking  sides  with  the  government  of  the  United  States. 

AiEant  states  further  that  in  June,  1863,  he  met  said  Trimble  at  Benton,  in  Marshall 
County,  Kentucky,  when  he  made  to  the  people  of  that  county  the  same  character  of 
a  speech  as  is  above  set  forth ;  these  are  the  only  places  affiant  met  said  Trimble  in 
debate  in  1863.  A  short  time  after  the  meeting  at  Benton  affiant  learned  that  said 
Trimble  had  been  arrested  and  taken  to  Henderson,  Kentucky,  by  the  military 
authorities. 

LUCIAN  ANDERSON. 

Sworn  to  and  subscribed  before  me  by  Lucian  Anderson,  June  20,  1867. 

"W.  H.  MILLER,  Notai-y  Public. 


State  of  Indiana,  Vanderburg  County,  ss  : 

John  W.  Foster,  of  the  county  and  State  above  named,  upon  his  oath,  states  that,  iu 
the  month  of  July,  1863,  he  was  colonel  of  the  sixty-fifth  regiment  of  Indiana  volunteers, 
and  that  he  was  in  command  of  that  portion  of  the  first  congressional  district  of  Ken- 
tucky lying  east  of  the  Cumberland  River;  that  affiant  was  instructed  by  Brigadier 
General  J.  T.  Boyle,  commanding  the  district  of  Kentucky,  that  if  L.  S.  Trimble,  then 
a  candidate  for  a  seat  iu  the  Congress  of  the  United  States,  should  come  into  the  terri- 
tory under  affiant's  command  and  make  disloyal  speeoheSj  discouraging  enlistments 
into  the  army  of  the  United  States,  opposing  the  war  or  the  furnishing  of  any  more 
men  or  money  to  suppress  the  rebellion,  that  affiant  should  arrest  him  and  send  him  to 
Johnson's  Island  or  througli  the  lines  to  the  South;  that  the  said  Trimble  did  come 
into  the  territory  under  affiant's  command,  and  having  upon  credible  testimony  made 
the  speeches  of  the  character  mentioned  above,  in  pursuance  of  said  order  he  was 
aiTested  and  kept  in  confinement  until  after  the  election,  which  was  held  in  August, 
1863,  when  he  was  released  by  order  of  the  said  General  Boyle. 

And  further  deponent  saith  not. 

JOHN.  W.  FOSTER. 

Subscribed  and  sworn  to  before  me  this  25th  day  of  June,  1867. 

[SEAL.]  BLYTHE  HYNES, 

Cleric  of  Vanderburg  Circuit  Court. 


"Washington,  Juli/  8, 1867. 
Sir:  It  is  due  to  the  members  of  the  thirty-ninth  Congress,  with  whom  I  served 
during  that  entire  term  ;  to  the  people  whose  partiality  and  confidence  accredit  me 
as  their  representative  in  the  fortieth  Congress,  and  to  myself,  that  I  should  earnestly 
and  respectfully  enter  my  solemn  denial  to  each  and  every  charge  affecting  in  any  way 
my  right  to  a  seat  in  the  fortieth  Congress  of  the  United  States.  Under  the  law  gov- 
erning contested  elections,  I  have  caused  the  following  answer  to  the  annexed  notice 
to  be  served  on  G.  G.  Symes,  in  this  city,  by  the  Sergeant-at-arms,  as  follows,  to  wit : 

The  answer  of  L.  S.  Trimhle,  elected  1o  the  fortieth  Conyress  from  the  first  district  of  JKentucky, 
to  the  notice  of  G.  G.  Si/tnes,  claiming  his  seat. 

1st.  There  are  no  specific  charges  or  allegations  in  said  notice  of  the  time  and  place 
of  the  commission  of  the  acts  spoken  of,  nor  the  violations  of  the  laws  charged,  to 
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enable  this  respondent  to  prove  their  entire  falsity,  which  he  can  do  if  advised  of  the 
particular  acts  relied  upon,  with  the  time  and  place. 

2d.  He  denies  that  he  ever  was  disloyal  to  the  Constitution  of  the  United  States,  or 
the  State  of  Kentucky.  He  denies  aiding  or  abetting  the  rebellion,  sending  supplies, 
provisions,  medicines,  military  equipments,  and  ammunition,  through  the  lines  into  the 
Confederate  States  during  the  war.  That  the  whole  of  said  first  paragraph  is  false  and 
calumnious.  He  denies  making  disloyal  speeches;  that  in  all  of  his  speeches  he  advo- 
cated the  Uuion,  the  Constitution,  and  the  enforcement  of  the  laws  passed  in  pursu- 
ance thereof,  as  the  last  and  only  hope  for  the  liberties  of  the  people,  at  aU  times  oppos- 
ing secession  and  rebellion. 

3d.  He  denies  that  Union  men  were  intimidated  and  overawed  from  voting  by  being 
threatened  and  proscribed  by  those  lately  in  rebellion  against  tlie  government;  but  he 
charges  that  democrats  and  conservatives  were  threatened  witli  reconstruction,  confis- 
cation, and  military  rule,  if  they  did  not  vote  against  this  respondent,  and  for  the  said 
Symes.  This  was  openly  and  publicly  done  by  Symes  and  his  friends,  Anderson  and 
Bollinger,  whose  affidavits  have  been  taken  ex  parte  and  filed  by  said  Symes,  while  last 
fall  Symes  was  publicly  denouncing  Congress  as  a  set  of  jacobins  and  revolutionists, 
and  when  speaking  at  Johnson  meetings,  as  I  am  informed. 

4th.  He  denies  all  charges  of  illegal  voting  for  him,  or  the  illegality  of  the  election, 
but  says  that  said  election  was  regularly  held  in  accordance  with  the  Constitution  and 
laws  of  the  State  of  Kentucky,  and  the  Constitution  of  the  United  States.  Ho  denies 
that  any  person  or  persons,  whether  unpardoned  exconfederate  soldiers  or  paroled 
prisoners,  voted  for  him  who  were  not  legally  entitled  to  do  so,  under  the  Constitution  and 
laws  of  the  State  of  Kentuoliy,  and  asserts  that  each  and  all  of  the  electors  who  cast  their 
votes  for  him  had  all  the  qualifications  required  for  electors  for  the  most  numerous  branch 
of  the  State  legislature,  so  far  as  he  knows,  believes,  or  has  any  information,  and  he 
denies  that  under  any  state  of  the  case  the  majority  received  by  this  respondent  could 
have  been  either  overcome  or  materially  reduced  by  the  rejection  even  of  all  the  votes 
claimed  in  tlie  notice  as  illegal.  This  respondent  received  a  majority  of  the  votes  polled 
in  each  and  every  county  composing  the  said  district — respondent  receiving  9,787  votes  ; 
Symes,  1,780  votes ;  respondent's  majority  being  8,007  votes.  Eespondent  denies  each 
aud  all  of  the  statements  contained  in  the  fourth  specification  in  said  notice,  and  denies 
that  any  of  the  judges,  sheriftis,  or  clerks  of  said  election,  at  any  precinct  in  said  dis- 
trict, were  either  illegally  appointed  or  disqualified  from  any  cause  to  act  as  such,  or 
that  any  law  was  violated  in  tliat  regard.  He  denies  that  the  election  laws  were 
violated  in  any  way.  Respondent  denies  that  Chiistian  County  belongs  to  that  dis- 
trict, or  that  resi)ondent  or  Symes  received  any  votes  in  that  County,  (Christian.)  In 
conclusion  he  denies  that  any  of  the  matters  contained  in  said  notice  can  be  sustained 
by  the  testimony  of  any  witnesses  who  have  any  regard  for  truth. 
Respectfully, 

L.  S.  TRIMBLE. 

Hon.  Schuyler  Colfax, 

Spealcm-  House  of  Rejjresentatives. 

House  of  Eepreseutativks,  Office  Sergeant-at-aems, 

July  8,  1867. 
I  have  this  day  given  in  hand  to  the  within  G.  G.  Symes  a  copy  of  within  notice. 

N.  G.  ORDWAY, 
Sergeant-at-arma  Home  of  Bepresentatives. 

In  the  foregoing  answer  I  have  denied  every  charge  contained  in  the  notice.  I  now 
most  respectfully  protest  against  the  right  of  Congress,  or  the  Committee  of  Elections, 
to  deprive  this  respondent  of  his  seat,  or  to  put  him  upon  his  defense,  upon  the  ex  parte 
and  illegal  evidence  now  before  the  Committee  of  Elections. 

While  I  deny  the  truth  of  the  charges,  the  legality  of  the  ex  parte  affidavits,  or  the 
right  to  read  them  against  me,  and  assert  with  confidence  that  they  are  malicious,  false, 
and  calumnious  from  the  beginning  to  the  end,  still  I  am  induced  to  believe,  upon  a 
careful  examination  by  your  Committee  of  Elections  of  these  affidavits  of  Anderson, 
Bollinger,  Ellifhorp,  and  others,  your  committee  will  so  decide  most  of  the  statements, 
if  admissible  in  any  form,  are  hearsay,  the  weakest  character  of  testimony  admissible, 
or  known  to  the  law.    Tlie  conclusions  of  the  witnesses  surely  are  not  law  anywhere. 

Anderson's  affidavit  discloses  the  facts  that  at  the  time  of  the  making  of  the  speeches 
by  respondent  at  Mayfleld  and  Benton,  in  May,  1863,  respondent  was  a  candidate  for 
Congress  against  Anderson:  "that  a  short  time  after  the  meeting  at  Benton,  affiant 
learned  that  said  Trimble  had  been  arrested  and  taken  to  Henderson,  Kentucky,  by  the 
military  authorities." 

The  records  show  Anderson  was  admitted  to  the  thirty-eighth  Congress,  not  receiv- 
ing, however,  one-fifth  of  the  legal  votes  of  that  district,  most  of  them  voting  under  the 
influence  of  tlireats  against  their  lives,  their  liberty,  and  property.  Respondent's  name 
was  stricken  from  the  poll-books,  his  friends  driven  from  the  polls  at  the  point  of  the 
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bayonet,  TrimWe  arrested  and  taken  to  Henderson,  denied  trial  on  charges  being  pre- 
ferred againat  him,  denied  communication  with  any  one,  black  or  white,  denied  the 
benefit  of  counsel,  or  privilege  of  conferring  with  them,  or  their  admission  to  confer 
with  him — all  this  at  the  instance  and  request  of  Anderson  and  Bollinger. 

Foster's  afSdavit  shows  that  respondent  was  released  after  the  election  without  trial 
or  charges  of  any  kind  being  preferred  against  him,  or  even  taking  the  oath  so  com- 
monly required  at  that  time.  General  Boyle  ordering  respondent  to  be  released  uncon- 
ditionally. Had  respondent  violated  any  law  or  treasury  regulation  prior  to  that  time, 
with  Anderson  and  BolUnger  in  power,  he  would  have  been  tried  and  summarily  dealt 
with,  probably  sharing  the  fate  of  many  of  their  innocent  victims  butchered  in  cold 
blood,  now  sleeping  the  sleep  that  knows  no  waking.  The  truth  is,  respondent  was 
arrested  for  no  olTense  committed  at  that  time,  or  before,  unless  it  be  one  to  defend  the 
Constitution  and  the  Union  as  our  fathers  made  it,  the  constitution  and  laws  of  the 
State  of  Kentucky,  and  the  rights  of  the  citizens  thereof,  but  that  Anderson  might  be 
foisted  upon  the  people  as  their  representative  against  their  will,  and  that  Bollinger 
might  more  securely  follow  his  avocation  of  robbing,  pillaging,  and  plundering  all  who 
had  money  and  did  not  descend  to  his  standard  of  morals  and  loyalty. 

Neither  Anderson  or  Bollinger  pretend,  in  their  affidavits,  to  give  the  substance  of 
the  speeches  made  by  your  respondent  at  May  field  or  Bentoll,  but  each  gives  a  few  lines 
without  their  connection  or  true  meaning,  showing  clearly  their  fiendish  malice  toward 
tliis  respondent,  with  their  calumnious  conclusions,  which  cannot  be  evidence  any- 
where. 

Eespondent  refers  you  to  the  following  letter  of  Governor  Bramlette  to  President 
Lincoln  ;  also  the  following  extracts  from  the  report  of  General  Speed  S.  Fry,  and  John 
Mason  Brown,  who  were  appointed  by  Major  General  Burbridge  to  investigate  the 
military  affairs  in  Western  Kentucky.  The  high  character  and  loyalty  of  these  gentle- 
men will  not  be  questioned. 

Copy  of  letter  from  Governor  Bramlette  to  President  Lincoln. 

"  Fkah^kfokt,  September  2,  1864. 

"  Sir  :  Brigadier  General  Paine,  by  military  order,  has  banished  a  number  of  the  best 
citizens  from  Western  Kentucky.  I  send  you  a  copy  of  a  letter  handed  me  by  Colonel 
Taylor,  which  contains  a  fair  statement  of  the  cases  of  those  embraced  therein.  I  have 
taken  pains  to  inquire  into  the  facts  in  relation  to  those  banished  persons,  and  learn 
from  good  and  reliable  men  that  those  persons  mentioned  in  the  letter  of  William  McKee 
Hubbard  have  ever  been  loyal  to  the  government.  The  order  ought  to  be  forthwith 
annulled,  and  those  persons  restored  to  their  homes  and  to  the  property  which  General 
Paine  and  his  confederates,  Hon.  Lucien  Anderson  and  Bollinger,  have  iniquitously 
extorted  from  them.  Having  instituted  some  inquiry  into  the  conduct  of  General 
Paine,  Lucien  Anderson,  and  Bollinger,  who  it  appears  are  confederate  in  the  system  of 
oppression  and  plundering  instituted  in  that  part  of  Kentucky — sharing  the  spoils 
iniquitously  extorted  from  citizens — I  charge  him  and  them,  as  the  chief  executive  of 
Kentucky,  with  a  corrupt  and  oppressive  use  of  his  office  to  oppress  unjustly  and  extort 
corruptly  money  and  property  from  the  citizens,  for  their  own  private  gain,  and  to  the 
disgrace  of  the  service  and  injury  of  the  public  interests.  The  extent  and  character  of 
the  oppressions  and  plundering  carried  on  by  these  men,  as  related  to  me  by  persons  cog- 
nizant of  the  facts,  is  absolutely  astounding.  I  ask,  in  behalf  of  justice  and  the  honor  of 
our  country,  that  a  military  commission,  composed  of  good,  brave,  jiist  and  fearless  men,  be 
appointed  to  inquire  into  the  conduct  of  these  men.  I  have  forborne  to  complain  until 
I  could  be  assured  of  the  verity  of  these  charges. 
"  EespeotfuUy, 

"THOMAS  E.  BRAMLETTE, 

"  Governor  of  Kentucky. 

"  His  Excellency  A.  Lincoln, 

"  President  of  the  United  States,  Washington,  D.  C." 

Extracts  from  the  report  of  Genefrals  Speed  S.  Fry  and  John  M.  Brown  made  to  Major  Gen- 
eral Burbridge,  (pages  27  and  31.) 

"  It  is  proper  here  to  state  that  General  Paine  was  chiefly  advised  by  the  following 
persons,  to  each  of  whom  particular  reference  will  be  made  hereafter :  Hon.  Lucien 
Anderson,  member  of  Congress,  John  F.  Bollinger. 

"Your  committee  distinctly  and  deliberately  charge  that  these  men,  and  each  of 
them,  except  Eeda,  are  guilty  of  corruption,  bribery,  and  malfeasance  in  office.  The 
case  of  Bollinger  will  be  first  alluded  to  as  belonging  to  the  trade  policy  of  Brigadier 
General  Paine,  during  the  time  that  General  Paine's  tax  on  tobacco  and  cotton  was  in 
full  force.  Bollinger  (J.  T.)  shipped,  as  his  own  affidavit  shows,  about  one  hundred 
and  forty-two  hogsheads  of  tobacco  and  eighty-four  bales  of  cotton  ;  the  total  sum  paid 
by  him  as  fees  and  permits  was  flO  as  will  appear  from  his  own  affidavit  and  that  of 
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J.  E.  Woodward.  Bnt  in  nddition  to  this  peculiar  exemption,  it  will  be  seen  from  tlie 
sworn  statements  of  L.  T.  Bradley,  master  of  tlie  government  steamer  Convoy,  that  a 
government  steamboat  was  pnt  at  Bollinger's  disposal,  for  the  purpose  of  bringing  his 
cotton  and  tobacco  from  a  point  where  he  liad  collected  it,  and  that  United  States  sol- 
diers were  detailed  for  the  fatigue  duty  of  loading  it  into  the  boats  ;  so  thoroughly  was 
the  community  convinced  of  Anderson's,  Bollinger's,  Hall's,  Reda's  and  Borthey's  collu- 
sion with  Brigadier  General  Paine  that  a  lucrative  trade  in  vouchers  of  loyalty  and 
intercession  had  already  sprung  up  when  your  committee  arrived,  antUn  some  instances 
heavy  sums  were  paid  for  permits,  which,  if  admissible,  should  have  been  freely 
granted  ;  if  improper,  should  have  been  of  course  refused. 

"From  page  31  your  committee  have  but  briefly  alluded  to  the  facts  that  will 
appear  more  fully  iu  the  papers  which  accompany  this  report.  They  beg  leave  to  par- 
ticularize the  parties  in  their  judgment  as  most  culpable,  and  name — 

"  Ist.  Hon.  liuoien  Anderson,  a  member  of  Congress.  A  reference  to  a  statenjent  of 
this  person  made  before  your  committee  under  oath,  and  numbered  120,  clearly  shows 
his  complicity  with  Major  Borthey,  provost  marshal. 

"  SPEED  S.  FRY, 
"  Brig.  Gen.  TJ.  8.  Volunteers,  President  Committee. 
-    "JOHN  MASON  BROWN, 
"  Colonel  forty-fifth  Kentucky  Vol.,  Mounted  Infantry, 
"  Commanding  second  Brig,  first  Div.,  Mil.  Dist  of  Kentuclcy." 

As  to  the  credibility  and  general  character  of  Anderson  and  Bollinger,  I  submit  these 
papers  without  comment. 

William  F.  Ellithorp  says,  in  his  affidavit,  that  on  or  about  the  1st  of  June,  1861,  L. 
S.  Ellithorp  &  Co.,  (of  which  firm  he  was  a  member,)  D.  A.  Gwinn,  L.  E.  plournoy, 
and  L.  S.  Trimble  formed  a  partnership  for  the  purpose  of,  in  substance,  carrying  on  a 
general  smuggling  business  in  sundries,  bacon,  flour,  whisky,  and  other  articles 
through  the  federal  lines,  and  selling  them  to- the  agents  of  the  so-called  Confederate 
States,  in  violation  of  the  laws  and  regulations  of  the  Treasury  Department  theu  exist- 
ing. It  must  be  known,  for  it  is  a  historical  fact,  that  Tennessee  at  that  time  was  still 
in  the  Union ;  that,  not  until  long  after  that  time  Governor  Harris  and  his  associates 
pretended  to  claim  that  by  a  vote  of  the  people,  on  his  (Harris's)  proclamation,  Tennes- 
see had  severed  her  connection  with  the 'federal  government.  On  the  1st  of  June,  1861, 
no  meeting  of  the  thirty-seventh  Congress  had  taken  place,  nor  did  that  Congress  meet 
until  the  4th  of  July,  1861.  At  that  time  (the  1st  of  June,  1861)  no  law  had  passed 
Congress  in  any  manner  interfering  with  the  commerce  between  the  States,  or  between 
Kentucky  and  Tennessee,  or  authorizing  the  President  by  proclamation  so  to  do.  On 
the  13th  day  of  July,  1861,  and  August  6,  1861,  Congress  authorized  the  President  by 
proclamation  to  interfere  where  in  his  judgment  was  expedient.  On  the  16th  day  of 
August,  1861,  the  President  issued  an  order  suspending  the  commercial  relations  between 
some  of  the  States,  of  which  you  must  have  judicial  knowledge.  All  of  which  occurred 
long  after  the  time  Ellithorp  says  he  and  others  were  violating  these  laws  and  treasury 
regulaticms  under  them. 

The  truth  is,  that  on  that  day,  June  1,  1861,  respondent  was  the  Union  democratic 
candidate  for  Congress  (the  thirty-seventh)  against  the  honorable  H.  C.  Burnett,  which 
canvass  he  prosecuted  almost  day  and  night  until  the  election  on  the  20th  of  June,  1861, 
with  all  the  energy  and  ability  he  possessed ;  being  one  of  the  most  exciting  contests 
in  the  State,  or  that  ever  occurred  in  that  district;  considered  a  forlorn  hope,  and  after 
all  others  had  declined  the  honor,  with  defeat  inevitable,  respondent  espousing  and 
advocating  the  cause  of  the  Union  party  in  Kentucky,  with  their  principles  and  plat- 
forms, aa  announced  at  Louisville  by  James  Speed  and  others  :  opposing  secession  and 
rebellion.  As  to  the  manner  of  the  perils  and  dangers  attending  that  canvass  I  will  not 
speak ;  it  is  a  part  of  the  political  history  of  that  district. 

While  respondent  was  thus  engaged,  Ellithorp  and  many  of  the  persons  who  are  now 
slandering  and  persecuting  respondent  were  engaged  iu  yelling  for  Jeff.  Davis,  and 
swearing  respondent  ought  to  be  hung  for  opposing  Davis  and  secession.  Many  who 
voted  for  Symes  were  engaged  in  the  same  business.  Ellithorp  nowhere  states  that  re- 
spondent was  present  or  kne^X'  of  these  transactions,  except  when  the  copartnership  was 
formed,  on  or  about  the  1st  of  ifJuno,  1861,  which  is  positively  false ;  although  there  was 
no  law  of  the  character  spokerfof  to  be  evaded  or  violated  at  that  time. 

It  must  be  apparent  to  any  impartial  mind,  from  the  whole  tenor  of  EUithorp's  affi- 
davit, that  he  establishes  beyond  cavil  his  own  corruption  and  infamy  ;  your  ignorance 
of  his  infamous  character  alone  renders  comment  necessary.  Not  content  with  slander- 
ing me,  he  seeks  to  render  infamous  the  memory  of  his  dead  brothers  D.  W.  and  L.  S. 
Ellithorp.  D.  W.  Ellithorp,  as  I  understand,  was  at  that  time  in  the  secret  service  of 
the  United  States,  and  continued  in  that  service  until  the  close  of  the  war,  as  the  rolls 
in  the  War  Office  will  show. 

To  make  any  statements  made  by  respondent  to  any  one  evidence  against  him,  the 

H.  Mis.  Doc.  152 22 
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witness  must  show  aud  state  all  that  was  said  upon  the  subject  at  that  time ;  no  rule 
of  law  can  be  clearer  than  this. 

For  reasons,  then,  obvious  to  my  friends,  and  because  I  had  the  right  to  leave,'  respon- 
dent was  absent  from  that  section  of  the  country  from  the  aoth  of  June,  1861,  with  the 
exception  of  four  or  five  days,  and  remained  absent  until  some  two  weeks  after  the 
occupation  of  Paducah  by  General  Grant,  on  the  6th  of  September,  1861.  Even  if  it 
were  legal  for  respondent  to  disprove  the  statements  made  in  the  ex  ^arfe  affidavits 
ah-eady  submitted  to  the  committee,  by  counter  affidavits,  or  to  be  finally  settled  in  that 
way^  he  has  had  no  time  to  do  so,  and  therefore  contents  himself  for  the  present  with 
the  foregoing,  with  entire  confidence  as  to  the  result  ending  in  his  triumphant  vindica- 
tion from  these  calumnies,  aud  his  undoubted  right  to  a  seat  in  the  fortieth  Congress. 

I  had  hoped,  before  the  action  of  the  committee  on  yesterday,  to  have  met  the  committee 
and  presented  my  objections  to  their  action  with  this  communication.  I  now  respect- 
fully ask  that  the  same,  with'  the  accompanying  papers,  be  referred  to  the  Committee 
of  Elections. 

Respectfully, 

L.  S.  TRIMBLE. 
Washington,  D.  C,  July  9,  1867. 


To  the  honorable  the  Souse  of  Bepresentatives  of  the  United  States  : 

The  undersigned  states  that  he  has  given  notice,  as  the  law  requires,  of  his  intention 
to  contest  the  right  of  John  Y.  Brown  to  a  seat  in  the  fortieth  Congress  as  a  represent- 
ative from  the  second  district  of  Kentucky,  and  protests  against  the  swearing  in  of 
said  Brown,  for  the  reason  that  he  is,  and  since  the  commencement  of  the  late  rebellion 
has  been,  guilty  of  open  and  avowed  hostility  and  disloyalty  to  the  government  of  the 
United  States,  and  asks  that  said  Brown's  credentials  may  be  referred  to  the  Commit- 
tee of  Elections,  and  the  charges  against  him  investigated. 

SAMUEL  E.  SMITH. 


(1-) 

Appointment  of  officers  of  Mai/  election,  1867. — Order. 

Febeuaky  term,  1867. 
State  of  Kentucky,  Daviess  County  Court,  ss : 

Ordered,  That  the  following  persons  be,  and  they  are  hereby,  appointed  officers  of  the 
election  ordered  to  be  held  on  the  4th  day  of  May,  1867,  viz : 

Precinct 'No.  1.— F.  S.  Beers,  R.  S.  Price,  judges;  Wm.  Pottinger,  clerk;  "W.  H.  Per- 
kins, sheriff. 

Precinct  No.  2. — Thomas  Monarch,  J.  A.  Scott,  judges ;  B.  Burton,  clerk;  C.  N.  S  Tay- 
lor, sheriff. 

Precinct  No.  3.— D.  D.  Jewell,  Wm.  Hays,  judges  ;  Geo.  T.  Haxves,  clerk ;  W.  S.  Stone, 
sheriff. 

Precinct  No.  4.— Geo.  Husk,  A.  J,  Philpott,  judges;  S.  H.  Jesse,  clerk;  J.  H.  Clements, 
sheriff. 

Precinct  No.  5. — E.  C.  Barrett,  S.  B.  Ashby,  judges;  W.  S.  McMahon,  clerk;  B.  F. 
Ramsey,  sheriff. 

Precinct  No.  6.— A.  M.  RusseU,  W.  C.  Tanner,  judges  ;  Ward  Payne,  clerk  ;  J.  G.  Cron, 
sheriff. 

Precinct  No.  7.— W.  C.  Hayden,  A.  Spray,  judges ;  G.  W.  Hall,  clerk ;  J.  A.  Thompson, 
sheriff. 

Precinct  No.  8.— J.  A.  Robertson,  Beverly  Childers,  judges;  G.  H.  Oglesby,  clerk;  J. 
S.  Goodwin,  sheriff'. 

Precinct  No.  9. — James  Hill,  W.  H.  Talbott,  judges  ;  Dr.  F.  F.  Conway,  clerk ;  Joshua 
Duke,  sheriff. 

Precinct  No.  10.— W.  P.  Mobberly,  A.  D.  HiU,  judges;  Phoeian  Harris,  clerk;  Elisha 
Yager,  sheriff". 

A  true  copy.    Attest : 

THOS.  C.  JONES,  Clsrk. 
By  P.  T.  WATKINS,  Deputy  Clerk. 

Deposition  of  Thomas  C.  Jones,  taken  at  the  circuit  court  clerk's  office,  in  the  city  of 
Owensboro,  Friday,  the  28th  June,  1867,  to  be  read  as  evidence  in  the  contested  elec- 
tion between  John  Young  Brown  and  Samuel  E.  Smith  before  the  Congress  of  the 
United  States  of  America. 

By  Smith's  attorney ; 
Question.  Ai'e  you  not  the  clerk  of  the  Daviess  County  court  ? — Answer.  I  am. 


DIGEST    OF   ELECTION    CASES.  339 

Q.  Who  wero  selected  and  appointed  by  the  county  court  judges,  clerks,  and  sheriiffs 
for  each  election  precinct,  for  voting  in  Daviess  County  at  the  last  May  election  for  a 
member  to  represent  us  in  the  fortieth  Congress  of  the  United  States,  and  did  they  act 
as  such? — A.  Referred  to  certified  copy  of  the  court's  order,  marked  (1.)  In  jprecinct 
No.  1,  by  (poll-book)  E.  C.  Bryan,  judge,  and  James  C.  Hathway,  sheriff.  Precinct  No. 
2,  J.  B.  Higgins  and  Adison  Burton,  judges.  No.  3,  Asa  Smithers  sigus  the  poll-book 
as  judge;  R.  T.  Stewart,  sheriff;  and  Wm.  M.  Gibson  and  C.  G.  Book,  as  clerk.  Pre- 
cinct No.  4,  A.  L.  Montgomery  and  Wm.  H.  Head  signed  as  judges.  Precinct  No.  5,  J. 
E.  Day  acted  as  judge,  and  H.  Haynes  as  sheriff.  Precinct  No.  6,  Wm.  W.  Hays  and  A. 
May  signed  for  judges.  Precinct  No.  7,  John  McKinu  and  Isaac  Willingham  signed  for 
judges;  Thos.  J.  Todd,  clerk.  Precinct  No.  8,  Matthew  Murphy  and  S.  J.  Burns  signed 
forjudges;  Wrii.Lashbrook  as  sheriff.  Precinct  No.  9,  C.  W.  Porter  signed  as  judge,  and 
John  H.  Hill  as  sheriff.  Precinct  No.  10,Alf.  MoPherson  signed  as  clerk;  no  name  as 
sheriff  signed. 

Q.  For  the  persons  named  by  you  specially  who  acted  as  officers,  was  there  any  order 
of  the  county  court  authorizing  them  to  do  so  ? — A.  There  was  no  order  other  than  the 
certified  copyannexed,  marked  (1.) 

Q.  Was  one  of  the  persons  who  acted  at  each  place  of  voting  as  judge  of  one  jiolitical 
party,  and  the  other  judge  of  the  other  or  opposing  political  party,  and  did  a  like  differ- 
ence exist  at  each  place  of  voting  between  the  sheriff  and  clerk  of  the  election  '! — A.  In 
some  precincts  they  were  of  the  same  party.  In  some  they  were  of  different  politics. 
Some  of  the  men  acting  as  officers  I  do  not  know  their  politics. 

Q.  Did  not  Mr.  John  Young  Brown,  in  his  public  harangue  in  our  city  in  April  last, 
admit  his  authorship  of  the  letter  dated  at  Elizabethtown  and  published  in  the  Louis- 
ville Courier,  in  which  it  was  stated  substantially  that  any  man  who  would  volunteer 
in  defense  of  the  federal  government  ought  to  be,  and  he  hoped  would  be,  shot  down 
in  his  tracks  ? — A.  I  understood  him  to  admit  the  authorship  of  a  letter  read  by  Mr. 
Smith  of  the  same  substance  as  above.  Do  not  know  whether  it  was  published  in  the 
Courier  or  not.    Never  saw  the  letter. 

Q.  Do  you  reooUect  how  the  vote  stood  for  each  candidate  for  Congress  in  this 
county  ? — A.  I  have  seen  the  calculation,  but  do  not  recollect  the  difference. 

THOS.  C.  JONES. 

Also,  the  deposition  of  J.  H.  Chissom,  taken  at  the  same  time  and  place  and  for  same 
purpose. 

By  S.  E.  Smith's  attorney : 

Question.  Were  you  present  when  Mr.  John  Y.  Brown  made  his  public  harangue  in 
our  city  in  April  last ;  if  so,  did  he  admit  his  authorship  of  the  letter  dated  at  Eliza- 
bethtown and  published  in  the  Louisville  Courier,  in  which  it  was  stated,  substantially, 
that  any  man  who  would  volunteer  in  defense  of  the  federal  government  ought  to,  and 
he  hoped  would,  be  shot  down  in  his  tracks ;  did  he  attempt  to  modify  or  recant  any 
sentiment  or  wish  therein  expressed,  and  was  not  his  letter,  when  read  by  him,  loudly 
applauded  by  his  democratic  friends  ? — A.  I  was  present.  He  admitted  that  he  was 
the  author  of  that  letter,  and  was  loudly  applauded  by  a  part  of  the  audience.  The 
only  excuse  he  made  or  offered  for  the  wish  was,  that  other  men  had  done  the  same 
thing.    He  did  not  modify  or  recant  the  wish  therein  expressed. 

Q.  Were  you  at  precinct  No.  1  on  the  day  of  the  May  election  ;  and  if  you  were,  did 
you  see  any  other  person  acting  as  clerk  there  besides  Wm.  Pottinger  ? — A.  I  saw  Mr. 
Swoop  writing  down  names  iu  the  poll-book. 

J.  H.  CHISSOM. 

Also,  the  deposition  of  Philip  Watkins. 

By  S.  E.  Smith's  attorney : 
Question.  Are  you  acquainted  with  the  handwriting  of  Burr  H.  Triplett,  of  this  city ; 
if  so,  examine  poll-book  of  precinct  No.  2,  in  this  county,  of  last  May  election,  and  say 
if  a  great  number  of  names  of  voters  thereon  are  not  in  his  handwriting  ? — A.  I  am 
acquainted  with  the  handwriting  of  Burr  H.  Triplett,  and  have  examined  poll-book  of 
precinct  No  2,  and  find  about  fifty  names  in  the  handwriting  of  said  Triplett. 

PHIL.  T.  WATKINS. 
Also,  the  deposition  of  Dr.  Jno.  F.  Kimbley. 

By  S.  E.  Smith's  attorney : 

Question.  State,  if  you  can,  how  the  judges,  clerks,  and  sheriffs  of  the  election  at  last 
May  for  congressman  in  this  county  voted,  as  between  Brown,  Ritter,  and  Smith. — 
Answer.  I  have  examined  the  poll-book  and  find  that  thirty-two  of  the  officers  voted  for 
Brown,  two  of  them  for  Ritter,  and  two  of  them  for  Smith. 

Q.  How  did  the  vote  stand  for  each  candidate  for  Congress  in  this  county  at  that 
election  ? — A.  One  thousand  five  hundred  and  fifty-two  votes  were  cast  for  Brown,  79 
votes  for  Ritter,  and  183  votes  for  Smith. 
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Q.  From  your  acquaintance  with,  the  county,  Was  there  a  sufficient  numher  of  the 
memhers  of  each  political  party  resident  in.  the  several  precincts  to  fill  the  offices  of 
iudges,  clerks,  and  sheriflfs  therein? — A.  There  was. 

J.  F.  KIMBLEY. 

State  op  Kentucky,  Daviess  County : 

I,  Jno.  Thomas,  examiner  for  Daviess  County,  do  certify  that  the  foregoing  deposi- 
tions of  Thomas  C.  Jones,  J.  H.  Chissom,  Phil.  T.  Watkins,  and  J.  F.  Kimbley,  were 
taken  before  me  at  the  time  and  place,  and  in  the  contested  election  matter  mentioned 
in  the  caption,  the  said  Jones,  Chissom,  Watkins,  and  Kimbley  having  first  been  sworn 
by  me  that  their  evidence  should  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth.  The  statements  of  T.  C.  Jones  and  P.  T.  Watkins  were  reduced  to  writing  and 
subscribed  by  them  in  my  presence,  and  the  statements  of  J.  H.  Chissom  and  J.  F. 
Kimbley  were  reduced  to  writing  by  me,  and  subscribed  by  them  in  my  presence ;  the 
attorney  for  Samuel  E.  Smith  alone  being  present  at  the  examination. 

Given  under  my  hand  this  28th  day  of  June,  1867. 
Attest : 

JNO.  THOMAS,  Examiner. 


The  deposition  of  Thomas  Bruce,  taken  on  the  19th  day  of  June,  1867,  at  the  law  office 
of  Smith  &  Eoark,  in  the  town  of  Greenville,  Muhlenburg  County,  Kentucky,  to  be 
read  as  evidence  in  the  contested  election  case  before  the  fortieth  Congress  of  the 
United  States  wherein  Samuel  E.  Smith  is  contestant,  and  John  Young  Brown  Is 
contestee. 

Examined  by  contestant : 

Question.  State  your  age,  occupation,  and  place  of  residence. — Answer.  I  am  thirty- 
eight  years  of  age ;  I  am  clerk  of  the  Muhlenburg  County  court ;  reside  in  Greenville, 
Muhlenhurg  County,  Kentucky.. 

Q.  State  whether  or  not  you  are,  by  virtue  of  your  office,  custodian  of  the  poll-books 
of  this  county ;  and,  if  so,  examine  the  poll-book  from  precinct  No.  2  (or  the  Boggess 
precinct)  of  this  county,  and  state  what  number  of  votes  each  candidate  for  Congress 
received  at  the  last  May  election,  and  also  the  names  of  the  officers  of  the  election  at 
said  precinct  at  the  election  held  on  the  4th  day  of  May  last,  and  how  each  officer  voted. 
— A.  By  virtue  of  my  olilice  I  am  custodian  of  the  poll-books  of  this  county,  and  find, 
upon  examination  of  poll-hook  from  district  No.  2,  that  John  Y.  Brown  received  156 
votes,  and  B.  C.  Eitter  received  13  votes,  and  S.  E.  Smith  received  86  votes ;  George  D. 
Park  and  W.  E.  Mobley,  judges ;  N.  J.  Harris,  clerk,  and  W.  H.  H.  Farris,  sheriff  in  said 
precinct.  George  D.  Park  voted  for  John  Y.  Brown ;  W.  E.  Mobley  voted  for  B.  C. 
Eitter ;  N.  J.  iSarris  voted  for  J.  Y.  Brown ;  and  the  aforesaid  Farris  did  not  vote. 

THOMAS  BEUCE. 

The  further  taking  of  depositions  is  adjourned  until  the  20th  day  of  June,  1867. 

T.  J.  JONES,  Examiner. 

The  further  taking  of  depositions  resumed  pursuant  to  adjournment. 

The  deposition  of  E.  G.  Neel,  taken  on  the  20th  June,  1867,  to  he  read  as  evidence 
in  the  contested-election  case,  stated  in  the  caption. 

Question.  State  your  age,  occupation,  and  place  of  residence. — Answer.  I  am  twenty- 
nine  years  of  age;  reside  in  GreenvUle,  Kentucky;  I  am  a  saddler  and  a  justice  of  the 
peace. 

Q.  Are  you  or  not  acquainted  with  G.  D.  Park,  N.  J.  Hams,  and  W.  E.  Mobley ;  if  so, 
how  long  have  you  known  them? — A.  I  am,  and  have  known  them  for  about  nine 
years. 

Q.  State  if  you  know  to  what  political  party  they  belong. — A.  They  belong  to  the  so- 
called  democratic  party,  which  I  call  the  rebel  democracy. 

Q.  Did  you  or  not  hear  the  contestee,  John  Y.  Brown,  speak  during  the  late  canvass 
for  Congress ;  and  if  so,  at  what  place  ? — A.  I  did ;  at  Greenville,  Kentucky. 

Q.  Did  he  or  not,  during  the  speech  which  you  heard  him  make,  acknowledge  that 
he  was  the  author  of  a  certain  letter  ?  and  if  so,  state  if  you  can  the  exact  contents  of 
said  letter,  or  give  herewith,  as  part  of  your  answer,  an  exact  copy  of  the  letter  in  ques- 
tion.— A.  During  the  speech  which  I  heard  him  make,  he  acknowledged  that  he  was 
the  author  of  the  letter  herewith  filed,  marked  A,  and  made  a  part  of  my  deposition. 

Q.  What  did  he  say,  if  anything,  about  the  contents  of  said  letter? — A.  When  his 
attention  was  called  to  that  letter  he  said:  "I  said  no  more  then  than  I  can  defend  to- 
day." 

Q.  Are  you  or  not  extensively  acquainted  with  the  people  of  this  county  ? — A.  I  have 
a  considerable  acquaintance  with  the  people  of  this  county,  and  know  almost  every 
person  (voters  I  mean)  in  four  out  of  the  six  precincts  in  the  county. 
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Q.  Do  you  or  not  know  of  a  single  man  who  belongs  to  the  Union  party  who  voted 
for  Bi'own  in  the  late  race  for  Congress? — A.  I  do  not. 

Q.  Do  you  or  not  know  of  any  rebels,  or  democrats  as  they  call  themselves,  who 
voted  for  Smith? — A.  I  kno\rof  but  one. 

E.  G.  NEEL. 


Editor  LouisrilU  Courier. 


A. 
[From  the  Louisville  Courier,  May  15,  1861.] 

Elizabethtown,  April  18,  1831. 


My  attention  has  been  called  to  the  following  paragraph  which  appeared  in  your  paper 
of  this  date: 

"John  Young  Brown's  Position. — Tliis  gentleman,  in  reply  to  some  searching 
interrogatories  put  to  him  by  Governor  Helm,  said  in  reference  to  the  call  of  the  Presi- 
dent for  four  regiments  of  volunteers  to  march  agaiust  the  South — 

"  '  I  would  not  send  a  solitary  man  to  aid  that  government,  and  those  who  volunteer 
should  be  sliot  down  in  their  tracks.' " 

Tliis  ambiguous  report  of  my  remarks  has,  I  find,  been  misunderstood  by  some  who 
have  read  it,  wlio  construe  my  language  to  apply  to  the  government  of  the  Confederate 
States !    What  I  did  say  was  this : 

"Not  one  man  or  one  dollar  will  Kentucky  furnish  Lincoln  to  aid  him  in  his  unholy 
war  against  the  South.  If  this  northern  army  shall  attempt  to  cross  our  borders,  we 
will  resist  it  unto  death ;  and  if  one  man  shall  be  found  in  our  commonwealth  to  vol- 
unteer to  join  them,  he  ought,  and  I  believe  will,  be  shot  down  before  he  leaves  the 
State." 

This  was  not  said  in  reply  to  any  question  propounded  by  Ex-Governor  Helm,  as  you 
liave  stated,  and  is  no  more  than  I  frequently  uttered  puljlicly  and  privately  j)rior  to 
my  debate  with  him, 
Enspectfully, 

JOHN  YOUNG  BROWN. 
State  of  Kentucky,  MuMmberg  County,  get: 

I,  Thomas  J.  Jones,  an  examiner  for  Muhlenberg  County,  do  certify  that  the  foregoing 
depositions  of  Thomas  Bruce  and  E.  G.  Neel  were  taken  before  me,  and  were  read  to 
and  subscribed  by  them  in  my  presence,  and  to  be  read  as  evidence  in  the  contested-elec- 
tion case  mentioned  in  the  caption,  the  said  Bruce  and  Neel  having  been  duly  sworn  by  me 
before  they  gave  their  testimony,  and  the  statements  of  said  Bruce  reduced  to  writing 
by  him  in  my  presence,  and  the  statements  of  the  said  Neel  were  reduced  to  writing 
by  me  in  his  presence ;  the  contestant,  Samuel  E.  Smith,  in  person,  being  alone  present 
at  tlie  examination  of  said  witnesses. 

Given  under  my  hand  this  20th  of  June,  1867. 

THOMAS  J.  JONES, 
Examiner  fw  Mwhlenherg  County,  Kentucky, 


Xotice. 


Samuel  E.  Smith,  contestant, 

vs. 

John  Young  Brown,  contestee. 

The  contestee,  John  Young  Brown,  is  hereby  notified  that  depositions  on  behalf  of 
the  contestant  will  be  taken  at  the  law  office  of  Smith  &  Roark,  in  the  town  of  Greenville, 
Muhlenberg  County,  Kentucky,  on  Wednesday,  the  19th  day  of  June,  1867 ;  also  at  the 
office  of  the  clerk  of  the  circnit  court,  in  the  city  of  Hopkinsville,  Christian  County, 
Kentucky,  on  Friday,  the  Slst  day  of  June,  1867 ;  also  at  the  office  of  the  clerk  of  tlie 
circuit  court,  in  the  town  of  Madisonville,  Hopkins  County,  Kentucky,  on  Monday, 
the  24th  day  of  June,  1867;  also  at  the  office  of  the  clerk  of  the  circuit  court,  in  the 
town  of  Calhoun,  McLean  County,  Kentucky,  on  Wednesday,  the  26th  day  of  June, 
1867  ;  also  at  the  office  of  circuit  clerk,  in  the  city  of  Owensboro,  Daviess  County,  Ken- 
tucky, on  Friday,  the  28th  day  of  June,  1867 ;  also  at  the  law  office  of  Judge  Harrison, 
in  the  town  of  Hartford,  Ohio  County,  Ksntucky,  on  Monday,  July  1,  1867  ;  also  at  the 
office  of  the  clerk  of  the  circuit  court,  in  the  town  of  Hawesville,  Hancock  County, 
Kentucky,  on  Wednesday,  the  3d  day  of  July,  1867 ;  also  at  the  office  of  the  clerk  of  the 
circuit  court,  in  the  town  of  Hardinsburg,  Breckinridge  County,  Kentucky,  on  Friday, 
the  5th  day  of  July,  1867 ;  also  at  the  oflce  of  the  clerk  of  the  circuit  court,  in  the  town 
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of  Litchfield,  Graysou  County,  Kentucky,  on  Monday,  the  8th  day  of  July,  1867  ;  also 
at  the  office  of  the  clerk  of  the  circuit  court,  in  the  town  of  Brownsville,  Kentucky,  on 
Wednesday,  July  the  10th,  1867  ;  also  at  the  office  of  the  clerk  of  the  circuit  court,  in 
the  town  of  Morgantown,  Butler  County,  Kentucky,  on  Friday,  the  12th  day  of  July, 
1867 ;  also  at  the  office  of  the  clerk  of  the  circuit  court,  in  the  city  of  Henderson,  Hen- 
derson County,  Kentucky,  on  Wednesday,  the  17th  day  of  July,  1867 ;  and  the  taking 
at  each  place  will  adjourn  from  day  to  day,  so  as  not  to  interfere  with  the  taking  at 
other  places,  until  completed,  to  be  used  as  evidence  in  the  contested  election  between 
the  contestant  and  the  contestee  herein  named  before  the  Congress  of  the  United  States, 
this  12th  day  of  June,  1867. 

SAMUEL  E.  SMITH. 

Executed  by  delivering  to  John  Young  Brown  a  true  copy  of  the  within,  June  1.5, 
1867. 

THOMAS  J.  TINSLEY. 

Sworn  to  before  me  by  Thomas  J.  Tinsley,  this  June  18,  1867. 

E.  G.  NEEL,  J.  P.,  M.  C. 
State  op  Kentucky,  County  of  Muhlenberg,  ss  : 

On  this  26th  day  of  June,  A.  D.  1867,  before  me,  a  justice  of  the  peace  in  and  for  the 
county  and  State  above  named,  personally  appeared  M.  J.  Eoark,  who  being  by  me 
duly  sworn  according  to  law,  on  his  oath  doth  say  that  he  is  a  resident  of  Greenville, 
County  and  State  above  named,  and  further  that  he  was  present  at  Morgantown, 
State  of  Kentucky,  on  the  10th  day  of  April,  1867,  and  heard  John  Young  Brown,  in  a 
public  speech,  declare  and  avow  that  he  was  the  author  of  a  letter  charged  to  have  been 
written  by  him,  a  copy  of  which  letter  is  herewith  filed,  marked  B,  and  made  a  part  of 
this  affidavit. 

M.  J.  EOAEK. 

Sworn  to  and  subscribed  before  me,  by  M.  J.  Eoark,  this  26th  day  of  June,  1866. 

E.  G.  NEEL,  J.  P.,  M.  C. 

State  of  ICentucky,  County  of  Muhlevberg,  sa  : 

On  this  26th  day  of  June,  A.  D.  1867,  before  me,  a  justice  of  the  peace  in  and  for  the 
county  and  State  above  named,  personally  appeared  E.  G.  Neel,  who,  being  by  me  duly 
sworn  according  to  law,  doth,  on  his  oath,  say  that  he  is  a  resident  of  Greenville,  State 
of  Kentucky ;  and  further  that  he  was  present  at  Greenville,  State  aforesaid,  on  the 
8th  day  of  April,  1867,  and  heard  John  Young  Brown,  then  a  candidate  for  Congress  in 
this  second  congressional  district,  in  a  public  speech,  declare  and  avow  that  he  was 
the  author  of  and  responsible  for  a  letter  charged  to  have  been  written  by  him  in  1861, 
which  letter  is  filed  herewith  as  part  of  this  affidavit,  and  marked  B ;  he  also  stated  in 
that  same  public  speech  he  had  said  nothing  in  said  letter  that  he  was  not  prepared  to 
defend  on  that  day,  i.  e.,  8th  day  of  April,  1867 ;  he  further  admitted  in  same  speech 
that  for  something  said  or  done  by  him.  Brown,  he  was,  in  the  year  1865,  arrested  by 
order  of  Colonel  Sam  Johnson,  of  Seventeenth  Kentucky  volunteer  cavalry,  and  confined 
in  jail  or  prison. 

E.  G.  NEEL. 

Sworn  to  and  subscribed  before  me,  by  E.  G.  Neel,  this  26th  day  of  June,  1867. 

JOHN  M.  WILLIAMS,  J.  P. 


[From  tlie  Louisville  Coiirier,  May  15,  1861.] 

Elizabethtown,  April  18,  1861. 
Editor  Lotiisville  Courie>-  : 

My  attention  has  been  called  to  the  following  paragraph,  which  appeared  in  your 
paper  of  this  date : 

"John  Young  Brown's  Position. — This  gentleman,  in  reply  to  some  searching 
interrogatories  put  to  him  by  Governor  Helm,  said  in  reference  to  the  call  of  the  Pres- 
ident for  four  regiments  of  volunteers  to  march  against  the  South,  'I  would  not  send 
•one  solitary  man  to  aid  that  government,  and  those  who  volunteer  should  be  shot  down 
in  their  tracks.'" 

This  ambiguous  report  of  my  remarks  has,  I  find,  been  misunderstood  by  some  who 
have  read  it,  who  construe  my  language  to  apply  to  the  government  of  the  Confederate 
Stiites.    What  I  did  say  was  this : 

"  Not  one  man  or  one  dollar  will  Kentucky  furnish  Lincoln  to  aid  him  in  his  unholy 
war  against  the  South.  If  this  northern  army  shall  attempt  to  cross  our  borders,  we 
will  resist  it  unto  the  death ;  and  if  one  man  shall  be  found  in  our  commonwealth  to 
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volunteer  to  join  them,  lie  ouslit,  and  I  believe  will,  be  shot  down  before  he  leaves  the 
State." 

This  was  not  said  in  reply  to  any  question  propounded  by  ex-Governor  Helm,  as  you 
have  stated,  and  is  no  more  than  I  frequently  uttered  publicly  and  privately  prior  to 
my  debate  with  him. 
Respectfully, 

JOHN  YOUNG  BROWN. 


Aiairaet  from  the  poU-iooles  of  Hendei'son  County,  of  an  election  held  the  4th  day  of  May, 
1867, /or  representative  in  Congress  for  the  second  district  in  Kentuehy. 

HBXDERSON  PRECINCT. 

Aggregate  vote  for  J.  Y.  Brown,  401 ;  aggregate  vote  for  B.  C.  Eitter,  '2;  aggregate 
vote  for  S.  E.  Smith,  34. 

Officers  of  election  at  said  precinct : 

Judges. — W.  S.  Hollo  way  voted  for  no  candidate;  E.  B.  Cabell  voted  for  J.  Y.  Brown. 

Sheriff. — George  E.  Funk  voted  for  J.  Y.  Brown. 

Clerk. — T.  F.  Cheaney  voted  for  no  candidate. 

CORYDOSr  PRECINCT. 

Aggregate  vote  for  J.  Y.  Brown,  86;  aggregate  vote  for  B.  C.  Eitter,  — ;  aggregate 
vote  for  S.  E.  Smith,  — . 

Officers  of  election  at  said  precinct : 

Judges. — William  B.  Trigg  voted  for  no  candidate;  John  N.  Dorsey  voted  for  J.  Y. 
Brown. 

Sheriff. — I.  W.  Handley  voted  for  J.  Y.  Brown. 

Clefk. — Frederick  H.  Overton  voted  for  J.  Y.  Brown. 

WALNUT  BOTTOM  PRECINCT. 

Aggregate  vote  for  J.  Y.  Brown,  64 ;  aggregate  vote  for  B.  C.  Eitter,  — ;  aggregate 
vote  for  S.  E.  Smith,  — . 
Officers  of  election  at  said  precinct: 

Judges. — G.  P.  Lilly  voted  for  J.  Y.  Brown;  John  T.  Moore  voted  for  J.  Y.  Brown. 
Sheriff. — John  Higgins  voted  for  J.  Y.  Brown. 
Cleric.— G.  W.  Smith  voted  for  J.  Y.  Brown. 

TILLOTSON  PRECINCT. 

Aggregate  vote  for  J.  Y.  Brown,  132 ;  aggregate  vote  for  B.  C.  Eitter,  — ;  aggregate 
vote  for  S.  E.  Smith,  — . 
Officers  of  election  at  said  precinct : 

Judges. — C.  C.  Eades  voted  for  no  candidate;   J.  E.  Biggs  voted  for  J.  Y.  Brown. 
Sheriff. — B.  F.  Williams  voted  for  J.  Y.  Brown. 
Clerk. — J.  M.  Willingham  voted  for  J.  Y.  Brown. 

SPOTTSVILLE   PRECINCT. 

Aggregate  vote  for  J.  Y.  Brown,  36;  aggregate  vote  for  B.  C.  Eitter,  5;  aggregate 
vote  tor  S.  E.  Smith,  14. 

Officers  of  election  at  said  precinct : 

Judges. — William  E.  Bennett  voted  for  B.  C.  Eitter;  E.  S.  Eastin  voted  for  J.  Y. 
Brown. 

Sheriff. — W.  B.  Hopkins  voted  for  no  candidate. 

Clerk. — Samuel  W.  Langley  voted  for  Samuel  E.  Smith. 

CAIRO  PRECINCT. 

Aggregate  vote  for  J.  Y.  Brown,  19.5 ;  aggregate  vote  for  B.  C.  Eitter,  9 ;  aggregate 
vote  for  Samuel  E.  Smith,  1. 
Officers  of  election  at  said  precinct : 

Judges. — J.  A.  Quiun  voted  for  J.  Y.  Brown;  L.  S.  Melton  voted  for  J.  Y.  Brown. 
Sheriff. — A.  Eoyster  voted  for  J.  Y.  Brown. 
Clerk. — G.  W.  Quinn  voted  for  J.  Y.  Brown. 

HEBAEDSVILLE  PRECINCT. 

Aggregate  vote  for  J.  Y.  Brown,  164;  aggregate  vote  for  B.  C.  Eitter,  — ;  aggregate 
vote  for  S.  E.  Smith,  13. 
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OiHcers  of  election  at  said  precinct : 

Jiukjes. — S.  D.  Haynes  voted  for  J.  Y.  Brown ;  A.  S.  Clieauey  voted  for  J.  Y.  Browu. 

Sheriff. — I.  Johnson  voted  for  J.  Y.  Brown. 

Clerk. — M.  J,  Heist  voted  for  no  candidate.  , 

State  op  Kentucky,  Henderson  County,  as  : 

I,  James  P.  Breckinridge,  clerk  of  the  county  court  for  the  county  aforesaid,  do  cer- 
tify that  the  foregoing  is  a  true  and  perfect  abstract  of  the  poll-books  in  my  office  of 
an  election  held  on  the  4th  day  of  May,  1867,  for  the  election  of  congressman. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal  of  said  court, 
this  the  29th  of  June,  1867. 

[SEAL.]  J.  p.  BEECKHSTEIDGE,  C.  S.  C.  C.  % 


Samuel  E.  Smith,  contestant,    ) 

vs.  >  Notice. — Extract. 

John  Young  Beown,  contestee.  ) 

The  contestee,  John  Young  Browu,  is  hereby  notified  that  depositions  on  behalf  of 
tlie  contestant  will  be  taken  at  the  office  of  the  clerk  of  the  circuit  court  in  the  city  of 
Hopkinsville,  Christian  County,  Kentucky,  on  Friday,  the  21st  day  of  June,  1867,  and 
continue  from  day  to  day  until  completed,  to  be  read  as  evidence  in  the  contested  elec- 
tion between  the  contestant  and  contestee  herein  named,  before  the  Congress  of  the 
United  States. 

SAMUEL  E.  SMITH. 

June  12,  1867. 

True  copy  of  extract. 


The  deposition  of  Joseph  I.  Landes,  taken  at  the  clerk's  office  of  the  Christian  circuit 
court  in  Hopkinsville,  Kentucky,  on  Friday,  the  21st  day  of  June,  1867,  to  be  read  on 
behalf  of  contestant,  S.  E.  Smith,  in  the  contested  election  case  between  Samuel  E. 
Smith  and  John  Young  Brown,  to  be  tried  and  determined  by  the  House  of  Eepre- 
sentatives  of  the  United  States  of  the  fortieth  Congress. 

By  Samuel  E.  Smith's  attorney: 

Question.  Please  state  your  age,  occupation,  and  place  of  residence. — Answer.  My 
age  is  tliirty-one  years ;  occupation,  a  lawyer ;  and  reside  in  Hopkinsville,  Christian 
County,  Kentucky. 

Q.  Did  you  or  not  have  a  discussion  between  the  Hon.  John  Young  Brown  and  Hon. 
B.  C.  Eitter,  candidates  for  Congress,  some  time  in  April,  1867,  at  Hopkinsville,  Ken- 
tucky ? — A.  I  did. 

Q.  Will  you  please  examine  the  printed  copy  of  the  letter  now  shown  you,  dated 
"  Elizabethtown,  April  18,  1861,"  over  the  name  "  John  Young  Brown,"  make  said 
printed  copy  a  part  of  your  deposition,  and  state  whether  or  not  the  Hon.  John  Young 
Brown,  in  the  discussion  aforesaid,  publicly  avowed  himself  the  author  of  said  pro- 
duction ? — A.  I  have  examined  the  printed  copy  of  the  letter  referred  to  in  the  question 
above,  and  liereto  attach  it  and  make  it  a  part  of  this  answer.  At  the  time  referred 
to  the  Hon.  B.  C.  Eitter  read  the  letter  aforesaid,  and  asked  Mr.  Brown  whether  or  not 
he  was  its  author,  and  Mr.  Brown  replied  that  he  was  its  author,  but  stated  that  at 
the  time  he  wrote  it  he  was  considered  a  "  Union  man,"  and  was  acting  with 
others  who  were  considered  the  leaders  of  the  Union  strength  in  the  State. 

"A  'DEMOCEATIC  PLATFOEM.'— AN  INTERESTING  EEMINISCENCE  OF  HON. 

JOHN  YOUNG  BEOWN. 

"  Henderson,  Ky.,  February  17,  1867. 
"  Editors  FranMin  Commonwealth  : 

"  Hon.  John  Young  Brown  was  given  the  democratic  congressional  nomiuation  in 
this  district  upon  the  score  of  his  political  record  since  1860,  and  his  fidelity  to  '  true 
democratic  principles.'  I  doubt  not  that  Mr.  Brown  will  be  elected  to  Congress  ;  and 
if  elected,  it  is  more  than  probable  that  the  Committee  of  Elections  in  the  House  at 
Washington  will  be  calltd  upon  to  examine  into  the  '  merits '  of  his  record  before 
admitting  him  to  the  seat  now  occupied  by  poor  Mr.  Eitter.  Mr.  Brown  made  a  num- 
ber of  speeches  in  the  trying  days  of  1861,  and  wrote  one  letter  that  I  know  of,  and 
for  the  sake  of  making  clear  the  noble  '  democratic  record,'  upon  the  merits  of  which 
this  accomplished  gentleman  aspires  to  a  seat  in  the  federal  Congress,  I  forward  that 
letter  to  you.    It  is  as  follows,  taken  from  the  Louisville  Courier,  of  date  May  15, 1861. 
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The  letter,  allow  me  to  suggest,  should  be  incorpniated  into  the  platform  of  the  '  dem- 
ocratic convention'  which  will  assemble  ia  your  city  ou  ths  Sid  instant: 

[From  the  Louisville  Courier,  May  15, 1S67.J 

'  Elizabethtown,  April  18,  1861. 
' Editors  LonisviUe  Courier: 

'  My  attention  has  been  called  to  the  following  paragraph  which  appeared  iu  your 
paper  of  this  date  : 

"John  Young  Brown's  Position. —This  gentleman,  in  reply  to  some  searching 
interrogatories  put  to  him  by  Governor  Helm,  said,  in  referenceto  the  call  of  the  Presi- 
dent for  four  regiments  of  volunteers  to  march  against  the  South — 

"  '  /  would  not  send  one  solitartj  man  to  aid  that  government,  and  those  who  volunteer  should 
be  shot  doun  in  their  tracks.'  " 

'  This  ambiguous  report  of  my  remarks  has,  I  iiud,  been  misunderstood  by  some  who 
have  read  it,  who  construe  my  language  to  apply  to  the  government  of  tlie  Confederate 
States  !    AVhat  I  did  say  was  this  : 

'  "  Not  one  man  or  .one  dollar  will  Kentucky  furnish  Lincoln  to  aid  him  iu  his  unholy 
war  against  the  South.  If  this  northern  army  shall  attempt  to  cross  our  borders,  tee  mill 
resist  it  unto  the  death,  and  if  one  man  shall  be  found  iu  our  Commonwealth  to  volun- 
teer to  join  them,  he  ought  to,  and  I  believe  will,  be  shot  down  before  he  leaves  the  State." 

'  This  was  not  said  in  reply  to  any  question  propounded  by  ex-Governor  Helm,  as 
you  have  stated,  aud  is  no  more  than  /  freiimutly  uttered  publicly  and  privately  prior  to 
my  debate  with  him. 
'  KespectfuUy, 

'JOHN  YOUNG  BROWN.' 

"In  view  of  the  foregoing,  can  Mr.  Brown  take  the  test  oath  before  assuming  a  seat 
in  the  federal  Congress  ? 

"  EECOKD." 
By  Samuel  E.  Smith's  attorney : 

Question.  State  if  you  were  a  Union  man  then,  and  at  all  times,  during  the  late  war, 
and  also  whether  the  party  to  which  you  belonged  ever  advocated  the  propriety  of 
shooting  down  every  man  who  joined  the  federal  army.— Answer.  I  was  a  Union  man 
at  the  date  of  that  letter,  and  at  all  times  during  the  late  war.  I  never  did,  nor  did 
the  Union  party  of  Kentucky  to  which  I  belong,  advocate  the  propriety  of  shooting 
down  anybody  iu  the  war  except  those  who  were  engaged  in  the  rebellion  against  the 
govemnient  of  the  United  States. 

Q.  Please  state  how  the  announcement  by  Mr.  Brown  in  the  discussion  aforesaid, 
of  his  authorship  of  said  letter,  was  received  by  his  political  friends  in  hearing,  and 
what  (from  your  knowledge  of  those  you  observed)  was  the  political  standing  of  those 
fi-iends  during  the  late  war! — A.  At  the  time  above  stated,  Mr.  Brown's  avowal  of  hi^ 
authorship  of  the  letter  aforesaid  was  repeived  by  a  portion  of  the  audience  with 
vociferous  applause.  My  impression  and  best  recollection  are  that  most  of  those  who 
ou  that  occasion  so  loudly  manifested  their  approval  of  the  sentiments  expressed  in 
that  letter  were  rebels  during  the  war;  or,  if  not  actually  engaged  in  the  rebellion, 
were  its  most  earnest  advocates  and  sympathizers. 

Q.  Did  you  ever  hear  Mr.  Brown  disavow  the  sentiment  of  th3,t  letter  or  manifest  any 
regret  at  h'aviug  written  it,  or  express  any  "change  of  heart"  on  the  suljject ?— A.  I 
never  did.  But  I  remark  here  that  I  have  no  personal  acquaintance  with  Mr.  Brown, 
and  never  heard  him  in  a  pablic  speech  before  or  since  the  time  referred  to  above. 

J.  I.  LANDES. 

Also  the  deposition  of  Walter  Evans,  taken  for  the  same  purpose  and  at  the  same 
time  and  place. 

By  Samuel  E.  Smith's  attorney : 

Question.  What  is  your  age,  occupation,  aud  place  of  residence  ? — Answer.  I  reside 
in  Hopkinsville,  Kentucky ;  am  twenty-five  years  old,  and  a  practicing  lawyer  by  pro- 
fession. 

Q.  Have  you  examined  the  poll-books  of  this  (Christian)  county  for  the  May  election, 
1867  ?  If  yea,  please  state  whether  or  not  at  several  of  the  precincts  for  voting  in  said 
county  at  said  election  there  were  any  of  the  officers  of  election  of  that  political  party 
which  favored  the  election  of  Samuel  E.  Smith  to  Congress ;  if  so,  how  many  of  such 
precincts  and  what  was  the  aggregate  majority  given  by  them  to  Hon.  John  Young 
Brown  ? — A.  I  have  examined  the  poll-books  mentioned,  and  find  that  there  were  eight 
out  of  the  eleven  voting  precincts  of  the  county  at  which,  in  that  election,  there  were 
no  officers  who  were  of  Smith's  political  party.  In  those  eight  precincts  Brow]i's 
majority  over  Smith  was  about  700  votes  ;  iu  three  precincts  the  distribution  of  offl- 
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cers  of  election  was  equal,  and  in  them  Smith's  majority  was  about  300  votes  over 
Brown.  In  five  of  the  eight  precincts  above  referred  to,  the  party  favoring  the  election 
of  the  Hon.  B.  C.  Eitter  was  represented  by  an  ofi&cer  in  each.  In  three  or  four  of  the 
eight  precincts  there  were,  perhaps,  no  men  who  favored  the  election  of  Smith,  nor  do 
I  think  the  fact  of  the  officers  being  as  they  were  affected  the  vote  in  any  way. 

Q.  State  if  you  have  examined  the  printed  copy  of  the  letter  referred  to  by  Mr. 
Landes  in  his  foregoing  deposition.  If  yea,  can  you  state  what  Hon.  John  Young 
Brown  said  in  regard  to  his  being  the  author  of  it? — A.  I  have  examined  the  said 
printed  copy  of  said  letter,  and  refer  to  it  as  attached  by  Mr.  Landes,  and  marked  with 
his  signature,  as  a  part  of  my  deposition.  In  a  discussion  which  I  heard  in  this  place, 
early  in  April  of  this  year,  between  Mr.  Brown  and  his  then  only  opponent  Mr.  Eitter, 
Mr.  Brown,  in  answer  to  Mr.  Ritter's  inquiry  avowed  its  authorship,  amid  the  wildest 
cheers  of  his  admiring  friends  in  the  audience.  No  one  of  those  Mends  that  I  observed 
had  for  a  long  time  been  accused  of  any  sympathy  for  the  government  in  its  arduous 
trial  of  war,  and  many  of  them  I  knew  to  be  late  rebel  soldiers ;  all  were  rebel  in 
sentiment,  so  far  as  I  knew,  aud  I  scanned  the  crowd  as  closely  as  was  necessary  to 
ascertain  this. 

Hon.  John  Young  Brown  was  known  and  recognized  during  the  whole  canvass  as 
having  been  a  rebel  sympathizer;  that  gave  him  applause  here  and  was  the  basis  of  his 
strength,  but  of  those  who  voted  for  him  in  this  county,  I  doubt  if  there  were  ten  men 
who  could  truthfully  claim  to  be  Union  men. 

I  never  heard  him  express  a  regret  for  having  written  the  letter,  and,  from  the  man- 
ner in  which  it  was  treated,  I  entertain  no  doubt  that  he  regarded  it  as  perhaps  his 
most  efficient  campaign  document ;  it  certainly  did  him  no  injury  here  with  his  friends. 
And  further  deponent  saith  not. 

WALTEE  EVANS. 
State  op  Kentucky,  Christian  County  : 

I,  Albert  H.  Clark,  examiner  for  said  county,  certify  that  the  foregoing  depositions 
of  Joseph  I.  Landes  and  Walter  Evans  were  taken  before  me  and  read  to  and  subscribed 
by  them  in  my  presence,  at  the  time  and  place  and  in  the  cause  mentioned  in  the  cap- 
tion, they  being  first  sworn  by  me  that  the  evidence  they  should  give  in  the  cause 
should  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth ;  and  their  said  evidence 
was  reduced  to  writing  by  them,  severally  in  my  presence,  the  contestant,  Samuel  E. 
Smith,  by  his  attorney,  alone  being  present  at  the  examination. 

Given  under  my  hand  this  June  21,  1867. 

ALBERT  H.  CLAEK, 
Examiner  for  Christian  County,  Ky. 

The  deposition  of  Thomas  Phillips,  taken  at  the  office  of  the  clerk  of  the  Ohio  circuit 
court,  in  the  town  of  Hartford,  Ohio  County,  Kentucky,  on  the  1st  of  July,  1867,  to 
be  read  as  evidence  in  an  action  between  J.  E.  Smith,  plaintiff,  and  John  Y.  Brown, 
defendant,  now  pending  before  the  Congress  of  the  United  States. 

Thomas  PHnxiPS,  after  being  duly  sworn,  deposed  as  follows : 

By  Contestant  Smith  : 

Question.  Please  state  your  age,  and  where  you  live. — Answer.  I  live  in  Ohio  in  dis- 
trict No.  5,  the  Fordsville  district,  and  I  am  fifty-one  years  old. 

Q.  Were  you  present  at  the  last  May  election  at  the  Fordsville  precinct  ?  If  so,  state 
the  number  of  votes  polled  for  each  candidate  for  Congress,  the  politics  of  the  judges, 
and  how  they  voted. — A.  I  was ;  aud  B.  C.  Eitter  received  6  votes,  John  Y.  Brown 
received  110  votes,  and  S.  E.  Smith  received  51  votes,  and  three  were  rebels  calling 
themselves  democrats,  and  one  Union  man.  The  rebels  were  Henry  Smith,  sheriff,  and 
J.  C.  Sutton,  clerk,  and  C.  W.  L.  Cobb,  judge;  and  I  was  a  judge  myself,  and  I  am  a 
Union  man. 

Q.  Is  John  Young  Brown  loyal  or  disloyal? — A.  I  do  not  consider  him  loyal,  but  I  do 
consider  him  disloyal. 

Q.  Was  he  or  not  the  rebel  candidatf  for  Congress? — ^A.  He  was,  and  he  was  called 
the  rebel  candidate  by  the  party  themselves,  and  they  boasted  of  him  as  the  rebel 
candidate. 

Q.  Who  represented  the  Union  party,  and  who  represented  the  conservative  party? — 
A.  S.  E.  Smith  was  the  Union  candidate,  and  B.  C.  Eitter  was  the  conservative  candi- 
date. 

Q.  State  whether  or  not  Smith's  name  was  on  the  poll-book  at  Fordsville  precinct 
when  the  election  commenced  ? — A.  It  was  not,  and  I  had  it  put  there  myself. 

And  further  deponent  saith  not. 

THOMAS  PHILLIPS. 

Also  the  deposition  of  Mark  Wedding,  taken  at  the  same  time  and  place,  and  for  the 
same  purposes  mentioned  in  the  caption. 
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Mark  Wedding,  after  being  duly  sworn,  deposed  as  follows : 
By  S.  E.  Smith  : 

Question.  State  your  age  and  where  you  live,  and  if  you  were  present  at  tlie  last 
May  election  at  the  Fordsville  precinct. — Answer.  I  am  forty-six  years  old,  and  I  live 
in  two  and  a  half  miles  of  Fordsville,  district  No.  5,  and  in  Ohio  County,  and  I  was 
present  at  the  May  election  in  May  last  at  Fordsville,  Ohio  County. 

Q.  State  who  were  the  candidates  for  Congress  and  their  politics,  as  near  as  you  can, 
and  who  were  the  judges  of  the  election,  and  how  they  voted  for  Congress,  and  give 
their  politics. — A.  S.  E.  Smith,  John  Y.  Brown,  and  B.  C.  Eitter  were  the  candidates 
for  Congress.  S.  E.  Smith  was  the  Union  candidate,  and  John  Y.  Brown  was  the  rebel 
democrat,  and  B.  C.  Ritter  was  the  conservative  democratic  candidate,  and  C.  W.  R. 
Cobb  was  jndge,  and  J.  C.  Sutton  was  clerk,  and  Henry  Smith  was  sheriff,  and  they  all 
three  belonged  to  the  rebel  democratic  party ;  they  voted  for  J.  Y.  Brown,  and  Thos. 
Phillips  was  one  of  the  judges,  and  he  was  a  Union  man,  and  he  voted  for  S.  E.  Smith. 

Q.  Is  or  not  J.  Y.  Brown  generally  considered  disloyal? — A.  He  was  the  rebel  demo- 
cratic candidate,  and  they  boasted  of  him  as  the  rebel  candidate,  and  he  was  generally 
considered  disloyal,  and  he  was  charged  with  writing  a  letter  saying  that  every  man 
that  went  into  the  army  from  Kentucky  for  the  purpose  of  putting  down  the  rebellion 
ought  to  be  shot,  and  he  did  not  deny  the  charge. 
•  Further  deponent  saith  not. 

MARK  WEDDING. 

Also  the  deposition  of  Wm.  M.  Miller,  taken  at  the  same  time  and  place  and  for  the 
same  purposes  mentioned  in  the  caption. 

Wm.  M.  Mlllbb,  after  being  duly  sworn,  deposed  as  follows: 

By  S.  E.  Smith  : 

Question.  What  is  your  age,  and  where  do  you  live?  Were  you  present  at  the  Caney 
precinct  at  the  last  May  election?  Who  were  the  candidates  for  Congress,  and  what 
were  their  politics?  Who  were  the  ofScers  of  election,  and  what  were  their  politics, 
and  how  did  they  vote  for  Congress? — Answer.  I  am  sixty  years  old,  and  I  live  in  the 
Caney  district,  No.  1,  Ohio  County,  Kentupky,  and  I  was  present  at  the  Caney  precinct 
at  the  last  May  election,  and  B.  C.  Ritter,  John  Y.  Brown,  and  S.  E.  Smith  were  the 
candidates  for  Congress,  and  John  Y.  Brown  was  the  rebel  democratic  candidate,  B.  C. 
Ritter  was  the  conservative  candidate,  and  S.  E.  Smith  was  called  the  Union  candidate, 
and  T.  J.  Rorbey  was  sheriff,  Wm.  Cannon  was  one  of  the  judges,  and  Geo.  M.  Thomas 
was  clerk,  and  they  all  voted  for  J.  Y.  Brown,  and  C.  G.  Crowder  was  one  of  the  judges, 
and  he  was  a  Union  man,  but  did  not  vote  for  Congress. 

Q.  State  the  number  of  votes  each  received  in  district  No.  1  at  the  last  May  election. — 
A.  B.  C.  Ritter  received  10  votes,  John  Y.  Brown  47  votes,  and  S.  E.  Smith  86  votes. 

And  further  deponent  saith  not. 

WM.  M.  MILLER. 

R.  S.  MosELY,  after  being  duly  sworn,  deposed  as  follows: 
By  S.  E.  Smith: 

Question.  Please  state  your  age,  where  you  live,  and  what  is  your  occupation. — 
Answer.  I  am  thirty-three  years  old  and  past,  live  in  Hartford,  Ohio  County,  Kentucky, 
and  my  occupation  is  that  of  county  clerk  court  of  Ohio  County,  Kentucky. 

Q.  Have  you  charge  of  the  poll-books  for  Ohio  County  for  the  last  May  election  ?  if 
so,  state  who  were  the  candidates  for  Congress,  and  the  number  of  votes  each  of  them 
got  at  each  precinct;  also  state  the  officers  of  each  precinct,  and  how  they  voted  for 
Congress. — A.  I  have  the  charge  and  keeping  of  the  poll-books  for  this  (Ohio)  county 
for  the  last  May  election.  John  Y.  Brown,  B.  C.  Ritter,  and  Sam.  E.  Smith  were  the 
candidates,  as  appears  from  the  poll-books  aforesaid,  voted  for  for  Congress.  At  the 
Caney  precinct  the  vote  stood  as  follows:  For  B.  C.  Eitter,  10;  for  John  Y.  Brown,  47; 
for  Sam.  Smith,  86.  At  Cool  Spring  the  vote  stood  as  follows:  Ritter,  9;  Brown,  40; 
Smith,  33.  At  CentreviUe,  as  follows:  Ritter,  46;  Brown,  71;  Smith,  27.  At  Bell's 
store,  Ritter,  10;  Brown,  131;  Smith,  nothing.  At  Fordsville,  Ritter,  6;  Brown,  110; 
Smith,  50.  At  Ellis's  school-house,  Ritter,  5 ;  Brown,  81 ;  Smith,  nothing.  At  Hart- 
ford, Ritter,  23;  Brown,  82;  Smith,  28.  At  Hartford  again,  (being  two  districts  in 
Hartford,)  Ritter,  16;  Brown,  109;  Smith,  51.  At  Cromwell  the  vote  stood  as  follows: 
Ritter,  10;  Brown,  98;  Smith,  117.  The  officers  at  Caney  precinct  were  G.  M.  Thomas, 
Wm.  Cannon,  and  C.  G.  Crowder;  two  of  them  voted  for  Brown,  and  the  third  did  not 
vote.  The  officers  at  Cool  Spring  were  W.  C.  Taylor,  J.  B.  Bulkerson,  Robert  Sherrod, 
and  W.  D.  Coleman,  three  of  whom  voted  for  Brown,  and  the  fourth  did  not  vote.  The 
officers  at  CentreviUe  were  B.  C.  Warden,  William  Ashby,  and  George  E.  Ashby ;  and 
two  of  them  voted  for  Ritter,  and  one  for  Brown.  The  officers  at  Bell's  store  were  A. 
B.  Gray,  William  H.  Pate,  Ben.  Field,  and  W.  P.  Turner,  three  of  them  voting  for 
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Brown,  and  the  other  did  not  vote.  The  officers  at  Fordsville  were  C.  W.  E.  Cobb,  J. 
C.  Sntton,  Thomas  Phillips,  and  H.  Smith,  three  of  whom  voted  for  Brown,  and  the 
fourth  did  not  vote.  The  officers  at  Ellis's  school-house  were  B.  F.  Chamherlin, 
Thomas  H.  Loyd,  Henry  Whitely,  and  John  P.  Burke,  all  four  of  whom  voted  for 
Brown. 

The  officers  at  Hartford  district,  No.  7,  were  Mr.  P.  Bareett,  J.  S.  Eeuder,  F.  G.  Nail, 
and  R.  E.  Barnett,  two  of  whom  voted  for  Brown,  and  two  for  Ritter.  The  ofScers  at 
the  Hartford  precinct.  No.  9,  were  Henry  Thompson,  Phocion  Morgan,  A.  P.  Hudson,  and 
H.  Baltzell,  three  of  whom  voted  for  Brown,  and  one  for  Smith.  The  officers  at  Crom- 
well were  John  E.  Ragsdale,  W.  B.  Render,  and  W.  L.  S.  Brackin,  two  of  whom  voted 
for  Brown,  and  one  for  Smith. 

Q.  Was  Smith's  name  upon  all  the  poll-hooks? — A.  Samuel  Smith's  name  appears  on 
all  the  poll-hooks  except  at  Bell's  store  and  Ellis's  school-house.  It  appears  that  there 
was  a  column  left  for  his  name,  but  his  name  does  not  appear  in  said  column  at  these 
two  precincts. 

And  further  this  deponent  saith  not. 

R.  S.  MOSELY, 
Clerk  Ohio  Comity  Court. 

Also  the  deposition  of  B.  E.  Richardson,  taken  at  the  same  time  and  place,  and  for 
the  same  purposes  mentioned  in  the  caption. 

B.  E.  Richardson,  after  being  duly  sworn,  deposed  as  follows : 

By  S.  E.  Smith  : 
Question.  What  is  your  age,  and  where  do  you  live?  Were  you  present  at  the  last 
May  election  held  at  Bell's  store  precinct  ?  Who  were  the  candidates  for  Congress,  and 
their  politics  ?  Who  were  the  officers  of  election  at  that  precinct,  and  their  politics, 
and  state  how  they  voted  ? — Answer.  I  am  forty-two  years  old,  live  in  Ohio  County, 
Kentucky,  and  I  was  at  the  May  election.  B.  C.  Ritter  was  the  conservative  democrat, 
John  Y.  Brown  was  the  rebel  democrat,  S.  E.  Smith  was  the  Union  candidate,  W.  H. 
Pate  and  A.  B.  Gray  judges  ;  Pate,  rebel ;  Turner,  clerk,  rebel ;  Benjamin  Fields,  sher- 
iff, democrat.  They  all  voted  for  Brown  but  Gray,  and  Smith's  name  was  not  on  the 
poll-book,  and  he  did  not  vote. 

B.  E.  RICHARDSON. 

Also  the  deposition  of  Wm.  C.  King,  taken  at  the  same  time  and  place,  and  for  the 
same  purposes  mentioned  in  the  caption. 

Wm.  C.  King,  after  being  duly  sworn,  deposed  as  follows : 

By  S.  E.  Smith  : 

Question.  What  is  vour  age,  and  where  do  you  live  ?  Were  you  present  in  Hartford 
at  the  last  May  election?  Who  were  the  candidates  for  Congress,  and  their  polities? 
Who  were  the  officers  of  election  at  the  two  districts  in  Hartford,  their  politics,  and 
how  did  they  vote  for  Congress  ?— Answer.  I  am  forty  years  old,  and  I  live  in  district 
No.  9,  Ohio  County,  Kentucky,  and  I  was  present  at  the  last  May  election,  and  S.  E. 
Smith,  John  Y.  Brown,  and  B.  C.  Ritter  were  the  candidates  for  Congress,  and  S.  E. 
Smith  was  the  Union  candidate,  and  John  Y.  Brown  was  the  rebel  candidate,  and  B.  C. 
Ritter  was  the  conservative  candidate,  and  Henry  Thompson  was  one  of  the  judges, 
and  Phocion  Morgan  was  the  other  judge  in  district  No.  9.  A.  P.  Hudson  was  sheriff, 
and  Henry  Baltzell  was  clerk.  The  judges  and  clerk  are  all  rebels,  and  voted  for  John 
Y.  Brown:  and  A.  P.  Hudson  is  a  Union  man,  and  he  voted  for  S.  E.  Smith.  J.  L. 
Render  was  one  of  the  judges  in  district  No.  7,  and  F.  G.  Nail  was  the  other  judge; 
John  P.  Barrett  sheriff,  and  R.  E.  Barnett  clerk.  J.  L.  Render  and  J.  P.  Barrett  are 
rebels  and  voted  for  Brown ;  and  F.  G.  Nail  and  R.  E.  Barnett  are  conservative  dem- 
ocrats, and  they  voted  for  B.  C.  Ritter. 

Further  deponent  saith  not. 

^  WILLIAM  C.  KING. 

Also  the  deposition  of  Ben.  Duvall,  taken  at  the  same  time  and  place,  and  for  the 
same  puiposes  mentioned  in  the  caption. 

Ben.  Duvall,  after  being  sworn,  deposed  as  follows : 

By  S.  E.  Smith  : 
Question.  What  is  your  age?  Where  do  you  live?  Were  you  present  at  the  last 
May  election  at  the  Cromwell  precinct  ?  Who  were  the  candidates  for  Congress,  and 
their  politics?  .  Who  were  the  officers  of  election  ?  What  were  their  politics,  and  how 
did  they  vote  ?— Answer.  My  age  is  thirty-nine  years.  I  live  in  Cromwell  precinct.  I 
was  at  the  last  May  election.    The  candidates  were  B.  C.  Ritter,  conservative,  J.  Y. 
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Brown,  the  rebel,  and  S.  E.  Smith,  the  Union  candidate.  John  E.  Eagadale,  one  of  the 
judges,  a  Union  man,  W.  B.  Eender,  rebel.  Sheriff  of  election,  George  W.  Taylor, 
rebel ;  clerk,  W.  S.  8.  Brackin,  rebel.    The  last  three  voted  for  J.  Y.  Brown. 

Q.  Did  you  hear  the  candidates  for  Congress  speak?  Say  all  you  know  about  a  let- 
ter written  by  J.  Y.  Brown  to  the  Louisville  Courier,  the  purport  of  said  letter,  and  if 
Brown  acknowledged  he  wrote  it. — A.  I  heard  J.  Y.  Brown  speak  in  the  Union  Church 
at  Hartford,  about  one  week  before  the  election.  I  heard  the  Union  candidate.  Smith, 
read  a  letter  that  Brown  had  written  to  the  Louisville  Courier  about  the  beginning  of 
the  war,  in  which  letter  J.  Y.  Brown  said  that  if  one  man  conld  be  found  in  this  com- 
monwealth who  would  join  Lincoln  in  his  unholj'  war  against  the  South,  he  ought, 
and  I  believe  will  be,  shot  down  before  he  leaves  the  State;  but  said  that  he  had  refer- 
ence to  some  (luestions  propounded  to  him  by  ex-Governor  Helm,  concerning  Kentucky 
neutrality.    Brown  did  not  deny  any  part  of  that  letter,  as  I  heard. 

Deponent  further  saith  not. 

BEN.  DUVALL. 

State  of  KENTtrcKY,  Ohio  County  : 

I,  J.  H.  Leach,  examiner  for  Ohio  County,  do  hereby  certify  that  the'  foregoing 
depositions  of  Thomas  Phillips,  Mark  Wedding,  Wm.  M.  Miller,  R.  S.  Mosely,  B.  E.  Kich- 
ardson,  Wm.  C.  King,  and  Ben.  Duvall,  were  taken  before  me,  and  were  read  to  and 
subscribed  by  them  in  my  presence  at  the  time  and  place  and  in  the  action  mentioned 
in  the  caption  ;  the  said  Phillips,  Wedding,  Miller,  Mosely,  Eichardson,  King,  and 
Duvall  having  first  been  sworn  by  me  that  the  evidence  they  should  give  in  the  action 
should  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth ;  and  the  statements 
of  Thos.  Phillips,  Jlark  Wedding,  Wm.  Miller,  and  Wm.  C.  King  reduced  to  writing  by 
me  in  their  presence,  and  the  statements  of  R.  S.  Mosely,  B.  E.  Richardson,  and  Ben. 
Duvall  were  written  by  themselves  in  my  presence,  the  attorney  for  the  plaintiff  being 
alone  at  the  examination. 

Given  under  my  hand  this  1st  July,  1867. 

J.  H.  LEACH, 
Examiner  for  Ohio  County. 


S.  E.  Smith  :  On  Saturday,  the  15th  day  of  June,  1867,  there  was  handed  to  me,  by 
a  person  calling  himself  Tinsley,  a  docnment,  of  which  the  following  is  a  copy  : 

"  Greenville,  Kentucky,  Jnne  12, 1867. 

"  Sib  :  You  are  hereby  notified  that  I  will  contest  your  right  to  a  seat  in  the  fortieth 
Congress  of  the  United  States  as  representative  from  the  second  congressional  district 
of  the  State  of  Kentucky,  and  claim  the  seat  for  myself,  upon  the  following  grounds, 
viz :  First.  In  each  and  every  district  in  the  several  counties  composing  the  second 
congressional  district,  wherein  you  are  returned  as  having  received  a  greater  number 
of  votes  than  myself,  the  election  was  null  and  void,  in  this,  that  the  election  was  not 
held  in  conformity  to  the  law  of  this  State  which  provides  '  that  the  officers 'of  all 
elections  by  the  people  of  the  State  shall  be  composed  of  an  equal  number  from  each  of 
the  two  political  parties  in  the  State,'  the  provisions  of  which  law  were  violated  in 
this,  that  in  each  and  every  one  of  said  districts  there  were  a  majority  of  the  officers 
of  said  election  who  belonged  to  and  acted  with  the  political  party  which  favored  your 
election,  and  were  opposed  to  and  acted  against  that  political  party  which  favored  the 
election  of  myself.  Second.  That  in  each  and  every  district  in  the  twelve  counties 
composing  this  second  congressional  district,  wherein  the  officers  of  the  elections  were 
appointed  and  the  elections  held  and  conducted  in  conformity  to  the  laws  of  this  State, 
I  received  a  greater  number  of  votes  than  yourself,  and  am  so  returned  by  the  proper  offi- 
cers. Third.  In  all  the  counties  composing  this  second  congressional  district,  the  political 
party  which  favored  your  election  and  opposed  mine,  did,  a  few  days  previous  to  the  day 
of  election,  by  and  through  its  newspaper  organs,  and  otherwise,  publish  and  circulate 
the  report  that  I  had  declined  the  canvass,  thereby  causing  many  persons,  legal  voter's, 
who  would  have  voted  for  me,  and  against  you,  to  take  no  part  in  the  election ;  also,  causing 
no  polls  to  be  opened  for  me  in  several  of  the  districts  in  the  counties  of  Ohio,  ISreckin- 
ridge,  and  other  counties.  Fourth.  That  at  the  voting  precinct  at  Calhoun,  McLean 
County,  and  at  other  voting  precincts  in  this  second  congressional  district,  those  persons 
who  favored  your  election,  and  opposed  mine,  did,  by  taunts,  jeers,  and  threats  of  ostracism, 
in  some  manner,  deter  and  prevent  legal  voters,  who  would  have  voted  for  me,  and 
against  you,  from  casting  their  votes.  Fifth.  That  your  known  and  avowed  hostility 
and  disloyalty  to  the  government  of  the  United  States,  and  your  sympathy  and  encour- 
agement to  the  rebellion  against  the  Constitution  and  laws  of  the  United  States,  dis- 
qualify you  under  the  laws  of  the  United  States  from  taking  your  seat  as  a  represent- 
ative in  the  Congress  of  the  United  States. 

"Hon.  John  Young  Brown," 
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The  paper  hauded  to  me  was  not  signed,  hut  supposing  it  to  have  emanated  from 
you,  I  make  to  the  specifications  thereofthe  following  answer ;  To  the  first  specification : 
I  deny  that  in  any  one,  or  that  in  each  aud  every  district  in  the  several  counties  com- 
posing the  second  congressional  district  of  Kentucky,  wherein  I  am  returned  as  having 
received  a  greater  number  of  votes  than  yourself  for  representative  in  the  fortieth 
Congress  of  the  United  States,  said  election  was  not  conducted  in  conformity  with  the 
laws  of  Kentucky,  and  deny  that  said  election  was  null  and  void.  I  assert,  in  this  con- 
nection, that  the  election  was  fairly  contested ;  that  no  fraud  was  anywhere  practiced. 

The  law  of  the  State  concerning  the  appointment  of  officers  of  the  elections  reads  as 
follows :  "  So  long  as  there  are  two  distinct  political  parties  in  this  commonwealth,  the 
sheriif,  judges,  and  clerk  of  elections,  in  all  cases  of  elections  by  the  people,  under  the 
Constitution  and  laws  of  the  United  States,  and  under  the  constitution  and  laws  of 
Kentucky,  shall  be  so  selected  and  appointed  as  that  one  of  the  judges  at  each  place  of 
voting  shall  be  of  one  political  party,  and  one  of  the  other  or  opposing  political  party, 
and  that  like  difiereuce  shall  exist,  at  each  place  of  voting,  between  the  sheriff  and 
clerk  of  elections ;  provided,  there  be  a  sufficient  number  of  members  of  each  political 
party  resident  in  the  several  precincts,  as  aforesaid,  to  fill  said  offices ;  and  this  require- 
ment shall  be  observed  by  all  officers  of  this  commonwealth  who  have  the  power  to 
appoint  any  of  the  aforesaid  officers  of  elections,  under  the  penalty  of  a  fine  of  one  hun- 
dred dollars  for  each  omission,  to  be  recovered  by  presentment  of  the  grand  jury."  I 
deny  that  this  law  was  not  observed.  There  were  three  distinct  political  parties  in 
Kentucky,  and  the  judges  of  this  election  were  selected  with  reference  to  their  past 
political  positions,  it  not  being  foreknown  how  they  would  vote  in  the  contest  in  which 
you  aud  I  were  competitors,  and  in  most,  if  not  all  of  said  counties,  said  judges  were 
appointed  before  it  was  known  that  you  were  a  candidate.  I  assert  that  this  law  is 
merely  directory,  and  that  its  non-observance  does  not  operate  to  nullify  any  election 
held  in  this  State,  but  merely  subjects  to  a  penalty  the  officer  failing  to  observe  its 
provisions. 

To  the  second  specification  of  your  notice,  I  answer :  That  I  deny  that  in  each  and 
every  district  in  the  twelve  counties  composing  the  second  congressional  district  of 
Kentucky,  wherein  the  officers  of  the  elections  were  appointed  and  the  elections  held 
and  conducted  in  conformity  with  the  laws  of  this  State,  you  received  a  greater  num- 
ber of  votes  than  I  did,  or  are  so  returned  by  the  proper  officers. 

To  your  third  specification  I  answer :  I  deny  that  in  all  the  counties  composing 
the  second  congressional  district  of  Kentucky,  the  political  party  whicb  favored  my 
election,  amd  opposed  the  election  of  yourself,  did,  a  few  days  previous  to  the  election, 
by  and  through  its  newspaper  organs  and  otherwise,  published  and  circulate  the  report 
that  you  had  declined  the  canvass,  thereby  causing  many  persons,  legal  voters,  who 
would  have  voted  for  you,  and  against  me,  to  take  no  part  in  the  election.  And  I  deny 
that  from  this  or  any  other  cause  no  poll  was  opened  for  you  in  several  of  the  districts 
in  the  counties  of  Ohio,  Breckinridge,  and  other  couutiesi  One  paper,  the  Hopkins- 
ville  Conservative,  did  publish  that  you  had  withdrawn  from  the  race,  but  this  was 
done  without  my  knowledge,  connivance,  or  consent.  By  what  authority  the  editors 
of  that  paper  made  the  announcement,  I  am  unadvised,  but  am  informed  that  the 
report  was  corrected  by  you  in  a  speech  delivered  at  Hopkinsville,  Kentucky,  in  a  very 
short  time  after  its  publication. 

To  the  fourth  specification  of  your  notice  I  answer:  I  deny  that  at  the  voting  pre- 
cinct in  Calhoun,  McLean  County,  or  at  any  of  the  voting  precincts  of  the  second  con- 
gressional district  of  Kentucky,  any  persons  who  favored  my  election,  and  opposed  yours, 
did,  by  taunts,  jeers,  and  threats  of  ostracism,  in  some  manner,  or  by  any  other  means, 
deter  and  prevent  a  single  legal  voter  firom  casting  his  vote  for  you,  and  against  myself. 

To  the  fifth  specification  of  your  notice  I  answer:  That  I  deny  that  I  nave  been,  or 
am,  disloyal  or  hostile  to  the  government  of  the  United  States.  I  deny  that  I  have 
ever  given  aid,  counsel,  countenance,  or  encouragement  to  the  late  rebellion  against  the 
Constitution  and  laws  of  the  United  States.  ■  I  deny  that  I  am  disqualified,  under  the 
laws  and  Constitution  of  the  United  States,  for  taking  a  seat  in  the  fortieth  Congress  of 
the  Ijnited  States,  to  which  I  have  been  duly  elected  by  the  qualified  voters  of  the 
second  congressional  district  of  Kentucky. 

JOHN  YOUNG  BROWN. 

I  acknowledge  the  service  of  the  within  notice  and  response  this  8th  day  of  July, 
1867. 

SAMUEL  E.  SMITH. 


Xo  the  lionorable  the  Speaker  of  the  Souse  of  Bepi'esentatives  of  the  United  States  of  America 

in  Congress  asseiribUd : 

The  undersigned  would  respectfully  represent  that  on  the  4th  day  of  May,  1867,  he 
was  duly  elected  as  the  representative  of  the  fourth  congressional  district  of  Kentucky, 
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iu  tlie  fortietli  Congress  of  the  United  States  of  America,  in  accordance  witli  the  Con- 
stitution and  laws  of  the  United  States  and  the  Commonwealth,  of  Kentucky,  a  certifi- 
cate whereof  was  awarded  to  him  on  the  '28th  day  of  May,  1867,  by  his  excellency 
Thomas  E.  Bramlette,  governor,  Hon.  John  M.  Harlan,  attorney  general,  and  W.  T. 
Samuels,  esq.,  auditor  of  public  accounts,  of  said  Commonwealth,  who  constituted  the 
board  authorized  by  law  to  examine  the  returns  of  said  election,  and  grant  said  certifi- 
cate. Provided  with  these  credentials,  the  undersigned  repaired  to  the  city  of  Wash- 
ington with  a  view  of  entering  upon  the  discharge  of  his  duties  as  such  representative 
during  the  present  adjourned  session  of  Congress  which  convened  on  the  3d  of  the 
present  month,  but  was  surprised  to  find  on  his  arrival  that  a  question  as  to  his  right 
to  take  a  seat  as  such  had  already  been  raised  and  referred  to  the  Committee  of  Elec- 
tions, in  his  absence,  although  neither  of  his  opponents,  over  whom  he  received  a 
majority  of  nearly  6,000  votes,  and  not  one  of  his  own  constituents,  had  interposed  a 
solitary  objection  to  his  qualification,  but  simply  upon  the  suggestion  of  a  gentleman 
from  another  State — a  suggestion  which,  the  undersigned  is  contented  at  present  to 
say,  he  feels  assured  the  House  wiU  find,  upon  a  knowledge  of  the  facts,  to  have 
resulted  from  mistake,  and  that  he  has  been  guilty  of  no  act  inconsistent  with  his 
fealty  to  the  Constitution  and  laws  of  his  country,  or  the  duty  of  a  law-abiding  citizen. 
Although  not  admitting  the  regularity  or  right  of  this  proceeding,  the  undersigned 
was  satisfied  to  abide  in  patience  the  action  of  the  committee  and  the  wisdom  of  the 
House,  and  were  he  alone  interested  he  might  even  now  feel  constrained  to  remain 
silent.  Having,  however,  learned  that  on  Monday,  the  8th  of  the  present  month,  the 
question  as  to  his  right  to  a  seat  was  again  referred  to  the  Committee  of  Elections,  and 
his  district  denied  a  representation  until  their  report  shall  have  been  made  and  acted 
upon,  notwithstanding  the  undersigned  claims  to  possess  all  the  qualifications  prescribed 
by  the  Constitution  for  a  representative  in  Congress,  and  knows  of  no  reason  under 
any  law  of  the  United  States  why  he  should  not  be  immediately  sworn  in;  and  lest 
his  further  silence  might  be  construed  as  a  committal  of  either  himself  or  his  people  to 
an  acquiescence  therein,  he  begs  leave,  with  all  proper  deference  to  the  opinions  of 
those  who  may  differ  with  him,  to  enter,  in  behalf  of  his  constituents  and  himself,  a 
respectful  but  firm  and  solemn  protest  against  the  action  of  the  House  iu  the  premises, 
as  irregular,  unauthorized,  and  in  derogation  of  the  constitutional  rights  of  those  whom 
he  claims  the  right  to  represent,  as  well  as  of  the  people  of  the  entire  Union. 
Very  respectfully, 

J.  PEOCTOE  KNOTT, 
Member  of  Congress  elect  frcmi  Fourth  Congressional  District,  Kentucky. 


To  the  honorable  the  memhei's  of  the  Souse  of  Representatives  of  the  fortieth  Congress  of  the 

United  States  : 
The  undersigned  respectfully  represents  that  he  is  in  receipt  of  a  letter  from  Colonel 
W.  S.  Eaukins,  late  candidate  for  a  seat  in  your  body  from  the  sixth  congressional  dis- 
trict of  Kentucky,  (letter  herewith  filed,)  in  which  said  Eankins  informs  him  that 
Thomas  L.  Jones,  returned  elected,  is  alleged  to  be  not  worthy  a  seat  as  member 
because  of  his  disloyalty  during  the  late  rebellion;  that  a  protest  setting  forth  his 
disloyalty  will  be  forwarded  at  once,  asking  that  said  Jones  be  not  sworn  in,  and  alleg- 
ing a  belief  that  they,  the  Union  men  of  the  district,  will  be  able  to  prove  said  Colonel 
Thomas  L.  Jones  to  have  been  so  disloyal  that  he  is  not  entitled  to  a  seat  as  a  member 
of  Congress  of  the  United  States.  The  undersigned  presents  this  paper  at  the  request 
of  Colonel  W.  S.  Eankins,  whose  letter  is  enclosed,  and  also  states  that  a  few  days 
since  he  had  another  letter  from  Colonel  Eankins  stating  that  he,  Eankins,  could  not 
be  present  in  Washington  because  of  his  feeble  state  of  health.  He  asks  that  this 
case,  in  which  there  are  charges  against  Colonel  Thomas  L.  Jones,  be  treated  as  other 
Kentucky  cases,  and  the  Union  men  of  the  sixth  district  of  Kentucky  given  an  oppor- 
tunity of  proving  their  allegations. 
Eespectfnlly, 

SAMUEL  McKEE. 


Covington,  June  29, 1867. 
Dear  Sir  :  Since  writing  to  you  on  the  25th,  I  have  again  been  in  consultation  with 
a  number  of  our  friends  in  relation  to  contesting  the  election  of  Colonel  T.  L.  Jones  to 
Congress,  and  it  is  decided  to  make  the  fight.  The  chairman  of  the  Union  executive 
committee  for  this  congressional  district  will  send  to  you  or  Mr.  Shellabarger  at  once  a 
protest  against  Jones  being  permitted  to  take  his  seat,  with  a  request  that  it  be  pre- 
sented and  referred  to  the  proper  committee  at  the  right  time.  We  believe  we  can 
make  such  proof  of  his  disloyalty  and  of  the  illegality  of  the  election  as  wiU  vacate  the 
seat  claimed  by  him.    And  this,  I  have  no  doubt,  is  true  of  at  least  eight  of  the  nine 
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members  returned  from  Kentucky.  I  shall  be  obliged  to  you  if  you  will  give  the 
matter  as  to  our  district  your  personal  attention,  as  well  the  entire  Union  party  of 
the  district  for  whom  I  write  and  speak,  I  call  upon  you  the  more  readily  because  you 
have  kindly  tendered  me  the  benefit  of  your  views  and  suggestions  in  relation  to  the 
subject,  and  because  it  is  a  common  cause  in  which  every  loyal  man  is  interested.  I 
shall  be  pleased  to  hear  from  you  upon  the  subject  whenever  you  can  conveniently  spare 
the  time  to  write.  This  I  regard  as  the  first  step  toward  redeeming  Kentucky  from 
rebel  rule,  and  having  taken  it,  I  for  one  am  for  no  step  hackward,  but  am  for  pressing 
forward  to  the  completion  of  the  work.  As  matters  now  stand,  the  rebellion  is  an 
entire  and  complete  success  in  Kentucky.  The  Union  party  of  the  nation  has  the 
power,  and  it  is  its  duty,  to  reverse  this  state  of  things,  and  it  will  be  false  to  itself, 
false  to  justice  and  light,  false  to  the  cause  of  freedom  and  of  popular  government,  and 
false  to  the  brave  men  who  periled,  and  many  of  whom  lost,  their  lives  in  vindication 
of  right,  if  they  fail  to  do  it.  Why  shall  the  civil  rights  be  conferred  in  the  States 
declared  to  have  been  in  rebellion,  but  disregai-ded  and  trampled  under  foot  in  Ken- 
tucky ?  No  valid  reason  can  be  given  for  this  unjust  discrimination.  Let  us  co-operate 
in  an  organized,  persistent,  and  determined  effort  to  get  Kentucky  right  and  feep  her 
right.  If  necessary  let  the  loyal  men  of  that  State  memorialize  Congress  to  enforce  the 
national  laws  and  jurisdiction— to  be  plain,  to  reconstruct  the  State.  The  time  has  come, 
and  we  must  act  and  meet  the  issue  squarely. 
Yours  truly, 

W.  S.  RANKIN. 
Hon.  Samuel  McKee. 


Lexington,  Kentucky,  June  29,  1867. 
Sir:  I  feel  it  my  duty,  as  chairman  of  the  Union  central  committee  of  the  seventh 
district  of  Kentucky,  to  inform  the  House  over  which  you  preside  that  J.  B.  Beck, 
congressman-elect  from  this  district,  has  been,  and  is,  a  consistent  rebel  from  the  begin- 
ning of  our  troubles  in  1861  till  now ;  was  the  law  partner  of  John  C.  Breckinridge ; 
opposed  the  right  of  giving  men  and  money  to  raise  troops  ;  attended  the  inauguration 
of  the  rebel  governor,  Hawes,  at  Frankfort ;  assisted  secretly  in  raising  rebel  troops ; 
left  Lexington  with  the  rebel  forces  when  they  retreated,  and  went  as  far  as  Richmond, 
Kentucky ;  and  is  an  open  repudiator  of  the  national  debt ;  all  of  which  I  expect  to 
furnish  you  the  information, 

G.  M.  ADAMS, 
Chairman  Union  Central  Committee  Seventh  District  of  Kentuehj. 
Hon.  S.  CoLPAX, 

Speaker  of  the  Souse  of  Representatives,  Washington  City. 


Lexington,  Kentucky,  July  1,  1867. 

Sir  :  1.  Mr.  Beck  was  a  member  in  the  summer  of  1861  of  the  noted  rebel  meeting 
in  Scott  County,  Kentucky,  at  which  the  invasion  of  the  State  by  rebel  forces  was 
agreed  upon.  2.  He  attended  the  inauguration  of  Hawes,  by  Bragg,  as  governor  ol 
Kentucky.  3.  He  announced  on  the  streets  of  Lexington,  during  the  occupancy  ot 
the  State  by  the  rebels,  that  he  had  accepted  a  position  on  the  staff  of  John  C.  Breck- 
inridge. 4.  He  was  posted  all  over  Kentucky,  during  that  occupancy,  to  make 
speeches  for  the  purpose  of  raising  troops  for  the  confederate  army.  ,5.  He  left  his 
home  with  the  retreating  rebel  army  in  October,  1862,  for  the  purpose  of  joining  his 
fortunes  with  it,  and  went  with  them  a  part  of  the  way  out  of  the  State.  6,  R.  W. 
WooUey,  a  rebel  major,  published  a  letter  in  the  Louisville  Courier,  December  19, 1866, 
in  which  he  recommended  Mr.  Beck  for  United  States  senator,  because  he  had  always 
given  the  confederacy  secret  support,  having  furnished  money  secretly  for  the  aid  of 
rebels.  All  these  charges  can  be  substantiated  by  competent  witnesses,  if  the  committee 
desire  them  before  it. 

G.  M.  ADAMS, 
Chairman  Seventh  Congressional  Union  Committee,  Kentucky. 

R.  C.  SCHKNCK,  M.  C.    ' 


Lexington,  Kentucky,  June  29, 1867. 

Dear  Sir  :  Inclosed  I  send  you  a  few  lines  to  Colfax,  the  Speaker  of  the  House  of 
Representatives,  which  you  will  see  he  gets  in  time.  I  hope  to  send  you  some  of  his 
acts  and  doings  from  reliable  sources  in  a  few  days — worse  than  represented  to  be. 

Go  on  in  your  good  work,  and,  for  the  sake  of  this  great  nation  and  the  cause  of 
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justice,  don't  let  a  rebel  into  Congress,  let  him  come  from  wherever  he  may,  and  par- 
ticularly none  ftom  Kentucky.  If  it  is  done,  woe  indeed  will  he  the  fate  of  those  who 
love  this  glorious  Union. 

Your  sincere  friend  and  well-wisher, 

G.  M.  ADAMS, 
Chairman  Seventh  Union  Congressional  Committee,  Kentucky. 
Hon.  Samuel  McKee, 

Washington  City,  D.  C. 

I  leave  the  letter  to  the  Speaker  open,  so  you  can  see  what  I  have  written.  I  would 
have  had  my  evidence  now,  but  thought  until  to-day  that  it  was  the  30th  they  met, 
instead  of  the  3d,  and  have  been  very  nurried  in  what  I  have  said. 

G.  M.  A. 


Office  Kentucky  Statesman, 

Lexington,  Kentucky,  July  1,  1867. 
Sir  :  The  Union  men  of  Kentucky  believe  they  can  fully  substantiate  the  charge  of 
disloyalty  during  the  war  against  all  congressmen-elect  from  this  State,  save  Messrs.. 
Adams  and  Trimble.     The  former,  though  a  democrat,  served  gallantly  throughout  the 
war  in  the  federal  army ;  the  latter  has  served  one  term  in  Congress. 

I  have  been  requested  by  a  number  of  leading  men  to  write  to  you  and  ask  that  you 
ijse  your  influence  to  have  the  credentials  of  the  other  gentlemen  referred  to  the  Com- 
mittee of  Elections  until  the  evidence  bearing  upon  their  disqualifications  can  be 
forwarded,  which  is  at  this  moment  in  rapid  course  of  completion. 

Not  anticipating  a  July  session,  the  committee  having  the  matter  in  charge  did  not 
move  as  promptly  as  they  otherwise  would  have  done. 

The  loyal  people  of  Kentucky  have  no  other  recourse  than  to  appeal  to  a  patriotic. 
Congress  to  shield  them  from  rebel  domination  and  persecution. 
Very  respectfully, 

WM.  CASSIUS  GOODLOE, 

Senior  Editor  Kentucky  Statesman.. 
Hon.  R.  C.  SCHENCK,  Washington,  D.  C. 


To  the  honorable  Speaker  and  members  of  the  Souse  of  Representatives  of  tlie  fortieth  Congress ; 
On  the  5th  day  of  July,  1867,  letters  were  received  by  the  honorable  Speaker  of  this 
House,  by  the  Hon.  Robert  Schenck,  and  by  one  Samuel  McKee,  from  G.  M.  Adams, 
and  W.  C.  Goodloe,  of  Lexington,  Kentucky,  urging,  among  other  things,  that  the 
undersigned  should  be  excluded  from  a  seat  in  this  Congress,  because  of  what  they 
call  disloyalty.  These  letters  I  find  before  the  Committee  of  Elections.  They  contain 
assertions  and  charges  against  me,  many  of  which  are  utterly  false ;  but  with  that  I 
have  nothing  to  do  at  present.  I  deny  that  any  man  or  set  of  men,  who  are  not  mem- 
bers of  this  House,  and  who  are  not  contesting  with  me,  or  claiming  any  rights  them- 
selves to  my  seat  in  this  Congress,  have  any  right  to  interfere  or  prevent  me  from 
being  qualified,  upon  any  ground  whatever.  The  right  of  this  House  to  expel  me  upon 
proper  grounds,  made  out  and  substantiated,  I  admit.  This  is  especially  true,  when,  asi 
in  my  case,  neither  of  these  men  pretend  to  know  any  facts  against  me,  hut  request 
that  I  shoiild  be  held  in  abeyance,  and  my  district  left  unrepresented  for  an  indefinitci 
period,  till  they  can  hunt  up  or  manufacture  what  they  call  proof  of  their  charges" 
against  me.  I  was  elected  on  the  4th  day  of  May  last,  by  a  majority  of  6,664  over  the , 
combined  vote  of  both  my  competitors,  and  by  more  than  8,000  over  Mr.  Brown,  the 
Union  candidate,  who  received  the  next  largest  vote.  The  result  of  said  election  was 
determined  by  the  board  of  examiners  authorized  by  law  to  determine  the  same,  on  the 
27th  day  of  May,  1867,  and  a  certificate  thereof  forwarded  to  the  undersigned  and  to 
this  honorable  House  immediately  afterward.  The  canvass  was  conducted  by  public 
discussions  nearly  every  day  for  weeks,  and  every  week  for  months,  before  my  election. 
I  had  all  the  qualifications  required  by  the  Constitution  and  laws.  No  charges  touching 
my  personal  disqualification  were  in  any  form  substantiated  during  the  canvass,  as 
they  would  have  been  had  any  existed.  > 

My  competitor,  Mr.  Brown,  about  the  9th  of  June  last,  published  a  letter,  not  now 
before  me,  but  which  will  be  filed,  stating,  in  substance,  that  while  he  would  have 
made  any  question  touching  my  want  flf  qualification  because  of  disloyalty  in  any 
form,  he  knew  of  no  facts  to  warrant  him  in  so  doing — none  had  been  furnished  him ; 
and  that  being  fairly  elected,  as  I  was,  I  was,  in  his  opinion,  entitled  to  my  seat. 

That  letter  was  published  in  the  newspaper  edited  by  W.  C.  Goodloe,  and  taken 
regularly  by  Mr.  Adams,  in  the  city  in  which  said  G.  M.  Adams  resides.    Both  of  them 

H.  Mis.  Doc.  152 ^23 
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knew  all  about  it  from  the  time  of  its  publicatiou  or  before.  I  reside  iu  the  same-city, 
and  have  a  public  office  iu  full  view  of  the  business  houses  of  both  of  them.  No  notice 
was  ever  given  to  me  of  any  intention  on  the  part  of  any  one  to  object  to  my  qualifica- 
tion as  a  member,  and  no  notice  that  any  evidence  would  be  taken  on  that  subject, 
although  from  the  4th  day  of  May  till  I  started  for  Washington,  on  the  evening  of  the 
29tli  ot  June,  such  notice  could  have  been  given  me  at  any  moment. 

The  act  of  Congress  now  in  force  on  that  subject  provides  :  "Whenever  any  person 
shall  intend  to  contest  the  election  of  any  member  of  the  House  of  Representatives  of 
the  United  States,  he  shall  within,  thirty  days  after  the  result  of  such  election  shall 
have  been  determined  by  the  ofiflcer  or  board  of  canvassers  authorized  by  law  to  deter- 
mine the  same,  give  notice  in  writing  to  the  member  whose  seat  he  designs  to  contest 
of  his  intention  to  contest  the  same,  and  in  such  notice  shall  specify  particularly  the 
grounds  upon  which  he  relies  in  the  contest."  (See  1st  volume  Brightley's  Digest, 
page  254.)    Being  section  1  of  the  act  of  February  19,  1851. 

A  subsequent  section  of  the  same  act  provides  in  substance :  "  That  notice  in  writing 
shall  be  given  at  least  ten  days  before  taking  evidence,  setting  forth  the  time  and 
place,  the  names  and  residences  of  the  witnesses  to  be  examined,  and  the  officer  before 
whom  they  shall  be  taken." 

Surely  the  outside  parties  now  claiming  the  right  to  contest  can  occupy  no  better 
position  than  the  opposing  candidates  would,  and  I  insist  that  the  proceeding  in  this 
unusual,  illegal,  and  covert  form  is  unwarranted  bylaw,  precedent,  or  nsage^  and  is 
done  solely  to  gratify  private  malice,  and  to  deprive  the  seventh  congressional  district 
in  Kentucky  of  the  right  to  be  heard  and  to  have  her  vote  cast  on  the  floor  of  this 
House  on  the  important  questions  expected  to  arise,  and  I  therefore  respectfully  ente]>- 
my  solemn  protest  against  the  right  thus  to  interfere. 
Kespectfully, 

JAMES  B.  BECK. 


To  the  honorable  members  of  the  Souse  of  Bepresentatives  of  the  fortieth  Congress  of  the 

United  States : 

The  undersigned,  who  states  that  he  has  given  notice,  as  the  law  requires,  of  his 
intention  to  contest  the  right  of  John  D.  Young  to  a  seat  as  member  of  the  fortieth 
Congress  of  the  United  States  from  the  ninth  district  of  the  State  of  Kentucky,  hereby 
enters  a  protest  and  remonstrance  against  said  Young  being  permitted  to  qualify,  and 
against  permitting  him  to  assume  or  exercise  any  of  the  duties  of  a  member  of  the 
Congress  of  the  United  States,  and  for  the  following  reasons,  to  wit :  '' 

1.  That  during  the  late  rebellion  he  (Young)  did  not  remain  loyal  to  the  government 
of  the  United  States. 

2.  That  he  voluntarily  gave  aid,  countenance,  counsel,  and  encouragement  to  persons 
engaged  iii  armed  hostility  thereto ;  that  he  was  in  full  sympathy,  free  accord,  and 
entire  harmony  with  persons  who  were  engaged  in  armed  hostility  to  the  government  of 
the  United  States,- and  who,  during  the  late  rebellion,  sought  the  establishment  of  a 
separate  southern  confederacy.  _       ,  , . , 

3.  That  iii  1861,  while  he  held  the  office  of  judge  of  the  county  court  of  the  county,  of 
Bath,  to  which  he  was  elected  iu  the  year  1858,  and  before  entering  upon  the  duties  of 
which  he  had  to  take  an  oath  to  support  the  Constitution  of  the  United  States,  hevio- 
lated  this  solemn  oath  by  aiding,  counseling,  cowntenaneing,  and  encouraging  the  rebellion 
against  the  government  of  the  United  States,  and  also  persons  engaged  in  armed  hos- 
tility thereto.  -  . .. 

4.  That  in  1861  he  advised  the  recruiting  of  men  to  fight  on  the  side  of  the  southern 
confederacy,  and  advised  and  advocated  resistance  to  the  authority  of  the  federal 
government  by  arms,  and  gave  aid,  counsel,  countenance,  and  encouragement  to  those  who 
did  resist. 

5.  That  he  (  Young)  himself  joined  the  rebel  army  in  1861,  and  was  a  candidate  for  colonel 
of  a  regiment  in  the  same., 

6.  That  he  aided  armed  bands  of  rebel  soldiers  in  cofptunng  Union  citiaens  and  soldiers,  and 
gave  this  aid  voluniarily  and  gladly. 

7.  That  in  1861,  while  he  was  still  acting  county  judge,  he  boldly  and  actively 
advocated  the  election  of  John  S.  Williams,  an  avowed  secessionist,  to  the  Congress 
of  the  United  States,  when  said  Williams  declared  himself  in  favor  of  resisting  <by . 
aiTas  the  march  of  the  army  of  the  United  States  into  the  Southern  States,  and  declared 
he  would  join  the  rebel  army  if  force  was  used  to  compel  obedience  to  the  laws  on  the 
part  of  the  southern  people;  and  also  the  election  of  Dr.  Parish  to  the  Kentucky  legis- 
lature, who  declared  himself  iu  favor  of  the  secession  of  Kentucky;  that  said  Parish 
and  Williams  bbth,  soon  after  their  defeat,,  went  into  the  rebel  army,  and  he  (Young) 
himself  did  likewise;  that  in  1862,  while  he  was  still  judge  of  the  county  court  of  Ba:th, 
when  summoned  by  the  United  States  authorities,  in  obedience  to  the  orders  of  the. 
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commander  of  the  Department  of  Kentucky,  to  renew  liis  oatli  of  allegiance  to  tlie  gov- 
ernment of  the  United  States,  he  fled  to  Canada. 

8.  That  at  all  times  daring  the  late  rebellion  he  was  an  open  advocate  of  the  cause 
of  the  southern  confederacy,  and  opposed  to  the  success  of  the  federal  armies. 

9.  That  said  John  D.  Young  holds  the  oath  which  all  persons  are  reqp^ired  to  take 
before  entering  upon  the  discharge  of  their  duties  as  executive,  judicial,  or  legislative 
officers  of  the  government  of  the  United  States,  to  he  unconstitutional,  and  that  the  whole 
rebel  democratic  party  to  which  he  belongs  in  Kentucky  hold  the  same  thing;  that  he 
and  they  deny  the  right  of  Congress. to  require  sudh  oath  of  any  officer  of  the  government,  (viz., 
the  oath  prescribed  by  act  approved  July  — ,  1862,)  and  hold  to  the  doctrine  that  it  is 
no  crime  and  no  perjury,  even  if  a  man  has  been  guilty  of  aiding  the  rebellion,  to  take 
said  oath,  and  that  it  is  the  right  of  all  rebels  to  take  any  oath  recLuired,  and  that 
by  so  doing  they  cannot  commit  perjury. 

10.  That  said  Young  holds  that  the  rebellion  was  no  crime  ;  that  those  who  engaged 
in  it  Were  justifiable,  and  that  those  who  engaged  in  its  suppression  are  guilty  of  a  crimi- 
nal wrong ;  that  he  so  held  during  the  war,  and  declared  that  "  Abraham  Lincoln, 
President  of  the  United  States,  in  using  force  to  suppress  the  southern  rebellion,  was  a 
traitor,  and  ought  to  be  hanged  as  high  as  Haman." 

All  the  charges  set  forth  in  these  ten  specifications  the  undersigned  believes  he  can  and 
will  prove  to  the  satisfaction  of  the  House  and  country.  He  herewith  submits  affi- 
davits in  substantiation  of  the  charges,  and  has  more  witnesses  who  will  prove  tlie 
same  facts,  and  witnesses  who  will  prove  others. not  herein  established,  biit  has  nptyfet 
taken  these  affidavits  for  want  of  time,  and  in  some  cases  because  the  witnesses  have 
refused  to  appear  and  testify  for  fear  of  violence  to  themselves  or  injury  to  their  prop- 
erty by  the  friends  of  John  D.  Young,  who  claims  the  seat.  He  re.^tuests.  that  the  said 
Young's  credentials  be  sent  to  the  proper  committee  for  examination,  and  that  he  be 
not  permitted  to  qualify  until  said  committee  have  reported  on  his  eligibility  to' a  seat 
in  Coiigress  from  that  proof  which  will  be  submitted  to  them. 
Respectfully, 

SAMUEL  McKEE. 
State  of  KEKTtjCKY,  County  of  J3ci,ik,ss: 

This  day  personally  appeared  before  me,  a  notary  public  in  and  for  th^  county  and 
State  above  named,  Samuel  McQ.uithy,  who,  being  duly  sworn,  states  that  he  is  a  citi-. 
zen  of  the  town  of  Owipgsville,  county  and  State  above;  that  he  is  acquainted  with 
John  D.  Young,  who  was  on  the  4th  day  of  May,  18&7,  elected  as  a  member  to  the 
fortieth  Congress  of  the  United  States  from  the  ninth  district  of  Kentuckyj  that  in 
1861  said  Young  (as  was  generally  known)  favored  the  right  of  secession  and  the  cause 
of  the  rebellion,  and  did  at  the  election  of  1861  cast  his  vote  for  John  S.  Williams,  the 
disunion  candidate  for  Congress  in  this  district ;  and  that  said  Young  also  voted  for 
Dr.  J.  C.  Parish  at  the  August  election  of  1861,  who  was  the  secession  or  rebel-  candi- 
date for  the  Kentucky  legislature,  against  V.  B,  Young,  (said  John  D.  Young's  brother,)  . 
who  was  the  Union  candidate  for  said  office ;  he  further  states  that  said  Williams  and 
Parish  both  advocated  the  cause  of  the  rebellion,  and  recommended  that  Kentucky  should 
secede  and  resist  the  general  government  in  case  the  State  was  invaded  by  feiieral 
troops  ;  that  said  Williams  and  Parish  immediately  after  the  election  at  which  they 
were  defeated  left  with  others  and  joined  the  organization  of  rebel  troops,  whose 
encampment  was  at  that  time  at  Prestonsburg,  in  the  eastern  part  of  Kentucky ;  and 
that  said  John  D.  Young  did  go  to  said  encampment  of  rebel  troops  while  encamped 
at  said  town  of  Prestonsburg,  and  remained  there  some  time,  and  it  was  generally 
reported  that  he  ran  for  the  office  of  colonel  of  a  confederate  or  rebel  regiment,  and 
was  defeated  for  such  office,  after  which  he  left  said  encampment ;  this  affiant  further 
states  that  he  is  sixty-seven  years  of  age,  and  has  been  a  citizen  of  this  town  an(i 
■county  for  thirty-three  years. 

SAMUEL  McQUITHY. 

Sworn  and  subscribed  to  by  Samuel  McQuithy  before  me  this  20th  day  of  June,  1867. 

[SEAL.]  R.  GUDGELL, 

Notary  Public  for  Bath  County^  Kentv,cky. 


State  of  Kentucky,  Comrty  of  Bath,  ss : 

This  day  personally  before  me,  Reuben  Gudgell,  a  notary  public  in  and  for  said 
county  and  State,  appeared  George  H.  Graves,  who,  being  duly  sworn,  states,  that  iu 
the  year  1861,  in  the  fall  or  autumn  of  said  year,  he  joined  the  confederate  or  rebel 
army;  that  at  the  time  he  was  sworn  into  and  joined  the  same,  at  the  town  of  Pres- 
tonsburg, in  the  State  of  Kentucky,  John  D.  Young,  of  the  county  of  Bath,  and  the 
same  who  was  on  the  4th  day  of  May,  1867,  elected  to  the  Congress  of  the  United 
States,  came  to  said  town  of  Prestonsburg  iu  company  with  apart  of  a  company  of 
men,  and  joined  as  a  member  of  the  Second  Kentucky  confederate  regiment ;  that  John 
D.  Young  was  a  candidate  for  and  ran  for  colonel  of  said  Second  Kentucky  confederate 
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regiment,  but  was  beaten  by  Harvey  Hawkins,  and  soon  after  deserted  or  left  for  parts 
ui3inown.  Said  Graves  further  states  that  the  manner  in  -which  said  election  was  held 
was  as  follows  :  Said  Young  and  Hawkins  stepped  five  steps  in  front  of  the  regiment, 
and  the  command  was  given  to  the  members  of  the  regiment  to  choose  between  said 
men  for  their  officer  as  colonel,  at  which  time  the  vote  was  taken  between  the  two 
candidates,  and  Young  received  a  minority  of  the  votes  of  the  regiment ;  that  I  was 
born  in  the  county  of  Mason,  State  of  Kentucky,  and  lived  there  up  to  the  time  I  left 
to  join  said  confederate  army;  and  that  I  have  been  living  in  this  county  (Bath)  for 
the  last  twelve  months  past ;  that  I  was  twenty-four  years  of  age  the  Slst  day  of 
March  last. 

GEO.  H.  GEAVBS. 

Subscribed  and  sworn  to  before  me  by  George  H.  Graves  this  14th  day  of  June,  1867. 
[SEAL.]  E.  GUDGELL, 

Notary  Pwhliafor  Bath  County,  Kentucky. 


State  op  Kentucky,  County  of  Montgomery  : 

This  day  personally  appeared  before  me  T.  W.  Parsons,  who  states  that  in  the  year 
1861  he  was  a  citizen  of  the  county  of  Bath  and  State  above ;  that  some  time  during 
the  summer,  in  the  month  of  June  or  July,  he  was  at  Mud  Lick  Springs,  when  John  D. 
Young  came  to  the  place  from  the  upper  part  of  Bath  County.  Said  Young  was  at  that 
time  county  judge  of  the  county  of  Bath,  and  is  the  same  returned  as  elected  on  the 
fourth  day  of  May,  1867,  as  member  of  the  fortieth  Congress.  At  that  time  there  was 
a  canvass  going  on  for  member  of  the  legislature  for  Kentucky.  Van  B.  Young,  brother 
of  John  D.  Young,  was  the  Union  candidate,  and  Dr.  Joseph  C.  Parish,  the  secession 
candidate.  The  issue  was  Union  or  secession.  John  D.  Young  was  for  Parish,  the 
secession  candidate.  I  heard  a  conversation  between  H.  Gill  and  John  D.  Young 
regarding  the  state  of  the  country  generally.  John  D.  Young  took  strong  grounds  in 
favor  of  the  Southern  States,  and  justified  their  course,  and  denounced  the  United 
States  government,  and  also  the  President.  Among  other  expressions  he  said,  "  That 
Lincoln  ought  to  be  impeached  and  hung  as  high  as  Haman."  Upon  the  question  being 
put  to  him  by  affiant,  "What  ought  to  be  done  with  Jeff.  Davis?"  he  answered,  "He 
has  violated  no  constitutional  obligation."  It  was  the  general  understanding  and  well 
known  that  John  D.  Young  in  1861  was  one  of  the  most  bitter  and  active  rebels  in  the 
county  of  Bath,  and  was  very  bitter  against  Union  men.  Affiant  was  in  1861  an  officer 
in  a  home  guard  company,  armed  with  what  were  then  called  Lincoln  guns,  and  was 
posted  in  regard  to  the  status  of  the  citizens  of  Bath,  and  the  side  they  took  in  the 
contest.  In  the  fall  of  1861  it  was  reported  generally  that  he.  Young,  was  a  colonel  in 
the  rebel  army  at  Prestonsburg.  Affiant  does  not  know  that  he  was,  but  this  was  the 
current  report  through  Bath  County  in  September  and  October,  1861,  before  the  army 
of  General  William  Nelson  defeated  the  rebels,  on  Sandy,  and  drove  them  out  of  Ken- 
tucky. 

And  further  saith  not. 

T.  W.  PARSONS. 

Sworn  to  before  me  by  T.  W.  Parsons  this  26th  day  of  June,  1867. 

E.  E.  GARRETT, 
P.  J.  Montgomery  County. 


State  of  Kentucky,  County  of  Montgomery  : 

This  day  personally  appeared  Johnson  A.  Dawson  and  Green  V.  Hall,  who  state  that 
they  are  citizens  of  Powell  County,  Kentucky ;  that  they  were  present  at  the  town  of 
Stanton,  in  said  county,  when  John  D.  Yoiing,  who  was  a  candidate  for,  and  who  is 
returned  as  elected  to,  Congress,  on  the  4th  day  of  May,  1867,  made  a  speech;  during 
said  speech,  in  answer  to  a  question  by  one  of  the  audience,  "Did  you  rejoice  over 
Union  or  rebel  victories?"  John  D.  Young  answered,  "I  always  rejoiced  when  the 
rebels  gained  a  victory,  because  my  sympathies  were  with  that  side."  Said  Young  also 
said  that  in  1862  he  had  been  ordered  to  report  at  Sharpsburg  and  take  the  oath  of 
.allegiance  to  the  government  of  the  United  States ;  that  he  was  not  willing  to  take 
said  oath,  and  determined  he  would  not  take  the  oath ;  knew  that  he  would  be  sent  to 
prison  if  he  refused,  and  that  he  went  to  Canada,  and  then  into  Vermont,  and  remained 
until  fall. 

And  further  saith  not. 

GREEN  V.  HALL. 
J.  A.  DAWSON. 

Sworn  to  before  me  by  J.  A.  Dawson  and  Green  V.  Hall  this  24th  day  of  June,  1867. 

E.  E.  GAKRETT, 
P.  J\  Montgomery. 
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State  of  Kentucky,  County  of  Montgomery : 

This  day  personally  appeared  before  mo  Johu  Donahue,  who  states  that  he  is  a  citi- 
zen of  the  county  and  State  ahove;  that  he  heard  John  S.  Williams,  who  was  a 
candidate  for  Congress  in  1861,  in  the  ninth  Kentucky  district,  make  a  speech  in  the 
court-house  yard  in  Mt.  Sterling.  Said  Williams  was  Imown  as  the  secession  candidate, 
and  ran  against  W.  H.  Wadsworth,  who  was  the  Union  candidate.  John  S.  Williams 
declared  in  his  speech  that  he  had  left  the  North  and  came  hack  to  the  land  of  his 
nativity,  (Kentucky,)  and  in  this  contest  took  his  stand  with  the  South.  Williams 
was  understood  to  be  the  rebel  candidate  and  was  voted  for  by  said  party,  and  soon 
after  the  August  election,  1861,  went  into  the  rebel  army.  Not  long  before  Williams 
became  a  candidate  for  Congress,  in  1861,  he  had  lived  in  Illinois. 

JOHN  DONAHUE. 

Sworn  to  before  me  by  John  Donahue  this  June  26,  1867. 

E.  E.  GARRETT, 

P.  J.  Montgomery. 


State  ov  Kentucky,  County  of  Montgomery  : 

This  day  personally  appeared  before  me,  police  judge  of  the  town  of  Mt.  Sterling, 
county  and  State  above,  Spottswood  Dedman,  who,  being  duly  sworn,  states  that  in 
1861, 1862, 1863,  and  to  June,  1864,  he  resided  in  the  town  of  Owingsville,  Bath  County, 
Kentucky ;  that  he  knew  well  John  D.  Young,  Who,  in  1861  and  1862,  was  county  judge 
of  Bath  County,  and  the  same  who  was  a  candidate  for  Congress  on  May  4, 1867,  in  the 
ninth  district,  Kentucky,  against  Samuel  McKee;  he  states  that  said  Young,  from  p.861 
up  to  the  time  he  left  Owingsville  in  1864,  was  an  active  rebel,  and  was  so  known  and 
regarded  generally;  that  he  has  often  heard  said  Young  talk  publicly  in  favor  of  the 
rebellion  during  the  time,  and  encourage  those  who  were  engaged  in  the  same ;  that,  in 
1861,  when  the  rebels  first  began  to  enlist  men  for  the  southern  confederacy,  said  Young 
was  active  in  aiding  them ;  that  said  Young  sent  persons  from  his  own  house  to  the 
rebels  in  1861,  when  they  were  encamped  at  Sy  Boyd's  and  near  Joshua  Ewing's,  in 
1861,  when  troops  were  first  being  recruited  for  the  rebel  army,  and  sent  provisions  to 
squads  of  men  as  they  passed  out  of  Central-Kentucky  to  join  the  rebel  armies. 

He  further  states  that  in  the  year  1861,  in  the  fall  of  the  year,  John  D.  Young  left  his 
home  in  Owingsville,  Kentucky,  about  the  time  the  rebels  were  organizing  at  Prestons- 
burg  under  John  S.  Williams,  and  was  absent  from  homis  until  ai'ter  General  Nelson 
began  his  advance  with  the  federal  troops  against  said  Williams ;  and  that  during  the 
time  of  his  absence  he  was  reported  to  be  with  the  rebel  army.  He  further  states  that 
in  1862  John  D.  Young  again  left  his  home  at  a  time  in  the  summer,  about  the  month 
of  July  of  said  year,  when  there  was  great  activity  in.  recruiting  federal  soldiers  going 
on ;  and  at  the  time  when  there  was  an  order  requiring  rebels  and  suspected  persons 
to  take  the  oath  of  allegiance  to  the  government  of  the  United  States,  said  Young  went 
off,  it  was  reported,  to  Canada,  to  keep  from  taking  the  oath  of  allegiance,  and  was 
absent  from  home  some  several  months.  He  states  farther,  that  said  John  D.  Young  was 
always  on  the  best  of  terms  with  the  rebel  soldiers  whenever  they  came  into  Owings- 
ville, either  in  large  or  small  parties,  and  was  accustomed  to  inviting  and  entertaining 
the  officers  and  men  of  the  rebel  army  at  his  own  house  whenever  they  came  into  the 
State.  Whenever  the  rebels  came  into  the  town,  the  Union  men,  who  were  known  to 
be  such,  staid  in  their  houses  or  ran  off  and  concealed  themselves.  John  D.  Young 
not  only  always  remained,  but  was  among  the  very  first  to  make  his  appearance  and 
welcome  them  to  the  town,  and  was  in  full  fellowship  with  them  while  they  remained. 
He  states  further  that  John  D.  Young  came  home  in  1861  with  Jaines  A.  J.  Lee,  who 
went  off  to  Prestonsburg  or  to  the  rebel  army  for  the  purpose  of  trying  to  get  Harry 
Connor  to  return  to  his  family  at  Owingsville,  and  that  said  Lee  came  back  with  said 
Connor,  and  Young  also  came  with  them.  He  states  that  Connor  and  Young  went  off 
early  in  the  fall  of  1861.  After  the  troops  of  General  Nelson  had  encamped  at  Mud  Lick, 
or  Olympian  Spring,  Lee  went  off  to  bring  Connor  back,  and  that  he  returned  with 
Connor,  and  Young  accompanying  them,  after  General  Nelson  had  begun  his  advance 
against  the  rebels,  said  then  to  be  at  West  Liberty. 

his 
SPOTTSWOOD  +  DEDMAN. 
mark. 

Attest : 

H.  C.  Eainey. 
Wm.  L.  Wilson. 

Sworn  to  before  me  by  Spottswood  Dedman  this  the  26th  day  of  June,  1867. 

E.  E.  GARRETT, 
Police  Justice,  Mt.  Sterling. 
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State  of  Kjsntucky,  County  of  Montgomery  : 

I,  James  E.  Garrett,  clerk  of  the  county  court  of  the  county  and  State  ahove,  certify 
that  E.  E.  Garrett,  whose  signature  is  attached  to  the  Several  affidavits  hereto  attached, 
is  judge  of  the  police  court  of  Mt.  Sterling,  a  justice  of  the  peace,  and  duly  author- 
ized to  administer  oaths,  and  that  his  signature  is  genuine. 
Given  under  my  hand  and  seal  of  office  this  the  26th  day  of  June,  1867. 

J.  E.  SAEEETT,  Clerk, 
By  T.  H.  SUMMEES,  D.  C. 


State  of  Kentucky,  County  of  Montgomery  : 

This  day  personally  appeared  hefore  me,  police  judge  of  Mt.  Sterling,  Kentucky, 
James  Hall,  who  states  that  in  the  year  1861  he  was  a  resident  of  the  county  of  Bath, 
and  town  of  Owingsville,  Kentucky ;  that  he  knew  well  John  D.  Young,  who  was  then 
a  citizen  of  said  town  and  county,  and  was  at  that  time  county  judge  of  the  county  of 
Bath,  and  is  the  same  who,  on  the  4th  day  of  May,  1867,  ran  for  Congress  in  the  ninth 
district  of  Kentucky.  He  states  that  John  D.  Young  was  then  an  active  and  violent 
rehel ;  that  he  declared  himself  at  all  times  in  favor  of  the  rebellion  of  the  Southern 
States,  and  declared  that  Kentucky  ought  to  join  them ;  that  he  talked  it  publicly  on 
the  streets,  that  Kentucky  ought  to  raise  troops  to  fight  against  the  government  and 
in  behalf  of  the  southern  confederacy;  and  that  he  has  often  heard  him  encourage  and 
advise  young  men  to  go  out  and  join  the  southern  armies,  for  the  purpose  of  resisting 
the  federal  armies.  He  states  further  that  he  saw  provisions  sent  from  the  house  of 
said  John  D.  Young  by  the  basketful,  and  hauled  away  in  his  cart,  to  feed  rebel  squads 
of  men  who  were  passing  out  of  Central  Kentucky  for  the  purpose  of  going  into  the 
rebel  armies,  and  this  at  the  time  when  John  D.  Young  was  at  his  house  and  at  his 
own  home,  and  that  those  provisions  were  sent  by  Young  by  his  own  hands — men 
whom  he  had  employed  and  who  drove  the  cart  containing  the  baskets  of  provisions  to 
the  rebel  ca-mps.  He  states  farther,  that  in  1861  John  S.  Willianis  was  the  rebel,  seces- 
sion, ordisuiiion  candidate  for  Congress  at  an  election  held  on  the  20th  of  June,  of  said 
year ;  that  said  Williams  declared  himself  in  favor  of  Kentucky  seceding  and  going 
with  the  southern  confederacy  in  case  force  was  used  to  compel  obedience  to  the  laws 
on.thfe  part  of  the  Southern  States  and  people ;  that  John^D.  Young  supported  John  S. 
Williams,  and  advocated  his  election,  and  that  soon  after  Williams's  defeat  he  went  off 
and  joined  the  rebel  army.  He  further  states  that  in  the  county  of  Bath,  during  said 
year  1861,  there  was  an  election  held  in  August  for  member  of  the  State  legislature. 
That  Van  B.  Young,  brother  to  John  D.  Young,  was  the  Union  candidate,  and  Dr.  Par- 
ish the  secession  or  disunion  candidate ;  that  the  issue  was  a  plain  one.  Union  or 
secession,  and  that  John  D.  Yonng  supported  the  secession  or  disunion  candidate  ;  Dr. 
Parish  also  openly  advocated*  his  election  over  that  of  the  Union  candidate.  Van  B. 
Young.  That  Dr.  Parish  was  beaten,  and  soon  after  left  his  home  and  went  to  the 
rebel  army  ;  and  that  John  D.  Young  himself,  in  the  fall  of  the  same  year,  also  went 
oft"  to  the  Sandy  country,  where  the  rebels  were  organizing  under  John  S.  Williams  & 
Co.  Whether  said  Young  joined  the  rebel  army  or  not  this  affiant  does  not  know,  but 
he  does  know  that  it  was  currently  reported  that  he  ran  for  colonel  of  a  rebel  regiment 
at'Prestonsburg  and  was  defeated,  and  also  heard  it  stated  that  Young  left  the  rebel  army 
because  he  did  not  get  the  office  of  colonel  in  one  of  the  rebel  regiments.  Thomas  D. 
Young,  father  of  John  D.  Young,  was  chairman  of  the  convention  at  Owingsville  which 
nominated  John  S.  Williams,  secession  candidate  for  Congress,  (at  least  this  is  now  the 
recollection  of  affiant,)  and  John  D.  Young  was  an  active  member  of  the  same.  Through 
the  whole  war  John  D.  Young  was  known  to  be  strongly  in  favor  of  the  rebellion,  and 
always  spoke  in  its  favor  and  against  the  federal  government. 

And  further  saith  not. 

JAMES  HALL. 

Sworn  to  before  me  by  James  Hall  this  the  18th  day  of  June,  1867. 

E.  E.  GAEEETT, 
Pioiice  Justice  Mt,  Sterliiig. 


Statk  of  Kentucky,  County  of  Montgomery : 

This  day  personally  appeared  before  me  John  J.  Evans,  who  states  that  he  was  pro- 
vost marshal  of  Montgomery  County  in  1861,  under  appointment  from  General  Jerry  S. 
Boyle,  then  commanding  the  district  or  department  of  Kentucky ;  that  a  part  of  his 
duty  was  to  arrest  disloyal  and  suspected  persons,  and  require  them  to  take  the  oath 
of  allegiance ;  and  that  the  printed  copy  hereto  attached  is  the  oath  rebels  were  then 
required  to  take.  Upon  their  refusal  to  take  the  oath  when  summoned,  such  persons  as 
refused  were  sent  to  prison. 
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The  oath. 

The  oath  administered  under  the  authority  of  the  commander  of  the  Department  of 
the  Cumberland  to  suspected  persons  is  as  follows : 

"  State  oii'  Kentucky,  County  of  Jefferson,  set: 

"  I, J—,  of  my  own  free  will  and  accord,  without  any  mental  reservation  or 

evasion,  do  solemnly  swear  that  I  will  support  the  Constitution  of  the  United  States 
and  the  laws  made  in  pursuance  thereof;  and  that  I  will  not  do  any  act  inconsistent 
with  my  duties  as  a  true  and  loyal  citizen  of  the  same,  and  that  I  will  not  take  up  arms 
against  the  United  States  or  the  State  of  Kentucky,  nor  hold  any  communication  with, 
or  give  aid  or  comfort,  directly  or  indirectly,  to,  any  person  or  persons  belonging  to  any 
of  the  so-styled  Confederate  States  who  are  now  or  may  be  in  rebellion  against  the 
government  of  the  United  States.    So  help  me  Glod. 

"  Sworn  and  subscribed  before  me  this  —  day  of ,  186-. 


The  person  taking  the  oath  writes  his  own  name  in  the  blank  in  the  first  line.    The 
obligation  is  complete.    The  most  ingenious  quibbler  can  find  no  imperfection  in  it. 
The  man  who  takes  it,  and  then,  by  favoring  the  rebellion,  proves  false  to  his  allegi- 
ance, is  an  accursed  perjurer  before  God  and  man. — (Louisville  Journal.) 
And  further  saith  not. 

JOHN  J.  EVANS. 
Sworn  to  before  me  by  John  J.  Evans  June  26,  1867. 

E.  E.  GARRETT,  P.  J.  M.  C. 


State  of  Kentucky,  County  of  Nlcliolas : 

This  day  personally  appeared  before  me,  J.  M.  Chevis,  circuit  court  clerk  in  and  for 
the  above  county  and  State,  John  MiUer,  who  states  that  in  the  year  1861,  and  up  to 
the  year  1864,  he  was  a  citizen  of  and  resided  in  the  town  of  Owingsville,  Bath 
Count}',  Kentucky ;  that  he  knew  well  John  D.  Young,  who,  from  1858  to  1862,  was 
county  judge  of  the  county,  and  is  the  same  returned  as  member  of  the  fortieth  Con- 
gress of  the  United  States  for  the  ninth  district  of  Kentucky.  He  states  that  in  1861 
John  D.  Young  was  known  and  recognized  as  a  violent  and  bitter  rebel,  and  to  be  in 
favor  of  secession  and  the  cause  of  the  southern  confederacy ;  that  he  was  bold  in  his 
language  in  denouncing  the  governmeut  of  the  United  States,  and  that  his  house  was 
a  place  of  resort  for  the  rebels,  and  that  at  different  times  they  held  caucuses  at  said 
John  D.  Young's  house,  and  at  one  time  he  counted  sixteen  rebels  assembled  there,  and 
that  they  were  dispersed  by  a  body  of  Union  men  throwing  brickbats  into  the  crowd, 
and  that  it  was,  in  fact,  general  headqiiarters  for  the  rebels.  About  the  time  the  rebels 
began  to  assemble  under  John  S.  Williams  and  others  at  Prestonaburg,  said  Young  and 
many  others  from  Bath  County  went  off  to  the  said  encampment,  and  he  (Young)  was 
absent. I'rom  liome  several  weeks,  and  it  was  reported  through  the  county  that  he  had 
gone  to  the  rebel  encampment  to  get  the  position  of  colonel  in  the  rebel  army.  Affiant 
says  that  he  heard  a  conversation  between  said  Young  and  Joshua  Ewing,  on  the  streets 
of  Owingsville,  and  said  Ewing  charged  Young  with  having  taken  his  sons  off  into  the 
rebel  army,  and  that  he  CYoung)  was  too  big  a  coward  to  stay  with  them,  or  language 
to  that  effect ;  that  in  1862  John  D.  Young,  when  summoned  to  appear  before  the  pro- 
vost marshal  to  take  the  oath  of  allegiance,  fled  the  country,  and  was  absent  from 
home  several  months,  and  it  was  generally  reported  by  his  rebel  friends  that  he  had 
gone  to  Canada  to  take  the  oath  to  the  British  government ;  and  that  when  the  draft 
was  ordered  in  Kentucky,  his  (Young's)  rebel  friends  reported  that  said  Young  was  not 
subject  to  draft  on  account  of  his  being  a  British  subject.  ..  . ., 

JOHN  MILLER. 
State  OF  Kentucky,  Cotinty  of  Nicholas : 

Sworn  and  subscribed  to  before  me  by  John  Miller  this  the  26th  day  of  June,  1867. 

JNO.  M,  CHEVIS, 
Clerk  Miliokis  County  Court. 


State  of  Kentucky,  County  of  Nicholas : 

This  day  personally  appeared  before  me, ,  in  and  for  the  above  county 

and  State,  John  Miller,  who  states  that  in  the  year  1861,  and  up  to  the  year  1864,  he 
was  a  citizen  of  and  resided  in  the  town  of  Owingsville,  Bath  County,  Kentucky;  that 
he  knew  well  John  D.  Young,  who  from  1858  to  1862  was  county  judge  of  the  county 
of- Bath,  and  is  the  same  returned  as  member  of  the  fortieth  Congress  of  the  United 
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States  for  the  ninth  district  of  Kentucky.  He  states  that  in  1861  John  D.  Young  was 
known  and  recognized  as  a  violent  and  bitter  rebel,  and  to  be  in  favor  of  secession  and 
the  cause  of  the  southern  confederacy ;  that  he  was  bold  in  his  language  in  denouncing 
the  government  of  the  United  States,  and  declared  himself  in  favor  of  raising  troops 
to  resist  the  government  of  the  United  States,  and  for  having  these  men  go  and  fight 
on  the  side  of  the  southern  confederacy.  About  the  time  the  rebels  began  to  assemble, 
under  John  S.  Williaps  and  others,  at  Prestonsburg,  said  Yonng  and  many  others  from 
Bath  County  went  off  to  the  said  encampment,  and  he  (Young)  was*  absent  from  home 
several  weeks,  and  it  was  reported  through  the  county  that  he  had  gone  to  the  rebel 
encampment  to  get  the  position  of  colonel  in  the  rebel  army.  He.  states  that  Young 
had  boasted  that  he  was  instructed  to  take  Joshua  Ewing's  sons  to  the  rebel  army ; 
that  Ewing's  sons  did  go  to  the  rebel  army,  and  that  when  John  D.  Young  returned 
to  O  wingsville,  after  General  Nelson  with  the  federal  troops  advanced  against  Williams's 
rebel  forces,  Joshua  Ewing  said  to  Young  that  he  (Young)  could  coax  his  boys  off  to 
the  rebel  army,  but  would  not  stay  himself,  and  that  he  regarded  the  act  as  a  cowardly 
one.  At  one  time,  during  1861,  while  affiant  and  other  Union  men  were  on  the  watch 
for  rebel  movements,  John  D.  Young  and  three  others  went  out  of  Owingsville  late  one 
night,  each  carrying  bundles.  Young  did  not  return  to  town  that  night,  but  came  in 
the  next  night.  [Here  state  about  the  time  tliis  occurred,  and  whether  the  bundles 
were  clothing  or  provisions,  or  what.] 

In  1862  John  D.  Young,  when  summoned  to  appear  before  the  provost  marshal  to 
take  the  oath  of  allegiance,  fled  the  country  to  Canada,  and  was  absent  from  home 
several  months.  He  and  a  Mr.  Fassett  went  off  together.  On  his  return  he  stated 
tha,the  was  a  "British  subject,"  and  had  taken  the  oath  of  allegiance  to  Queen  Vic- 
toria. AflSant  states  that  John  D.  Young  was  always  talking  against  the  federal  gov- 
ernment and  in  favor  of  the  rebel  cause,  and  always  rejoiced  when  the  rebel  armies 
gained  a  success. 

State  op  Kentucky,  County  of  Nicliolas  : 
Sworn  to  before  me  by  John  Miller  this day  of  June,  1867. 


State  op  TiENTUOKY,  County  of  Montgomery : 

This  day  personally  appeared  before  me,  a  notary  public  in  and  for  said  county  and 
State,  Thompson  B.  Oldham,  who  states  that,  during  the  late  canvass  for  Congress  in 
the  ninth  congressional  district  for  Kentucky  for  member  of  the  fortieth  Congress,  he 
attended  a  political  meeting  at  Stanton,  in  the  county  of  Powell,  at  which  meeting 
John  D.  Young,  who  was  a  candidate,  and  whom  the  State  board  of  canvassers  has 
certified  received  a  majority  of  the  votes  cast,  made  a  speech.  In  the  course  of  said 
speech  John  D.  Young  said  that  during  the  late  rebellion  his  feelings  and  sympathies 
were  through  the  ■vfhole  war  with  the  rebel  armies,  and  that  he  desired  their  success 
over  the  Union  armies.  Also,  that  in  1862  he  was  notified  by  F.  Sharpe,  provost  mar- 
shal of  Bath  County,  to  report  to  him  and  take  the  oath  of  allegiance  to  the  government 
of  the  United  States ;  that  upon  being  notified,  and  not  willing  to  take  said  oath  because 
his  feelings  were  for  the  rebellion,  and  he  desired  its  success,  he  left  the  State  and  went  to 
the  State  of  Vermont ;  that  he  went  off  because  he  did  not  intend  to  take  the  oath,  and 
knew  that  he  would  be  sent  to  Camp  Chase  or  some  northern  prison,  and  shut  up  there 
for  his  refusal.  He  stated  that  he  also  went  to  Canada,  but  only  remained  there  one 
night,  and  the  remainder  of  the  time  he  was  absent — about  three  months— he  remained 
in  Vermont,  the  northern  portion  of  the  State.  He  also  stated  in  the  same  speech  that 
he  went  to  the  rebel  camp  at  Prestonsburg,  Kentucky,  in  1861,  but  that  he  went  there 
for  the  purpose  of  bringing  home  a  brother-in-law  of  his ;  tliat  at  the  time  he  went  to 
Prestonsburg  the  rebel  forces  at  that  place  had  not  organized,  but  were  there  for  the 
purpose  of  organizing. 

And  further  saitli  not. 

THOMPSON  B.  OLDHAM. 

Sworn  to  before  me  by  Thompson  B.  Oldham.     Witness  my  hand  and  notarial  seal, 
this  the  13th  day  of  June,  1867. 
[SEAL.]  G.  E.  MILLER, 

Notary  PiiUiefor  Montgomery  County. 


State  of  Kentucky,  County  of  Bath,  ss: 

This  day  personally  appeared  before  me  W.  S.  Sharp,  who  states  that  he  Is  a  citizen 
of  the  above  county  and  State ;   that  he  held  the  office  of  provost  marshal  of  Bath 
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•County,  Kentucky,  in  1862,  under  an  appointment  from  General  J.  T.  Boyle,  who  then 
■commanded  the  Military  Department  (or  district)  of  Kentucky ;  that  he  had  instructions 
to  arrest  and  require  all  disloyal  suspected  persons.to  take  the  oath  of  allegiance  to 
the  government  of  the  United  States ;  that  in  obedfeuce  to  said  orders,  he  summoned, 
-among  othei-s,  John  D.  Young,  the  same  who  is  returned  elected  as  a  member  of  the 
fortieth  Congress  of  the  United  States  from  the  ninth  Kentucky  district ;  that  he  had 
an  interview  with  said  Young,  in  which  he  took  grounds  that  the  war  was  not  a  rebel- 
lion, but  a  revolution ;  that  he  put  the  question  to  said  Young,  "  Do  you  think  the 
South  had  just  cause  for  revolution  against  the  United  States?"  He  answered  he 
thought  that  they  had.  That  he  paroled  the  said  Young  until  a  certain  day  fixed  upon ; 
that  he  went  to  Louisville,  Kentucky,  and  reported  his  case  to  General  J.  T.  Boyle, 
and  he  (Boyle)  told  him  to  send  J.  D.  Young  to  Camp  Chase,  Ohio;  that  he  was 
unavoidably  detained  at  Frankfort,  Kentucky,  for  two  days,  and  that  the  said  Young 
did,  as  he  was  informed,  appear  at  his  office  on  the  day  he  was  required  to  do  so,  but 
not  finding  any  one  authorized  to  take  charge  of  him,  he  left  for  parts  unk^^own  to 
affiant. 

And  further  saith  not. 

W.  S.  SHARP. 

Sworn  to  before  me  bv  W.  S.  Sharp  June  26,  1867. 

E.  P.  VAN  PELT, 
Jnatke  of  tlie  Peace,  Bath  County. 


Mt.  Stkrling,  Kentucky,  June  27,,  1867. 
Sir  :  John  D.  Young  will  present  himself,  on  the  assembling  of  Congress,  for  admis- 
sion to  a  seat.  I  do  hope  there  will  be  backbone  enough  to  respond  at  once  to  his 
demand,  and  saj''  no  rebel  or  sympathiser  shall  ever  put  his  head  in  the  hall  to  represent 
any  one.  If  such  a  man  is  allowed,  why  not  Jeffi  Davis  or  John  Morgan,  or  the  devil 
himselfj  if  you  please  ?  The  bare  suspicion  should  be  sufficient,  after  the  experience 
we  have  had,  with  a  debt  of  such  magnitude.  The  thousands  of  lives  that  this  damn- 
able war  has  cost,  ought  to  be  sufficient  warning,  or  will  we  never  ]earn  only  as  fools 
let  us  ?  Strike  at  the  root  and  say  no  rebel  shall  ever  vote  or  hold  office,  federal  or 
State.  Our  friends  should  meet  and  resolve  to  do  justice  to  the  dead  and  living,  punish 
traitors,  and  reward  those  who.  have  risked  all  to  save  the  country.  Action  is  all  that 
we  need;  no  long-winded  speeches  are  necessary,  and  if  the  President  vetoes  the  bill 
veto  him ;  and  if  Kentucky  don't  like  what  Congress  has  done  or  may  do,  let  her 
secede — she  needs  thrashing ;  and  then  exterminate  all  rebels :  follow  it  up  with  con- 
fiscation. It  is  high  time  we  had  ceased  using  quackery ;  but  use  strong  medicine,  as 
our  body  politic  is  awfully  diseased.  Sam.  McKee  is  entitled  to  his  seat,  and  ought 
to  liave  it  without  a  word ;  and  if  the  republican  party  intend  holding  power  it  must 
hold  no  doubtful  ground,  but  dash  right  at  traitors  and  crush  out  treason,  and  reward 
her  sons  everywhere.  Make  treason  odious  everywhere,  so  thstt  men  may'  know 
whether  there  is  a  living  party  in  the  country  willing  to  meet  treason  at  the  threshold 
and  rebuke  it.  Write  me  soon  on  the  views  heroin  contained. 
Yours  respectfully, 

JOHN  JAY  ANDERSON. 
Hon.  Joseph  S.  Fowlek. 

I  am  well  acquainted  with  the  writer.  There  is  no  truer  man  in  Kentucky,  and 
no  better  patriot  or  republican.  His  opinion  merits  the  respect  and  attention  of 
Congress. 

JOSEPH  S.  FOWLER. 


To  the  lionoraMe  the  menibers  of  the  House  of  Bepresentatlves  of  the  fortieth  Congress  of  the 

United  States : 
We,  the  undersigned.  Union  men  of  the  county  of  Bath,  respectfully  represent  that 
John  D.  Young,  who  is  returned  as  member-elect  to  your  honorable  body,  has  been 
disloyal  to  the  government  of  the  United  States.  We  therefore  protest  against  his 
being  permitted  to  qualify,  ask  that  his  credentials  be  sent  to  the  proper  committee 
'  for  examination,  aud  feel  satisfied  that  it  will  then  be  shown  to  the  satisfaction  of  the 
House  and  country  that  he  has  given  aid  and  encouragement  to  the  enemies  of  the 
government  of  the  United  States. 

John  E.  Rice.  W.  M.  Reeirely.  Joseph  Toy. 

B.  F.  Rice.  W.  R.  Howard.  Jasper  Warren. 

J.  G.  Rice.  Enoch  Mills.  Patrick  Warrefi. 

Joshua  Flemming.  Lafayette  North,  col.  Obadiah  Teal. 

R.  L.  Tipton.  Henry  Mills.  J.  B.  Tipton. 
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William  Harrison. 
David  C.  Noris. 
John  Daniel. 
B.  F.  Daniel. 
S.  M.  Wills. 
L.  Warner. 
John  Noris. 
James  Noris. 
Richard  Noris. 
Charles  Daniel. 
Eichard  Daniel. 
Alexander  Spencer. 
John  T.  Karricke. 
Travis  Warner. 


Oridy  Spoyonge. 
W.  M.  Walton. 
Thomher  Ferzotill. 
Thomas  Karricke. 
David  Stratton. 
Hugh  Karrick. 
George  Staton. 
Samuel  McQuithy. 
Elias  McQuithy. 
Christopher  McQuithy. 
John  M.  Cartmill. 
Jas.  L.  Warren. 
Felix  Warren. 
John  Deckers. 


S.  C.  McClain. 
John  Gillon. 
Philip  Williams. 
Fletcher  Donalsou, 
James  Staton. 
B.  F.  Allington. 
W.  W.  Strop. 
G.  W.  Sorrell. 
Hugh  Lowery. 
Jos.  Lowery. 
James  WaiTen,  jr. 
Joseph  Wells. 
Edmond  Mills. 
Jack  Davis. 


To  the  honorable  the  menibers  of  the  Some  of  Representatives  of  the  United  States  of  the  fortieth 

Congress  : 

We,  the  undersigned,  citizens  of  the  county  of  Montgomery,  State  of  Kentucky, 
respectfully  refiresent  that  John  D.  Young,  who  is  returned  as  a  member-elect  of  your 
body,  is  charged  v^ith  having  heen  disloyal  to  the  government  of  the  United  States, 
and  jvith  having  given  aid  to  the  enemies  thereof  during  the  late  rehellion. 

We  therefore  protest  against  the  said  Young  heing  permitted  to  qualify  as  a  member, 
and  ask  that  his  credentials  he  sent  to  the  proper  committee,  and,  when  examined, 
believe  it  will  be  shown  to  the  satisfaction  of  the  House  and  the  country  that  said 
Young  has  not  been  loyal  to  the  government  of  the  United  States. 


H.  C.  Eainey. 

John  \Vood. 

J.  P.  Nelson. 

T.  B.  Oldham. 

George  Beatty. 

John  Donohew. 

J.  W.  Eose. 

T.  F.  Poyuter. 

James  H.  Pizer,  ex  lieut. 

A.  S.  Thomas. 


Charles  Fizer. 
A.  T.  Wood. 
J.  G.  Haggard. 
G.  W.  Gist. 
John  E.  Fisher. 
Samuel  Pizer. 
Chas.  W.  Parsons. 
E.  A.  Thomas. 
S.  P.  McMahan. 
W.  H.  Jameson. 


James  Taylor. 

James  Gibson. 

John  Q.  Evans. 

H.  C.  Howard. 

J.  H.  EoUins. 

.T.  McMahan. 

.John  Jay  Anderson. 

B.  P.  Kirtley. 

Morison  T.  McCormick. 

Matthew  Poynter. 


OwiNGSViLLE,  Bath  County,  Kentucky,  June  24, 1867. 
SlE ;  I  acknowledge  the  receipt,  on  the  15th  instant,  of  your  notice  of  intention  to 
contest  my  right  to  a  seat  in  the  fortieth  Congress,  as  a  member  for  the  ninth  district, 
and  your  reasons  for  so  doing.  After  your  explicit  declaration  to  me,  before  a  large 
and  intelligent  audience,  at  Maysville,  that  you  would  not  contest  my  right  to  a  seat  m 
Congress  if  I  should  be  elected  by  a  majority  of  the  legal  voters  of  the  district,  and 
your  equally  explicit  recognition  of  the  right  of  returned  rebels,  under  the  constitution 

•and  laws  of  Kentucky,  to  vote  at  the  election,  you  will  pardon  me  if  I  express  my  sur- 
prise at  your  want  of  good  faith,  and  your  open  violation  of  your  pledges  to  the  people, 
in  this  attempt  to  obtain  a  place  in  Congress  which  the  people  of  the  district  refused 
so  decidedly  to  award  you.  As  I  intend  to  maintain  by  every  fair  and  honorable  means 
the  right  of  this  people  to  be  represented  in  Congress  by  the  man  of  their  choice,  and 

-my  right  by  virtue  of  their  suffrages  to  be  that  representative;  and  as  the  act  of  Con- 
gress m  regard  to  contested  elections  imposes  upon  me  the  duty  of  replying  to  your 
notice  of  its  specifications,  I  shall  proceed  to  do  so  with  all  the  freedom  which  truth 
and  justice  will  warrant. 

In  answer  to  your  first  assignment  of  reasons,  I  deny  there  is  one  word  of  truth  in 
your  charge  that  I  did  not  remain  loyal  to  the  government  during  the  rebellion j  or  that 
i,  voluntarily  or  otherwise,  gave  aid,  counsel,  or  encouragement  to  persons  engaged  in 
armted  hostility  thereto ;  or  that  I  was  in  full  sympathy,  free  accord,ior  entire  harmony 
with  such  persons.  That  I  did  sympathize  with  the  people'  of  the  South  in  theirmis- 
fortunes,  privations,  and  sufferings,  I  do  not  deny.  I  must  have  rooted  out  of  my  own 
heart  the  common,  sentiments  .of  nuiBiamty  to  have  been  capable  of  feeling  otherwise. 
Wi^h  this  exception,  I  pronounce .  all  and  every  part  of  said  charge  false,  scandalous, 
and  unjust.  Nor  is  it  true  that  in  1861,  or  at  any  other  time;  I  avowed  myself  in  favor 
of  raising  or  arming  troops  in  Kentucky  to  resist  the  federal,  government,  in  case  the. 
President  sent,  an  army  south  to  coerce  and  compel  obedience  upon  the  part  of  the 
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soiitliera  people  and  States  to  the  laws  of  the  United  States;  nor  did  I  countenance, 
advise,  counsel,  or  encourage,  in  the  county  of  Bath  or  elsewhere,  the  raising  or  recruit- 
ing of  men  for  the  purpose  of  resisting  the  authority  and  laws  of  the  United  States. 

It  is  true  I  voted  for  John  S.  Williams  for  Congress  in  1861,  hut  I  deny  that  the  vote 
I  then  gave  can  he  construed  into  an  act  of  disloyalty  then  or  how.  John  S.  Williams 
was  not  then  a  disunion  or  secession  candidate,  nor  did  I  vote  for  him  as  such.  He 
occupied  aposition  then  occupied  hy  some  of  the  best  Union  men  of  the  State.  Your  charge 
that  I  voluntarily  gave  information  hy  which  Union  soldiers  were  captured  hy  armed 
bands  of  rebels  is  scandalously  false,  vile,  and  disgraceful,  but  I  will  not,  from  self- 
respect,  characterize  my  denial  by  the  use  of  such  indignant  terms  as  its  injustice  and 
wantonness  would  fairly  authorize.  I  shall  content  myself  with  saying — for  I  will  not 
assume  that  you  invented  the  slander — that  whosoever  informed  you  I  so  acted  is  a 
tnave  and  calumniator.  It  is  not  true  I  voted  for  Charles  A.  Wickliffe  in  1863,  nor 
was  I  in  the  convention  by  which  he  was  nominated.  It  is  not  true  that  Governor 
Wickliffe  was  a  disloyal  man,  nor  can  the  party  which  nominated  and  supported  him 
be  justly  considered  traitors  or  treasonable.  If  I  had  voted  for  him  it  would  have  been 
with  no  disloyal  intent,  nor  would  such  a  vote  have  afforded  any  pretext  or  justification 
for  your  untruthful  aspersions  of  my  fidelity  and  loyalty  to  the  government  and  its 
Constitution  and  laws.  I  oast  no  vote  from  1861  until  1865,  when  I  voted  for  Colonel 
Smith  Hurt  for  Congress  and  B.  D.  Lacy,  esq.,  for.  the  legislature ;  the  former  a  Union 
officer,  who  had  served  gallantly  fdur  years  in  the  army,  and  the  latter  a  well-known 
and  leading  Union  man  of  Bath  County.  Your  denunciations,  therefore,  of  Governor 
Wickliffe  and  the  party  by  which  he  was  nominated  and  supported,  as  "  treasonable 
and  traitorous,"  have  no  application  to  me,  were  inconsiderate  and  irrelevant,  and  need 
no  further  notice. 

In  reference  to  your  charge  that  when  summoned  in  1862,  by  the  United  States  au- 
thorities, to  take  the  oath  of  allegiance  to  the  government  of  the  United  States,  I  refused 
and  fled  to  Canada  province,  is  false  in  fact  and  inference.  I  never  refused  to  take  the 
oath  of  allegiance  when  rightfully  required  to  do  so,  nor  did  I  flee  to  Canada.  I  was  a, 
judicial  officer  and  had  taken  the  oath. 

Your  inference  that  none  but  disloyal  men  could  be  required  to  take  oaths  of  allegi- 
ance, or  be  threatened  with  arrest,  is  as  ridiculous  as  most  of  your  accusations  against 
me  are  false.  The  distinguished  examples  of  Colonel  Wolford,  General  Huston,  Colonel. 
Jacob,  and  many  other  good  Union  men,  might  well  he  quoted  to  your  discomfiture. 
These  men  are  as  truly  loyal  as  you  so  noisily  and  boastfully  pretend  to  be,  and  yet 
they  did  not  escape  ignominious  imprisonment  nor  shameful  persecution.  Your  next 
charge  is  that,  in  1861,  I  voted  and  acted  with  the  secession  and  disunion  party,  and  in 
addition  to  voting  for  John  S.  Williams,  I  voted  for  Dr.  Thomas  C.  Parrish,  who 
ran  as  the  secession  candidate  for  the  legislature,  and  that  I  was  lend  in  my  denuncia- 
tions of  the  government  of  the  United  States,  and  declared  myself  freely  for  secession 
and  the  southern  confederacy.  To  this  accusation  I  interpose  an  emphatic  denial,  in 
whole  and  in  part,  except  that  I  did  vote  for  Dr.  Parrish.  The  question  of  disunion 
was  not  then  at  issue,  and  I  understood  and  believed  Dr.  Parrish  was  not  a  secession 
candidate.     I  did  not  hear  either  of  the  gentlemen  upon  the  stump. 

You  conclude  your  first  specification  of  reasons  why  you  are  entitled  to  be  admitted 
to  represent  a  people  who  refused  to  choose  you,  by  asserting  that  during  the  late  can- 
vass I  declared  I  left  the  county  in  1862  for  the  reason  I  could  not  and  would  not  take 
the  oath  to  support  the  Constitution  of  the  United  States,  because  I  was  in  favor  of 
secession,  and  desired  the  rebellion  to  succeed.  I  hope  you  do' not  make  this  charge 
upon  any  knowledge  you  claim  to  have  derived  from  our  intercourse  during  the  can- 
vass, for  you  know  well  it  would  be  an  unmitigated  falsehood,  if  so  founded ;  and  if 
you  derived  it  from  others,  I  can  assure  you  your  informants  have  been  guilty  of  auda- 
cious falsehood.  I  made  no  such  statements  during  the  canvass,  or  at  any  other  time. 
The  whole  charge  is  a  malicious  and  wanton  untruth,  therefore  the  votes  cast  for  me 
on  the  4th  of  Mav  were  and  are  void,  and  my  election  a  nullity.  You  are  certainly  "  a 
most  wise  and  learned  judge,"  and  well  read  in  the  Constitution  of  your  couhtry,. 
and  can  readily  point  out  the  provision  of  that  instrument  which  makes  either  or  all 
of  the  acts  alleged,  even  if  they  were  true,  a  disqualification.  You  ^("111  do  mc  and  the 
country  a  favor  if  you  will  condescend  to  indicate  where  such  a  provision  may  be  found- 
No  lawyer  or  statesman  has  discerned  it,  and  if  you  will  only  refer  me  to'  it,  I  will, 
with  unalloyed  pleasure,  proclaim  you  a  sage  lawyer  and  profound  statesman.  •  Your 
second  speciflcation  of  your  reasons  why  you  should  be  admitted  to  take  a  seat  in  Con- 
gress which  the  people  of  your  district  refused  to  elect  you  to,  is  that  returned  rebels, 
'"who  have  been  and  still  are  exempt  from  amnesty  and  pardon,  to  the  number  justly 
exceeding  that  of  my  reported  majority,  to  wit,  more  than  two  thousand,^'  votedtbr  me 
in  the  various  precincts  of  tlie  district,  and  that  such  votes  were  illegal  and  are  void.  -Yoa 
give  unusual  prominence'  to  this  charge,  and  repeat  it  in  your  third  specification.  You 
rely  ilpon  it,  as  possibly  the  most  certain  and  conclusive,  in  yonr  array  of  reasons  for- 
my  exclusion  from  the  office  ahd  position  to  which  I  have  been  elevated' by  thb  freealid 
unbiased  suffrages  ef^e  people  of  my  congressional  district.    Like  all  the  rest  of  your- 
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reckless  allegations,  it  Jiajipens  not  to  be  sustained  by  the  truth.  Returned  rebels  did 
not  vote  for  me  to  the  number  alleged,  nor  to  one-third  that  number.  I  have  taken 
some  pains  to  inform  myself  upon  that  subject,  and  if  the  votes  of  that  character 
received  by  me  in  the  whole  district  exceed  six  hundred  and  fifty,  I  am  greatly  mis- 
taken. Some  voted  for  you,  and  if  they  were  illegal  when  cast  for  me,  surely  they  must 
not  be  counted  when  cast  for  you.  But,  after  your  acknowledgment  at  Maysville  that 
the  constitution  and  laws  of  Kentucky  made  them  legal  voters,  with  what  force  can 
you  now  declare  them  illegal  and  void  ?  The  right  of  suffirage  in  Kentucky  is  regulated 
by  the  constitution  and  laws  of  Kentucky,  and  no  other  authority  on  earth  has  the' 
power  to  enlarge,  diminish,  or  control  that  right. 

Your  third  specification  is  but  a  repetition  of  the  second,  and  is  sufficiently  responded 
to  above.  Your  fourth  ground  of  contest  is,  that  fraud,  intimidation,  and  violence  were 
practiced  in  various  counties  and  the  precincts  of  counties  on  the  day  of  the  election, 
by  my  friends,  and  that,  by  reason  thereof,  many  Union  men,  who  otherwise  would  have 
voted  for  you,  were  prevented  from  doing  so  ;  that  armed  men,  who  had  been  in  the 
rebel  army,  were  present  at  the  polls,  and  threatened  to  murder  Union  men  and  destroy 
their  property  if  they  voted  the  Union  ticket,  (i  e.,  for  you,)  and  that  by  such  threats 
and  violence  many  men  who  would  have  voted  for  you  were  deterred  from  doing  so, 
and  the  election  was  not,  therefore,  "  free  and  equal,"  but  illegal  and  void.  I  have  no 
personal  knowledge  of  any  such  fraud,  violence,  or  intimidation,  and  until  your  notice 
never  heard  of  anything  of  the  kind  having  occured  in  any  county  or  precinct.  Hav- 
ing every  reason  to  know  that  every  material  thing  contained  in  your  former  charges 
was  false  and  untrue,  I  do  not  hesitate  to  say  that  this  charge  is  equally  false  and  un- 
founded. In  your  fifth  specification  j^ou  charge  that  ^at  each  voting  place  in  the  dis- 
trict illegal  votes  were  polled  for  me  to  a  number  greater  than  my  reported  majority ; 
and  that  votes  offered  for  you,  which  were  legal,  were  refused.  This  is  unqualifiedly 
false.  I  know  of  no  illegal  votes  cast  for  me  in  any  part  of  the  district  nor  of  any  legal 
votes  offered  for  you  which  were  refused.  The  recklessness  of  your  allegations  and  the 
desperation  of  your  cause  are  well  illustrated  by  the  character  of  this  charge.  Yon 
assert  that  in  each  voting  place  of  the  district  I  received  illegal  votes  to  a  greater  num- 
ber than  my  majority,  when  you  well  know  that  at  no  single  voting  place  was  that 
number  of  votes  cast. 

In  regard  to  your  sixth  charge  and  specifications,  that  the  laws  of  the  State  were  not 
complied  with  in  the  appointment  of  officers  who  conducted  the  election  in  various 
counties  and  precincts,  and  that  the  men  selected  were  not  qualified  to  act,  and  that 
their  acts  were  fraudulent  and  void,  I  say  the  charge  is  false  in  all  its  particulars,  and 
deny  that  in  consequence  of  the  action  of  said  officers  any  votes  were  prevented  from 
being  cast  for  you  which  otherwise  you  would  have  received,  or  that  there  was  any 
illegality  in  said  election. 

To  the  seventh  and  eighth  charges,  without  repeating  them  here,  I  interpose  an 
unqualified  denial,  and  say  they  are  false  and  unfounded  in  each  and  every  particular. 
As  to  the  ninth  of  your  charges  and  spqoifications,  that  the  freedom  of  the  canvass  wjis 
not  permitted  to  you  and  your  friends,  and  that  in  certain  counties  of  the  district  you 
and  your  friends  were  not  permitted  to  speak  in  advocacy  of  your  election,  and  that 
you  were  compelled  to  be  accompanied  by  an  armed  force  to  defend  your  life  from  the 
threatened  violence  of  my  friends,  it  is  a  flagrant  falsehood  and  slander.  If  you  took 
armed  men  with  you  to  the  several  speaking  places  in  the  district  it  was  not  because 
of  any  threatened  violence  upon  the  part  of  my  friends,  but  because  of  your  own  intem- 
perate and  insolent  conduct,  which  was  well  calculated  to  provoke  resentment  and  vio- 
lence. Instead  of  your  being  prohibited  in  any  part  of  the  district  from  the  utmost 
freedom  of  discussion,  you  were  permited  to  speak  everywhere  without  molestation, 
and  were  listened  to  with  great  attention,  although  your  speeches  were  characterized 
by  the  most  bitter  malignancy  toward  your  political  adversaries  over  shown  by  a  pub- 
lic speaker.  You  vilified,  slandered,  and  abused  the  democratic  party  wherever  you 
spoke,  and  it  is  only  a  wonder  that  a  brave  and  free  people  showed  so  much  gentle- 
manly forbearance  and  moderation  under  such  provocation.  You  claim  that  Colonel 
JJaker  was  not  allowed  to  speak  in  your  favor  at  Germantown.  Colonel  Baker  went 
there  to  speak  for  himself,  he  being  a  candidate  for  lieutenant  governor,  and  not  par- 
ticularly for  you. 

Your  tenth  and  last  charge  assumes  that,  excluding  illegal  votes  cast  for  me,  you 
had  a  majority  of  the  legal  voters  in  the  district,  and  are  therefore  rightfully  elected. 
This  is  not  true  ;  but  I  affirm  that  of  the  legal  votes  cast  in  the  district  I  have  a  much 
larger  majority  than  that  ascertained  by  the  board  of  examiners.  Many  illegal  votes 
were  cast  for  you  in  all  the  counties,  and  these  were  procured  by  fraud,  intimidation, 
bribery,  and  corruption. 

Against  your  unfounded  charges,  and  in  resistance  of"  your  arrogant  claim  to  have 
and  hold  the  position  to  which  the  people  of  the  district  refused  to  elect  you,  I  shall 
maintain  that  I  have  been  fairly  elected  by  a  decided  majority  of  the  votes  cast  at  the 
election  held  on  the  4th  day  of  May  last,  for  member  of  the  fortieth  Congress  from  the 
ninth  district  of  Kentucky ;  that  the  returns  of  my  election  to  said  office  have  been  duly 
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made  and  approved  by  the  officers  appointed  by  law  to  receive  and  decide  them ;  that 
I  have  all  the .  qualifications  required  by  the  Constitution  of  the  United  States,  being 
twenty-five  years  of  age,  a  native  citizen  of  the  United  States,  and  an  inhabitant  of  the 
State  of  Kentucky  at  the  time  of  my  election,  and  am  entitled  to  take  and  occupy  my 
seat  under  said  Constitution.  I  deny  that  Congress  has  any  right  to  enlarge  or  abridge, 
add  to  or  take  away  from,  said  qualifications,  or  that  I  can  be  made  amenable  to  any 
act  of  Congress  requiring  other  or  different  qualifications  than  those  prescribed  by  said 
Constitution.  Even  conceding  that  Congress  has  such  a  power,  I  deny  that  I  have 
done  or  committed  any  act  which  brings  me  within  the  prescriptive  provisions  of  any 
of  its  enactments  in  regard  to  members  of  that  body.  And  now  having  fully  met  and 
answered  each  and  every  allegation  yon  have  made  against  me  as  affecting  my  right  to 
hold  the  position  to  which  I  have  been  elected  by  the  people,  and  asserted  my  claim  as 
the  member  rightfully  chosen,  permit  me  to  notify  you  that  I  will  prove  and  rely  upon 
the  following  tacts : 

First.  You  were  not  elected  by  a.  majority  of  the  qualified  voters  of  that  district,  but 
were  defeated  by  a  majority  of  1,477  of  the  legal  electors. 

Second.  Many  of  the  votes  which  you  received  at  the  various  election  places  in  the 
counties  of  Lewis,  Greenup,  Morgan,  Rowan,  Carter,  Boyd,  Magoffin,  Pike,  and  John- 
sou,  and  other  voting  places  in  this  district,  were  procured  for  you  by  bribery,  corrup- 
tion, purchase,  and  fraud. 

Third.  Because  you  and  your  friends,  in  violation  of  the  laws  of  the  State  of  Kentucky , 
and  in  fraud  of  my  rights  as  a  candidate,  expended  large  sums  of  money  in  the  counties 
named  in  the  preceding  paragraph  to  debauch  and  corrupt  the  electors,  and  by  which 
means  you  procured  to  be  cast  many  votes  in  said  counties  for  you  which  otherwise 
would  have  been  cast  for  me 

Fourth.  You  tdok  with  you  to  the  places  of  discussion  in  the  several  counties  an 
armed  body  of  reckless  and  violent  men,  under  the  pretense  of  protecting  you  from' 
alleged  threatened  violence,  but  in  fact  and  truth  to  overawe  and  intimidate  the  elect- 
ors of  the  district  from  casting  their  votes  in  accordance  with  their  own  free  senti- 
ments ;  and  by  which  immoral,  illegal,  and  violent  practice  many  men  in  the  said 
counties  were  constrained  to  vote  for  you  who  otherwise  would  have  cast  their  votes 
for  me. 

Fifth.  You  were  accompanied  at  various  of  your  appointments  in  the  several  coun- 
ties of  this  district  by  officers  of  the  federal  government  clothed  with  power  and  patron- 
age, and  who  went  with  you  to  aid  in  controlling  public  sentiment  in  this  district,  and 
thus  brought  the  power  and  patronage  of  the  federal  government  into  conflict  with  the 
freedom  of  elections. 

Sixth.  In  the  various  precincts  of  the  several  counties  in  the  district  illegal  votes 
were  cast  for  you  by  men  not  of  the  proper  age,  by  men  not  having  the  proper  resi- 
dence, by  men  not  naturalized,  and  by  men  whose  votes  were  bought  by  money  and 
obtained  by  threats,  intimidations,  and  violence,  to  a  number  in  the  aggregate  greater 
than  the  ex-rebel  votes  cast  for  me. 
Very  respectfully, 

JOHN  D.  YOUNG. 

Hon.  Samuel  McKeb. 


To  the  honoraile  members  of  the  House  of  Representatives  of  the  fortieth  Congress  of  the 

United  States : 

We,  the  undersigned,  Union  men  of  Fleming  County,  Kentucky,  respectfully  repre- 
sent that  John  D.  Young,  who  is  returned  as  a  member  elect  to  your  body,  is  charged 
with  having  been  disloyal  to  the  government  of  the  United  States,  and  with  having 
given  aid  to  the  enemies  thereof  during  the  late  rebellion.  We  therefore  protest  against 
the  said  Young  being  permitted  to  qualify  as  a  member,  and  ask  that  his  credentials 
be  sent  to  the  proper  committee,  and,  when  examined,  believe  it  will  be  shown  to  the 
satisfaction  of  the  House  and  country  that  said  Young  has  not  been  loyal  to  the  gov- 
ernment of  the  United  States. 

Jas.  A.  Andrews.  M.  H.  Faris.  H.  Bounan. 

Ch.  R.  Denry.  John  A.  Anderson.  Geo.  Hammers. 

S.  F.  Warden.  John  M.  Gray.  Thomas  Shanklin. 

Will.  L.  Smith.  N.  Hurst,  jr.  William,  Newdigate. 

H.  Metcalfe.  Eli  J.  Rigdon.  M.  Hickerson. 

A.  C.  Miller.  Samuel  Clark.  N.  T.  Hurst. 

James  M.  Bowman.  John  A.  Steddum.  Robert  White. 

G.  W.  Denney.  H.  Magsmen.  J.  H.  Warder. 

H.  O.  Hammers.  James  W.  Turner.  J.  M.  Rogers. 

W.  H.  Webster.  Newton  Debell.  M.  P.  Wallingford. 

D.  S.  Morrison.  S.  T.  Keitlj. 
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State  of  Kentucky,  County  of  Bath: 

Be  it  remembered  that  on  this  SOtli  day  of  June,  1867,  before  me,  E.  Gudgell,  a  notary 
public  for  said  comity  and  State,  personally  came  W.  H.  T.  Moss,  Tvh6,  being  duly 
sworn,  on  oath  says:  I  am  a  resident  of  said  county  and  State;  I  am. well  acquainted 
with  John  D.  Young,  who  was  a  candidate  for  Congress  against  Samuel  McKee  in  the 
ninth  district  of  Kentucky  at  the  May  election  of  1867,  and  have  been  well  acquainted 
with  said  Young  for  lifteen  years.  I  know  that  said  Young  was  an  ardent  supporter 
of  Colonel  John  S.  'Williama,  the  rebel  candidate  for  Congress,  against  Hon.  W.  H. 
Wadsworth,  in  the  spring  of  1861 ;  that  he  continued  to  support  the  candidates  and 
parties  during  the  war  who  were  opposed  to  the  prosecution  of  the  war;  that  he  was 
regarded  by  nis  neighbors  and  most  intimate  friends  as  a  strong  rebel  sympathizer; 
that  he  was  made  glad  and  rejoiced  when  the  Union  soldiers  and  armies  were  defeated 
and  the  rebels  victorious.  In  the  year  1861,  on  the  street  in  the  town  of  Owingsville, 
1  heard  said  Young,  in  a  discussion  with  another  gentleman  who  claimed  to  be  a  Union 
man,  say  that  he  would  take  the  Union  man's  sons  and  go  to  South  Carolina  and  fight 
thfe  damned  Yankees.  The  sons  of  said  man  did  go  and  join  the  rebel  army  at  Prestons- 
bnrg,  Kentucky;  that  during  the  war,  when  the  rebels  in  military  force  would  chance 
to  come  to  the  town  where  said  Yonn^  resided,  they  were  seemingly  welcomed  by  him, 
and  the  officers  and  soldiers  taken  toliis  house  as  guests;  that  on  account  of  his  noto- 
rious disloyalty  in  1862,  and  to  avoid  the  taking  of  the  oath  of  allegiance,  he  fled  to  Canada 
.and  remained  out  of  Kentucky  several  months  and  until  after  the  rebels  under  Generals 
JBragg,  Smith,  and  Marshall  invaded  Kentucky  and  had  military  possession  of  his 
home,  when  he  returned.  My  judgment  and  opinion  is  that  said  Young  was  supported 
and  elected  by  the  votes  of  the  disloyal  men  of  the  district,  and  wholly  on  account  of 
Ms  known  steadfastness  to  their  "  lost  cause,"  and  that  he  cannot  represent  the  loyal 
people  of  the  district.  Said  Young  was  judge  of  the  Bath  County  court  from  1859  to 
August,  1862. 

W.  H.  T.  MOSS. 

Subscribed  and  sworn  to  before  me  this  the  day  and  year  above  written. 
[SEAL.]  E.  GUDGELL, 

Notary  Puilicfor  Bath  County,  Kentucky, 


.State  of  Kentucky,  County  of  Montgomery : 

This  day  personally  appeared  before  me,  a  notary  public  in  and  for  the  county  and 
State  above,  Willis  Hockaday,  who  states  that  in  the  year  1861  he  was  at  work  at 
Eaccoon  furnace,  in  the  county  of  Greenup,  Kentucky ;  that  in  the  mouth  of  Septem- 
ber or  October  of  said  year  a  band  of  rebels  came  to  said  place  from  the  Upper  Sandy 
country  on  a  raid ;  that  they  captured  a  number  of  men  and  carried  off  a  large  number 
■of  horses  and  other  property.  Affiant  states  that  he  himself  was  captured  by  these 
rebels  and  carried  off,  .but  after  four  or  five  days  made  his  escape.  John  D.  Young,  of 
the  county  of  Bath,  and  the  same  man  who  was,  on  the  4th  day  of  May,  186?,  elected 
to  the  fortieth  Congress  from  the  ninth  Kentucky  district,  was  with  said  band  of  rebels, 
and  was  in  command  of  the  same,  representing  hiinself  as  a  colonel,  and  was  by  the 
men  under  him  called  by  that  title.  Affiant  was  captured  in  the  night,  taken  out 
of  his  bed,  and  ordered  to  get  up  and  go  with  them,  which  he  did.  During  the  night . 
affiant  did  not  recognize  any  of  the  persons,  but  the  next  day  saw  Young  among  the 
men  and  commanding  them.  After  his  escape  he  made  his  way  toward  Camp  Dick 
JRbbinson,  and  oil  his  way  through  Owingsville,  Bath  County,  related  the  circumstance 
and  was  then  told  that  Young  was  absent  from  home  and  had  gone  to  the  rebel  camp 
at  Prestonsburg.  After  his  capture  he  was  taken  through  Graysoii,  Carter  County, 
and  up  Little  Sandy  to  Dry  Fork.    At  night  affiant  made  his  escape. 

And  further  saith  not. 

Ills 

WILLIS  +  HOCKADAY. 

mark. 
Attest : 

E.  A:  Thomas. 
J.  P.  Nelson. 

Sworn  to  before  me,  by  Willis  Hockaday,  who  states,  in  my  presence  and  the  presence 
of  the  witnesses  whose  names  appear  above,  that  he  has  heard  the  foregoing  affidavit 
read,  and  has  fixed  his  mark  to  his  name  to  the  same,  and  that  its  statements  are 
true. 

Witness  my  hand  and  seal  this  15th  day  of  June,  1867. 

[SEAL.]  G.  E.  MILLER, 

Notary  PuHicfor  Montgomery  County,  KetHuclcy. 
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The  Clerk  read  as  follows : 
Tc  the  honorable  representatives  of  tlie  fortieth  Congress  : 

My  attention  has  been  called  to  a  most  extraordinary  paper,  signed  Samuel  McKee, 
laid  on  the  desks  of  members,  and  referred  with  my  credentials  to  the  Committee  of 
Elections.  As  that  paper  is  designed  to  prejudice  me  in  the  judgment  of  members  of 
the  House,  and  may  affect  my  right  to  a  seat,  I  deem  it  my  duty  to  answer  it. 

I  am  the  representative'elect  to  this  Congress  from  the  ninth  district  of  Kentucky. 
It  is  a  district  which  has  been  represented  throughout  the  war;  it  is  in  a  State  which 
did  not  secede.  My  majority  in  a  peaceful  constitutional  election  over  Samuel  McKee, 
the  signer  of  the  paper  referred  to,  was  1,479,  and  was  more  than  600  over  both  my 
competitors,  there  being  three  candidates.  My  seat  has  been  contested  by  Samuel 
McKee  for  reasons  expressed  in  his  notice  of  contest,  and  answered  in  my  reply,  both 
of  which  documents,  I  presume,  are  before  the  Committee  of  Elections.  The  issues 
there  made  will  be  met  at  the  proper  time  and  in  the  proper  iriauner.  It  is  sufficient 
at  this  time  for  me  to  say  that  I  shall  abide  the  result  with  confidence. 

The  question  raised  by  the  paper  signed  Samuel  McKee,  a  paper  without  a  prece- 
dent in  the  legislative  history  of  our  country,  affects  my  right  to  sit  in  Congress 
pending  the  contest.  I  understand  the  settled  usage  in  legislative  bodies  in  this 
country  and  England  to  be  that  the  person  holding  the  certificate  of  election,  which 
^Ives  a,  prima  facie  right  to  sit,  shall  be  sworn  in  and  act  until  otherwise  decided  upon 
the  iiroofs  submitted  in  the  contest.  Holding  the  prima  facie  title  to  the  seat,  under 
"this  rule  I  ought  to  be  admitted.  The  paper  signed  Samuel  McKee  is  leveled  against 
my  right  to  sit  pending  the  contest.  Because  it  has  been  received  by  the  House 
of  Representatives  and  referred  to  the  Committee  of  Elections ;  because  it  has  been 
printed  and  laid  on  the  desks  of  members ;  and  becanse  it  may  have  had  some  influence 
•upon  the  minds  of  members  and  on  the  action  of  the  House,  I  deem  it  proper  to  respond 
to  this  paper,  irregular  as  it  is. 

In  the  first  place,  I  desire  to  call  attention  to  the  fact  that  said  paper  nowhere  charges 
that  I  am  not  the  legally  chosen  representative  of  the  ninth  district  of  Kentucky,  chosen 
3jy  a  fair  and  free  vote,  and  by  an  unquestioned  majority. 

In  -the  next  place,  I  invite  attention  to  the  fact  that  said  i>aper  nowhere  pretends 
that  its  signer,  Samuel  McKee,  a  competing  candidate  and  a  contestant  for  the  seat, 
:ig  entitled  to  represent  said  district  in  Congress. 

,A11  the  objections  urged  in  said  paper  against  my  right  to  sit  in  Congress  are  purely 
personal.  Whether  true  or  false,  the  questions  of  fact  and  of  law  which  may  arise  upon 
them  are,  if  proper  subjects  for  examination  at  all,  onlj'  rightfully  examinable  on  the 
trial  of  the  main. contest  to  the  seat  I  claim. 

But,  protesting  for  the  present  in  behalf  of  my  constituents  and  of  the  sovereign 
■State  of  Kentucky  against  the  right  of  any  power  or  body,  to  inquire  in  Mmfae  beyond 
the  certificate  of  election  I  hold,  I  will,  for  the  informatiojn  of  members  of  the  House, 
and  to  afford  them  all  aid  in  my  power  in  arriving  at  a  just  conclusion  in  the  premises, 
notice  and  answer  in  order  the  several  allegations  of  fact  set  forth  in  the  paper  signed 
.Samuel  McKee. 

The  first,  second,  and  third  charges  against  me  by  said  McKee,  assigned  as  "reasons" 
why  I  should  not  be  admitted  to  a  seat  in  the  House  of  Kepresentatives,  are  based 
upon  allegations  that  I  have  been  disloyal ;  that  I  have  given  aid  and  comfort,  counsel 
and/encouragement,  to  rebels  in  arms  ;  and  that  I  have  violated  my' oaths  as  a  judiciial 
■offlcer  of  the  State  of  Kentucky  by  so  doing.  To  each  of  these  charges,,  in  substance 
the  same,  I  simply  state  now  in  reply,  as  I  authorized  a  member  from  New  York  (Mr. 
Brooks)  to  state  on  the  floor  of  the  House,  that,  in  form  and  in  substance,  in  spirit  and 
in  intent,  thej'  are  malicious  and  false  from  beginning  to  end. 

So,  also,  the  charges  set  forth  in  the  fourth,  fifth,  and  sixth  specifications  or  "reasons:" 
that  I  advised  the  recruiting  of  men  to  fight  against,  or  advocated  resistance  to,  the 
federal  government;  that  I  joined  the  rebel  army  and  was  a  candidate  for  colonel  of 
a  regiment  in  said  army,  or  for  any  other  office ;  that  I  aided  bands  of  rebel  soldiers  in 
capturing  Union  citizens  and  soldiers,  and  that  I  gave  them  aid,  are  equally  false, 
iinfonnded,  and  malicious. 

It  is  true,  as  alleged  in  the  seventh  "reason,"  that,  in  1861, 1  voted  for  John  S.  Wil- 
liams to  represent  his  district  in  tlie  Congress  of  the  United  States,  and  for  Dr.  Parish 
to  represent  his  county  in  the  Kentucky  legislature,  as  I  had  a  constitutional  right  to 
do;  but  it  is  not  true,  sd  far  as  I  know  or  believej  that  either  Williams  or  Parish,  in 
that  canvass,  discussed  or  expressed  any  opinion  as  to  the  right  of  a  State  to  secede 
from  the  Union,  and  I  submit  that  it  is  not  proper  to  hold  me  responsible  for  their 
.subsequent  conduct.  I  have  already  denied  above  the  allegation  which  is  here  again 
made,  that  I  went  into  the  rebel  army,  and  I  now  deny,  as  is  further  charged,  that  I 
ever  fled  to  Canada  to  avoid  obedience  to' any  order  of  the  United  States  military 
authorities  in  Kentucky.  .  .  ; 

The  only  notice  I  think  it  proper  to  take  of  the  eighth  and  tenth  charges  is  to  say  that 
jthey  are  wholly  and  entirely  false. 
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As  for  tlie  ninth  "reason"  for  excluding  me  from  holding  a  seat  in  the  House,  I  deem 
it  necessary  only  to  say  that  I  can  conscientiously  take  the  oath  required  by  law  for- 
the  admission  of  a  member,  and  that  I  am  ready  and  willing  to  do  so ;  and  whatever 
might  be  my  own  or  the  opinions  of  others  as  to  its  constitutionality,  I  would  regard 
it  as  obligatory  and  binding  upon  me  until  repealed  or  set  aside  by  competent  author- 
ity. The  slur  upon  the  democratic  party  of  Kentucky  I  consider  unworthy  of  notice,, 
and  it  could  only  have  proceeded  from  a  heart  abounding  in  malice  and  uncharitable- 
ness. 

In  reply  to  the  closing  paragraph  in  the  paper  of  Samuel  MoKee,  that  he  can  prove- 
the  specifications  set  forth,  if  he  does  it  will  be  by  perjured  witnesses. 

I  feel  the  more  fully  warranted  in  thus  presenting  the  facts  in  my  case,  as  by  the 
action  of  the  House  in  adopting  the  resolution  (of  Hon.  John  A.  Logan,  of  Illinois)  my 
colleagues  and  myself  are  denied  our  seats  pending  the  "  report  of  the  committee,"  and 
we  are  not  aware  of  any  standing  rule  that  admits  us  to  the  privilege  of  the  floor  as 
members-elect — the  rule  on  that  subject  being  applicable  to  members  of  a  future  Con- 
gress ;  while,  by  the  adoption  of  another  resolution,  contestants  from  the  State  of 
Kentucky  are  admitted  to  the  floor ;  thus  presenting  the  singular  spectacle  of  closing, 
the  doors  to  those  holding  the  regular  credentials  of  members,  and  extending  privileges 
denied  them  to  contestants. 
Eespectfully, 

JOHN  D.  YOUNG. 


[SECONB   REPORT.] 

KENTUCKY  MEMBERS  OP  00:NGEESS. 

December  3, 1867. — Mr.  Cook,  from  the  Committee  of  Elections,  made 

the  following  report : 

Tlie  Committee  of  Elections^  to  which  were  referred  the  credentials  of  Laio- 
rence  S.  Trimble,  John  Young  Brown,  J.  Proctor  Knott,  A.  P.  Grover, 
Thomas  L.  Jones,  James  B.  Beck,  and  John  B.  Young,  seven  of  the  per- 
sons who  claim  to  have  been  elected  representatives  from  the  State  of  Ken- 
tuclcy  in  the  fortieth  Congress  of  the  United  States,  with  instructions  to 
report  whether  they  or  either  of  them  are  disqualified  from  sitting  as 
members  of  this  House,  on  account  of  their  having  been  guilty  of  acts  of 
disloyalty  to  the  government  of  the  United  States,  or  having  given  aid  and 
comfort  to  its  enemies,  respectfully  r&portthat,  inpursuarice  of  the  order  of 
the  House  passed  July  8, 1867,  it  has  made  a  full  investigation  of  the 
questions  referred,,  and  the  testimony  taken  by  its  sub-committee  is  here- 
with submitted.  , 

The  importance  and  gravity  of  the  questions  upon  which  the  committee 
has  been  called  to  act,  and  the  fact  that  in  relation  to  those  que^tions 
there  are  no  precedents  by  which  it  might  be  guided  in  arriving  at  cor- 
rect conclusions,  have  seemed  to  require  that  the  committee  shoidd  lay 
before  the  House  the  principles  which  have  determined  the  character 
and  result  of  its  investigations  and  deliberations  so  far  as  such  result 
has  yet  been  reached. 

Before  the  adoption  of  the  resolution  of  the  8th  July,  1867,  under 
which  this  committee  has  been  acting,  the  credentials  of  the  gentlemen 
above  named,  together  with  the  protest  of  James  B.  Beck,  A.  P.  Grover, 
and  Thomas  L.  Jones,  and  also  a  motion  that  the  committee  be  dis- 
charged from  the  further  consideration  of  the  credentials  of  Messrs.  Grover 
and  Beck,  had  been  referred  to  this  committee,  and  it  had  made  a  report 
thereon,  in  which  report  is  the  following  expression  of  its  opinion:  The 
committee  is  of  opinion  that  no  person  who  has  been  engaged  in  armed 
hostility  to  the  government  of  the  United  States,  or  who  has  given  aid 
and  comfort  to  its  enemies  during  the  late  rebellion,  ought  to  be  per- 
mitted to  be  sworn  as  a  member  of  this  House,  and  that  any  spiBcifift. 
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and  apparently  well-grounded  charge  of  personal  disloyalty  made  against 
a  person  claiming  a  seat  as  a  member  of  this  House  ought  to  be  investi- 
gated and  reported  upon  before  such  person  is  permitted  to  take  the  seat ; 
but  all  charges  touching  the  disloyalty  of  a  constituency  in  a  State  in 
which  loyal  civil  government  was  not  overthrown  during  the  late  rebel- 
lion, or  the  illegality  of  an  election,  are  matters  which  pertain  to  a  contest 
in  the  ordinary  way,  and  should  not  prevent  a  person  holding  a  regular 
certificate  from  taking  his  seat. 

The  committee  adhere  to  the  views  expressed  in  that  report,  that  no 
man  who  has  been  engaged  in  an  attempt  to  overthrow  the  government 
.and  subvert  the  Constitution  by  force  of  arms,  or  who  has  voluntarily 
given  aid,  countenance,  counsel,  or  encouragement  to  persons  so  engaged, 
ought  to  be  admitted  to  a  seat  in  this  House  to  make  laws  for  the  nation 
he  has  traitorously  sought  to  destroy,  and  it  is  apparent  that  there  must 
be  power  in  this  House  to  prevent  this,  the  House  being  the  judge  of 
the  qualifications  of  its  members,  of  which  fidelity  to  the  Constitution 
is  one,  and  that  this  end  can  only  be  certainly  accomplished  by  the 
investigation  of  any  specific  and  apparently  well-grounded  charge  of 
personal  disloyalty  made  against  a  person  claiming  a  seat  as  a  member 
of  this  House,  before  such  person  is  permitted  to  take  the  seat. 

The  House  concurred  in  this  view  of  the  committee,  by  adopting  the 
resolution  under  which  the  committee  is  now  acting.  The  principle 
upon  which  this  preliminary  investigation  was  ordered  was  adopted  by 
■Congress  when  the  oath  of  offtce  to  be  taken  by  members  of  this  House 
was  prescribed  by  law,  and  the  preliminary  investigation  of  specific  and 
apparently  well-founded  charges  against  a  person  claiming  a  seat  in  this 
House  is  only  an  additional  mode  of  attaining  the  same  result  sought 
to  be  secured  by  requiring  the  oath  to  be  talcen  by  all  persons  who 
become  members  of  the  House.  The  same  principle  has  been  aifirmed 
by  the  President  of  the  United  States  in  his  annual  message,  December 
4,  1866,  in  which  he  says: 

In  the  admission  of  senators  and  representatives  from  all  of  the  States,  there  can  he  no 
just  ground  of  apprehension  that  persons  who  arc  disloyal  will  he  clothed  with  the 
powers  of  legislation,  for  this  could  not  happen  when  the  Constitution  aud  the  laws 
are  enforced  by  a  vigilant  and  faithful  Congress ;  each  House  is  made  the  judge  of  the 
election,  qualifications,  and  returns  of  its  own  members,  and  may,  with  the  concurrence 
'Of  two-thirds,  expel  a  member.  When  a  senator  or  representative  presents  his  certifi- 
cate of  election,  he  may  at  once  be  admitted  or  rejected;  or,  should'tbere  be  any  ques- 
tion as  to  his  eligibility,  his  credentials  may  be  referred  for  investigation  to  the  appro- 
priate committee.  If  admitted  to  a  seat,  it  must  be  upon  evidence  satisfactory  to  the 
House  of  which  he  thus  becomes  a  member,  that  he  possesses  the  requisite  constitutional 
.and  legal  qualifications.  If  refused  admission  as  a  member,  for  want  of  due  allegiance 
to  the  government,  and  returned  to  his  constituents,  they  are  admonished  that  none 
but  persons  loyal  to  the  United  States  will  be  allowed  a  voice  in  the  legislative  coun- 
cils of  the  nation,  .and  the  political  power  aud  moral  influence  of  Congress  are  thus 
effectively  exerted  in  the  interest  of  loyalty  to  the  government  of  the  IJnited  States 
.and  fidelity  to  the  Union. 

Whether  at  some  fataire  time  provisions  should  be  made  by  law  by 
which  those  persons  who  have  been  at  one  time  guilty  of  acts  of  dis- 
loyalty, hut  have  by  their  subsequent  conduct  given  conclusive  evidence 
■of  loyalty,  attachment  to  the  government,  and  obedience  to  the  Constitu- 
tion and  laws,  should  be  permitted  to  take  seats  in  this  House,  is  a 
matter  which  addresses  itself  to  the  considerate  judgment  of  Congress, 
but  upon  which  the  committee  is  not  now  called  upon  to  express  an 
opinion.  But  while  the  committee  entertained  no  doubt  that  it  is  the 
right  and  duty  of  this  House  to  turn  back  from  its  very  threshold  every 
one  seeking  to  enter  who  has  been  engaged  iu  armed  hostility  to  the 
.government  of  the  tJnited  States,  or  has  given  aid  and  comfort  to  its 
H.  Mis.  Doc.  152^—24 


370  DIGEST   OP   ELECTION   CASES. 

enemies  during  the  late  rebellion,  yet  we  believe  that  in  our  government 
the  right  of  representation  is  so  sacred  that  no  man  who  has  been  duly 
elected  by  the  legal  voters  of  his  district  should  be  refused  his  seat  upon 
th.e  ground  of  his  personal  disloyalty,  unless  it  is  proved  that  he  has 
been  guilty  of  such  open  acts  of  disloyalty  that  he  cannot  honestly  and 
truly  take  the  oath  prescribed  by  the  act  of  July  2, 1862 ;  and  further, 
that  the  commission  of  such  acts  of  disloyalty  to  the  government  should 
not  be  suspected  merely,  but  should  be  proved  by  clear  and  satisfactory 
testimony,  and  that  while  mere  want  of  active  support  of  the  government 
or  a  passive  sympathy  with  the  rebellion  are  not  sufficient  to  exclude  a 
person  regularly  elected  from  taking  his  seat  in  the  House,  yet  whenever 
it  is  shown  by  proof  that  the  claimant  has  by  act  or  speech  given  aid 
or  countenance  to  the  rebellion,  he  should  not  be  permitted  to  take  the 
oath,  and  such  acts  or  speech  need  not  be  such  as  to  constitute  treason 
technically,  but  must  have  been  so  overt  and  public,  and  must  have  been 
done  or  said  under  such  circumstances,  as  fairly  to  show  that  they  were 
actually  designed  to,  and  in  their  nature  tended  to,  forward  the  cause 
of  the  rebellion.  In  obedience  to  the  resolution  of  this  House  of  July 
8, 1867,  acting  upon  the  views  herein  expressed,  your  committee  sent 
a  sub-committee  to  the  State  of  Kentucky,  and  carefully  examined  all 
the  evidence  wMch  they  could  procure  upon  the  question  referred  to 
them,  and  upon  an  examination  of  the  evidence  they  find  that  it  is  not 
proved  that  either  James  B.  Beck,  Thomas  L.  Jones,  A.  P.  Grover, 
or  J.  Proctor  Knott  have  been  engaged  in  armed  hostility  to  the  gov- 
ernment of  the  United  States,  or  have  given  aid  and  comfort  to  its 
enemies,  during  the  late  rebellion,  and  they  therefore  recommend  that 
they  be  permitted  to  be  sworn  as  members  of  this  House.  In  relation 
to  the  case  of  Lawrence  S.  Trimble,  John  D.  Young,  and  John  Young 
Brown,  the  committee  reports  that  the  seat  of  each  of  these  gentlemen 
is  contested,  and  that  in  each  case  the  contestants  have  made  the  point 
that  the  person  holding  the  certificate  of  election  had  been  guilty  of 
direct  acts  of  disloyalty  to  the  government,  and  evidence  has  been  tafcei^ 
both  by  the  claimants  and  contestants,  in  addition  to  that  taken  by  the 
committee,  upon  that  question,  which  evidence  the  committee  has  not 
yet  had  time  to  consider,  and  is  not  now  prepared  to  report  any  con- 
clusion in  those  cases.  The  committee  believes  that  it  will  be  able  to 
report  in  those  cases  within  a  short  time,  as  the  cases  are  understood  to 
be  ready  for  a  final  hearing. 

The  committee  recommends  the  adoption  of  the  following  resolution : 
Resolved,  That  James  B.  Beck,  Thomas  L.  Jones,  A.  P.  Grover,  and 
J.  Proctor  Knott  are  entitled  to  seats  as  members  of  this  House  from 
the  State  of  Kentucky. 


G.  G.  SYMBS  vs.  L.  S.  TRIMBLE. 

The  report  was  agreed  to,  nem.  con.,  July  10. 

January  7,  1868. — Mr.  Upson,  from  the  Committee  of  Elections,  made 

the  following  report: 

The  Committee  of  Mections,  to  which  were  referred  the  credentials  of 
Lawrence  8.  Trimble,  claiming  to  have  been  elected  a  representative  from 
the  first  congressional  district  of  Kentucky,  and  the  memorial  and  papers 
in  the  case  of  G.  G.  Symes,  contesting  the  right  of  said  Trimble. to  his  seat, 
and  claiming  that  he  is  entitled  to  the  same,  submits  the  following  report: 

By  a  resolution  of  this  House,  passed  July  8,  1867,  your  committee 
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was,  among  other  things,  instructed  to  inquire  and  report  whether  the 
said  Lawrence  S.  Trimble  was  "  dis'qualifled  from  sitting  as  a  member 
of  this  House  on  account  of  having  been  guilty  of  acts  of  disloyalty  to 
the  government  of  the  United  States,  or  having  given  aid  and  comfort 
to  its  enemies ;"  and  in  pursuance  of  said  resolution  testimony  was 
taken  in  this  case,  as  well  as  other  cases  therein  embraced,  which  evi- 
dence, on  the  3d  of  December,  1867,. was  reported  to  this  House. 

The  right  of  the  said  Trimble  to  his  seat  was  also  contested  by  G.  G. 
Symes,  who  likewise  claimed  to  have  been  elected  thereto  as  the  represent- 
ative from  said  district;  and  one  of  the  points  made  by  the  contestant  in 
his  allegations  was  that  the  said  Trimble  was  "guilty  of  overt  acts  of 
disloyalty  and  treason  to  the  government  of  the  United  States  during  the- 
late  rebellion,  and  gave  aid  and  comfort  to  the  rebels  by  supplying  them 
with  medicine,  commissary,  and  quartermasters'  stores,  to  enable  them 
to  prosecute  the  war,  and  yourself  entered  their  lines  and  countenanced,, 
aided,  and  abetted  their  rebellion.''  As  the  whole  investigation  and 
contest  depends  chiefly,  if  not  wholly,  on  this  charge  of  direct  acts  of 
disloyalty  as  disqualifying  Mr  Trimble  from  sitting  as  a  member  of  this. 
House,  and  as  the  evidence  taken  under  the  aforesaid  resolution  of  the 
House,  and  under  the  notice  of  contest,  relates  chiefly  to  this  charge,  the> 
committee  thought  proper  to  consider  the  evidence  taken  under  the  res- 
olution and  under  the  notice  of  contest  together,  and  to  embody  its. 
conclusions  in  one  final  report. 

Adhering  to  the  rule  laid  down  by  the  committee  in  its  report  made 
to  this  House  December  3,  1867,  in  the  cases  from  Kentucky  of  Beck,, 
Jones,  Grover,  and  Knott,  (report  No.  2  of  this  session,)  which  was  sub- 
sequently approved  by  the  House,  the  committee,  having  considered  the 
the  whole  testimony,  does  not  find  that  it  has  been  "  proved  by  clear  and, 
satisfactory  testimony "  that  the  said  Lawrence  S.  Trimble  "has  beeui 
guilty  of  such  open  acts  of  disloyalty  that  he  cannot  honestly  and  truly 
take  the  oath  prescribed  by  the  act  of  July  2,  1862,"  nor  does  it  find  the 
allegations  of  contestant  sustained  by  the  proof. 

The  evidence  in  this  case,  taken  by  the  committee  under  the  resolution 
of  the  House  of  July,  1867,  will  be  found  in  Mis.  Doc.  No.  47,  first  session, 
fortieth  Congress,  pages  112  to  134,  inclusive,  and  that  taken  under  the- 
notice  of  contest  in  Mis.  Doc.  No  14  of  this  session. 

The  principal  witnesses  relied  upon  by  contestant  to  show  acts  of 
disloyalty  on  the  part  of  Mr.  Trimble  are  Bolinger  and  Ellithorpe,  in. 
said  Mis.  Doc.  No.  47,  and  Hall,  Landrum,  Anderson,  Duke,  and  Camp- 
bell, in  said  Mis.  Doc.  No.  14,  and  their  evidence  relates  principally  to. 
an  alleged  contraband  trade  with  rebels,  or  with  persons  living  in  dis- 
tricts within  the  rebellion  or  on  the  borders  of  such  districts,  and  mostly 
in  the  summer  of  1861,  before  the  lines  between  the  Union  and  rebel, 
occupancy  had  become  very  definitelj'  or  distinctly  marked  or  determined.. 
It  is  sought  to  connect  Mr.  Trimble  with  it  by  his  alleged  admissions, 
and  by  the  fact  that  he  was  in  ijartnership  with  certain  persons,  or  a 
member  of  a  certain  firm  claimed  to  have  been  engaged  in  such  trade,, 
although  it  appears  that  during  most  of  the  time  of  the  alleged  contra- 
band trade  he  was  absent  from  the  district  on  account  of  the  rebel 
hostility  to  him.  The  testimony  is,  however,  very  vague,  general  and 
unsatisfactory,  much  of  it  being  also  hearsay,  or  founded  on  the  judgment 
of  the  witnesses,  or  rumor,  or  general  repute — not  competent,  or,  if  com- 
petent, not  very  Safe  or  reliable  testimony  upon  which  to  make  out  a 
charge  of  a  criminal  nature  against  any  accused  person ;  and  even  if  cer- 
tain members  of  a  firm  or  partnership  were  clearly  shown  to  have  been 
engaged  in  contraband  trade  or  treasonable  acts,  it  would  hardly  be. 
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deemed  conclusive  evidence  against  the  other  partners  on  a  criminal 
charge  unless  they  were  shown  to  have  voluntarily  and  knowingly  par- 
paticit«d  in  the  alleged  criminal  act. 

But  in  regard  to  the  alleged  partnership  and  contraband  trade,  and 
the  charge  of  aiding  and  assisting  the  rebellion,  all  the  material  portions 
•of  the  testimony  of  the  witnesses  relating  to  these  points,  brought  for- 
ward against  Mr.  Trimble,  are  directly  contradicted  or  fuUj^  explained  so 
as  to  clearly  acquit  him  of  the  criminality  alleged  against  him  by  the  tes- 
timony of  Craig,  Hart,  Nolen,  Boyd  and  Flournoy,  (Mis.  Doc.  ISTo.  14,) 
witnesses  adduced  by  him  in  his  defense  under  the  notice  of  contest,  and 
>by  the  testimony  of  Given,  Thornbury,  Gonley,  and  Williams,  (Mis.  Doc. 
No.  47,^  witnesses  prodnced  by  him  on  the  investigation  before  the  com- 
mittee. In  fact,  Ellithorpe  himself,  the  principal  witness  against  Trimble, 
.and  th-e  active  man  in  the  trade  transactions  alleged  to  have  been  contra- 
band and  criminal,  denies  (page  123,  Mis.  Doc.  No.  47)  that  he  intended 
to  embark  in  contraband  trade,  and  voluntarily  adds  that  it  is  fair  for 
the  committee  to  presume  that  the  other  alleged  partners  (among  whom 
he  includes  Trimble)  had  no  such  intention. 

The  firm  of  L.  S.  Ellithorpe  &  Co.,  referred  to  by  said  W.  F.  Ellithorpe 
in  his  testimony,  and  also  by  Bolinger,  is  shown  by  the  testimony  of 
Flournoy  (pages  41,  42,  43,  and  48,  Mis.  Doc.  No.  14)  to  have  been  totally 
separate  and  distinct  from  that  of  Flournoy,  Trimble  &  Co.,  referred  to 
by  said  Ellithorpe  (page  119,  Mis.  Doc.  No.  47)  as  identical;  and  the 
trade  transactions  ou  the  borders  of  Tennessee,  referred  to  by  W.  F. 
Ellithorpe,  appear  by  Flournoy's  testimony  to  have  been  almost  wholly 
connected  with  the  prosecution  and  completion  of  a  contract  made  by 
iL.  S.  Ellithorpe  &  Co.  with  the  Mobile  and  Ohio  Railroad  Company  for 
the  construction  by  said  L.  S.  Ellithorpe  &  Co.  of  a  line  of  railroad  to 
-connect  the  Mobile  and  Ohio  railroad  with  the  New  Orleans  and  Ohio 
lailroad. 

Supplies  were  procured  by  the  firm  of  L.  S.  Ellithorpe  &  Co.  for  their 
laborers  during  the  progress  of  the  work,  and  to  enable  them  to  complete 
their  contracts,  and  they  procured  them  where  they  saw  fit ;  but  Mr. 
"Trimble,  or  the  firm  of  Flournoy,  Trimble  &  Co.,  according  to  the  testi- 
mony of  Mr.  Flournoy,  (pages  42,  43,  48,  Mis.  Doc.  No.  14,)  had  nothing 
to  do  with  these  supplies,  and  had  no  interest  in  anywise  in  them,  and 
"during  nearly  the  whole  term  of  the  existence  of  the  firm  of  Flournoy, 
Trimble  &  Co.  Mr.  Trimble,  it  appears,  was  absent  from  Paducah,  on 
account  of  the  hostility  of  the  rebel  element  in  that  part  of  Kentucky  to 
him  personally,  he  having  been  the  Union  candidate  for  Congress  in  that 
■district  that  year  (1861)  in  opposition  to  the  secession  candidate,  Mr. 
Burnett. 

It  would  also  seem,  notwithstanding  the  statements  made  to  the  con- 
ttrary  elsewhere  in  EUithorpe's  testimony,  that  he  himself  virtually  admits 
i(page  121,  Mis.  Doc.  No.  47)  that  the  firm  of  L.  S.  Ellithorpe  &  Co.  bought 
;goods  or  supplies  for  themselves  on  their  own  account  as  railroad  con- 
tractors, and  used  what  they  needed  in  their  said  business,  and  disposed 
of  any  surplus  of  their  purchases  to  others  as  they  saw  fit,  Ellithorpe 
claiming  that  for  this  balance  or  surplus  the  said  firm  returned  the  pro- 
ceeds to  Flournoy,  Trimble  &  Co.,  as  though  sold  for  them,  and  in  this 
way  seeking  to  make  Trimble  responsible  criminally  for  the  disposition 
-L.  S.  Ellithorpe  &  Co.  made  of  these  supplies,  which  he  (W.  F.  Ellithorpe) 
-says  they  purchased  of  Flournoy,  Trimble  &  Co. 

It  also  appears  by  the  testimony  of  Flournoy  (pages  42  and  43,  Mis. 
■Doc.  No.  14)  that  while  L.  S.  Ellithorpe  &  Co.  were  at  work  on  the  rail- 
Toad  in  Tennessee  the  United  States  authorities  permitted  supplies  to 
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be  shipped  from  Cairo  to  them  in  Tennessee,  (General  Prentiss  being 
then  in  command  at  Cairo,)  said  authorities  desiring  the  railroad  to  be 
finished,  supposing  it  would  be  of  some  in  use  army  movements.  To  sell 
EUithorpe  &  Co.  such  supplies  at  that  time,  imder  the  circumstances,, 
could  hardly  be  considered  illegal,  much  less  criminal ;  and  if  EUithorpe 
&  Co.  purchased  more  than  they  needed  on  their  railroad  contract,  and 
afterward  sold  the  surplus  to  the  enemy  for  purposes  of  gain  or  other- 
wise, they  are  the  wrong-doers,  and  not  necessarily  the  persons  from, 
whom  they  purchased  or  obtained  them. 

It  is  also  in  evidence  that  subsequent  to  these  alleged  illegal  trans- 
actions, in  September,  1861,  and  after  some  charges  had  been  made^ 
against  Mr.  Trimble  in  relation  thereto,  an  investigation  was  had  under 
the  supervision  of  the  Treasury  Department,  and  he  was  exonerated 
therefrom,  and  thereupon  he  was  appointed  by  the  Treasury  Department 
one  of  the  Board  of  Trade  at  Paducah,  and  acted  in  that  capacity,  so  far- 
as  appears,  to  the  satisfaction  of  the  departnient. 

From  the  evidence  in  regard  to  speeches  made  by  Mr.  Trimble,  it 
appears  that  in  1861  he  was  the  Union  candidate  for  Congress  against 
Burnett,  and  made  Union  speeches  in  that  canvass  throughout  the  dis- 
trict. After  the  emancipation  proclamation  of  President  Lincoln  was. 
issued,  he,  in  common  with  many  of  the  originally  professed  Union  men 
of  Kentucky,  opposed  Mr.  Lincoln's  administration  and  the  policy  of  the 
war,  charging  that  it  was  waged  as  an  abolition  war,  and  asserting  that 
he  was  opposed  to  voting  any  more  men  or  money  to  aid  in  carrying  it 
on ;  but  it  is  evident  from  the  whole  testimony  that  his  opposition  was 
expressed  in  language  similar  to  that  made  use  of  by  the  opponents  of  th& 
administration  about  that  time  on  the  floor  of  Congxess,  the  propriety 
or  tendency  of  which,  under  the  circumstances,  it  is  perhaps  unnecessary, 
to  discuss  here. 

Kentucky  having  had  many  of  her  citizens  engaged  in  the  rebellion,, 
and  others  strongly  sympathizing  with  them  who  remained  at  home,  and 
having'  since  the  surrender  of  the  rebel  armies  permitted,  by  law,  all 
returned  rebels  to  vote  who  are  in  other  respects  qualified,  it  is  evident 
that  avowed  sympathy  with  the  rebellion  does  not  at  present  detract  from 
the  popularity  of  a  candidate  for  ofiicial  position  in  that  State,  but  rather 
conduces  to  his  success,  and  this  fact  may  have  somewhat  stimulated 
some  candidates  in  their  efforts,  and  intensified  their  expressions  before' 
their  constituents.  In  this  case,  however,  Mr.  Trimble  having  been  the 
outspoken  Union  candidate  for  Congress  in  1861  against  secession,  having 
by  authority  of  the  Treasury  Department,  in  September  of  the  same 
year,  served  as  one  of  the  Board  of  Trade  at  Paducah,  and  having  also 
been  elected  and  having  served  as  a  representative  from  his  district  in 
the  thirty-ninth  Congress,  his  seat  uncontested  and  his  loyalty  unques- 
tioned, your  committee,  taking  into  consideration  all  the  testimony,  finds 
no  case  made  out  under  the  charges  against  him  disqualifying  him  from 
taking  his  seat  or  disproving  his  election  as  a  representative  to  this 
Congress  from  his  district. 

The  committee  recommends  the  adoption  of  the  following  resolutions : 

Resolved,  That  G.  G.  Symes  is  not  entitled  to  a  seat  in  this  House  as 
a  representative  from  the  first  congressional  district  in  Kentucky. 

Resolved,  That  the  oath  of  office  be  now  administered  to  Lawrence>S> 
Trimble,  and  that  he  be  admitted  to  a  seat  in  this  House  as  a  represent- 
ative from  the  first  congressional  district  in  Kentucky. 


^74  digest  of  election  cases. 

[fikst  report.] 
8WITZLEE  vs.  ANDEESON. 

The  secretary  of  state  went  beLind  the  returns  of  the  county  clerks  and  rejected  the 
~vote  of  a  county.    Held  to  be  illegal. 

Minority  report  held  that  such  a  state  of  intimidation  existed  in  the  county  that  a 
legal  registration  was  impossible. 

The  House  recommitted  the  case  with  instructions  to  investigate  charges  of  disloyalty 
against  the  contestant. 

At  the'third  session  the  committee  again  reported  in  favor  of  the  contestant,  but  the 
House  rejected  the  report  by  the  following  vote,  (January  21, 1869:)  yeas,  40;  nays,  89; 
and  the  sitting  member  retained  the  seat. 

March  23, 1868. — Mr.  Poland,  from  the  Committee  of  Elections,  made 

tlie  ibllowing  report : 

The  Committee  of  Elections j  to  which  was  referred  the  memorial  of  William 
F.  Switzler,  claiming  to  he  entitled  to  the  seat  now  occupied  hy  George  W. 
Anderson,  as  representative  from  the  ninth  congressional  district  of  Mis- 
souri, and  the  evidence  in  support  thereof,  and  in  opposition  thereto,  having 
■considered  the  same,  submits  the  following  report: 

The  ninth  congressional  district  in  Missouri  comprises  ten  counties. 
At  the  election  held  on  the  6th  of  November,  1866,  for  member  of  Con- 
gress, in  all  the  counties  of  the  district  except  the  county  of  Callaway, 
George  W.  Anderson  received  4,876  votes,  and  William  F.  Switzler 
received  4,698,  making  a  majority  for  Anderson  of  178  votes. 

The  county  of  Callaway  gave  Anderson  163  votes  and  Switzler  1,463 
votes.  If  the  vote  of  this  county  had  been  added  to  the  others  Switzler 
would  have  been  elected  by  a  majority  of  1,122  votes  over  Anderson. 

The  secretary  of  state,  who,  by  the  law  of  Missouri,  is  to  open  the 
returns  and  cast  up  the  votes  given  for  members  of  Congress,  refused 
to  open  and  cast  up  the  votes  given  in  the  county  of  Callaway,  upon  the 
ground  that  there  had  not  been  a  proper  registration  in  that  county,  but 
opened  and  cast  up  the  votes  given  in  the  other  counties  in  the  district ; 
and  as  Anderson  had  a  majority  of  the  votes  given -in  those  counties, 
the  secretary  of  state  gave  Anderson  the  certificate  of  election. 

The  contest  in  this  case  turns  wholly  upon  whether  the  vote  of  the 
county  of  Callaway  should  be  counted. 

The  vote  of  Callaway  County  was  duly  certified  by  the  clerk  of  the 
county  to  the  secretary  of  state,  as  the  law  of  that  State  requires;  and 
the  only  objection  to  its  being  counted  rests  upon  the  allegation  that  the 
registration  law  of  the  State  was  so  wholly  disregarded  that  the  regis- 
tration of  the  voters  should  be  held  a  nullity. 

In  order  to  make  a  proper  use  of  the  facts  found  by  the  committee 
from  the  evidence  in  this  case,  it  is  necessary  to  make  a  brief  synopsis 
•of  the  registry  law  of  the  State  of  Missouri: 

The  governor  of  the  State  is  to  appoint  a  supervisor  of  registration  in 
each  county,  who  is  also  the  president  of  the  board  of  appeals  and  revi- 
sion. The  supervisor  of  registration  in  each  county  is  to  appoint  an 
officer  of  registration  in  each  election  district.  The  officers  of  registra- 
tion in  each  election  district  are  required  to  attend  on  certain  days  prior 
to  each  general  election  for  the  purpose  of  registering  the  voters  of  such 
■district.  Every  x)erson  applying  to  such  officer  of  registration  to  be 
registered  as  a  voter  must  first  take  and  subscribe  the  test  oath  pre- 
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scribed  by  the  constitution  of  that  State.  Such  officers  of  registration 
are  also  empowered  to  examine,  on  oath,  every  person  applying  for 
registration,  and  it  is  made  their  duty  to  dUigently  inquire  and  ascertain 
that  such  person  has  not  been  guilty  of  any  of  "the  disqualifying  acts 
specified  in  the  constitution.  Such  officers  may  also  take  other  evidence 
as  to  the  qualifications  of  the  applicants,  and  also  act  upon  their  own 
knowledge.  If  he  is  satisfied  that  the  applicant  is  duly  qualified,  and 
can  honestly  and  truthfully  take  the  test  oath  of  the  constitution,  then 
lie  registers  such  person  as  a  qualified  voter.  If  the  officer  is  not  satis- 
fied that  the  applicant  is  qjialified,  he  is  to  enter  his  name  upon  a  sepa- 
rate list  of  persons  rejected  as  voters,  and  he  is  also  to  enter  the  grounds 
of  the  rejection,  and  note  an  appeal,  if  one  be  taken. 

The  superintendent  of  registration  and  the  several  district  officers  of 
registration  constitute  a  board  of  registration,  and  are  required  to  meet 
on  certain  days  prior  to  the  election,  to  hear  appeals  from  the  several 
district  registrars,  and  generally  to  revise  the  registration  in  the  several 
election  districts  in  the  county,  and  act  upon  objections  to  any  who  may 
have  been  registered  as  accepted  voters. 

After  this  action  by  the  board  of  revision  each  district  registrar  is 
required  to  make  out  and  certify  two  copies  of  the  revised  registration 
of  his  district,  and  deliver  one  to  the  clerk  of  the  county  court,  and  one 
to  the  election  judges  of  the  district.  'So  person  is  allowed  to  vote  as 
"a  qualified  voter"  unless  his  name  appears  as  such  upon  the  certified 
copy  thus  furnished  the  jiidges  of  the  election. 

All  these  provisions  of  the  law  in  relation  to  the  duties  of  registration 
and  election  officers  are  enforced  by  severe  penalties'  for  their  violation ; 
and  all  attempts  to  impede  registration  by  threats,  intimidation,  or  vio- 
lence are  similarly  punishable. 

By  a  supplemental  registration  act  it  is  provided  that  the  supervisors 
of  registration  in  the  several  counties  shall  "  make  out  and  forward  to 
the  secretary  of  state,  immediately  after  the  completion  of  the  regislj-a- 
tion  in  their  respective  counties  and  districts,  a  certified  copy  of  the 
registration  thereof,  which  shall  contain  the  names  of  all  registered 
voters ;  which  certified  copy  shall  be  evidence  of  the  facts  therein  stated, 
and  may  be  used  as  such  in  any  contested  election  case,  or  other  legal 
proceedings." 

The  governor  of  Missouri  duly  appointed  Thomas  Ansell  to  be  super- 
intendent of  registration  for  the  county  of  Callaway,  and  upon  his  death 
appointed  William  H.  Thomas  to  the  same  office.  Ansell  appointed  all 
the  district  or  township  registrars  for  the  county  except  two,  who  were 
appointed  by  Thomas.  The  township  registrars  were :  Isaac  D.  Snedicor, 
for  Fulton  Township  ;  John  Vinson,  for  Mne-mile  Prairie  Township ; 
Franklin  Burt,  for  Liberty  Township;  A.  B.  Maupin,  for  Eound  Prairie 
Township;  James  E.  Turley,  for  Bourbon  Township;  John  Yount,  for 
Cedar  Township;  Thomas  J.  Ferguson,  for  Cote  Sansdessien  Township; 
Gr.  A.  Moore,  for  St.  Aubert  Township  ;  and  L.  B.  Hunt,  for  Auxvasse 
Township. 

These  township  or  district  registrars  proceeded  at  the  proper  time  to 
make  the  registration  in  their  several  districts,  and  they  all,  with  the 
superintendent,  met  as  a  board  of  appeals  and  revision  to  correct  and 
revise  the  registration  for  the  county.  After  this  had  been  done  each 
district  officer  of  registration  certified  the  registration  for  his  district  in 
the  following  form : 

I,  Isaac  D.  Snedicor,  officer  of  registration  in  and  for  the  first  election  district  in  ajnd 
for  the  county  of  Callaway  and  State  of  Missouri,  do  hereby  certify  that  the  foregoing 
list  of  registered  voters  is  a  true  and  perfect  copy  of  the  register  of  qualified  votto  in 
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said  election  district,  as  ascertaiued  aud  determined  by  tlie  board  of  appeals  and  revi- 
sion sitting  for  that  purpose  in  and  for  said  county. 
Given  under  my  band  this  27tb  day  of  October,  A.  D.  1866. 

ISAAC  D.  SNEDICOE, 

Officer  of  Eegistration, 

The  certificates  of  all  the  other  registrars  were  in  the  same  form  as 
the  one  above  copied. 

Copies  of  this  registration  were  duly  delivered  to  the  clerk  of  th« 
county  court  and  the  judges  of  the  several  election  districts,  as  the  law 
requires. 

The  election  for  members  of  Congress  -fras  held  on  the  6th  day  of 
November,  1866. 

Thomas,  the  superintendent  of  registration  for  Callaway  County,  did 
not  certify  or  return  the  registration  of  that  county  to  the  secretary  of 
state  until  the  12th  day  of  December,  1866,  more  than  five  weeks  sub- 
sequent to  the  election. 

The'  copy  of  the  registration  which  he  then  returned  to  the  secretary 
of  state  had  attached  to  the  registration  of  each  township  the  certificate 
of  the  township  registrar,  as  stated  above. 

Thomas  himself  attached  a  certificate  in  the  following  words : 

I  bereby  certify  tbat  tbe  above  and  foregoing  list  of  registration  is  a  correct  copy  as. 
furnished  me  by  the  officers  of  registration  for  the  various  election  districts  in  and  for 
Callaway  County,  Missouri.  And  I  hereby  further  certify  that  the  registration  law  in 
its  letter  and  spirit  was  not  carried  out  in  any  one  of  the  election  districts  of  said 
county;  tbat  such  a  system  of  intimidation  and  threatening  was  carried  on  by  the 
disloyal  and  those  opposed  to  tbe  law  as  to  deter  loyal  men  from  undertaking  the 
registration  in  most  of  the  election  districts,  and  was  consequently  intrusted  to  men 
wno  most  shamefully  disregarded  the  law.  In  the  few  districts  where  men  could  be 
had  who  were  willing  to  register  according  to  law,  there  was  such  intimidation  and 
threatening  used  as  to  deter  those  who  were  willing  to  make  objections  to  those  they 
knew  not  to  be  entitled  to  registration  as  qualified  voters,  and  as  a  consequence  the 
law  could  not  and  was  not  carried  out,  as  the  certificates  hereto  appended  show. 

Given  under  my  hand  this  December  12,  1866. 

WILLIAM  H.  THOMAS, 
Superintendent  of  Megistrationfor  Callaway  County,  Missouri. 

Following  the  certificate  of  Thomas  were  the  certificates  of  H.  S. 
Turner,  James  E.  Turley,  and  John  Yount,  as  follows : 

I  hereby  certify  that  I  was  appointed  officer  of  registration  for  Eound  Prairie  Town- 
ship, Callaway  County,  Missouri,  by  Thomas  Ansell ;  that  in  entering  upon  the  duties 
of  the  office  I  found  much  stubbornness  manifested.  The  people  who  made  application 
for  registration  as  qualified  voters  reftised  to  be  examined  as  to  qualifications;  and 
from  the  danger  that  would  arise  from  an  attempt  on  my  part  to  issue  compulsory  pro- 
cess for  witnesses,  every  one  of  whom  were  afraid  to  volunteer  objections  to  persons 
registering  «&c.,  I  would  be  entirely  unable  to  carry  out  the  law  in  my  district,  and 
therefore  resigned  my  office.  I  am  clearly  of  opinion  that  not  one-fourth  of  the  num- 
ber registered  as  qualified  voters  in  tbe  county  are  legal  voters  according  to  law.  ^ 

Fulton,  Missouri,  December  1,  1866. 

I  hereby  certify  tbat  I  was  appointed  by  Thomas  Ansell  as  officer  of  registration  for 
Bourbon  Township,  Callaway  County,  Missouri;  tbat  I  entered  upon  my  duties  in  com- 
pliance with  the  law ;  and  that  men  who  had  been  reported  as  the  worst  rebels  iu  my 
.district  made  application  for  registration,  and  took  the  prescribed  oath;  that  in  no 
case  was  any  objection  made,  and  personally  not  knowing  any  acts  of  disloyalty  that 
would  debar  them  from  registration  as  qualified  voters,  I  felt  bound  under  the  law  to 
register  them  as  such.  I  am  certain  that  the  few  loyal  men  of  my  district  were  afraid 
to  make  objections  to  persons  who  they  knew  were  not  entitled  to  registration  as 
qualified  voters,  and  I  fully  believe  it  would  have  been  dangeroiis  for  them  to  have 
done  so.  I  firmly  believe  that  a  great  maiiorlty  of  those  registered  by  me  as  qualified 
voters  have  been  and  are  disloyal.  I  judge  this  from  tbe  lit^jfe  respect  they  had  for 
federal  soldiers,  the  little  interest  they  took  in  giving  information  to  the  Union  officers 
during  the  war,  and  their  contempt  generally  for  tbe  Union  men  of  the  county. 
'  JAMES  E.  TUELEY, 

Officer  of  Begisirafion. 
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I  hereby  certify  that  I  was  appointed  hy  Thomas  Ansell  as  registrar  of  Cedar  Town- 
ship, Callaway  County,  Missoui-i;  that  I  entered  upon  the  discharge  of  my  duties 
according  to  law,  and  rejected  all  persons  whom  I  knew  from  my  own  personal 
knowledge  to  be  disqualified.  Many  persons  who  were  registered  by  me  as  qualified 
voters  were  reported  to  me  by  various  witnesses  as  being  guilty  of  many  acts  of  dis- 
loyalty ;  but  said  witnesses  informed  me  that  if  they  were  to  come  before  me  and 
testify  to  the  facts  they  would  be  compelled  to  leave  their  homes,  and  rather  than  do 
so,  even  under  compulsory  process,  they  would  get  out  of  the  way.  Knowing  this, 
I  thought  it  useless  to  attempt  to  forcibly  bring  them  before  me,  knowing  also  that 
such  a  proceeding  would  endanger  their  lives.  Many  good  Union  men  informed  me 
that,  on  account  of  the  threats  and  intimidation  used  against  them,  they  thought  it 
unsafe  to  go  to  the  place  of  registration  and  voting,  and  did  not  do  so.  From  what  I 
know  and  have  seen  since  the  passage  of  the  registry  law  I  am  fully  convinced  that 
there  could  not  be  a  legal  registration  made  in  Callaway  County  under  the  circum- 
stances as  they  existed  at  the  time  of  the  present  registration. 

Given  under  my  hand  this  December  8,  1866. 

JOHN  yOlJNT. 

Before  returning  said' copy  of  registration  to  the  secretary  of  state, 
Thomas  made  entries  upon  it  against  the  names  of  many  of  the  persons- 
registered  as  qualified  voters.  The  following  are  the  entries  made  upon 
the  first  page  of  the  register  for  Fulton  Township : 

Agee,  James  H.,  enrolled  disloyal  in  1862. 

Allen,  James  G.,  enrolled  disloyal  in  1862. 

Atkinson,  C.  0.,  enrolled  disloyal  in  1862;  required  to  take  the  oath  of  allegiance. 

Atkinson,  J.  A.,  required  to  take  oath  of  allegiance. 

Bailey,  William  H.,  disloyal,  rebel  sympathizer;  refused  to  take  convention  oath  as 
clerk  of  court ;  now  county  clerk  elect. 

Barnes,  T.  S.^  enrolled  disloyal. 

Bartley,  Joseph  D.,  has  been  in  rebel  or  bushwhacking  service;  registered  in  Fulton  ; 
lives  in  St.  Aubert. 

Basket,  Martin,  enrolled  disloyal. 

Beavan,  Charles,  enrolled  disloyal. 

Beavan,  John  T.,  enrolled  disloyal 

Becker,  Engel,  enrolled  disloyal. 

Beeding,  Thomas  H.,  enrolled  disloyal ;  registered  in  Fulton;  lives  in  Eound  Prairie.. 

Bellama,  George  W.,  enrolled  disloyal. 

Bennett,  Willis  D.,  enrolled  disloyal ;  required  to  give  bond  of  $1,000. 

Berry,  John  G.,  enrolled  disloyal. 

Berry,  Samuel  H.,  influential  rebel  sympathizer. 

Blackamon,  James,  been  in  rebel  army.     (H.  S.  Turner,  witness.) 

Blackamon,  James  A.,  rebel  sympathizer,  notoriously  disloyal.  (H.  S.  Turner,  wit- 
ness. ) 

Blackburn,  Thomas,  enrolled  disloyal;  under  bond  of  $2,000;  stated  on  oath  he 
could  not  take  the  oath  as  jurior  at  circuit  court. 

Blagg,  William  D.,  enrolled  disloyal ;  took  Judge  Ansell's  two  horses  in  1861 ;  said 
they  were  for  Porter. 

Entries  of  a  similar  character  were  made  against  the  names  of  seven 
hundred  and  thirty  persons  who  had  been  duly  registered  as  qualified 
voters  in  Callaway  County.  The  whole  number  registered  in  that  county 
as  qualified  voters  was  two  thousand  and  thirty-four. 

IJpon  these  facts  the  question  is  presented,  whether  the  secretary  of 
state  had  any  legal  right  to  refuse  to  cast  up  the  votes  given  in  the 
county  of  Callaway. 

It  does  not  distinctly  appear  that  the  secretary  of  state  knew  that 
these  entries  on  the  copy  of  registration  had  been  placed  there  by 
Thomas,  but  it  seems  highly  probable  that  he  did,  as  it  does  appear 
that  before  Thomas  made  any  certificate  upon  the  registration,  it  was  a 
matter  of  consultation  and  discussion  between  him  and  the  secretary 
whether  he  could  make  such  certificate  as  he  did  make,  and  the  effect  of 
it;  the  secretary  saying  that  if  Thomas  could  make  such  a  certificate,, 
he  thought  it  probable  the  whole  thing  could  be  thrown  out. 

Thomas  had  no  legal  right  to  make  any  such  entries  upon  the  copy;, 
it  was  not  in  the  performance  of  any  legal  duty  that  the  laws  of  the 
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State  devolved  upon  him;  his  duty  was  only  to  make  out  and  deliver  to 
the  secretary  of  state  a  copy  of  the  registration  of  the  county,  containing 
the  names  of  aR  registered  voters,  and  to  verify  it  by  his  oflcial  certifi- 
cate. He  had  no  right  to  interpolate  other  facts  or  statements  into  the 
■copy,  and  he  had  no  power  to  make  his  certificate  evidence  to  any 
greater  extent  than  to  verify  the  copy  as  a  true  copy  of  the  official 
registration.  But  assuming  that  the  secretary  of  state  did  not  know 
that  these  entries  on  the  registration  had  been  made  by  Thomas,  and 
that  he  supposed  they  were  made  by  the  district  registrars,  or  were  made 
by  the  board  of  appeals,  still,  in  the  judgment  of  the  committee,  he 
had  no  right  to  regard  them,  and  upon  them  set  aside  the  vote  of  the 
county.  The  copy  of  registration  shows  that  each  of  the  persons  against 
whose  name  such  entry  had  been  made  was  registered  as  a  qualified 
voter,  and  that  such  registration  had  been  sanctioned  and  approved  by 
the  board  of  appeals.  If  he  had  the  right  to  suppose  that  they  had 
this  evidence  before  them,  or  that  such  charge  was  made  against  these 
persons,  he  must  also  see  that  notwithstanding,  this  they  had  been 
allowed  to  remain  upon  the  register  as  qualified  voters.  The  law  no- 
where authorizes  the  secretary  of  state  to  review  the  action  of  the 
registration  officers  and  overrule  their  action.  But  it  is  not  necessary 
to  enlarge  upon  this  view  of  the  case,  as  the  committee  is  satisfied 
that  the  secretary  knew  that  these  entries  were  made  by  Thomas  with 
a  view  to  support  what  he  stated  in  his  certificate,  and  that  he  ought  to 
have  treated  them  as  a  mere  nullity,  as  much  as  if  Thomas  had  entered 
.against  the  same  persons  that  they  were  minors  or  non-residents. 

Nor  had  the  secretary  any  right  to  regard  the  facts  stated  by  Thomas 
in  his  certificate,  except  so  much  as  verified  the  copy.  The  law  is 
entirely  settled  that  statute-certifying  officers  can  only  make  their  cer- 
tificates evidence  of  the  facts  which  the  statute  requires  them  to  certify; 
that  when  they  undertake  to  go  beyond  this  and  certify  other  facts,  they 
are  unofficial,  and  no  more  evidence  than  the  statement  of  any  unofficial 
person.  The  statements  or  certificates  of  Turner,  Turley,  and  Yount 
cannot  be  regarded  as  having  any  legal  validity  whatever.  The  district 
registrars  had  exhausted  their  legal  power  of  certifying  when  they  had 
-certified  the  registration  of  their  respective  districts ;  they  were  not 
officers  to  certify  the  county  registration  to  the  secretary  of  state,  so 
that  their  statements  are  of  no  more  force  than  any  private  persons. 
"The  law  is  equally  clear  that  the  secretary  of  state  had  no  legal  power 
to  go  behind  the  returns  that  were  certified  to  him  by  the  county  clerks 
of  the  votes  in  the  respective  counties,  or  behind  the  returns  of  the 
registration  officers.  He  was  a  mere  canvassing  officer,  to  open  and 
count  the  votes  that  upon  the  face  of  the  returns  appeared  to  have  been 
regularly  cast. 

The  committee  therefore  regards  the  action  of  the  secretary  of  state 
in  rejecting  the  vote  of  Callaway  County  as  wholly  illegal  and  unauthor- 
ized; and  that  he  should  have  counted  the  vote  of  that  county,  and 
have  given  the  certificate  of  election  to  Switzler,  the  contestant,  so  that 
the  position  of  the  parties  to  this  contest  should  have  been  reversed. 

The  sitting  member,  Anderson,  claims  that  the  registration  law  of  the 
State  was  so  entirely  disregarded  in  making  the  registration  of  the 
county  of  Callaway  that  the  vote  of  that  county  ought  not  to  be  counted, 
and  that  if  the  secretary  of  state,  as  a  canvassing  officer,  had  no  right 
to  reject  the  vote  of  that  county,  that  this  House,  upon  the  evidence 
introduced,  should  do  so. 

This  claim  is  founded  partly  upon  the  ground  that  the  district  officers 
of  registration  voluntarily  neglected  their  duty  and  the  requirements 
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•of  the  law,  but  mainly  on  tlie  ground  that  the  public  and  general  senti- 
ments of  the  people  were  so  hostile  to  the  proper  enforcement  of  the 
registry  law,  and  that  such  open  threiits  were  made  against  those  who 
should  attempt  it,  that  not  only  were  the  registrars  intimidated  and  pre- 
vented from  doing  their  duty,  but  that  loyal  men  were  thus  prevented 
from  interposing  objections  against  the  registration  of  their  disloj'al 
neighbors. 

It  is  claimed  that  this  public  sentiment  was  so  general,  and  the  fear 
a,nd  intimidation  created  by  threats  ijublicly  made  so  great  and  over- 
whelming, that  the  registration  was  merely  formal,  and  that  therefore 
all  who  chose  to  register  were  allowed  to  do  so,  without  regard  to  their 
■disloyal  sentiment  or  disloyal  actions. 

We  proceed  to  consider  the  evidence  upon  this  subject,  to  see  if  this 
claim  is  supported  by  the  facts  proved. 

The  only  evidence  introduced  for  the  purpose  of  showing  a  disregard 
of  the  provisions  of  the  law  by  any  of  the  district  registrars  is  that  of 
William  S.  Thomas,  as  to  the  registration  in  Fulton  Township,  of  which 
J.  D.  Snedicor  was  registrar,  and  appointed  by  Thomas. 

Thomas  testifies  that  he  was  present  and  saw  Snedicor  register  a 
number  of  persons.    He  says: 

I  thought  his  whole  movements  were  contrary  to  law,  in  this,  that  he  subscribed  the 
names  of  the  applicants  instead  of  their  subscribing  their  own  names,  as  the  law  directs ; 
and  that  he  merely  asked  them  if  they  could  take  the  oath,  instead  of  administering 
it ;  and  that  he  totally  failed  to  administer  the  additional  oath  giyen  under  the  Attorney 
General's  instructions,  by  which  to  ascertain  the  true  qualifications  of  applicants.  I 
protested  against  the  proceeding  as  beiug  illegal,  became  disgusted,  and  left  the  ofi&ce. 

Thomas  also  testifies  that  he  furnished  all  the  registrars  with  a  list  of 
names  of  persons  who  were  enrolled  by  the  military  authorities  as  dis- 
loyal ;  and  in  answer  to  a  question  whether  any  of  such  persons  ^ere 
registered  by  Snedicor,  he  answers,  "As  well  as  I  can  recollect  he  enrolled 
about  two  hundred  such,  as  the  books  will  show — perhaps  more,  per- 
haps less." 

Thomas  was  also  asked,  "Did  he  (Snedicor)  enroll  persons  as  qualified 
voters  who  were  disqualified  from  other  causes*^ — Answer.  I  think  he 
did  a  great  many.  I  know  of  many  persons  who  had  advocated  the 
southern  cause,  who  had  given  aid  and  countenance  to  the  rebellion, 
who  were  not  enrolled  as  disloyal,  whom  he  registered  as  qualified  voters. 
I  think  the  law  clearly  disfranchises  all  such.  I  know  of  others  who 
were  wounded  in  battle,  or  were  in  the  confederate  service,  or  some 
.  skirmish  or  fight  against  federal  troops,  at  various  times  and  places, 
since  the  beginning  of  the  war,  whom  he  enrolled  as  qualified  voters." 

On  the  other  side,  Snedicor,  the  registrar  of  Fulton,  testifies,  "there 
was  no  person  registered  who  did  not  take  the  oath.  There  were  about 
twenty-five,  not  exceeding  twenty-five,  of  the  first  who  registered,  that 
I  explained  to  them  the  oath,  and  asked  them  if  they  took  the  oath,  and 
upon  being  answered  that  they  did,  I  then  had  them  subscribe  their 
names.  All  of  the  rest  of  them  I  had  hold  up  their  right  hands  while 
I  read  the  oath  to  them,  after  which  they  subscribed  to  it."  He  also 
testifies  that  he  did  not  register  any  person  whom  he  knew  to  be  dis- 
qualified under  the  law,  and  he  also  says  that  the  certificate  of  Thomas, 
so  far  as  it  applies  to  Fulton  Township,  is  false. 

There  is  certainly  some  ground  to  doubt  the  truthfulness  of  Thomas, 
both  in  his  certificate  and  in  his. testimony,  from  the  fact  that  he  presided 
in  the  board  of  appeals  and  revision,  by  Avhom  the  registration  in  Ful- 
ton, as  well  as  the  residue  of  the  county,  was  approved  and  confirmed, 
and,  so  far  as  the  evidence  goes,  without  making  any  objection  to, its 
propriety.    This  fact,  together  with  the  delay  in  certifying  the  registra- 
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tion  till  loug  after  the  election,  and  his  conduct  in  reference  to  it  there^ 
cannot  fail  to  excite  some  suspicion  that  he  was  influenced  by  the  fact 
that  the  rejection  of  the  vote  of  this  county  would  change  the  result  of 
the  election  in  favor  of  his  political  friend. 

John  Yount,  the  registrar  of  Cedar  Township,  whose  name  is  signed, 
to  the  statement  or  certificate  heretofore  recited,  was  called  as  a  witness^ 
He  says  that  he  was  not  threatened  in  any  way  except  with  lawsuits ;  that 
some  men  told  him  that  if  he  did  not  register  without  asking  so  many 
questions  he  would  be  sued.  He  says  that  when  he  signed  the  certifi- 
cate of  his  registration  he  believed  it  to  be  true,  and  that  he  still  believes- 
it  to  be  true,  except  ten  or  fifteen  names. 

James  B.  Turley,  the  registrar  of  Bourbon  Township,  whose  statement 
or  certificate  to  the  secretary  of  state  has  before  been  referred  to,  was- 
called  as  a  witness  by  the  sitting  member,  and  was  asked  as  follows : 

Question.  In  signing  the  certificate  to  your  registration  for  Bonrbon  To-wnslxip,  did 
you  believe  that  the  law  was  faithfully  carried  out  ? — Answer.  I  did  then,  sir,  and  if  I 
had  to  do  it  again  would  do  just  as  I  did  then ;  hut  I  heard,  after  I  signed-  the  certifi- 
cate, things  which,  if  I  had  known  when  I  registered,  I  would  not  haVe  signed  the 
certificate. 

Q.  Was  there  not  a  system  of  intimidation  in  the  county  at  the  time? — A.  There 
was,  against  me,  sir.     I  was  intimidated  by  fear  of  being  interrupted. 

On  his  cross-examination  by  the  contestant,  he  was  examined  as  to 
the  grounds  of  his  fear,  and  what  was  said,  and  by  whom,  and  as  he  is^ 
the  only  one  of  the  registrars  who  claims  to  have  been  prevented  by 
fear  froin  doing  his  proper  duty,  his  testimony  on  that  subject  is  quoted  t 

Question.  What  did  the  people  say  that  scared  you? — Answer.  When  you  (the  con- 
testant) spoke  in  the  court-house,  you  asked  if  the  supervisor  was  present,  and 
when  told  that  he  was  not,  you  then  asked  if  any  registrars  were  present,  and  he  told 
them  that  we  were  in  a  very  delicate  situation,  and  to  be  careful. 

Q.  What  other  persons  said  anything  to  scare  you  ? — A..  James  K.  Sheely  made 
another  very  frightful  remark  to  me. 

Q.  When  and  where  did  Sheely  make  the  remark,  and  what  was  it  ? — A.  It  was  after 
I  was  appointed,  in  front  of  his  office,  in  Fulton.  He  said  if  this  registration  law  was. 
carried  out  according  to  radical  rule,  there  would  be  five  hundred  lawsuits  in  Callaway 
County. 

Q.  Didn't  you  carry  out  the  registration  according  to  the  radical  rule  ?^A.  I  don't 
think  I  did,  as  I  had  to  skin  between  two  parties,  as  it  was  rather  a  zigzag  course,, 
liable  to  a  suit  from  either  party. 

Q.  Were  there  any  suits  brought  against  you  ? — A.  Not  that  I  know  of. 

Q.  What  other  persons  scared  you  by  remarks  ? — A.  Jeff.  Jones  made  remarks  iu  a 
speech  here  that  scared  me. 

Q.  What  did  Jones  say  ? — A.  Jones  advised  the  people,  soldiers  and  all,  to  open  polls; 
of  their  own,  and  hold  an  election  in  spite  of  the  registration. 

Q.  Was  not  Jones's  advice  not  to  resist  the  registration  law  ? — A.  I  did  not  so  under- 
stand it ;  but  he  advised  them  not  to  register  at  all,  but  to  hold  polls  of  their  own  at 
the  election. 

Q.  What  other  persons  made  frightful  remarks  to  scare  you  ? — A.  Well,  sir,  I'll  take 
Mr.  Hockaday  as  the  next  man,  as  he  struck  more  terror  to  my  heart  than  anybody 
else.  Mr.  Hockaday  got  up  the  day  Mr.  Jones  spoke,  and  read  a  document,  one  clause 
of  which  was  that  "  we  will  put  down  the  radical  party  so  that  they  will  never  destroy- 
any  other  nation  as  they  have  done  this." 

,Q.  Was  not  that  document  a  resolution  ratifying  the'  action  of  the  Philadelphia  con- 
vention ? — A.  I  don't  know. 

Q.  What  other  persons  frightened  you  ? — A.  It  was  M.  Y.  Duncan,  of  Audrain  County. 

Q.  What  did  he  say  ? — A.  He  said  pretty  much  what  you  said ;  only  he  went  further,, 
and  said  that  if  any  man  came  forward  and  took  the  oath  of  loyalty,  and  the  registiai 
refused  to  register  him,  he  was  liable  to  prosecutiou. 

Q.  Are  these  all  that  scared  you? — A.  These  are  all  the-  important  ones;  there  was 
some  neighborhood  chat  of  minor  importance. 

H.  S.  Turner,  whose  certificate  to  the  secretary  of  state  has  been 
quoted,  was  appointed  registrar  for  Eound  Prairie  Township,  and  after 
registering  one  day  resigned  the  position.    He  was  asked: 

Question.  What  were  your  reasons  for  so  doing  ?  (resigning.)— A..  Ifound  I  could  not 
execute  the  law  properly. 
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Q.  What  were  tlie  difficulties  you  had  to  contend  with  ? — A.  A  great  many  refused 
to  be  questioned  as  to  tlieir  qualifications. 

Q.  Those  -whom  you  registered,  did  they  refuse  to  be  questioned  ? — A.  A  good  many 
•did,  sir. 

Q.  Did  you  believe,  from  your  knowledge  of  the  township  at  the  time,  that  a  proper 
registration  could  be  made  under  the  law  ? — A.  I  did  not,  sir. 

Q.  Were  persons  whom  you  knew  to  be  disqualiiied  demanding  to  be  put  on  the  list 
^8  voters  ? — A.  Yes,  sir. 

The  above  is  all  the  direct  evidence  on  the  part  of  the  sitting  member 
tending  to  show  that  there  Avas  any  neglect  of  duty  on  the  part  of  the 
district  registrars,  or  to  show  that  they  were  overawed  by  fear  in  the 
performance  of  their  duty. 

The  contestant  called  and  examined  of  the  district  registrars,  John 
Vinson,  A.  B.  Maupin,  Thomas  J.  Furguson,  L.  B.  Hunt,  George  A. 
Moore,  and  J.  D.  Snedicor,  all  of  whom  swear,  in  substance,  that  the 
registration  was  entirely  quiet  and  peaceful ;  that  they  were  not  in  any 
manner  interfered  with  or  intimidated  by  any  threats,  and  that  they 
faithfully  pursued  the  law  in  making  the  registration. 

Several  witnesses  on  the  part  of  the  contestant  testify  that  all  these 
district  registrars  are  men  of  upright  character,  and  that  they  were  all 
truly  loyal  to  the  government  of  the  United  States  during  the  late 
xebellion,  and  this  evidence  is  not  controverted  by  any  evidence  on  the 
part  of  the  sitting  member,  so  that  it  may  be  considered  as  well  proved. 
The  evidence  does  not  prove  the  present  political  character  of  all  the 
•district  registrars.  Some  are  proved  to  be  the .  political  friends  of  the 
fitting  member ;  as  to  the  others,  there  is  no  proof,  but  they  were  all 
appointed  by  Ansell  or  Thomas,  who  were  the  political  friends  of  the 
.sitting  member. 

It  was  conceded  before  the  committee  by  the  sitting  member  that  the 
registration  throughout  the  county  was  entirely  quiet  and  peaceful  in 
form ;  that  there  was  no  violence  or  disturbance  or  show  of  force  or 
threatening  at  the  places  of  registration ;  but  he  claimed  that  there  was 
,such  a  general  feeling  of  hostility  to  the  strict  enforcement  of  the  regis- 
tration law  as  to  prevent  all  objections  to  registration,  and  thus  open 
the  door  to  all  persons  who  chose  to  register,  whether  qualified  or  not. 

As  tending  to  supi)ort  this,  the  sitting  member  examined  several  wit- 
nesses as  to  the  state,  of  things,  and  the  general  sentiments  of  the  peo- 
l^le  of  this  county,  during  the  existence  of  the  rebellion. 

.  So  far  as  the  committee  can  gather  from  the  testimony,  it  appears  that 
before  the  general  emancipation,  this  was  largely  a  slaveholding  county, 
and  the  general  sentiment  and  opinion  on  the  subject  of  slavery  like  that 
•of  other  slaveholding  communities.  On  the  breaking  out  of  hostilities 
in  the  South,  the  people  of  this  county  largely  sympathized  with  the 
South,  and  a  considerable  number  of  persons  from  this  county  went  into 
the  confederate  service,  and  a  large  majority  of  those  who  did  not  were 
very  reluctant  to  enter  the  service  of  the  United  States.  During  the 
■war  this  county  was  in  a  more  peaceable  condition  than  many  other 
parts  of  the  State ;  there  was  less  of  the  marauding  and  gueriUa  bands, 
and  the  Union  men  were  not  generally  molested  in  person  or  iwoperty, 
though  the  public,  sentiment  was  such  that  Union  men  deemed  it  advis- 
able not  to  make  their  Union  sentiments  very  conspicuous.  Several 
witnesses  on  the  part  of  the  sitting  member  state  that  in  their  opinion 
it  would  bave  been  unsafe  for  Union  men  to  have  appeared  before  the 
registrars  and  objected  to  the  registration  of  men  on  the  score  of  disloy- 
alty, and  testified  to  such  disloyalty;  that  they  would  have  subjected 
themselves  to  personal  danger;  and  many  of  these  witnesses  state  their 
opinion  of  the  number  of  persons  iu  the  county  entitled  to  registration 
under  the  law.    They  vary  in  this  estimate  from  150  to  280. 
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But,  on  the  other  hand,  the  district  registrars  above  named,  and  a  con- 
siderable number  of  other  witnesses,  testify  that  there  was  no  danger  of 
personal  violence  to  be  apprehended  by  any  person  who  saw  fit  to- 
appear  and  make  objections. 

From  the  mass  of  conflicting  opinion  on  this  subject,  and  from  the 
character  of  the  threats  proved,  the  committee  comes  to  this  conclusion,, 
that  there  was  no  just  and  reasonable  ground  to  fear  personal  violence 
or  injury  in  consequence  of  appearing  to  make  and  support  objections 
to  registration ;  but  that  it  was  against  the  general  and  public  opinioii 
of  the  county  that  persons  Avho  had  not  committed  disloyal  acts  should 
be  disfranchised  merely  on  the  score  of  opinions  and  sympathies,  and 
that  probably  many  persons  did  refrain  from  making  objections  rather 
than  encounter  this  general  sentiment. 

The  committee  does  not  regard  this  as  any  such  unlawful  interference 
with,  or  obstruction  of  the  law  as  furnishes  ground  to  invalidate  the 
registration.  ISTor  does  the  committee  regard  any  threats  to  seek  redress, 
against  refusal  of  registration,  by  resort  to  legal  tribunals  by  suit,  as 
unlawful,  so  as  to  produce  that  eifect. 

Some  attempt  was  made  to  affect  the  case  by  proof  that  a  convention 
of  returned  rebel  soldiers  was  held  at  Fulton,  at  the  same  time  that  the 
registration  was  being  made  at  that  place.  But  this  seemed  effectually 
disposed  of  when  it  appeared  that  this  convention  of  rebel  soldiers, 
passed  resolutions  that  they  would  not  attempt  to  register,  or  vote,  or 
have  to  do  with  the  election.  The  claim  of  the  sitting  member,  that 
the  state  of  things  was  such  that  registration  was  open  to  all,  and 
availed  of  by  all,  disloyal  as  well  as  loyal,  is  to  a  considerable  extent 
disproved  by  the  fact  that  in  Callaway  County,  in  1860,  2,446  votes 
were  given  for  member  of  Congress,  while  in  1866  only  1,636  were 
given,  more  than  800  difference,  without  any  evidence  of  a  decrease 
of  population,  or  that  there  had  not  been  the  ordinary  increase  of  that 
section. 

It  appears,  too,  that  a  considerable  number  of  persons  who  did  offer 
to  register  were  rejected :  in  Fulton  Township,  15 ;  Nine  Mile  Prairie,, 
15;  Kound  Prairie,  9 ;  Bourbon,  3. 

In  the  other  townships  the  rejected  list  is  not  given,  and  it  does  not 
seem  to  be  required  in  the  copy  to  be  returned  to  the  secretary  of  state. 
That  there  were  such  in  others  is  evident  from  the  evidence  of  John 
Yount,  registrar  of  Cedar  Township,  who  was  inquired  of  if  his  registra- 
tion book  does  not  show  a  good  many  rejected,  to  which  he  answered, 
"Yes,  sir;  right  smart." 

The  committee,  upon  all  the  evidence,  cannot  find  that  there  was  any 
such  misconduct  or  disregard  of  the  law  by  the  district  registrars,  or  any 
such  fear  or  intimidation  excited,  either  upon  the  registrars  or  upon  loyal 
men  generally,  as  to  preclude  a  fair  and  legal  registration  of  this  county^ 
or  to  justify  a  total  rejection  of  its  vote  for  any  such  cause. 

The  committee  does  not  understand  that  it  is  claimed  for  the  sitting^ 
member  that  if  the  vote  of  this  county  is  to  be  counted,  except  so  far  as 
he  shows  the  contestant  received  illegal  votes,  that  his  evidence  shows 
a  sufficient  number  to  prevent  the  election  of  the  contestant.  Even 
striking  out  all  those  who  had  entries  made  against  them  by  Thomas, 
more  than  enough  are  left  to  give  the  contestant  a  majority. 

But  those  entries  are  not,  in  the"judgment  of  the  committee,  any  evi- 
dence of  the  disqualification  of  the  person  registered. 

As  has  before  been  shown,  Thomas  had  no  authority  to  make  them, 
and  could  give  them  no  additional  force  by  spreading  them  upon  this: 
copy  of  the  registration  of  the  county. 
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Thomas,  upou  inquiry  as  to  the  evidence  upon  which  he  acted  in 
making  these  entries,  says  : 

In  cases  of  bonded  persons  I  took  it  from  a  list  faniiahed  me  from  the  adjutant  gen- 
eral's office ;  those  under  the  head  of  remarks,  who  were  designated  as  enrolling  dis- 
loyal, were  taken  from  an  enrollment  made  hy  Colonel  Kerkel  in  1882 ;  under  the  head 
of  other  remarks,  there  were  very  few  of  them.  The  remarks  made  of  this  last  class 
were  made  upon  my  own  knowledge. 

We  have  been  cited  to  no  law  by  which  these  lists  of  i^ersous,  as  under 
bonds,  or  enrolled  disloyal,  are  made  evidence  for  any  purpose  beyond 
the  specific  cue  for  which  the  lists  were  made ;  and  upon  what  authority 
or  evidence  the  lists  were  made  is  not  shown.  It  is  left  altogether  in 
doubt  whether  Thomas  had  the  original  enrollment  made  by  the  military 
authorities,  or  had  only  an  unauthenticated  copy.  But  however  much 
weight  the  enrollment  itself  might  be  entitled  to  if  produced  iii  evidence 
here,  the  common  principle  of  requiring  the  production  of  written  evi- 
dence, and  not  receiving  its  contents  from  a  witness,  is  a  sufficient 
answer  to  bringing  them  in  in  this  manner.  The  attempt  of  Thomas  to 
make  facts  ^'within  his  own  knowledge,"  or  ^^  facts  generally  admitted,'"  evi- 
dence, by  thus  entering  them  upon  this  copy  of  registration,  is  a  still 
wider  departure  from  all  proper  rules  of  evidence.  The  evidence  in  the 
case  shows  that  a  few  persons  who  had  actually  been  engaged  in  the 
rebellion  were  registered  as  qualified  voters ;  and  giving  full  credit  to 
the  opinions  of  the  witnesses  of  the  sitting  member  as  to  the  number  of 
persons  in  the  county  entitled  to  be  registered  under  the  law,  it  would 
appear  that  a  large  number  must  have  been  registered  who  were  disquali- 
fied by  reason  of  having  sympathized  with  those  engaged  in  rebellion.  • 

The  committee  has  already  had  occasion  to  express  its  judgment 
(which  was  sanctioned  by  the  House)  of  the  insufficiency  of  such  gen- 
eral estimates  for  the  purpose  of  proving  either  the  qualification  or  dis- 
qualification of  voters,  and  when  such  estimates  are  founded  upon  the 
sentiments  and  opinions  of  others,  instead  of  tangible  causes,  they  are 
still  more  dangerous  as  evidence. 

In  order  to  show  how  this  same  matter  involved  in  this  contest  has 
been  considered  and  treated  by  the  authorities  of  the  State  of  Missouri, 
the  committee  deems  it  proper  to  state  that,  at  the  same  election,  Wil- 
liam H.  Bailey  was  a  candidate  for  county  clerk  of  Callaway  County,  of 
the  same  party,  and  upon  the  same  ticket  with  the  contestant,  and 
received  substantially  the  same  vote.  He  was  declared  elected,  and 
was  afterwards  commissioned  by  the  governor  of  the  State,  and  is  now 
exercising  the  duties  of  that  office. 

The  committee,  therefore,  recommends  the  adoption  of  the  following 
resolutions : 

Resolved,  That  George  W.  Anderson  is  not  entitled  to  a  seat  in  this 
House  as  a  representative  in  the  fortieth  Congress  from  the  ninth  con- 
gressional district  of  Missouri. 

Resolved,  That  William  F.  Switzler  is  entitled  to  a  seat  in  this  House 
as  a  representative  in  the  fortieth  Congress  from  the  ninth  congressional 
district  of  Missouri. 


MINORITY  REPORT. 

Mr.  McClurg,  the  minority  of  the  committee,  submits  the  following 
as  his  views : 

In  this  case,  Switzler  vs.  Anderson,  from  the  ninth  congressional  dis- 
trict of  Missouri,  the  majority  report  is  adverse  to  the  sitting  member. 

The  minority  is  not  unconscious  of  the  embarrassed  position  of  a  report 
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from  one  of  a  committee,  especially  when  that  one  is  from  the  State  and 
in  favor  of  a  political  friend.  But  it  is  here  submitted  that  the  question 
to  be  discussed  is  not  merely  whether  this  man  or  that  shall  occupy  a 
seat  in  this  House,  but  whether  the  loyal  citizens  of  a  congressional  dis- 
trict shall  virtually  be  disfranchised  in  consequence  of  a  total  disregard 
of  law  by  the  disloyal.  This  is  an  important  question  to  the  loyal  people 
of  a  State  tried  by  the  fires  of  a  rebellion  still  smouldering. 

It  is  proposed  to  show  in  this  report  the  existence  of  such  a  state  of 
fear  and  intimidation  in  the  county  of  Callaway,  in  said  district,  as  to 
have  prevented  a  legal  registration  of  the  voters. 

The  constitutionality  of  the  registration  law  of  Missouri  is,  in  this 
case,  not. questioned.  At  an  earlier  day  of  the  present  session  of  Con-- 
gress,  in  the  case  of  Birch  vs.  Van  Horn,  that  question  was  decided  by 
the  House.    Mr.  Poland  said  in  the  report : 

Yoiu-  committee  believes  that  tlie  provisions  of  the  new  constitution  of  Missouri  may 
be  supported,  so  far  as  they  require  this  oath  of  voters,  without  at  all  trenching  upon 
the  decision  of  the  Supreme  Court. 

Each  of  the  States  of  the  Union  have  hitherto  regulated  suffrage  withiu  their  own 
limits  for  themselves,  and  in  such  manner  as  the  people  of  the  State  deemed  most  con- 
ducive to  their  own  interests  and  welfare.  Suffrage  is  a  political  right  or  privilege 
which  every  free  community  grants  to  such  number  and  class  of  persons  as  it  deems 
fittest  to  represent  and  advance  the  wants  and  interests  of  the  whole.  No  State  grants 
it  to  all  persons,  but  with  such  limitations  as  the  interests  of  all  and  the  interests  of 
the  State  require. 

When  once  granted,  it  is  not  a  vested,  irrevocable  right,  but  is  held  at  the  pleasure 
of  the  power  that  gave  it,  and  the  State  may,  by  a  change  of  its  fundamental  laws, 
restrict  as  well  as  enlarge  it.  When,  therefore,  the  State  of  Missouri,  in  changing  its 
constitution,  saw  fit  to  declare  that  the  interests  of  the  State  and  of  the  people  of  the 
State  would  be  promoted  by  withholding  the  right  of  voting  from  all  persons  who 
could  not  take  the  prescribed  oath,  they  exercised  no  greater  or  higher  power  than 
-exists  in  every  State. 

The  report  was  unanimously  concurred  in  by  the  committee  and  was 
ixdopted  unanimously  by  the  House. 

In  the  present  case  the  question  is  as  to  the  legal  enforcement  of  the 
registration  law  enacted  under  the  constitution  of  Missouri.  If  that 
law  was  complied  with  in  Callaway  County,  W.  Switzler,  so  far  as  that 
question  can  affect  the  case,  will  be  entitled  to  the  seat ;  otherwise  Mr. 
Anderson  will  retain  it. 

The  law  applicable  to  this  case  is  as  follows : 

The  first  section  of  "  An  act  supplementary  to  an  act  entitled  '  An  act  to  provide  for 
the  registration  of  voters,  approved  December  16,  1865,' "  approved  March  12,  1866,  is 
.as  follows : 

Section  1.  The  supervisors  of  registration  for  the  several  counties,  and  for  each 
senatorial  district  in  the  city  and  county  of  St.  Louis,  are  hereby  required  to  make  out 
and  forward  to  the  secretary  of  state,  immediately  after  the  completion  of  the  registra- 
tion in  their  respective  counties  and  districts,  a  certified  copy  of  the  registration 
thereof,  which  shall  contain  the  names  of  all  registered  voters  ;  which  certified  copy 
shall  be  evidence  of  the  facts  therein  stated,  and  may  be  used  as  such  in  any  contested 
.election  case,  or  other  legal  procedings.     (General  Statutes  of  Missouri,  page  910.) 

niGHT  OF  SUFl'EAGE. 

[Third  and  sixth  sections  of  Art.  XI  of  the  constitution  of  Missouri.] 

Sec.  3.  At  any  election  held  by  the  people  under  this  constitution,  or  in  pursuance 
of  any  law  in  this  State,  or  under  any  ordinance  or  by-law  of  any  municipal  corporation, 
no  person  shall  be  deemed  a  qualified  voter  who  has  ever  been  in  armed  hostility  to 
the  United  States,  or  to  the  lawful  authorities  thereof,  or  to  the  government  of  this 
State,  or  has  ever  given  aid ,  comfort,  countenance,  or  support  to  persons  engaged  in 
any  such  hostility ;  or  has  ever  in  any  manner  adhered  to  the  enemies,  foreign  or 
domestic,  of  the  United  States,  either  by  contributing  to  them,  or  by  unlawfully  send- 
ing within  tbieir  lines  money,  goods,  letters,  or  information;  or  has  ever  disloyally 
held  communication  with  such  enemies,  or  has  ever  advised  or  aided  any  person  to 
-enter  the  service  of  such  enemies ;  or  has  ever  by  act  or  word  manifested  his  adherence 


DIGEST   OP   ELECTION   CASES.  385 

to  the  cause  of  sucli  enemies,  or  his  desire  for  their  triumph  over  the  arms  of  the 
United  States,  or  his  sympathy  with  those  engaged  in  exciting  or  carrying  on  rebel- 
lion against  the  United  States;  or  has  ever,  except  under  overpowering  com.pulsion, 
submitted  to  the  authority  or  been  in  the  service  of  the  so-called  "  Confederate 
States  of  America,"  or  has  ever  left  this  State  and  gone  within  the  lines  of  the  armies 
of  the  so-called  "Confederate  States  of  America,"  with  the  purpose  of  adhering  to  said 
States  or  armies,  or  has  ever  been  a  member  of,  or  connected  with,  any  order,  society, 
or  organization  inimical  to  the  government  of  the  United  States,  or  to  the  government 
of  this  State;  or  has  ever  been  engaged  in  guerilla  warfare  against  loyal  inhabitants 
of  the  United  States,  or  in  that  description  of  marauding  commonly  known  as  "  bush- 
whacking," or  has  ever  knowingly  and  willingly  harbored,  aided,  or  countenanced 
any  person  so  engaged ;  or  has  has  ever  come  into  or  has  left  this  State  for  the  purpose 
of  avoiding  enrollment  for,  or  draft  into,  the  military  service  of  the  United  States,  or 
has  ever  with  a  view  to  avoid  enrollment  in  the  militia  of  this  State,  or  to  escape  per- 
formance of  duty  therein,  or  for  any  other  purpose,  enrolled  himself,  or  anthorized 
himself  to  be  enrolled  by  or  before  any  of&cer  as  disloyal  or  as  a  southern  wyiupatldzer, 
or  in  any  other  terms  indicating  his  disaffection  to  the  government  of  the  United  States 
in  its  contest  with  rebellion,  or  his  sympathy  with  those  engaged  in  such  rebellion,  or 
having  ever  voted  at  any  election  by  the  people  in  this  State;  or  in  aiiy  other  of  tlie  United 
States,  or  in  any  of  their  territories,  or  held  oflice  iu  this  State,  or  in  any  otber  of  the 
United  States,  or  in  any  of  their  territories,  or  under  the  United  States,  shall  tliereafter 
have  sought  or  received  under  claim  of  alienage  the  protection  of  any  foreign  govern- 
ment, through  any  consul  or  other  officer  thereof,  iu  order  to  secure  exemption  from 
military  duty  in  the  militia  of  this  State  or  in  the  army  of  the  United  States  ;  nor  sliall 
any  such  person  be  capable  of  holding  in  this  State  any  office  of  lienor,  trust,  or  protit,. 
under  its  authority,  or  of  being  an  officer,  councilman,  director,  trustee,  or  other  mana- 
ger of  any  corporation,  public  or  private,  now  ejfisting  or  hereafter  established  by  its 
authority,  or  of  acting  as  a  professor  or  teacher  in  any  educational  institution  or  in  any 
common  or  other  school,  or  of  holding  any  real  estate  or  other  property  iu  trust  for  the 
use  of  any  church,  religious  society,  or  congregation.  But  the  foregoing  provision  in 
relation  to  acts  done  against  the  United  States  shall  not  apply  to  any  person  not  a 
citizen  thereof,  who  shall  have  committed  such  acts  while  in  the  service  of  some 
foreign  country  at  war  with  the  United  States,  and  who  has  since  such  acts  been 
naturalized,  or  may  hereafter  be  naturalized  under  the  laws  of  the  United  States,  and 
the  oath  of  loyalty  hereinafter  prescribed,  when  taken  by  any  sucli  person,  shall  be  con- 
sidered as  taken  in  such  sense. 

Sec.  6.  The  oath  to  be  taken  as  rjforesaid  shall  be  known  as  the  oath  of  loyalty,  and 
shall  be  in  the  following  terms  : 

I,  A.  B.,  do  solemnly  swear  that  I  am  well  acquainted  with  the  terms  of  tlie  third 
section  of  the  second  article  of  the  constitution  of  the  State  of  Missouri,  adopted  in  the 
year  1865,  and  have  carefully  considered  the  same ;  that  I  have  never,  directly  or 
indirectly,  done  any  of  the  acts  in  said  section  specified;  that  I  have  always  been  truly 
and  loyally  on  the  side  of  the  United  States  against  all  enemies  thereof,  foreign  and 
domestic ;  that  I  will  ever  bear  true  faith  and  allegiance  to  the  United  States,  and  will 
support  the  Constitution  and  laws  thereof  as  the  supreme  law  of  the  land,  any  law  or 
ordinance  of  any  State  to  the  contrary  notwithstanding  ;  that  I  will  to  the  best  of  my 
ability  protect  and  defend  the  union  of  the  United  States,  and  not  allow  the  same  to 
be  broken  up  and  dissolved,  or  the  governmenx  thereof  to  be  destroyed  or  overthrown 
under  any  circumstances,  if  in  my  power  to  prevent  it ;  that  1  will  support  tlie  consti- 
tution of  the  State  of  Missouri,  and  that  I  make  this  oath  without  any  mental  reserva- 
tion or  evasion,  and  hold  it  to  be  binding  on  me. 

OITICEES  OP  KEGISTKATION. 

Sections  eight  and  nine  of  "An  act  to  provide  for  the  registration  of  voters,"  approved 
December  16,  1865,  are  as  follows : 

Sec.  8.  In  the  books  furnished  to  the  officers  of  registration,  as  aforesaid,  there  shall 
be  printed  or  written  the  oath  of  loyalty  aforesaid,  followed  by  space  sufficient  lor 
every  voter  to  subscribe  his  name  and  place  of  residence  thereundejr;  and- in  cities 
having  streets  and  houses  numbered,  the  street  and  number  of  each  voter's  residence 
shall  be  placed  opposite  his  name ;  and  no  person's  name  shall  be  registered  as  a 
qualified  voter  unless  he  appear  before  tlie  said  officer  and  take  and  subscribe  said  oath, 
except  iu  the  cases  provided  for  in  the  twenty-third  and  twenty-fourth  sections  of  the 
second  article  of  the  constitution.  For  persons  relieved  from  disqualilieation  under  the 
said  twenty-third  section,  a  separate  oath  shall  be  written  or  printed  iu  said  book,  in 
conformity  with  the  constitution,  to  be  taken  and  subscribed  by  them.  If  any  person 
subscribe  either  of  said  oaths  by  making  his  mark,  his  signature  shall  be  witnessed  by 
the  officer  of  registration  by  signing  his  name  opposite  thereto. 

Sec.  9.  The  officer  of  registration  shall  have  power  to  examine  under  oath  any  person 
applying  for  registration  as  to  his  qualifications  as  a  voter,  and  he  shall,  before  enter- 
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ing  tlie  name  of  any  ijersou  upon  the  register  of  qualified  voters,  diligently  inquire 
and  ascertain  tliat  lie  lias  not  done  any  of  the  acts  specified  in  the  constitution  as 
causes  of  disqualification ;  and  if  from  his  own  knowledge  or  from  evidence  brouglit 
before  him,  he  shall  he  satisfied  that  he  is  disqualified  under  any  provision  of  the 
constitution,  he  shall  not  enter  his  name  as  a  qualified  voter,  though  he  may  liave  taken 
and  subscribed  before  him  the  oath  of  loyalty  aforesaid,  but  shall  enter  it  in  a  separate 
list  of  persons  rejected  as  voters  ;  and  in  connection  with  siich  entry  he  shall  state  the 
grounds  of  the  rejection,  and  he  shall  also  note  every  appeal  from  his  decision  by 
making  an  entry  of  the  fact  opposite  the  name  of  the  party  taking  such  appeal.  The 
officer  of  registration  shall  have  power  to  administer  oatlis  to  all  parties  appearing 
before  him  for  registration  or  as  witnesses. 

KEJECTIOX  OF  THE  VOTE    OF  CALLAWAY  COUNTY    BY  THE    SKCKETARY   Ol"    STATE. 

The  supervisor  of  registration  for  the  county  of  Callaway  certified 
to  the  copy  of  registration  made  out  and  forwarded  by  him  to  the  sec- 
retarj'  of  state,  (see  page  88,  testimony  of  contestee,)  as  follows  : 

I  hereby  certify  that  the  above  and  foregoing  list  of  registration  is  a  correct  copy, 
"as  furnished  me  by  the  officers  of  registration,"  for  the  various  election  districts  in 
and  for  Callaway  County,  Missouri.  And  I  hereby  further  certify  that  the  registration 
law  in  its  letter  and  spirit  was  not  caiTied  out  in  any  one  of  the  election  districts  of 
said  county ;  that  such  a,  system  of  intimidation  and  threatening  was  carried  on  by 
the  disloyal  and  those  opposed  to  the  law,  as  to  deter  loyal  men  from  undertaking, the 
registration  in  most  of  the  election  districts,  and  was  consequently  intrusted  to  men 
who  most  shamefully  disregard  the  law. 

In  the  few  districts  where  men  could  be  had  who  were  willing  to  register  according 
to  the  law,  there  was  such  intimidation  and  threatening  used  as  to  deter  tbose  who 
were  willing  to  make  objections  to  those  they  knew  not  to  be  entitled  to  registration 
as  qualified  voters,  and  as  a  consequence  the  law  could  not  and  was  not  carried  out,  as 
the  certificates  hereto  appended  show. 

Given  under  mv  hand  this  December  12,  1886. 

WILLIAM   H.  THOMAS, 
Supervisor  of  liegisiration  for  Callaway  Count i/.  Mo. 

In  consequence  of  that  certificate  and  similar  ones  (see  pages  88  and 
89,  testimony  of  contestee)  by  registrars  of  townships,  the  secretary  of 
state  did  not  opeu  the  election  returns  from  said  county.  The  returns 
from  the  other  counties  showing  a  majority  of  178  votes  for  the  sitting 
member,  the  secretary  of  state  issued  to  him  the  certificate  of  election. 

As  it  is  admitted  that  the  committee  and  the  House  can  go  behind 
all  certificates  and  purify  the  ballot-box,  if  it  can  be  purged,  and  inquire 
into  the  enforcement  of  the  law,  and  reject  illegal  votes,  or  set  the  elec- 
tion aside  if  the  truth  cannot  be  ascertained,  the  minoiity  wil  not  stop 
to  controvert  the  correctness  of  the  conclusion  arrived  at  by  the  ma- 
jority of  the  committee,  "  that  the  secretary  of  state  should  have  issued 
the  ciirtificate  to  the  contestant,"  but  proceed  to  show  that  the  vote  of 
said  county  should  be  rejected  by  this  House  in  consequence  of  the 
general  arid  shameful  disregard  of  the  law. 

NOT   A  LEGAL   KBGISTKATION   IN   CALLAWAY   COVNTY. 

Bearing  in  mind  that  the  voter  was  required  to  swear  to  a  want  of 
"  sympathy  with  those  engaged  in  the  rebellion,"  and  to  "have  always 
been  truly  and  loyally  on  the  side  of  the  United  States  against  all  ene- 
mies thereof,  foreign  and  domestic,"  attention  is  directed  to  the  follow- 
ing testimony: 

1st  To  shoic  the  present  disloyal  population. 

H.  S.  Turner  testifies,  on  page  10  of  H.  Mis.  Doc.  No.  39: 

Question.  What  do  you  suppose  could  be  the  number  of  qualified  voters  in  Callaway 
County,  under  the  registry  law  ? — Answer.  About  280  at  that  time. 
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William  B.  Miller,  on  page  11,  same  Mis.  Doc,  to  a  similar  question, 
replied : 

Not  many  ;  about  200. 

J.  J.  P.  Johnson,  ou  page  13,  to  a  similar  question,  replied: 

About  160,  judging  from  tlieir  acts  and  sentiments  durlug  the  war. 

W.  H.  Thomas,  the  supervisor  of  registration  of  Callaway  Coiinty,-ou 
page  131,  testifies  to  a  similar  question : 

As  to  tbe  nuuiber,  exactly,  it  is  difficult  to  tell;  the  last  six  years  Union  men,  gen- 
erally, liave  become  known  to  each  other,  and  from  the  best  information  I  have  upon 
the  subject,  the  number  will  reach  perhaps  two  hundred ;  perhaps  more,  perhaps  less. 

Hiram  Cornell,  a  deputy  provost  marshal  under  the  conscription  law, 
on  page  25  testifies : 

Question.  In  your  opinion,  what  would  be  the  number  of  qualiiied  voters  in  Callaway 
County  under  a  proper  execution  of  the  registry  law  ? — Answer.  Not  over  250. 

2d.  To  show  disloyalty  during  the  rebellion. 

William  15.  Miller,  page  11,  Mis.  Doc.  No.  39,  testifies : 

Question.  What  was  the  status  of  j'our  people  during  the  war  ? — Answer.  They  were 
pretty  rebellious. 

Q.  Was  the  general  sentiment  of  your  township  southern  ? — A.  Yes,  sir,  generally  it 
was. 

Jonathan  McKinney,  ou  pages  1'2  and  13,  testifies: 

Question.  IIow  long  have  you  lived  there  ? — Answer.  Most  of  my  time  for  thirty 
years. 

Q.  What  was  the  character  of  the  sentiments  of  the  people  of  that  township  ? — A. 
Generally  southern. 

Q.  Was  the  sentiment  of  your  township  general  ? — A.  Yes,  sir,  it  was  nearly  unani- 
mous. 

Q.  Were  there  any  outspoken  Union  men  in  your  township  ? — A.  There  were  some ; 
I  could  not  speak  my  sentiments  in  every  crowd ;  I  was  told  that  if  I  did  not  keep  quiet 
I  would  be  hung. 

Q.  Why  was  it  a  Union  man  could  not  say  what  he  pleased  ? — A.  They  did  not 
allow  it. 

Q.  Do  you  believe  it  would  have  been  safe  for  ;i  Union  mau  to  have  expressed  his 
sentiments  during  the  war? — A.  It  would  not  iu  my  township. 

Q.  What  is  your  acquaintance  in  the  county  ? — A.  Not  much. 

J.  J.  P.  Johnson,  of  Cedar  Township,  on  pages  13  and  11,  testifies : 

Question.  How  was  the  mnjority  of  the  people  of  your  township? — Answer.  Agaiust 
the  government. 

Q.  Was  the  sentiment  of  the  county  overwhelming!}'  disloyal  ? — A.  Yes,  sir. 

Q.  Have  you  held  any  position  during  the  war? — A.  I  did  not.  I  am  now  county 
judge.  I  yyas  in  the  military  service;  raised  the  first  company  of  home  guards  raised 
on  this  side.    I  could  ouly  get  twenty  men  in  this  county. 

On  cross-examination,  same  witness  testifies: 

Question.  Are  you  a  member  in  good  standing  in  the  radical  party  ? — Answer.  I  don't 
know,  sir. 

Q.  Were  you  not  a  radical  candidate  for  the  legislature  at  the  last  election  ? — A.  I 
suppose  I  was. 

Q.  How  many  votes  did  you  receive? — ^A.  One  hundred  and  fifty-eight  iu  the  county. 

Q.  How  many  votes  did  you  receive  in  your  township  ? — A.  Fort}',  I  believe. 

Q.  Do  you  know  of  any  men  who  had  been  rebels  who  voted  for  you  and  Colonel 
Anderson  iu  this  county  ? — A.  I  think  there  were  two  or  three. 

Q.  Are  you  wiUiug  to  give  it  as  your  opinion,  under  oath,  that  the  thirteen  hundred 
or  fourteen  hundred  men  who  registered  and  voted  at  the  last  election  committed  per- 
jury?— A.  I  think  the  law  is  agaiust  them,  according  to  its  letter. 

Q.  Do  I  understand  yon  to  say  that,  according  to  this  law,  the  thirteen  hundred 
or  fourteen  hundred  who  voted  committed  perjury  ? — A.  I  do. 

Q.  Is  it  your  opinion  that  any  man  in  Missouri  can  be  a  true  Union  man  aud  vote 
without  being  a  radical  ? — A.  I  think  there  are. 

Q.  How  many  Union  men  in  Callawuy  that  are  uot  radicals  ?— A.  I  think  there  are 
a  few  good  honest  men  who  voted  agaiust  the  radicals  at  the  last  election  through 
ignorance. 


388  DIGEST    OF    ELECTION    CASES. 

Q.  As  a  candiclate  for  the  legislature,  did  yon  not  have  an  opportunity  to  oulighteu 
tliem  ? — A.  I  was  not  aspiring  for  the  ofiSce  ;  never  made  a  speech  in  the  county. 

Q.  After  being  defeated  hy  about  one  thousand,  did  you  not  go  to  Jefferson  City  and 
try  to  get  it  2— A.  I  went  there  to  test  the  right  whether  a  loyal  man  or  a  rebel  should 
have  it,  as  my  opponent  had  been  in  the  rebel  army. 

Q.  How  did  you  know  your  opponent  had  been  in  the  rebel  army  ?— A.  I  had  x)roof 
of  it  from  men  who  saw  him — who  had  fought  with  him  and  against  him. 

Marcus  Bird,  on  page  16,  testifies : 

Question.  Where  do  yon  live  ?— Answer.  In  Round  Prairie  Township,  Callaway 
County,  and  have  '[ivvd  in  this  county  about  forty  years. 

Q.  "Were  yon  one  of  the  enrolling  officers  under  the  conscript  act  ? — A.  Yes,  sir. 

Q.  Were  you  pretty  well  acquainted  with  the  sentiments  of  the  people  in  your  county 
toward  the  government? — A.  Yes,  .sir  ;  it  was  Hgainst  the  government. 

Q.  Did  you  find  any  active  loyal  men  in  the  county  ? — A.  Yes,  sir,  some ;  but  th& 
disloyal  sentiment  was  overwhelming. 

Johii  Yount,  on  page  17,  testifies  : 

Question.  M'here  do  you  reside  ? — Answer.  In  Cedar  Township,  Callaway  County. 
Q.  How  long  have  you  lived  there  ? — A.  A  little  over  thirty-one  years. 
Q.  Were  you  the  registrar  of  Cedar  Township? — A.  Yes,  sir. 

Q.  Were  you  well  acquainted  with  the  sentiments  of  the  x^eople  of  that  town.ship 
during  the  war  ? — A.  Tolerably  well. 

Q.  Was  the  sentiment  for  or  again,st  the  government  ? — A.  Against  it. 

Abraham  Snethen,  of  Cote  Sans  Dessein  TownsMi^,  on  page  IS,  testi- 
fies: 

Question.  What  was  the  sentiment  of  the  people  of  your  township  toward  the  gov- 
ern ment  during  the  war  ? — Answer.  I  thought  they  were  intensely  disloyal,  from  hearing 
them  talk  and  seeing  tlieir  movements. 

Q.  Was  it  safe  in  that  township  for  a  Union  man  to  express  his  sentiments  dnriiig 
the  war  ? — A.  I  did  not  consider  it  so. 

Wni.  H.  Thomas,  supervisor  of  registration  of  Callaway  County,  on 
page  21,  testifies: 

Question.  Was' the  disloyal  sentiment  o vrerwhelming  iu  the  county? — Answer.  I 
think  it  was. 

Hiram  Cornell,  on  page  25,  testifies : 

The  rebel,  or  southern,  sentiment  has  always  largely  prevailed  here. 

James  S.  Henderson,  on  page  26,  testifies : 

I  've  lived  here  about  forty  years ;  my  acquaintance  might  be  said  to  be  general. 
Qnestion.  What  was  the  general  sentiment  of  the  county,  loyal  or  di.sloyal  ? — Answer. 
go  far  as  iiiy  acquaintance  goes,  it  was  disloyal. 

The  testimony  shows  conclusively  that  in  1862,  when  loyal  men  were 
called  upon  to  enroll  themselves  in  the  militia,  but  few  could  be  fonnd 
in  Callaway  County.    On  this  point,  Hiram  Cornell  testifies,  on  page  26: 

Question.  What  number  of  men  organized  at  the  first  organization  ? — Answer.  Three 
companies  of  the  five  were  ordered  into  active  service  iu  ten  days  after  they  organized; 
the  third  company  did  not  do  active  duty,  on  account  of  the  officers  not  being  commis- 
sioned, as  they  were  di.sloyal ;  there  were  less  than  sixty-four  in  my  cDmpany  ;  I  don't 
remember  the  number  in  the  other  comijanies. 

Five  companies  organized,  and  but  two  could  be  confided  in  for  loy- 
alty. But  there  is  testimony  showing  the  opinion  of  another,  perhaps, 
from  his  position,  better  qualified  to  judge  intelligently.  The  testimony 
of  W.  W.  Devenport,  on  pages  7  and  8,  gives  the  opinion  of  the  contest- 
ant in  this  case,  when  he  was  provost  marshal  of  the  district.  He  tes- 
tifies as  follows: 

Question.  Who  was  provost  marshal  of  the  district  ? — Answer.  Colonel  Switzler  and 
then  Lovelace,  and  then  Adams,  who  was  jiresident  of  the  hoard,  by  virtue  of  his  office 
of  provost  marshal. 

Q.  While  William  F.  Switzler,  the  contestant  in  this  case,  was  president  of  the  board 
was  there  mucli  difficulty  in  executing  the  conscript  law  iu  thi.s  county — Callaway  1— 
A.  Tliero  was,  sir ;  the  enrolling  officers  had  to  be  furnished  with  heavy  guards  while 
performing  their  duties,  being  afraid  to  go  out  of  town  without  them. 

Q.  Did  Colonel  Switzler  furnish  to  the  provost  marshal  general  any  excuse  for  not 
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enrolling  tlie  county  of  Callaway  in  time ;  and  if  so,  what  ? — A.  He  tlicl ;  letters  repri- 
manding him  for  his  tardiness  in  enrolling  the  district  were  received  by  him,  both  by 
the  provost  marshal  general  of  this  State  and  the  Provost  Marshal  General  of  the 
United  States ;  he  gave  as  his  reason  the  condition  of  the  county  in  which  the  ofiBcer 
had  to  operate.  This  county  was  about  the  last  in  the  district  in  which  the  enrollment 
was  finished,  the  reason  for  which  was,  as  stated  by  him  to  the  provost  marshal  gen- 
eral, that  he  could  not  obtain  saitable  escorts  to  accompany  the  enrolling  ofiflcers. 

Q.  Have  you  any  knowledge  of  a  communication  while  he  was  president  of  the  board 
to  the  provost  marshal  general,  in  which  he  expressed  an  opinion  as  to  the  loyalty  or 
disloyalty  of  the  people  of  Callaway  County  ? — A.  My  recollection  is,  that  in  one  of  his 
communications  to  the  provost  marshal  general,  in  regard  to  the  dilatoriness  in  enroll- 
ing this  county,  he  expressed  the"  opinion  that  there  were  not  two  hundred  loyal  men 
in  it. 

Q.  What  other  means  did  you  have  of  knowing  his  opinion  of  the  loyalty  of  the 
«ounty  ? — A.  He  was  very  much  annoyed  with  the  slow  progress  of  the  enrollment ; 
frequently  expressed  himself  in  regard  to  it,  frequently  designating  it  as  the  South 
Carolina  of  Missouri ;  I  repeatedly  heard  him  say  there  were  not  two  hundred  loyal 
men  in  it,  in  his  opinion. 

Q.  What  would  be  your  opinion,  with  your  means  of  knowing,  as  to  the  number  of 
qualified  voters  in  Callaway  County,  under  a  proper-  execution  of  the  registry  law  ? — 
A.  I  have  no  means  of  knowing,  except  information  received  while  connected  with  the 
provost  marshal's  bureau ;  I  thoroughly  coincided  with  Colonel  Switzlerinhis  estimates 
as  to  the  number  of  loyal  men  in  the  county  then,  and  have  had  no  reason  to  change 
my  opinion  since. 

INTIMIDATION. 

With  this  overpowering  rebel  sentiment  existing  in  this  (Callaway) 
county,  it  can  be  readily  understood  how  easily  a  system  of  intimidation 
could  have  been  inaugurated  by  the  leaders  of  the  disloyal,  so  as  to 
prevent  the  due  execution  of  the  law. 

Was  the  advantage  of  their  overwhelming  numbers  used "? 

John  Yount,  registrar  in  Cedar  Townshij),  on  page  17,  Mis.  Doc.  No.  39, 
testifies : 

Question.  Were  threats  made  against  the  officers  of  registration? — Answer.  Nothing 
«xcept  lawsuits  ;  they  said  around  they  would  have  a  free  election  or  a  free  fight. 

Abram  Snethan,  on  page  18,  testifies : 

Question.  Do  you  know  of  any  intimidation  in  your  townshiii  against  the  execution 
of  the  registry  law  ? — Answer.  It  was  a  common  thing  to  make  threats  then,  but  I 
don't  think  they  were  pnt  into  execution. 

Q.  State  the  character  of  the  threats. — A.  If  they  could  not  vote,  they  would  prevent 
others  from  doing  so. 

William  H.  Thomas,  supervisor  of  registration  for  Callaway  County, 
on  page  20,  testifies : 

Question.  State  whether  there  was  a  system  of  intimidation  in  this  county  to  deter 
officers  of  registration  from  properly  enforcing  the  registry  law. — Answer.  IBefore  the 
commencement  of  the  registration  there  was  a  great  deal  of  talk  against  the  registration 
law,  and  threats  that  it  should  not  be  carried  out,  which  created  what  I  call  a  system 
of  intimidation  that  deterred  many  men  from  undertaking  the  registration  who  were 
<lisposed  to  faithfully  carry  out  the  law. 

On  page  23,  sarnie  witness  testifies : 

It  was  the  general  talk  throughout  the  county  among  the  disloyal  that  they  intended 
to  have  a  "free  election  or  a  free  fight,"  and  they  intended  to  register  anyhow  or  have 
a  fuss  over  it.  That  kept  men  from  goiug  to  the  place  of  registration  and  laying  in 
objections. 

Same  witness,  on  page  20,  testifies : 

Question.  What  advice  was  given  to  the  people  concerning  the  law  by  the  con- 
servative press,  speakers,  and  candidates  for  office? — ^Answer.  Their  advice  was  some- 
what various;  some  advised  confederate  soldiers  to  open  polls  of  their  own;  others 
advised  their  friends  to  go  and  take  the  oath  and  demand  their  right  to  vote,  and  vote; 
conveying  the  idea  to  my  mind  that  they  must  do  so,  peaceably  if  they  could,  and  forci- 
bly if  they  could  not.  A  great  many  persons  advised  the  taking  of  the  oath  and 
registering,  holding  it  to  be  unconstitutional  and  of  no  force. 

•     But  there  is  other  testimony,  and  of  still  more  importance,  showing 
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the  attempt  to  institute  a  reign  of  fear.  The  contestant  himself,  who 
now  would  enjoy  the  fruit  of  such  attempt,  seems  to  have  been  more 
than  a  disinterested  spectator. 

On  the  4th  page  of  his  own  testimony,  Mis.  Doc.  No.  12,  a  witness 
placed  on  the  stand  by  himself,  to  M'it,  James  E,  Turley,  registrar  in 
Bourbon  Township,  testifies,  when  confronted  by  contestant,  as  follows : 

Question.  What  did  these  persons  say  tbat  scared  you  ? — Answer.  When  you  (contest- 
ant) spoke  in  the  cotrrt-honse,  you  asked  if  the  supervisor  was  present,  and  when  told 
that  he  was  not,  then  asked  if  any  registrars  were  present,  and  he  (contestant)  told 
thorn  that  we  (registrars)  wore  in  a  very  delicate  situation,  and  to  be  careful. 

The  effect  of  such  language  in  a  public  speech  in  a  county  court-house, 
where  disloyalty  largely  prevailed,  used  by  an  intelligent  ami  influential 
leader  as  the  contestant  is,  is  readily  understood.  The  very  indefinite 
character  of  the  language  was  only  the  more  calculated  to  alarm.  To 
have  said  to  the  registrars,  "  Execute  the  law,  and  we  will  strike  you 
down,"  ^^'ould  haAe  given  ground  for  the  arrest  of  the  speaker,  and  could 
have  led  to  the  enforcement  of  the  law  under  military  protection ;  but  a 
cunning,  designhig  man  could  in  safety  say,  "Be  careful,  yon  are  in  a 
delicate  situation,"  and  thus  accomplish  as  well  his  object,  the  intimi- 
dation of  the  officers  and  of  those  who  were  disposed  to  come  forward  as 
witnesses. 

Another  witness,  William  H.  Burnham,  belonging  to  an  influential 
i)rofession,  testifies,  on  page  8,  Miss.  Doc.  No.  39 : 

"  I  am  a  Baptist  minister." 

Question.  Did  you  not,  iu  a  speech  in  the  court-house  in  Fulton,  advise  the  people  to 
go  to  the  polls  to  vote,  and  demand  their  right  to  vote  ? — Answer.  I  advised  them  as 
citizens  and  heavy  tax-payers  to  go  to  the  polls  and  demand  their  right  to  vote. 

Q.  Did  you  regard  the  voter's  oath  as  binding? — A.  I  did  not,  iu  a  moral  sense.  I 
regarded  it  as  an  outrage  on  the  rights  of  freemen. 

But  the  enenues  of  a  legal  registration  in  this  county  were  not  satisfied 
with  the  influence  alone  of  their  county  leaders  in  the  work  of  intimida- 
tion, and  we  find  one  of  their  leaders  in  the  State  at  large  appearing 
there  on  the  stage  and  adding  the  powerful  influence  of  his  voice  to  that 
of  Baptist  ministers  and  that  of  the  contestant. 

An  intelligent  Baptist  minister,  on  page  8,  testifies : 

Question.  Were  not  the  people  of  this  county  advised  to  take  the  oath  imposed  hy 
the  constitution,  upon  the  ground  that  this  provision  of  the  ccnistitutiou  was  unconsti- 
tutional, and  the  State  had  no  right  to  impose  that  oath  on  the  voter  f — AnsVer.  I  did 
hear  the  people  so  advised  by  Jlr.  Frank  P.  Blair,  of  St.  Louis. 

The  effect  is  readily  understood  of  such  words  of  advice  fron]  such 
leaders,  intermingled  with  threats  of  violence,  where  the  disloyal  senti- 
ment and  numerical  force  were  largely  in  the  ascendant. 

The  above  testimonj'  is  sufficient  to  show  good  reason  for  a  settled 
and  general  feeling  of  fear  and  intimidation.  And  the  registration  itself 
shows  that  it  did  exist,  even  if  there  Avere  no  further  evidence.  The 
very  fact  that  two  thousand  and  thirty-four  were  registered,  is  of  itself 
sufficient.  But  there  is  other  testimony.  AVas  the  effect  produced  that 
would  have  been  inferred  °i 

On  page  9,  Mis.  Doc.  No.  39,  H.  S.  Turner,  in  Round  Prairie  Town- 
ship, testifies: 

Question.  What  did  you  do  in  the  way  of  registering  that  township? — Answer.  I 
registered  one  day. 

Q.  Did  you  then  resign  the  position  ? — A.  I  did,  sir. 

Q.  What  were  your  reasons  for  so  doing  ? — A.  I  found  I  could  not  execute  the  law 
properly. 

Q.  What  were  the  diffloulties  you  had  to  contend  with? — A.  A  great  many  refused 
to  be  questioned  as  to  their  qualifications. 

Q.  Those  whom  you  registered,  did  they  refuse  to  be  questioned? — A.  A  good  many. 
did,  sir. 
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Q.  Did  yon  believe,  from  your  linowledge  of  tlie  townsliip  at  the  time,  that  a  proper 
I'effistration  of  tlio  township  conUl  be  made  under  the  la\v  ? — A.  I  did  not,  sir. 

Q.  Were  persons  wlioni  yon  liiiew  to  ba  discinalified  demanding  to  be  pnt  on  the 
lists  as  voters  ? — A.  Yes,  sir. 

Q.  Were  persons  registered  in  tliat  township  by  Jlr.  Manpin  whom  you  knew  to  be 
dis<|ualified? — A.  A  number  of  them,  sir. 

.Jiimes  ]'].  Tarley,  registrar  in  Bourbon  Townsliip,  on  page  10,  testifies: 

Qnestion'.  Was  there  any  diiifienlty  in  registering  that  township  ? — Answer.  None 
lii'tween  me  and  the  people. 

y.  Did  you  register  every  one  wlm  wonld  take  the  oatli.? — A.  Some  I  iiersuaded  not 
to  ap)>ly,  as  (hey  were  discpuiliSed,  and  others  wont  away  without  ottering  to  talve  it. 

Q.  Were  objections  made  to  tliose  offering  to  register  1 — A.  None,  sir. 

Q.  Have  you  any  reason  to  believe  that  objections  would  hiivc,  been  made  if  those 
desiring  to  object  had  tliought  themselves  safe  in  olijeeting  ? — A.  They  told  me  so ;  that 
is  the  best  evidence  1  have. 

Jolin  Yount,  registrar  of  Cedar  Townsliip,  on  page  17,  testifies: 

Question.  Were  there  any  objections  made  to  those  registering? — Answer.  No,  sir; 
some  told  me  they  were  afraid  to  act  as  wih.u'sscs. 

Q.  What  was  tire  reason  ? — A.  On  acco:int  of  lUo  disloyal. 

On  cross-examination  by  c-outestaiit,  same  witness  testifies: 

Question.  Did  you  have  any  trouble  from  intimidation  or  otherwise  in  registering- 

your  township  ? — Answer.  I  did  not;  witnesses  said  they  would  not  attend,  and  I  did 

not  think  it  safe  to  risk  it  myself 

Abram  Snethen,  page  18,  testifies: 

Question.  Did  such  threats  prevent  men  from  acting  as  witnesses  before  the  registrar 
against  disqualified  persons  ? — Answer.  I  think  they  did. 

James  S.  Henderson,  on  page  26,  testifies: 

I've  lived  here  (Fnlton)  about  forty  years;  my  acquaintance  might  bo  said  to  he 
general. 

Question.  "Were  you  applied  to  by  the  supervisor  of  registration  to  register  Fulton 
Township  .' — xVnswer.  Yes,  sir. 

Q.  Did  you  decline  to  do  so '? — A.  I  did. 

Q.  What  were  your  reasons  for  declining? — A.  I  did  not  wish  to  register  the  town- 
ship. 

Q.  Did  you  believe  you  could  properly  enforce  the  registry  law  ? — A.  I  did  not  know 
that  I  could  not,  but  didn't  wish  to  have  any  conflict  with  the  inhabitants. 

It  thus  appears  that  the  efforts  of  the  contestant  and  other  leaders  to 
produce  a  state  of  fear  and  intimidation  were  successful,  as  the  evidence 
is  conclusive  that  the  efforts  were  made,  and  that  the  fear  thereafter 
existed,  and  to  such  an  overpowering  extent  that  the  disqualified 
demanded  to  be  put  on  the  lists  of  voters,  refusing  to  be  questioned, 
and  that  those  who  wonld  have  objected  as  witnesses  did  not  object, 
believing  it  to  be  unsafe. 

Shoukl  there  be  a  remaining  doubt,  the  following  testimony  proves 
as  clearly  that  such  a  state  of  things  existed  as  that  fruit  proves  the 
character  of  the  tree. 

On  page  10,  Mis.  Doc.  No.  39,  H.  S.  Turner,  who  served  one  day  as 
■  registrar  in  Eound  Prairie  Township,  and  resigned  because  he  "could 
not  execute  the  law  properly,  a  great  many  refusing  to  be  questioned," 
testifies: 

Question.  A\')io  was  appointed  afterward  to  register  that  township  ? — Answer.  A.  B, 
ilaupin. 

Q.  Were  persons  registered  in  that  township  bir  Mr.  Manpin  whom  you  knew  to  he 
disqualified? — A.  A  number  of  them,  sir. 

On  pages  '20  and  21,  William  H.  Thomas,  supervisor  of  registration 
for  the  county,  testifies: 

Question.  Were  you  present  at  the  registration  of  voters  at  any  time  in  the  township 
of  Fulton  ? — Answer.  For  some  time  previous  to  the  registration  in  Fulton  Township  I 
had  been  endeavoring  to  get  various  men  whom  I  thought  would  carry  out  the  law  in 
Fulton  Township.  I  found  it  difficult  to  do  so.  As  a  tinal  resort,  I  appointed  Mr.  J. 
D.  Snedicor,  who  had  aited  as  provost  marshal  for  tlie  county,  who.  I  thought,  had  a 
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better  chance  to  do  the  work  legally  than  any  other  man  I  could  get.    I  went  into  his 
office  soon  after  he  commenced,  and  saw  him  register  a  number  ot  persons. 

Q.  How  did  he  register  such  persons  as  you  saw  him  register  m  the  beginning? — A. 
I  thought  his  whole  movements  were  contrary  to  the  law  in  this,  that  he  subscribed  the 
names  of  applicants  instead  of  their  subscribing  their  own  names,  as  the  law  directs ; 
and  that  he  merely  asked  them  if  they  could  take  the  oath.insteadof  administering  it; 
and  that  he  totally  failed  to  administer  the  additional  oaibh  given  under  the  attorney 
general's  instructions,  by  which  to  ascertain  the  True  qualifications  of  applicants.  I 
protested  against  the  proceeding  as  being  illegal,  became  disgusted,  and  left  the 
office.     I  was  not  in  the  office  of  any  other  registrar  in  the  county. 

It  is  true  this  registrar,  Siiedicor,  on  page  14,  Mis.  Tfoc.  jSTo.  12,  tes- 
tifies, oa  the  part  of  the  contestant,  that  he  enforced  the  law : 

Question.  Did  you  have  any  difficulty  in  enforcing  the  registry  law  in  its  letter  and 
spirit  in  your  township  ? — Answer.  I  did  not. 

To  show  the  spirit  in  which  he  enforced  tlie  law,  reference  is  made  to 
testimony  on  page  9  of  Mis.  Doc.  No.  39.    Jesse  Garner  testifies: 

Question.  Mr.  Garner,  where  do  you  reside? — Answer.  I  have  lived  in  this  county 
ten  or  eleven  years. 

Q.  Were  you  in  the  military  service  during  the  war? — A.  I  was,  under  Jackson's 
first  call  for  State  troops. 

Q.  Were  you  in  a  battle  during  the  war  ? — A.  I  was  in  the  battle  of  Wilson's  Creek. 

Q.  On  what  side  did  you  fight? — A.  I  fought  under  General  Sterling  Price. 

Q.  Were  you  registered  as  a  qualilied  voterin  November? — A.  I  was  registered. 

Q.  By  whom  were  you  registered  ? — A.  By  Mr.  Suedioor. 

Q.  Were  you  wounded  in  the  battle  of  Wilson's  Creek  ? — A.  Yes,  sir,  I  was. 

Q.  Did  you  return  to  Fulton  ? — A.  Yes,  sir. 

Q.  Did  Mr.  Saedicor,  the  registrar  of  Fulton  Township,  see  you  after  you  returned  ? — 
A.  Yes,  sir ;  I  expect  he  did. 

Q.  Did  he  make  any  inquiry  of  you  when  you  registered  ? — A.  I  told  him  that  I  had 
been  called  out  by  Jackson,  and  that  I  fought  at  Wilson's  Creek. 

As  this  registrar,  Snedicor,  may  be  again  referred  to,  let  it  be  borne 
in  mind  that  he  swears  he  enforced  the  law  in  spirit,  and,  at  the  same 
time,  registered  a  rebel  soldier  who  " told  him  that  he  had  fought  at 
Wilson's  Creek." 

In  another  township,  Nine-mile  Prairie,  William  B.  Miller  testifies : 

Question.  Did  you  know  of  any  persons  whom  you  knew  to  be  disqualified  under  the 
law  registering  in  that  towushij)? — Answer.  Yes,  sir,  I  did. 

Q.  How  did  you  know  they  were  disqualified  ? — A.  Well,  one  of  them  had  his  arm 
taken  off  at  Moore's  Mill  fight ;  his  name  was  Franklin  Bruce. 

Q.  What  service  was  he  in  ? — A.  He  was  in  the  rebel  service. 

Q.  Give  the  names  of  any  other  men  besides  Bruce  that  had  been  in  arms  against  the 
government  who  registered  in  your  township. — A.  There  was  one  Scholl,  Hutz,  and 
James  Bayley. 

In  another  townshij),  St.  Anbert,  Albert  C.  Herring  testifies,  on  page 
15: 

Question.  Where  do  you  live? — Answer.  In  St.  Aubert,  in  this  county. 

Q.  Were  you  ever  in  the  rebel  service  ? — A.  I  was  ;  I  joined  in  the  fall  of  1864. 

Q.  Were  you  registered  as  a  qualified  voter  in  St.  Aubert  Township  ? — A.  I  was. 

Q.  By  whom  were  you  registered  ? — A.  By  George  A.  Moore. 

Q.  Did  he  administer  the  oath  to  you  ? — A.  He  did. 

Q.  Did  lie  administer  the  oath  to  you,  or  did  he  ask  you  whether  you  could  take  it? — 
A.  He  administered  it. 

Q.  Did  he  administer  any  oath  to  you  to  inquire  whether  you  were  qualified? — A. 
Ivo,  sir;  he  read  the  oath  to  me,  and  registered  me  as  a  qualified  voter. 

And  yet  the  registrar  swears  (page  9  of  contestant's  testimony.  Mis. 
Doc.  No.  12)  he  complied  "in  letter  and  spirit  with  the  registration 
law,"  and  his  testimony  is  relied  upon  by  the  contestant  to  prove  the 
legality  of  the  registration. 

FEAK   STILL   OPERATINa  ATHEN   TESTIMONY  WAS   TAKEN. 

Why,  it  is  apparent  in  the  testimony,  although  not  taken  with  a  view 
of  disclosing  the  fact,  that  through  the  fear  above  proven,  witness 
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did  not  testify  freely.    Abram  Snethen  (on  page  18,  Mis.  Doc.  No.  39) 
testifies,  wheu  cross-examined  by  the  contestant : 

Question.  Can  you  give  tlie  name  of  any  man  in  your  township  whom  you  heard 
tlireateu  ? — Answer.  I  don't  think  I  can  feel  safe  in  doing  so. 

Being  still  pressed  by  the  contestant,  and  feeling  a  sense  of  danger, 
to  the  qnestion,  "Do  you  remember  the  name  of  any  man  whom  you 
heard  threaten?"  he  replied,  "I  don't  remember  any." 

The  reluctance  with  which  James  S.  Henderson,  a  witness  for  sitting 
member,  on  page  37,  Mis.  Doc.  No.  39,  testifies  as  to  the  reason  he 
declined  to  act  as  registrar,  can  only  be  accounted  for  on  the  ground  of 
fear  still  existing.  To  the  question,  "What  were  your  reasons  for 
declining?"  he  answered,  "I  did  not  wish  to  register  the  township."  It 
required  another  question  to  bring  the  reply,  "I  did  not  wish  to  have 
any  conflict  with  the  inhabitants." 

And  what,  but  this  prevailing  fear  aroused  by  contestant  and  his 
friends,  could  have  caused  the  registrars  to  disregard  the  .lists  of  dis- 
loyal names  furnished  them  by  Mr.  Thomas,  the  supervisor  of  registra- 
tion? The  testimony  on  page  20,  Mis.  Doc.  No.  39,  shows  that  coj)ies  of 
those  enrolled  as  disloyal  in  1862  were  furnished  the  registrars.  While 
those  copies  of  lists  of  names  do  not  come  to  the  committee  as  satisfac- 
tory evidence  that  the  persons  named  were  disloyal,  there  can  be  no 
doubt  the  registrars  would,  in  the  absence  of  other  testimony,  have 
rejected  them  under  a  strict  enforcement  of  the  law,  that "  no  person  shall 
be  deemed  a  qualified  voter  who  had  enrolled  himself,  or  authorized 
himself  to  be  enrolled,  as  disloyal  or  a  southern  sympathizer."  But  (see 
page  20)  about  five  hundred  of  them  on  such  lists  were  registered  as 
qualified  voters,  notwithstanding  the  law  requires  (section  9)  that  "the 
officer  of  registration  shall,  before  entering  the  name  of  any  person  upon 
the  register  of  qualified  voters,  diligently  inquire  and  ascertain  that  he 
has  not  done  any  of  the  acts  specified,"  &c.,  among  which  acts,  having 
enrolled  as  disloyal  is  one.  With  the  prima  facie  evidence  in  their 
hands,  the  registrars  institute  no  inquiry,  which  is  accounted. for  by  the 
fear  to  exercise  their  "own  knowledge,"  which  they  were  required  by 
law  to  exercise,  and  the  fear  of  others  to  come  forward  and  testify. 

In  five  out  of  nine  townships  in  the  county  not  one  rejected  name  is 
to  be  found,  and  there  were  but  forty-one  in  the  entire  county  rejected. 

In  view  of  such  a  state  of  things,  is  it  to  be  wondered  at  that  confed- 
erate soldiers,  who  met  at  the  county  seat  on  the  third  day  of  registra- 
tion "to  decide  whether  they  would  vote  independent  of  the  registration 
or  not,"  "  went  and  did  nothing?"    (See  page  27,  Mis.  Doc.  No.  39.) 

Seeing  no  objection  on  the  part  of  either  registrars  or  others  to  returned 
rebel  soldiers,  even  to  the  well-known  wounded  and  one-armed,  it  was 
unnecessary  for  them  "  to  decide  to  vote  independent  of  the  registration," 
and  of  course  they  "went  and  did  nothing." 

THE  BALLOT-BOX  CANNOT  BE  PUEIPIBD. 

Sufiicient  testimony  has  been  quoted  to  satisfy  the  House  that  such  a 
state  of  fear  existed  in  Callaway  County  that  there  was  not  a  proper 
enforcement  of  the  law,  but  such  a  disregard  that  it  is  impossible  to 
ascertain  what  should  have  been  the  legal  vote  in  regard  to  numbers; 
disloyalty  being  triumphant,  the  loyal  intimidated,  registrars  powerless, 
witnesses  awed  into  silence,  "a  quiet  election,"  and  even  "a  quiet  regis- 
tration," because  the  disloyal  controlled  all  as  they  desired. 

Loyalty  and  justice  demand  that  the  election  in  that  county  (Callaway) 
be  regarded  as  a  nullity;  that  treason  be  thus  rebuked,  and  those  who 


394  DIGEST    OF    ELECTION    CASES. 

tailed  in  their  efforts  to  destroy  their  goverument  by  the  bullet  be  taught 
that,  if  permitted  to  control  it  by  the  ballot,  they  shall  not  be  permitted 
to  do  so  in  open  and  flagrant  violation  of  the  law. 

The  rejection  of  the  vote  of  that  county  leaves  the  contestee  in  his 
seat. 

J.  W.  McOLURG. 


[second  keport.] 
SWITZLER  vs.  ANDERSON. 

January  14,  1868. — Mr.  Ooolc,  from  the  Committee  of  Elections,  made 

the  following  report : 

The  Committee  of  Elections,  to  irltichwaK  referred  the  memorial  of  William 
F.  Switzler,  claiming  to  be  entitled  to  the  seat  now  occupied  hy  George  W. 
Anderson,  as  representative  from  the  ninth  congressional  district  of  Mis- 
souri, submits  the  following  report: 

On  the  23d  daj^  of  ^Slarch  last  this  committee  made  a  report  in  this 
case,  in  which,  after  discussing  the  various  questions  arising  in  the  case, 
the  committee  recommended  the  passage  of  the  following  resolutions : 

JSesolred,  That  C4eorge  W.  Anderson  is  not  entitled  to  a  seat  in  tliis  House  as  a  repre- 
sentative in  the  fortieth  Congress  from  tlie  ninth  congressional  district. 

Sewlved,  That  William  F.  Switzler  is  entitled  to  a  seat  in  this  honse  as  a  representa- 
tive from  the  ninth  congressional  district  of  Missouri.  (See  report  No.  98, 40th  Congress?, 
2d  session.) 

On  the  IGth  day  of  July  last,  after  the  report  had  been  considered  in 
the  House,  it  was  ordered  that  the  case  be  recommitted  to  the  Committee 
of  Elections,  with  instructions  to  examine  into  the  charges  made  against 
the  contestant  by  the  gentleman  from  Missouri,  (Mr.  Benjamin,)  and  to 
report  thereon  to  the  House,  with  leave  to  send  for  persons  and  papers. 
There  was  not  sufficient  time  at  the  last  session  for  the  coniinittee  to 
execute  the  order  of  the  House  at  that  session;  the  case  was  consequently 
postponed  until  the  present  session,  and  time  given  to  the  parties  to  take 
proof  upon  the  question  thus  referred  to  the  committee.  The  charges 
made  against  the  contestant  by  the  gentleman  from  Missouri,  Mr.  Ben- 
jamin, as  understood  by  the  committee,  were  charges  of  personal  dis- 
loyalty, and  that  he  had  given  aid  and  comfort  to  the  enemies  of  the 
republic  during  the  rebellion.  No  testimony  has  been  taken  by  the  sit- 
ting member,  or  by  any  other  person,  in  support  of  the  charges  which 
the  committee  was  directed  to  investigate.  A  file  of  the  newspaper  of 
which  the  contestant  was  the  editor  has  been  submitted  to  the  committee 
by  the  contestant.  This  newspaper  was  referred  to  by  Mr.  Benjamin  in 
the  speech  made  by  him,  and  the  charges  made  by  him  were  paitly  based 
upon  articles  published  in  that  paper.  A  lai-ge  mass  of  evidence  has 
been  taken  by  the  contestant  to  refute  the  charges  made  against  him ;  but 
to  this  testimony  the  committee  do  not  deem  it  necessary  specially  to 
refer,  for  the  reason  that,  in  the  opinion  of  the  committee,  no  evidence 
lias  been  adduced  which  sustains  the  charges  of  disloyalty  made  against 
the  contestant. 

The  rule  adopted  by  the  committee  and  the  House  in  the  Kentucky 
cases  was  thus  stated : 

While  the  cijmmittee  entertained  no  doubt  that  it  is  the  right  and  duty  of  the  House 
to  turn  back  from  its  very  threshold  every  one  seeking  to  enter  who  has'been  engaged 
in  armed  hostility  to  the  government  of  the  United  States,  or  has  given  aid  or  comfort 
to  its  enemies  during  the  late  rebellion,  yet  we  believe  that  in  our  government  the 
right  to  representation  is  so  sacred  that  no  man  who  has  been  duly  elected  by  the  leo-al 
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voters  of  his  district  should  ha  refused  his  seat  upon  the  ground  of  his  personal  dis- 
loyalty, unless  it  is  proven  that  lie  has  been  guilty  of  such  open  acts  ot  disloyalty  that 
lie  cannot  honestly  aud  truly  take  the  oatli  prescribed  by  the  act  of  July  2,  1862 ;  and 
further,  that  the  commission  of  such  acts  of  disloyalty  to  the  government  should  uot  be 
suspected  merely,  but  should  bo  proven  by  clear  and  satisfactory  testimony,  and  that 
while  mere  want  of  active  support. of  the  government,  or  a  passive  sympatliy  with  the 
rebellion,  are  not  sufficirut  to  exclude  a  ])erson  regularly  elected  from  taking  his  seat 
in  the  House,  yet  whenever  it  is  shown  by  proof  that  the  claimant  has,  by  act  or  speech, 
given  aid  or  countenance  to  tlie  rebelliou,  he  should  not  be  permitted  to  take  the  oath, 
and  such  acts  or  speech  need  uot  be  sucli  as  to  constitute  treason  technically,  but  must 
have  bi'cn  so  overt  and  public,  and  must  havc^  been  done  or  said  under  such  cu'cum- 
stances,  as  fairly  to  show  that  they  were  actually  designed  to,  and  iu  their  nature 
tended  to,  forward  the  cause  of  the  rebellion. 

The  comiuittee,  after  a  careful  re-exaininatiou  of  the  case,  adheres  to 
the  general  reasoning  and  to  the  conclusions  of  the  former  report;  and 
it  further  reports  that  while  there  are  many  things  contained  in  the 
newspaper  of  which  contestant  was  the  acknowledged  editor  which  the 
committee  cannot  approve,  and  deems  mischievous  in  their  tendency,  yet 
there  is  no  such  ijroOf  of  the  disloyalty  of  the  contestant  as  to  exclude 
him  from  a  seat  in  this  house  under  the  rule  adopted  in  the  Kentucky 
election  cases  as  above  stated.  (See  report  i^To.  2,  4:0th  Congress,  2d 
session.) 

It  is  due  to  the  contestant  to  say  that  he  entirely  disclaims  the  author- 
ship of  or  any  responsibility  for  the  article  ijublished  in  his  newspaper 
in  relation  to  the  death  of  Colonel  Ellsworth,  quoted  in  the  speech  of 
Mr.  Benjamin,  and  stated  to  the  committee  that  the  same  was  inserted 
in  the  jiaper  without  his  knowledge,  and  that  he  never  approved  it,  and 
no  ])roof  has  been  offered  showing  his  resjjonsibility  for  the  article  be- 
yond the  fact  that  it  apjjeared  as  editorial  in  the  newspaper  of  which  he 
was  the  editor,  while  the  general  tenor  of  the  editorials  in  the  same  paper 
containing  that  article  are  of  a  different  character. 

The  committee  therefore  again  recommend  the  adoption  of  the  follow- 
ing resolutions: 

Besolved,  That  George  W.  Anderson  is  not  entitled  to  a  seat  in  this. 
house  as  a  representative  in  the  fortieth  Congress  from  the  ninth  con- 
gressional district  of  Missouri. 

Resolved,  That  William  F.  Switzler  is  entitled  to  a  seat  in  this  house 
as  a  representative  from  the  ninth  congressional  district  of  Missouri. 


SAMUEL  E.  SMITH  Vs.  JOHN  YOUNC  BEOWK 

Disloyalty  expressed  in  a  letter  disqualifies  from  holding  office  under  special  con- 
gressional enactment. 

Where  the  minority  candidate  claimed  the  seat  on  the  ground  of  the  ineligibility  of  the 
majority  candidate,  it  was  held  that  a  minority  of  voters  cannot,  without  special  pro- 
vision, elect  a  representative. 

The  House  (February  13)  declared  Brown  not  entitled  to  the  seat — yeas,  108 ;  nays, 
43;  and  also  declared  (February  15)  Sniitli  not  entitled  to  the  seat — yeas,  102:  nays,  30. 

January  21,  18G8. — Mr.  Dawes,  from  the  Committee  of  Elections,  made 

the  following  report : 

The  Committee  of  Elections,  to  icJdch  were  referred  the  credentials  of  John 

Young  Brown,  claiming  to  be  a  representative  in-  the  p result  Congress 

from  the  second  district  in  Kentucky,  and  the  memorial  of  Samuel  JE. 

Smith,  claiming  to  have  been  duly  elected  as  such  representative,  submits 

the  folloiving  report : 

Under  the  resolution  of  reference,  the  committee  was  instructed  to 
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"  inquire  aud  report  wbetber  John  Young  Brown  is  disqualified  from 
sitting  as  a  member  of  tliis  house  on  account  of  his  having  been  guilty 
of  acts  of  disloj-alty  to  the  government  of  the  United  Sta-tes,  or  having 
given  aid  and  comfort  to  its  enemies." 

The  said  Smith  contests  the  right  of  the  said  Brown  to  the  seat  upon 
the  same  ground,  and  claims  for  himself  the  seat  upon  what  he  insists  to 
be  the  legal  result  of  such  acts  of  disloyalty  on  the  part  of  Brown. 

The  charges  against  the  loyalty  of  Brown  must  therefore  be  first 
inquired  into,  and  then,  if  established,  their  legal  result  will  be  examined. 

A  sub-committee  of  the  Committee  of  Elections,  under  the  oi'der  of 
this  house,  visited  Kentucky  lor  the  purpose  of  prosecuting  this  inquiry, 
and  like  inquiry  in  respect  to- other  members  elect  from  that  State,  and 
the  result  of  its  investigations  is  embodied  in  Mis.  Doc.  TSTo.  47,  1st 
session,  and  so  much  thereof  as  pertains  to  the  present  inquiry  is  em- 
bodied in  pages  90  to  112,  inclusive.  There  were  some  other  documents, 
which  accompany  this  report,  laid  before  the  committee  at  the  hearing 
by  agreement  of  parties. 

Both  claimants  were  heard  by  themselves  and  by  counsel,  and  it  only 
remains  for  the  committee  to  present  the  conclusions  to  which  it 
has  arrived  upon  a  careful  consideration  of  the  whole  evidence. 

On  the  2d  of  July,  1862,  Congress  enacted — 

That  hereafter  every  person  elected  or  appointed  to  anyofifice  of  honor  or  profit  under 
the  government  of  the  United  States,  either  in  the  civil,  military,  or  naval  departments 
of  the  public  service,  excepting  the  President  of  the  United  States,  shall,  before  entering 
upon  the  duties  of  such  office,  and  before  being  entitled  to  any  of  the  salary  or  other 
emoluments  thereof,  take  and  subscribe  the  following  oath  or  affirmation  : 

I,  A.  B.,  do  solemnly  swear  (or  affirm)  that  I  have  never  voluntarily  borne  arms 
against  the  United  States  since  I  have  been  a  citizen  thereof;  that  1  have  voluntarily  given 
no  aid,  countenance,  counsel,  or  encouragement  to  persons  engaged  in  armed  hostility 
thereto ;  that  I  have  neither  sought,  nor  accepted,  nor  attempted  to  exercise  the  functions 
of  any  office  whatever  under  any  authority  or  pretended  authority  in  hostility  to  the 
United  States ;  that  I  have  not  yielded  a  voluntary  support  to  any  pretended,  government, 
authority,  power,  or  constitution  within  the  United  States  hostile  or  inimical  thereto. 
And  I  do  further  swear  (or  affirm)  that,  to  the  best  of  my  knowledge  and  ability,  1  will 
support  and  defend  the  Constitution  of  the  United  States  against  all  enemies,  foreign 
and  domestic ;  that  I  will  bear  true  faith  and  allegiance  to  the  same ;  that  I  take  this 
obligation  freely,  withovit  any  mental  reservation  or  purpose  of  evasion ;  and  that  I 
■will  well  and  faithfully  discharge  the  duties  of  the  office  on  which  I  am  about  to  enter : 
so  help  me  God. 

The  committee  understands  itself  to  be  instructed  to  inquire  whether 
the  said  Brown  has  committed  any  of  the  acts  which  he  is  required  by 
said  statute,  before  entering  upon  the  duties  of  a  representative,  to 
make  oath  that  he  has  not  done. 

Tlie  evidence  relied  upon  to  sujiport  this  charge  of  disloyalty  against 
Mr.  Brown  is  contained  in  the  following  letter,  written  by  him  at  the 
time  it  bears  date,  to  the  editors  of  the  Louisville  Courier,  and  published 
in  that  paper  on  the  15th  day  of  May  following : 

[TTrom  the  liOuisville  Courier,  May  15,  1861.] 

Elizabethtown,  April  18,  1861. 
Editors  Louisville  Courier  : 

My  attention  has  been  called  to  the  following  paragraph,  which  appeared  in  your 
paper  of  this  date : 

"JoHx  Young  Brown's  Position. — This  gentleman,  in  reply  to  some  searching 
interrogatories  put  to  him  by  Governor  Helm,  said,  in  reference  to  the  call  of  the  Presi- 
dent for  four  regiments  of  volunteers  to  march  against  the  South — 

'"I  loould  not  send  one  soUtari/  man  to  aid  that  government,  and  those  who  volunteer 
should  be  shot  down  in  their  trades'  " 

This  ambiguous  report  of  my  remarks  has,  I  find,  been  misunderstood  by  some  who 
have  read  it,  who  construe  my  language  to  apply  to  the  government  of  the  Confederate 
JiStaies !    AVhat  I  did  say  was  this  : 

"Not  one  man  or  one  dollar  will  Kentucky  furnish  Lincoln  to  aid  Mm  in  hia  unlioly 
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war  against  the  South.  If  this  norihern  army  shall  attempt  to  cross  our  liorclers,  ive  will 
resist  it  unto  the  death  ;  iind  if  one  man  shall  be  found  in  onr  Commonwealth  to  volunteer 
to  join  them,'  he  oiu/hl,  and  I  believe  will,  he  shot  clown  before  he  leaves  the  State." 

This  was  not  said  in  reply  to  any  question  propounded  by  ex-Govcrnor  Helm,  as  you 
have  stated,  and  is  no  more  ilmn  I JYequently  uttered puWicl y  and  privately  piioi  to  my 
debate  with  hira. 

Respectfully, 

JOHN  YOUNG.  BROWN. 

Mr.  Brown,  in  refutation  of  any  inference  from  this  letter  tliat  he  had 
"  vohmtarily  given  any  aid,  conntenanoe,  counsel,  or  encouragement  to 
persons  engaged  in  armed  hostility  to  the  United  States,"  insisted  that 
it  should  be  judged  by  the  i)osition'of  his  State  at  the  time  it  was  pub- 
lished and  his  own  contemporaneous  acts  and  speeches.  And  he  claimed 
that  Kentucky  had  undertaken  at  that  time  to  assume  a  position  of  strict 
neutrality  between  the  Union  and  those  who  were  seeking  its  destruction 
by  oi)en  war,  and  that  the  best  Union  men  of  the  State  were  making 
this  efibrt  in  aid  of  the  Union  itself,  as  the  only  possible  means  open  to 
them  to  prevent  it  from  being  drawn  into  the  vortex  of  the  rebellion ; 
and  that,  inasmuch  as  there  existed  more  apprehension  in  the  minds  of 
the  people  of  that  State  of  an  invasion  from  the  government  tlian  from 
the  rebels,  the  language  of  this  letter  was  necessary  to  convince  them  of 
the  real  character  of  the  neutrality  proposed,  and  was  written  for  that 
purpose  in  aid  of  that  neutrality.  In  confirmation  of  this  constructiou 
of  the  letter,  he  ajjpealed  to  the  documents  which  accompany  this  report, 
to  wit:  an  account  of  a  Union  meeting  held  in  Louisville  on  the  day  of 
the  date  of  the  letter,  at  which  he  addressed  the  people ;  a  card  published 
by  him  on  the  13th  day  of  May  following,  announcing  himself  as  a  can- 
didate for  re-election  to  Congress,  and  comments  upon  the  same  in  the 
Louisville  Democrat  and  Journal,  with  the  additional  fact  that  no  act  of 
hostility  to  the  government  since  the  publication  of  the  letter  of  the  18th 
of  April,  1861,  is  proved  against  him. 

Does  the  letter  itself  admit  of  the  construction  now  put  upon  it  by  Mr. 
Brown,  viz.,  that  of  enforcing  neutrality  between  the  government  and 
its  foes,  or  is  there  anything  shown  in  the  contemporaneotis  history  or 
subsequent  course  of  its  author  to  aid  such  a  constructiou  ?  The  natural 
import  of  its  language  is  not  that  of  neutrality,  bvrt,  instead,  breathes 
the  most  deadly  hostility  to  the  government  of  his  coimtry,  and  a  threat 
of  death  to  any  one  of  his  fellow-citizens  who  should  aid  it  against  its 
enemies.  It  was  hostile,  not  only  to  the  government  itself  in  its  struggle 
for  its  life,  but  also  to  the  very  neutrality  of  Kentucky  which,  however 
well  intended  by  some  of  its  supporters,  was  itself  aid  and  comfort  to  the 
enemy  in  a  war  in  which  there  was  no  middle  ground,  and  he  who  was 
not  for  the  government  could  not  help  being  counted  against  it.  It  is 
not  the  intention  of  the  committee,  however,  to  discuss  the  question  of 
Kentucky  neutrality.  It  was  alike  an  anomaly  and  an  impossibility,  and 
all  traces  of  it  soon  passed  away,  leaving  all  who  professed  it  to 
unmasked  support  of  the  cause  most  in  accord  with  their  sympathies. 

But  this  letter  was  not  faithful  even  to  this  "neutrality."  He  com- 
plains in  this  letter  that  he  has  been  misunderstood,  and  he  writes  it  to 
correct  that  misunderstanding.  Somebody  has  put  into  liis  mouth  these 
words:  "I would  not  send  one  solitary  man  to  aid  that  (joecrnment,  and  those 
who  volunteer  should  be  shot  down  in  their  trades.^'  This,  he  says,  is  "am- 
Mguous,''  that  is,  may  apply  to  the  one  side  as  well  as  to  the  other,  and 
"some"  are  left,  he  says,  to  believe  that  it  may  "apply  to  the  govern- 
ment of  the  Confederate  States."  He  will  not  permit  any  one  to  put 
words  of  this  character  in  his  mouth,  tliat  will  apply  equally  to  one  side 
or  the  other,  or  that  any  one  can  apply  to  the  government  of  the  Con- 
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federate  States.    That  is  not  the  "neutrality"  he  is  striving  for,  and 
therefore  he  corrects  it  in  these  words : 

What  I  did  say  was  this : 

Not  one  man  or  one  dollar  will  Kentucky  furnish  Lineohi  to  aid  him  in  his  iinlioli/ 
war  against  the  South.  If  this  northei-n  armi/  shall  attempt  to  cross  our  borders,  we  will 
resist  it  unto  the  death;  and  if  one  man  shall  be  found  in  our  Commonwealth  to  volun- 
teer to  join  them,  he  ought,  and  I  believe  will,  be  shot  doicn  before  he  leaves  tlie  State. 

Understand  me,  fellow-citizens  of  Kentucky.  This  is  my  position  : 
"  iTot  one  man  or  one  dollar  will  Kentucky  furnish  Lincoln  to  aid  him  in 
his  unholy  war  against  the  South."  Mind  you,  no  one  has  a  right  to 
*' construe  my  language  to  apply  to  the  confederate  government."  "If 
this  northern  army" — take  notice,  I  sa,j  northern  army;  no  one  has  a 
right  to  apply  my  language  to  the  southern  army — "if  this  northern 
army  shall  attempt  to  cross  our  borders,  we  will  resist  it  unto  death,  and 
if  one  man  shall  he  found  in  our  Commonwealth  to  volunteer  to  join 
them" — don't  mistake  me,  I  use  no  ^•ambiguous"  language — "if  any  man 
volunteer  to  join  the  northern  army,  he  ought,  and  I  believe  he  will,  be 
shot  down  before  he  leaves  the  State." 

The  committee  cannot  understand  how  such  language  can  be  used  to 
assure  the  people  that  its  author  was  neutral.  It  is  of  opinion  that 
it  does  not  admit  of  such  a  construction,  but,  on  the  other  hand,  will 
bear  no  other  interpretation  but  that  of  deadly  hostility  to  the  Union, 
and  the  threatening  with  assassination  every  one  in  the  State  that 
should  go  to  its  support.  If  language  had  been  sought  for  to  best  assure 
the  people  beyond  the  possibility  of  doubt  that  enlistment  in  the  rebel 
army  would  be  safe,  biit  that  death  would  follow  support  of  the  Union 
cause,  it  could  not  have  been  more  fitly  chosen. 

oSTor  does  any  contemporaneous  act  of  Mr.  Brown,  nor  any  of  the  sur- 
rounding circumstances  which  have  been  shown  to  the  committee,  relieve 
this  language  of  this  its  natural  and  obvious  import.  The  attention  of 
the  committee  has  been  called  to  the  fact  that  Mr.  Brown,  on  the  day  of 
the  date  of  this  letter,  addressed  a  large  and  enthusiastic  Union  meet- 
ing in  Louisville.  And  the  question  is  asked:  Would  he,  on  the  very 
day  that  letter  was  written,  in  the  very  town  where  it  was  published, 
have  made  a  Union  speech  if  this  letter  was  truly  in  aid  of  treason 'J 
All  that  is  known  of  that  meeting  by  the  committee  is  derived  from  the 
account  of  it  annexed  to  this  report,  furnished  by  Mr.  Brown  from  a 
paper  of  the  next  day.  It  does  not  appear  from  this  account  that  Mr. 
Brown  made  a  Union  speech  at  all.  But  one  speech  is  reported  in  this 
account — that  of  Mr.  Dixon.  Only  the  editor's  account  of  the  oratorical 
achievement  of  Mr.  Brown  is  given,  and  nd"  attempt  to  furnish  a  word 
he  uttered.  His  burden  was  "the  history  of  the  last  Congress,"  "the 
eftbrts  for  compromise,"  "the  surrender  by  the  republicans  of  the  fund- 
amental idea  of  the  Chicago  platform,  the  positive  non-extension  of 
slavery  in  the  formation  of  the  new  Territories."  We  are  informed  that 
"he  held  his  audience  spell-bound,  as  it  were,  for  more  than  an  hour,  as 
he  poured  out  burning  words  of  indignation  upon  those  who  have  brought 
the  country  into  its  jiresent  unfortunate  condition,  or  depicted  th«  hor- 
rors of  civil  war."  But  who,  in  the  opinion  of  Mr.  Brown,  were  the 
guilty  authors  of  these  calamities,  this  account  does  not  inform  us.  This 
is  lett  all  uncertain,  and  the  language  is  far  more  "  ambiguous"  than  the 
report  of  the  remarks  ^^hich  called  out  the  letter  under  consideration. 
The  traitors  themselves  left  the  halls  of  Congress,  charging  upon  Union 
men  the  responsibility  find  the  calamities  of  the  impending  civil  war. 
This  account  of  Mr.  Brown's  speech  leaves  it  altogether  uncertain 
whether  he  is  lurt  using  their  language.    It  certainly  sheds  no  favorable 
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light  upon  the  true  meaning  of  his  letter.  It  is  well  to  keep  in  mind 
that,  though  the  letter  bears  date  the  same  day  of  this  meeting,  (April 
18,)  it  did  not  meet  the  public  eye  until  May  15,  a  month  after;  so  that 
no  inference  can  be  drawn  from  the  coincidence  of  dates. 

Nor  does  the  card  of  Mr.  Brown,  announcing  himself  as  a  candidate 
for  re-election  to  Congress,  to  which  the  attention  of  the  committee  has 
also  been  called,  aid  in  the  slightest  degree  the  effort  of  Mr.  Brown  to 
relieve  himself  from  the  natural  import  of  this  letter.  If  reference  is 
had  to  this  card,  it  will  be  observed  that  he  does  not  announce  himself 
as  the  "Union"  candidate,  nor  is  there  the  slightest  allusion  to  the 
Union  in  it.  The  ominous  silence  of  the  card,  instead  of  relieving, 
weighs  heavily  against  liim.  It  does  not  seem  possible  that  love  for  the 
Union,  if  it  had  existed,  could  have  been  trained  into  silence  upon  offer- 
ing himself  as  a  candidate  for  the  suffrages  of  his  fellow-citizens  at  such 
a  crisis  and  for  such  a  trvist.  But  the  card  is  not  altogether  silent  upon 
the  subject  of  his  "opinions." 

He  says : 

My  opinions  are  the  same  as  lieretofore  expressed  in  pnblic  spceulies  made  in  seven 
counties  of  tlie  district. 

What  those  speeches  were  he"  has  himself  furnished  us  the  only  account 
in  the  very  letter  under  consideration.  He  said  the  sentiments  of  this 
letter  were  the  sentiments  of  those  speeches. 

Tliis  was  not  said  in  reply  to  any  question  propounded  by  ex-Governor  Helm,  as  you 
have  stated,  and  is  no  more  than  I  frequenthj  uttered  xnMiclij  and  jnimfclij  prior  to  my 
debate  with  him. 

And  what  were  those  sentiaients  which  he  had  so  "frequently  uttered 
publicly!"    They  are  as  follows: 

Not  one  man  or  one  dollar  will  Kentucky  furnish  Lincoln  to  aid  him  in  his  nnholy  war 
against  tlie  South.  If  this  luyrthern  army  shall  attempt  to  cross  our  borders,  we  will  rcsixt 
it  unto  the  death;  and  if  one  man  shall  be  found  in  our  Commonwealth  to  volunteer  to 
joiu  them,  he  ought,  and  I  believe  will,  be  slwt  down  before  he  leacen  the  State. 

It  is  worthy  of  note  that  the  card  bears  date  May  13,  1861,  and  this 
letter  was  published  in  the  Louisville  Courier  on  the  15th,  two  days 
after;  and  although  the  newspapers  of  the  13th,  which  contained  the 
card,  and  whose  notices  of  it  he  has  asked  us  to  read,  exijressed  the 
opinion  that  he  would  be  "chosen  by  acclamation,"  yet  after  the  publica- 
tion, two  days  later,  of  this  letter  in  the  Louisville  Courier,  an  avowed 
secession  paper,  to  whose  editors  it  was  addressed,  Mr.  Brown  dis- 
appeared altogether  from  the  canvass,  and  another  was  chosen  as  the 
Union  candidate  to  succeed  him  in  Congress. 

The  committee  cannot  avoid  the  force  of  another  consideration  in  this 
connection.  Mr.  Brown  himself,  so  far  as  is  shown,  never-,  till  the  Jiear- 
in<;-  before  the  committee,  put  upon  this  letter  the  construction  now 
claimed  for  it.  As  late  as  during  the  canvass  for  the  seat  now  claimed, 
in  AT)ril  last,  it  was  publicly  charged  upon  him  as  a  treasonable  docu- 
ment, and  nowhere,  as  far  as  the  committee  can  learn,  did  he  disavow 
the  i)lain  import  of  the  words  or  claim  for  them  any  other  interpretation, 
but,  on  the  other  hand,  received  the  plaudits  of  rebel  sympathizers  upon 
his  announcement  that  the  letter  still  expressed  his  sentiments. 

The  committee  have  not  been  able  to  find,  either  in  the  letter  itself  or 
in  anything  said  or  done  by  Mr.  Brown  at  the  time  or  since,  evidence 
that  leads  or  tends  to  any  other  conclusion  than  that  the  letter  was  a 
promise  of  impunity  to  those  who  would  support  the  rebel  cause,  and  a 
threat  of  death  to  those  who  espoused  the  cause  of  the  Union.  Unfor- 
tunately, the  very  evidence  offered  in  exculpation,  and  which  is  here 
being  commented  on,  strengthens  that  conclusion. 

It  only  remains  to  inquire  whether  the  letter,  with  this  manifest 
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interpretation  and  intent,  did  "  give  aid,  countenance,  counsel,  or  encour- 
agement to  persons  engaged  in  armed  hostility  to  the  United  States." 
And  this  seems  so  plain  as  hardly  to  justify  argument.  But  the  com 
mittee  would  fall  short  of  its  duty  in  ijresenting  this  whole  case  if  they 
failed  to  call  attention  to  the  time  when  this  letter  was  written  and  the 
circumstances  to  which  it  applied.  The  letter  bears  date  April  18, 1861, 
and  was  addressed  to  and  published  iu  a  paper  openly  advocating  war 
ujion  the  nation,  rather  than  in  either  of  the  two  Union  pajjers  of  Louis- 
ville. Sumter  had  been  fired  upon  six  days  before;  President  Lincoln 
had  three  days  before  called  on  the  governors  of  States  for  seventy-flve 
thousand  volunteers,  to  put  down  the  rebellion ;  Governor  Magoftin,  of 
Kentucky,  had  replied,  "I  say  emphatically  Kentucky  will  furnish  no 
troops  for  the  wicked  purpose  of  subduing  her  sister  Southern  States ;" 
the  nation  had  been  aroused ;  the  patriotic  heart  throughout  its  length 
and  breadth  had  been  stirred,  and  the  appeal  had  summoned  every  man 
to  his  duty ;  in  Kentucky  there  was  doubt  and  uncertainty ;  there  was 
division  among  her  leading  men,  the  loublic  mind  was  excited  and  sen- 
sitive in  the  extreme,  and  the  mass  of  her  people  were  wavering.  Undei- 
these  circumstances  and  iu  this  condition  of  things  Mr.  Brown,  one  of 
her  young  and  popular  orators,  gifted  and  influential,  returns  from  the 
halls  of  Congress,  and,  almost  in  the  same  language  with  which  her 
governor  had  hurled  back  his  treasonable  response  to  President  Lincoln's 
proclamation,  declares,  "publicly  and  privately,"  to  the  doubting  and 
hesitating  among  his  fellow-citizens,  that — 

Kot  one  man  or  one  dollar'-vvill  Kentucky  furnish  Lincoln  to  aid  1dm  in  his  unholy  war 
against  ihe  South.  If  this  nortlieim  army  shall  attempt  to  cross  our  herders,  toe  will  resist 
it  unto  the  death;  .and  if  one  man  shall  be  found  in  our  commonwealth  to  volunteer  to 
join  them,  he  ought,  and  I  believe  ■will,  be  sliot  down  before  he  leaves  the  State. 

How  much  of  the  blood  that  subsequently  flowed  upon  the  soil  of 
Kentucky  is  justly  attributable  to  these  sentiments  thus  uttered  will 
never  be  known.  But  it  was  a  pledge  of  impunity  for  murder ;  it  stim- 
ulated thirst  for  the  blood  of  Union  soldiers,  and  there  followed  the  black- 
est crimes,  not  against  country  alone,  but  against  humanity.  The  letter 
also  discloses  that  he  had  ^privately  avowed  these  atrocious  sentiments. 
It  is  no  less  than  a  confessioh  that  he  had  secretly  urged  the  assassina- 
tion of  Union  soldiers,  while  promising  to  shield  the  confederate,  thus 
encouraging,  stimulating,  and  setting  on  foot  the  guerilla  warfare  which 
subsequently  raged  with  such  infamous  cruelty  in  ,many  parts  of  Ken- 
tucky. The  committee  are  forced  to  believe  that  Mr.  Brown,  in  manner 
and  form  herein  set  forth,  has  contributed  to  these  terrible  results,  and 
that  therein  having  "voluntarily  given  aid,  countenance,  counsel,  and 
encouragement  to  persons  engaged  in  armed  hostility  to  the  United 
Sfates,"  he  is  not  entitled  to  take  the  oath  of  office  or  to  be  admitted  t» 
this  House  as  a  representative  from  the  State  of  Kentucky. 

SAMUEL  B.   SMITH. 

The  claim  of  Mr.  Smith  to  the  seat  is  not  based  upon  any  alleged 
majority  of  the  votes  cast  for  representative  in  Congress.  The  vote  at 
the  election  here  contested  was  as  follows: 

For  Mr.  Brown 8, 922 

For  Mr.  Smith 2,  81(> 

For  Mr.  B.  C.  Eitter 1, 555 

The  majority  for  Mr.  Brown  over  Mr.  Smith  was,  therefore,  6,10& 
votes. 
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Mr.  Smitli  rests  his  claiui  to  the  seat  solely  upon  what  he  alleges  is  a 
legal  result,  following  from  the  conclusion  to  which  the  committee  have 
arrived,  that  Mr.  Brown,  who  did  receive  a  majority  of  the  votes,  is  not 
entitled  to  take  the  oath  of  office  or  to  hold  the  seat.  He  says  that  it 
is  a  conclusion  of  law  that  when  the  candidate  who  has  received  the 
highest  number  of  votes  is  ineligible,  and  that  Ineligibility  was  known 
to  those  who  voted  for  him  before  casting  their  votes,  that  those  votes 
thus  cast  for  him  are  to  be  thrown  away  and  treated  as  if  never  cast, 
and  consequently  the  minority  candidate  would  be  elected.  In  support 
of  this  claim,  he  calls  the  attention  of  the  committee  to  a  large  number 
of  cases  in  the  Parliament  and  courts  of  Great  Britain  sustaining  this 
doctrine,  and  insists  upon  its  application  to  the  cases  now  under  consid- 
eration. The  committee  are  not  disposed  to  controvert  the  existence 
of  the  authorities  cited,  but  are  led  to  inquire  how  far  they  furnish  a 
binding  or  a  wise  rule  for  the  government  of  the  House  upon  this  occasion. 
But  before  entering  ujjon  this  inquiry  it  is  proper  to  settle  another 
question  standing  in  front  of  this :  Would  the  application  of  the  English 
rule  invoked  by  Mr.  Smith  to  the  facts  in  this  case  give  the  seat  to  him  1 
This  rule  rests  for  its  whole  foundation  upon  the  fact  that  the  voter  had 
Icnowledge  of  the  ineligibility  of  his  candidate  before  casting  his  vote 
for  him. 

Hey  wood,  on  County  Elections,  page  535,  says : 

If,  before  the  election  comes  on  or  a  majority  has  polled,  sufficient  notice  has  been  pub- 
licly given  of  his  disaUliiy,  the  unsuccessful  candidate  next  to  him  on  the  poll  must  ulti- 
mately be  the  sitting  member. 

Male,  on  Elections,  page  336,  says: 

If  an  election  is  made  of  a  person  or  persons  ineligible,  such  election  is  void,  inhere 
that  ineligibility  is  clear,  and  pointed  out  to  the  electors  at  the  poll. 

In  the  case  of  King  vs.  Hawkins,  10  East.,  210,  Lord  EUenborough 
says  that  such  is  the  law  in  England,  "  after  notice  of  ineligibility."  In 
Claridge  vs.  Evelyn,  5  B.  and  A.,  page  8,  Abbot,  C.  J.,  says: 

I  am  of  the  opinion,  therefore,  that  he  (the  infant)  was  ineligible,  and,  due  notice  of  his 
incapacity  having  been  given  to  the  electors  at  the  time  of  the  election,  tlieir  votes  are  thrown 
away. 

Gierke  on  Election  Committees  is  equally  explicit,  (page  156 :) 

Whenever  a  candidate  is  disqualified  from  sitting  iu  Parliament,  and  notice  thereof  is 
publicly  given  to  the  electors,  all  votes  given  to  such  disqualified  candidate  will  be  consid- 
ered as  thrown  away. 

And  the  last  two  cases  in  the  British  Parliament,  in  1848,  were  decided, 
one  in  conformity  to  this  rule  and  the  other  against  it,  because  iu  the 
one  the  committee  deemed  the  notice  sufficient,  and  in  the  other  defect- 
ive, (see  printed  minutes,  1848.)  Indeed,  the  reason  of  the  rule  itself,, 
as  laid  down  by  Mr.  Hey  wood,  whose  work  has  been  already  cited,  viz, 
"that  it  is  willful  obstinacy  and  misconduct  in  a  voter  to  give  his  vote  for 
a  person  laboring  under  a  Icnown  incapacity,"  (Southwark  Elections, 
page  259,)  requires  notice,  for  it  cannot  be  "  willful  obstinacy  and  miscon- 
duct" without  notice. 

Parliament  required  this  notice  to  be  exceedingly  formal,  and  in  almost 
every  instance  at  the  polls ;  so  that  the  voter  who,  by  their  theory,  was  him- 
self committing  a  crime  to  be  punished,  could  be  shown  to  have  commit- 
ted the  act,  as  all  crimes  are  committed,  with  an  intention  to  commit  the 
offense.  Then  the  ineligibility  was  one  fixed  by  statute  upon  the  can- 
didate, and  not  one  which  is  a  result  or  inference  of  law  arising  from 
some  alleged  facts,  about  the  existence  of  which,  or  the  result  arising 
from  them,  there  could  be  dispute,  such  as  nonage,  alienage,  conviction 
of  bribery,  &c. 

H.  Mis.  Doc.  152 26 
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Now,  if  it  be  admitted  that  tliis  is  the  rule  of  law  in  this  country 
as  well  as  in  Great  Britain,  the  facts  do  not  bring  this  case  within  it. 
No  such  notice  as  the  British  Parliament  required  was  given  to  the 
electors  at  the  polls  iu  the  twelve  counties  composing  this  district. 
Indeed,  it  does  not  appear  that  any  notice  at  all  of  any  alleged  ineligi- 
bility was  given  at  a  single  poll.  The  most  that  can  be  claimed,  by 
way  of  notice,  is  the  alleged  notoriety  of  certain  facts,  viz,  the  publication 
of  the  letter,  which,  it  is  claimed,  Avas  evidence  from  which  ineligibility 
could  be  inferred  by  the  voter.  But  how  notorious  were  even  these 
facts  ?  The  letter  was  published  in  1861 — six  years  before  the  election; 
it  was  reproduced  on  the  stump;  but  in  how  many  of  these  counties, 
in  the  hearing  of  how  many  of  the  very  men  who  afterward,  on  election 
day.  cast  their  votes  for  Mr.  Brown,  does  not  appear.  It  must  also  be 
remembered  that  what  would  be  the  legal  result  arising  from  these 
facts  was  never  made  certain  before  the  votes.  That  result  depended 
upon  the  purpose  for  which  the  letter  was  written,  and  its  effect — all 
matters  of  proof  and  matters  at  all  times  in  dispute  before  the  voters, 
and  about  which  even  this  committee  itself,  with  a  better  opportunity 
than  any  voter  ever  had  to  investigate  and  examine  all  the  evidence, 
are  now,  after  a  full  hearing,  as  nearly  equally  divided  as  possible. 
How  can  it  be  said,  then,  that  any  voter,  iu  casting  his  ballot  for  Mr. 
Brown,  has  been  guilty  of  " tcillful  misconduct  and  obstinacy"  by  casting 
a  vote  for  one  known  to  be  ineligible?  Mr.  Heywoo(J  says  that,  in 
England,  "it  is  not  so  in  a  doubtful  case."  (Southwark  Elections,  p. 
259.)  If,  then,  it  be  admitted  that  this  English  rule  was  a  law  binding 
on  this  House,  still  it  would  not  avail  Mr.  Smith  in  this  case,  for  the 
facts  do  not  bring  the  case  within  the  rule. 

But  the  committee  do  not  fijid  any  such  law  regulating  elections  in 
this  country,  in  either  branch  of  Congress,  or  in  any  State  legislature, 
as  far  as  they  have  been  able  to  examine.  Their  attention  has  been 
called  to  no  case,  and  it  was  not  claimed  before  the  committee  that,  as 
yet,  this  rule,  by  which  one  receiving  only  a  minority  of  the  votes  actu- 
ally cast  had  been  adjudged  elected,  had  ever  been  applied  in  this  country. 

On  the  other  hand,  there  have  been  many  cases  of  alleged  ineligibility 
in  both  branches  of  Congress  since  the  formation  of  the  government,  in 
some  of  which  seats  have  been  declared  vacant  on  that  ground,  and  in 
which,  had  there  existed  in  this  country  any  such  rule,  it  would  cer- 
tainly have  been  resorted  to.  The  very  first  contested  election,  at  the 
first  session  of  the  first  Congress,  in  1789,  Eamsey  -ys.. Smith,  (1  Con.  El., 
p.  23,)  was  based  on  alleged  ineligibility.  The  case  was  very  ably  and 
elaborately  debated  by  Mr.  Madison  and  others,  and  neither  Eamsey, 
nor  any  one  in  his  behalf,  claimed  for  a  moment  that  the  ineligibility  of 
Smith,  who  had  received  a  majority  of  the  votes,  elected  Kamsey,  the 
minority  candidate. 

In  1793,  Albert  Gallatin  was  elected  a  senator  from  Pennsylvania 
before  he  had  been  nine  years  a  citizen  of  the  United  States.  After  a 
very  lengthy  discussion,  (1  Con.  El.,  851,)  his  seat  was  declared  vacant. 
In  1807,  (1  Con.  El.,  224,)  sundry  electors  of  Maryland  memorialized  Con- 
gress to  declare  vacant  the  seat  of  Philip  Barton  Key,  one  of  the  repre- 
sentatives from  that  State,  because  of  alleged  ineligibility  arising  from 
non-residence.  Much  time  of  the  House  was  occupied  in  deciding  the 
case,  but  no  one  appeared  or  found  an  advocate  as  a  minority  candidate. 
In  1824,  on  a  like  memorial,  the  seat  of  John  Bailey,  of  Massachusetts,, 
was,  for  a  like  ineligibility,  declared  vacant,  and  a  new  election  ordered, 
without  a  claim  on  the  part  of,  or  in  behalf  of,  a  minority  candidate.  In 
1849,  the  seat  of  James  Shields,  a  senator  from  Illinois,  was  declared 
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vacant  because  of  ineligibility,  and  tlie  right  of  a  minority  candidate 
was  not  even  raised.  And  Mr.  Brown  himself  was  elected  to  the  thirty- 
sixth  Congress  before  he  had  reached  the  age  of  twenty-five  years,  and 
therefore  when  he  was  ineligible  and  could  not  take  the  oath  of  ofitice. 
At  the  opening  of  that  Congress  there  was  a  protracted  struggle  for 
power,  and  the  organization  of  the  House  was  not  effected  for  several 
months,  often  failing  for  lack  of  a  single  A'ote.  There  was  a  very  strong 
temptation  in  every  quarter  to  secure  every  possible  vote ;  yet  not  only 
did  no  one  appear  to  claim,  or  was  the  claim  made  in  behalf  of  any  one 
as  a  minority  candidate,  that  votes  cast  for  Mr.  Brown  were  to  be  thrown 
away  and  himself  seated  in  his  place;  but  at  the  second  session,  Mr. 
Bi'own,  having  become  of  age,  took  his  seat,  unchallenged,  by  force  of 
the  very  votes  cast  lor  him  when  he  was,  in  fact,  ineligible.  In  very 
many  other  cases,  ineligibility  has  been  discussed  and  passed  upon  with- 
out ever  mooting  the  question  now  under  consideration. 

If  any  such  rule  as  is  now  claimed,  by  which  a  candidate  's^'ith  a 
minority  of  the  votes  is  put  in  a  seat  vacated  for  ineligibility,  had  ever 
obtained  foothold  in  this  country,  this  uniform  current  of  decisions  could 
not  have  run  undisturbed  through  all  Congresses  from  1789  till  the  pres- 
ent time. 

The  attention  of  the  committee  has  been  called  to  no  case  in  any  other 
legislative  body  in  this  country  where  the  rule  now  contended  for  has 
been  adopted.  Mr.  Luther  S.  Cushing,  in  his  Treatise  on  Parliamentary 
Law  and  Practice,  afber  stating,  at  page  66,  the  rule  to  be  in  England 
as  here  claimed  and  admitted,  and  after  citing  very  faithfully  the  Eng- 
lish cases  in  support  of  his  statement,  expresses  his  own  opinion  to  be 
that  the  same  rule  exists  in  this  country;  but  he  cites  no  case  and  no 
authority  in  support  of  his  opinion,  and  it  is  not  believed  that  any  exists. 
No  stronger  evidence  of  their  non-existence  than  Mr.  Cushing's  failure 
to  cite  them  need  be  produced.  The  citations  already  made  show  that 
no  such  rule  has  been  adopted  in  this  country. 

The  committee  are  of  opinion  that  a  recurrence  to  the  origin  and  his- 
tory of  this  rule  in  the  British  Parliament  will  show  the  inipossibilty  of 
its  application  to  a  case  in  the  American  House  of  Eepresentatives.  Par- 
liament has  no  limitation  of  written  constitution  upon  its  powers.  Sir 
Edward  Coke  says  that  "its  power  and  jurisdiction  are  so  transcendent 
and  absolute  that  it  cannot  be  confined,  either  for  causes  or  persons, 
within  any  bounds."  Blackstone  says,  "it  hath  sovereign  and  uncon- 
trollable authority  in  making,  conforming,  enlarging,  restraining,  abro- 
gating, repealing,  reviewing,  and  expounding  of  laws  concerning  matters 
of  all  possible  denominations — ecclesiastical  or  temporal,  civil,  military, 
maritime,  or  criminal — this  being  the  place  where  that  absolute  despotic 
power  which  must,  in  all  governments,  reside  somewhere,  is  intrusted 
by  the  constitution  of  these  kingdoms."  And  either  House  of  Parlia- 
ment may,  upon  proof  of  any  crime,  adjudge  any  member  disabled  and 
incapable  to  sit  as  a  member.  (1  Black.  Com.,  p.  163.)  With  this  power, 
called  by  some  omnipotent,  Parliament  grants  and  takes  away  the  right 
to  vote  at  its  pleasure,  erects  and  destroys  constituencies  when  and 
where  it  pleases.  If  there  has  been  bribery  at  an  election,  it  sometimes 
fines  and  sometimes  disfranchises  a  whole  constituency.  Indeed,  it  is 
not  the  theory  of  the  British  government  that  power  originates  with  the 
people.  In  theory,  the  right  of  the  monarch  is  a  divine  right  and  he  has 
graciously  conceded,  from  time  to  time  to  the  people  whatever  share  in  the 
government  they  possess.  It  matters  not  to  the  theory  that  the  people,  in 
point  of  fact,  wrenched  all  this  power  out  of  the  hands  of  the  monarch ; 
the  conclusion  is  very  easy  that  what  has  been  conceded  to  the  peoplecan 
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at  pleasure,  be  modified,  limited,  or  even  taken  away.  Parliament  has, 
therefore,  exercised-  its  omnipotence  with  an  exceedingly  lavish  hand  in 
the  matter  of  elections  to  its  own  body,  declaring  by  statute  Geo.  II,  ch. 
24,  that  "  the  right  of  voting  for  the  future  shall  be  allowed  according  to 
the  last  determination  of  the  House  of  Commons  concerning  it,"  and  by 
34  Geo.  Ill,  ch.  83,  "that  all  decisions  of  committees  of  the  House  of 
Commons,  with  respect  to  the  right  of  election,  or  of  choosing  or  appoint- 
ing the  returning  officer,  shall  be  tinal  and  conclusive  upon  the  subject 
forever."  Thus  they  have  made  the  rule  here  contended  for  a  statute 
of  the  realm. 

There  (;ertainly  can  be  no  need  of  argument  to  show  that  such  law  can 
find  no  place  in  our  system,  or  occasion  to  contrast  the  limited  i^owers 
of  the  House  of  Representatives  with  the  "omnipotence"  of  Parliament. 
As  Congress,  much  less  the  House  of  Eepresentatives,  never  conceded, 
never  having  the  power  to  concede,  to  a  voter  his  right  to  the  ballot, 
neither  can  it  take  it  away,  modify,  or  limit  it.  .  Least  of  all  can  this 
body,  the  House  alone,  i)unish  a  voter  for  "obstinacy"  or  "  perversity  " 
in  the  exercise  of  his  right.  This  house  can  only  be  "the  judge  of  the 
election,  returns  and  qualifications  of  its  members,"  that  is,  can  judge 
whether  each  member  has  been  elected  according  to  the  laws  of  his  State 
and  possesses  the  qualifications  fixed  by  the  Constitution.  Here  its  power 
begins  and  ends.  It  cannot  touch  a  voter  or  prescribe  how  he  shall  vote, 
nor  can  it  impose  a  penalty  on  him,  much  less  disfranchise  him  or  say 
what  shall  be  the  effect  or  the  power  of  his  ballot  if  it  be  cast  in  a  par- 
ticular way.  The  laws  of  the  State  determine  this.  It  is  unnecessary 
to  discuss  how  far  both  houses  by  a  law  can  interfere  under  that  clause  of 
the  Constitution  which  says  that  "the  time,  places,  and  manner  of  hold- 
ing elections  for  senators  and  representatives  shall  be  prescribed  in  each 
State  by  the  legislature  thereof;  but  the  Congress  may  at  any  time  by  law 
make  or  alter  such  regulations."  It  is  enough  to  say  that  Congress  never 
has  touched  those  regulations,  but  has  left  them  as  made  by  the  States. 
Both  houses  have  always  absolutely  conformed,  in  the  effect  to  be  given 
to  the  ballot,  to  tlie  law  of  the  State.  To  such  extent  has  it  been  carried 
that  the  Senate  has  rejected  a  claimant  to  a  seat  who  had  twenty-nine 
"votes  to  twenty-nine  blanks,  because  there  was  a  law  of  the  State  defin- 
ing the  power  of  each  ballot  by  prescribing  that,  to  be  elected  senator, 
■one  must  have  not  only  a  majority  of  all  the  votes  cast,  but  also  a 
majority  of  all  the  members  elected  to  the  legislature,  (2  Contested  Elec- 
tions, 608,)  and  there  happened  to  have  been  sixty  members  elected  to 
that  legislature;  and  this  house  has,  in  obedience  to  a  law  of  the  State 
of  Delaware,  rejected  votes  and  given  the  seat  to  a  contestant,  because 
four  votes  had  only  the  name  of  the  sitting  member  on  them,  when  the 
law  required  each  voter,  though  there  was  but  one  representative  to  be 
elected,  to  put  two  names  on  his  ballot  of  two  persons  residing  in  differ- 
ent counties  of  the  State.  (1  Contested  Elections,  69.)  Some  States 
have  required  a  majority  of  all  votes  cast  for  an  election,  some  a  plu- 
rality alone,  some  a  plurality  after  one  or  more  unsuccessful  attempts. 
The  "statute  books  of  the  States  are  full  of  provisions  touching  elections, 
extending  as  well  to  the  effect  and  power  of  each  ballot  as  to  the  manner 
of  depositing  it,  all  of  which  are  a  rule  for  this  house.  Congress  has  not 
seen  tit  to  enact  any  law  concerning  it  if  it  had  the  power.  It  is  not 
necessary  to  inquire  whether  Kentucky  might  not  provide  by  law  that 
votes  cast  for  one  known  to  be  ineligible  shall  be  thrown  away,  and  one 
"Who  has  received  a  minority  of  the  votes  only  shall  be  declared  elected. 
It  is  enough  to  say  that  that  State  has  not  only  never  passed  such  a 
law,  but  it  has  enacted  by  statute  that  no  one  shall  be  declared  elected 
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who  lias  not  received  a  majority  of  the  votes  cast.  As  has  beeu  shown,.- 
Parliament  did  enact  a  law  that  votes  cast  for  one  ineligible  shall  b& 
treated  as  if  not  cast,  and  one  having  a  minority  only  of  the  votes  be- 
thus  elected.  But  neither  has  Congress  nor  Kentucky  enacted  any 
such  law ;  much  less  can  this  house  alone,  by  a  resolution,  set  it  up,  and 
that  too  after  the  fact,  as  a  punishment  for  "  willful  obstinacy  and  miscon- 
duct." The  right  of  representation  is  a  sacred  right,  which  cannot  be 
taken  away  from  the  majority.  That  majority,  by  perversely  persisting 
in  casting  its  vote  for  one  ineligible,  can  lose  representation,  but  never 
the  right  to  representation  while  the  Constitution  and  the  State  govern- 
ment shall  endure.  If  it  be  inquired  whether  a  loyal  minority  have  not' 
rights  which  are  thus  extinguished,  the  answer  is  obvious.  If  all  are- 
legal  voters  the  right  of  one  is  no  greater  than  that  of  another ;  nor  is- 
it  a  valid  objection  that  by  this  rule  one  district  after  another  might- 
be  left  without  a  representative  until  representation  itself  might  be- 
destroyed.  The  Constitution  has  given  into  the  hands  of  Congress: 
power  by  law  to  make,  alter,  or  amend  all  regulations  as  to  the  times, 
places,  and  manner  of  electing  representatives.  If  this  is  power  enough 
to  meet  the  exigency,  it  will  be  met  when  it  arises.  If  there  is  not  power 
enough,  then  it  cannot  be  found  in  that  instrument.  When  Congress 
has  by  law  thus  regulated  elections,  this  house  can,  by  resolution,  con- 
form its  actions  thereto,  but  not  till  then. 

The  committee  are  therefore  of  opinion  that  the  case  does  not  come 
within  the  law  of  the  British  Parliament,  for  want  of  a  sufficient  notice 
to  the  electors  at  the  polls  of  an  ineligibility,  known  and  iixed  by  law ; 
that  the  law  of  the  British  Parliament  in  this  particular  has  never  been 
adopted  in  this  country,  and  is  wholly  inapplicable  to  the  system  of 
government  under  which  we  live. 

The  will  of  the  majority,  expressed  in  conformity  with  established  law, 
is  the  very  basis  on  which  rest  the  foundations  of  our  institutions,  and 
any  attempt  to  substitute  therefor  the  will  of  a  minority  is  an  attack 
upon  the  fundamental  principles  of  the  government,  and  if  successful 
will  prove  their  overthrow.  The  committee  shrink  from  this  attack,  and 
therefore  they  recommend  the  adoption  of  the  following  resolution  : 

Resolved,  That  John  Young  Brown,  having  voluntarilj'  given  aid, 
countenance,  counsel,  and  encouragement  to  persons  engaged  in  armed 
hostility  to  the  United  States,  is  not  entitled  to  take  the  oath  of  office 
as  a  representative  in  this  house  from  the  second  congressional  district 
of  Kentucky,  or  to  hold  a  seat  therein  as  such  representative. 

Resolved,  That  Samuel  E.  Smith,  not  having  received  a  majority  of 
the  votes  cast  for  representative  in  this  house  from  the  second  congres- 
sional district  of  KcTitueky,  is  not  entitled  to  a  seat  therein  as  such  rep- 
resentative. 

Resolved,  That  the  Speaker  be  directed  to  notify  the  governor  of  Ken- 
tucky that  a  vacancy  exists  in  the  representation  in  this  house  from  the 
second  congressional  district  of  Kentuckj-. 


MINORITY  EEPOET. 

Mr.  Speakbk  :  A  minority  of  the  Committee  of  Elections  are  unablft 
to  (joncur  in  the  report  of  the  majority  in  the  case  of  John  Young  Brown, 
a  member  elect  to  this  house  from  the  second  district  of  Kentucky, 
whose  seat  is  contested  by  Samuel  E.  Smith,  and  they  respectfully  sub- 
mit the  following  statement: 

At  the  election  in  that  district  on  May  4,  1867,  B.  C.  Eitter  received 
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1,555  votes,  S.  E.  Smith  2,816  votes,  and  John  Young  Brown  8,922  votes, 
making  Brown's  majority  over  Smith  6,106  votes.  Mr.  Smith,  in  his 
notice,  assigns  several  grounds  of  contest,  but  in  the  case  made  by  him 
before  the  committee  he  denies  Brown's  right  to  the  seat,  and  demands 
it  for  himself,  upon  the  sole  ground  of  Brown's  alleged  disloyalty. 

At  the  time  of  the  election  Mr.  Brown  possessed  every  qualification 
for  a  representative  in  Congress  which  is  expressly  prescribed  in  the 
Constitution  of  the  United  States.  No  law  of  Congress  or  of  the  com- 
monwealth of  Kentucky  declared  him  ineligible  or  incompetent  to  be 
voted  for  and  elected  to  that  oiflce.  He  possessed  no  personal  or  physi- 
cal disqualification  patent  to  the  electors  of  his  district  which  could 
amoimt  to  legal  notice  to  them  that  he  could  in  no  event  be  admitted 
to  a  seat  in  Congress.  The  votes  cast  for  him,  therefore,  can  ujDon  no 
principle  of  law  or  justice  be  rejected,  or  treated  as  blanks  or  nullities.. 
And,  therefore,  the  seat  cannot  be  awarded  to  Mr.  Smith,  even  if  it  be 
withheld  from  Mr.  Bro\\'n. 

The  chief  purpose  designed  to  be  accomplished  by  the  oath  of  office 
required  to  be  taken  by  members  of  Congress,  so  far  as  that  oath  was 
modified  and  added  to  by  the  law  of  July  2,  1862,  is  obviously  the 
exclusion  from  Congress  of  persons  who  have  committed  the  high  crime 
of  treason  against  the  United  States.  The  material  additions  to  the 
oath  are  couched  in  language  manifestly  intended  to  embrace  that  crime 
alone  as  it  is  defined,  in  the  Constitution.  The  member  is  required  to 
swear — 

That  I  have  uever  voluntarily  borne  arms  against  the  United  States  since  I  have 
heen  a  citizen  thereof;  that  I  have  voluntarily  given  no  aid,  countenance,  counsel,  or 
encouragement  to  persons  engaged  in  armed  hostility  thereto ;  that  I  have  neither 
sought  nor  accepted  nor  attempted  to  exercise  the  functions  of  any  office  whatever 
under  any  authority  or  pretended  authority  in  hostility  to  the  United  States ;  that  I 
hare  not  yielded  a  voluntary  support  to  any  pretended  government,  authority,  power, 
or  constitution,  within  the  United  States,  hostile  or  inimical  thereto. 

Intentionally  waiving  the  expression  of  any  opinion  touching  the 
validity  of  this  oath  itself,  we  submit  that  it  interposes  no  bar  to  the 
admission  of  any  member  to  a  seat  if  he  possesses  the  constitutional 
qualifications  for  membership,  except  his  guilt  of  the  crime  of  treason 
against  the  United  States.  It  is  not  sufficient  that  he  be  guilty  of  con- 
struGtive  treason,  because,  happily  for  our  country,  that  kind  of  treason 
was  entirely  exorcised  from  our  system  of  government  by  the  wisdom 
of  its  authors.  It  has  left  sitch  indelible  evidences  of  its  inherent 
viciousness  and  dangers  in  the  history  of  other  countries  that  Mr.  Justice 
Story  has  well  remarked,  that  "it  was  under  the  influence  of  these 
admonitions,  furnished  by  history  and  human  experience,  that  the  con- 
vention deemed  it  necessary  to  interpose  an  impassable  barrier  against 
arbitrary  constructions,  either  by  the  courts  or  by  Congress,  upon  the 
crime  of  treason." 

It  follows,  then,  that  the  duty  now  devolved  upon  this  house  is  no 
less  delicate  and  solemn  than  that  of  the  trial  of  Mr.  Brown  upon  an 
indictment  for  treason  against  his  country.  The  determination  of  his 
guilt  or  innocence  of  this  crime  will  determine  the  question  of  his  admis- 
sion or  rejection  as  the  representative  of  the  second  district  of  Kentucky. 
It  is  an  issue  of  vital  importance  to  him,  and  entitles  him  to  the  benefit 
of  every  rule  of  law  and  evidence  designed  in  the  administration  of 
criminal  justice  to  protect  the  innocent  and  prevent  injustice.  These 
rules  impose  upon  the  prosecutor  in  this  case  the  burden  of  proving  the 
truth  of  the  charge  against  Mr.  Brown  beyond  a  reasonable  doubt. 
Has  he  done  it?    Keeping  in  view  the  principles  to  which  we  have 
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referred,  wo  proceed  to  consider  the  case  made  against  Mr.  Brown  by 
the  evidence. 

The  prosecution  produced  and  examined  six  witnesses.  The  iirst,  Mr. 
Langley,  swears  that  he  knows  no  act  of  personal  disloyalty  on  the  part 
of  Mr.  Brown;  that  he  was,  in  1861,  in  favor  of  what  was  called  the 
neutrality  of  Kentucky;  that  he  opposed  coercion  and  secession;  that 
he  never  knew  him  to  advise  any  one  to  go  into  the  rebel  army;  that 
he  was  considered  by  Union  men  as  belonging  to  the  disloyal  party  and 
as  being  a  disloyal  man ;  that  he  considered  his  letter  to  the  Louisville 
Courier  disloyal;  and  that  his  failure  to  retract  it,  and  his  attempted 
justification  of  it,  made  the  witness  believe  him  to  be  identified  with 
what  he  called  tlie  disloyal  party;  and  that  the  following  is  a  copy  of 
that  letter : 

[From  till'  Louisville  Courier,  May  15, 1861.] 

Elizabetiitown,  April  18,  1861. 
Editors  Louhrille  Courier: 

My  attention  has  been  called  to  the  following  paragraph  which  appeared  in  your 
paper  of  tliis  date : 

"John  Young  Brown's  Position. — This  gentleman,  in  reply  to  some  searching 
interrogatories  put  to  him  hy  Governor  Helm,  said,  in  reference  to  the  call  of  the 
President  for  four  regiments  of  volunteers  to  march  against  the  South — 

"  '  I  would  not  send  one  solitary  man  to  aid  that  government,  and  those  who  volun- 
teer should  be  shot  down  in  their  tracks.'  " 

This  ambiguous  report  of  my  remarks  has,  I  find,  been  misunderstood  by  some  who 
have  read  it,  who  construe  my  language  to  apply  to  the  government  of  the  confederate 
States.    What  I  did  say  was  this : 

"  Not  one  man  or  one  dollar  will  Kentucky  furnish  Lincoln  to  aid  him  in  his  unholy 
war  against  the  South.  If  this  northern  army  shall  attempt  to  cross  our  borders,  we 
will  resist  it  unto  the  rieath ;  and  if  one  man  shall  be  found  in  our  commonwealth  to 
volunteer  to  join  them,  he  ought,  and  I  believe  will,  be  shot  down  before  he  leaves  the 
State." 

This  was  not  said  in  reply  to  any  question  propounded  by  ex-Governor  Helm,  as  you 
have  stated,  and  is  no  more  than  I  frequently  uttered,  publicly  and  privately,  prior  to 
my  debate  with  him. 
RespectfuUv, 

JOHN  YOUNG  BROWN. 

The  second  witness,  Mr.  Little,  testifies  in  substantially  the  same  man- 
ner and  to  the  same  effect;  and  that  Mr.  Brown  in  his  speeches,  in  1867, 
when  a  candidate  for  Congress,  justified  that  letter  by  saying  that  he 
wrote  it  as  a  Union  man,  and  that  he  was  at  the  time  acting  in  harmony 
with  all  the  prominent  Union  men  of  Kentucky,  to  prove  which  he  cited 
the  positions  at  the  date  of  that  letter  of  Mr.  Prentice,  of  the  Louisville 
Journal,  Colonel  Harney,  of  the  Louisville  Democrat — both  Union 
papers — Senator  Guthrie,  General  Eousseau,  ex- Attorney  General  Speed, 
and  others,  all  Union  men. 

The  third  witness,  Mr.  Park,  testifies  that  he  has  known  Mr.  Brown 
all  his  life ;  that  he  knew  personally  nothing  about  his  politics  during 
the  war,  and  tliat  the  Union  men  looked  on  Mm  as  belonging  to  the  dis- 
loyal party;  that  he  never  knew  him  to  do  anything  to  aid  the  rebellion, 
and  believed  him  in  April,  1861,  to  be  a  Union  man,  but  subsequently 
to  be  in  sympathy  and  political  opinion  with  the  South;  and  formed 
his  opinions  of  Mr.  Brown  in  these  matters  from  what  others  said  of 
him. 

The  fourth  witness,  Mr.  Reno,  testifies  that  he  heard  Mr.  Brown  in 
1867  make  a  speech  with  Eitter  and  Smith,  and  that  he  admitted  he 
wrote  that  Courier  letter,  and  said  it  amounted  to  nothing,  and  that 
when  he  wrote  it  Governor  Helm  was  advocating  the  cause  of  secession, 
and  he  of  the  Union,  and  that  at  that  time  he  was  young  and  his  blood 
was  hot,  and  he  might  have  said  more  than  he  meant ;  and  that  he 
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justified  it  by  reference  to  the  condiiot  and  published  opinions  of  prom- 
inent Union  men  in  Kentucky  at  the  time  it  was  written;  and  that  he 
never  heard  of  Mr.  Brown  discouraging  enlistments  in  the  federal  army, 
or  encouraging  enlistments  in  the  confederate  army. 

The  fifth  witness,  Mr.  Hicks,  testifies  that  in  1865,  after  the  war  was 
over,  he  heard  Mr.  Brown  make  a  speech  at  Hibbardsville,  in  Kentucky, 
which  he  considered  disloyal;  that  he  heard  him  make  another  speech 
in  1867,  in  which  he  said  he  wrote  that  letter  as  a  Union  man,  and  at  the 
time  occupied  the  same  position  which  Senator  Guthrie,  Mr.  Speed,  Gene- 
ral Eousseau,  and  all  the  leading  Union  men  of  Kentucky  then  occupied 
on  the  question  of  Kentucky  neutrality;  and  that  he  never  knew  him, 
directly  or  indirectly,  to  encourage  enlistments  in  the  confederate  ser- 
vice, but  that  he,  (witness,)  from  hearsay,  and  without  any  personal 
knowledge  of  the  facts,  believed  Mr.  Brown  belonged  during  the  war 
to  the  rebel  party. 

The  last  witness,  Mr.  Mclntire,  testifies  that  he  heard  Mr.  Brown 
make  speeches  in  1866  and  1867,  in  which  he  condemned  the  policy  of 
the  dominant  party  in  the  country,  admitted  he  wrote  the  Courier  letter, 
and  explained  it  as  before;  and  that  he  was  considered  a  rebel  sympa- 
thizer in  some  parts  of  the  second  district. 

Such  is  the  case  made  by  the  prosecution  against  Mr.  Brown.  It  is 
a  significant  and  most  material  fact  that  most  of  the  testimony  relates 
to  times  and  transactions  subsequent  to  the  close  of  the  war,  and  con- 
sists in  mere  opinions,  often  based  alone  upon  hearsay  or  rumor,  which 
would  not  be  admissible  in  any  intelligent  court  of  justice  in  the  country 
as  evidence  against  any  person  charged  with  crime.  It  is  entitled  to 
no  consideration  in  this  case.  It  only  tends  to  establish  the  fact  that, 
during  the  last  two  or  three  years,  in  the  second  district  of  Kentucky, 
political  and  partisan  animosities  have  been  very  bitter  and  intense, 
and  have  led  men  of  all  parties  to  indulge  in  exceedingly  intemperate 
language.  It  utterly  fails  to  establish  any  substantive  treasonable  act 
against  Mr.  Brown  prior  to  or  during  the  war,  unless  that  letter  of 
April  18, 1861,  constitutes  such  an  act. 

It  becomes  a  matter  of  the  utmost  importance,  therefore,  in  order  to 
arrive  at  a  just  conclusion  in  this  case,  to  determine  the  true  legal  char- 
acter of  that  act.  Was  it  written  with  the  wicked  intent  to  aid  the 
enemies  of  the  country,  to  encourage  rebellion,  to  commit  treason,  the 
highest  crime  known  to  human  laws?  This  grave  question  can  only  be 
answered  justly  or  intelligently  after  a  fair  and  full  consideration  of  all 
the  circumstances  under  which  it  was  written.  Those  circumstances 
cannot  be  learned  alone  from  the  printed  evidence  in  this  case.  They 
must  be  gathered  from  the  printed  record  and  the  public  history  of  the 
times.  The  condition  of  Kentucky  for  some  time  before  and  after  the 
writing  of  that  letter  was  exceedingly  anomalous.  She  occupied  a 
geographical  position  between  the  two  contending  sections.  Her  sympa- 
thies, by  reason  of  her  local  institutions,  her  political  traditions,  the 
pursuits  of  her  people,  and  the  ties  of  kindred  and  nativity,  ran  out 
very  strongly  and  most  naturally  toward  the  South.  Her  ablest  states- 
men and  her  best  and  purest  citizens  were  led  to  believe,  upon  reasons 
and  motives  the  intrinsic  propriety  and  justice  of  which  it  were  impos- 
sible for  us  now  fully  to  appreciate,  that  they  could  best  promote  the 
peace  and  welfare  of  Kentucky  and  of  the  Union  by  assuming  an  atti- 
tude of  neutrality  between  the  North  and  South.  As  an  abstract  ques- 
tion such  a  position  may  be  considered  indefensible.  But,  at  the  same 
time,  it  would  do  great  injustice  to  the  people  of  Kentucky  to  assume 
that  it  was  adopted  from  unpatriotic  or  treasonable  motives. 
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Very  early  in  1861  it  was  adopted  by  licr  public  meu,  by  her  legisla- 
ture, and  by  her  popular  assemblies,  and  remained  for  some  time  tbe 
policy  of  tbe  State.  We  will  cite  a  few  extracts  and  resolutions  from  the 
history  of  the,  times  to  indicate  the  spirit  and  motives  which  conti-olled 
the  people  of  Kentucky  in  the  early  part  of  1861. 

There  was  a  very  large  meeting  of  Union  men,  said  to  have  numbered 
iive  thousand,  held  in  the  city  of  Louisville,  on  April  18,  1861,  which 
was  addressed  by  Senator  Guthrie,  ex-Senator  Dixon,  John  Young 
Brown,  Judge  Bullock,  and  others,  in  speeches  which  were  characterized 
by  the  papers  as  being  very  able,  and  distinctly  and  unequivocally  loyal. 
That  meeting  adopted  with  great  unanimity,  in  connection  with  others, 
the  following  resolutions: 

3.  Th.at  as  we  oppose  the  call  of  tho  President  for  volunteers  for  the  purpose  of  coerc- 
ing the  seceded  States,  so  we  oppose  tlie  raising  of  troops  in  this  State  to  co-operate 
■with  the  southern  confederacy.    ****** 

4.  That  the  present  duty  of  Kentucky  is  to  maintain  her  present  independent  posi- 
tion, taking  sides  not  with  the  administration  nor  with  the  seceding  States,  but  with 
the  Union  against  them  both,  declaring  her  soil  to  he  sacred  from  the  hostile  tread  of 
either,  and,  if  necessary,  to  make  the  declaration  good  with  her  strong  right  arm. 

In  his  earnest  and  fervid  speech  on  that  occasion,  Senator  Guthrie 
said : 

If  the  North  comes  to  ravage  our  land,  we  will  meet  them  as  Kentuckians  always 
meet  their  foes.  We  will  meet  them  as  Kentuckians  should  meet  them,  so  long  as 
there  is  a  tree  for  a  fortification  or  a  foot  of  land  for  a  freeman  to  stand  upon. 

On  the  day  before  that  Union,  meeting,  April  17, 1861,  the  Union  Central 
Committee  of  Kentucky  issued  an  address  to  the  people  of  the  State, 
signed  by  such  unwavering  Union  men  and  distinguished  citizens  as 
John  H.  Harney,  editor  of  the  Louisville  Democrat;  George  D.  Prentice, 
editor  of  the  Louisville  Journal,  both  leading  and  zealous  Union  papers; 
Judge  Wm.  P.  Bullock,  James  Speed,  (since  Attorney  General,)  Charles 
Eipley,  Wm.  P.  Boone,  Philip  Tompert,  Hamilton  Pope,  Nat.  Wolfe, 
and  L.  E.  Harvie,  in  which  occur  the  following  passages: 

The  government  of  the  Union  has  appealed  to  her  (Kentucky)  to  furnish  men  to 
suppress  the  revolutionary  combinations  in  the  cotton  States.  She  has  refused ;  she  has 
most  wisely  and  justly  refused.  Seditious  leaders  in  our  midst  now  appeal  to  her  to 
furnish  men  to  uphold  those  combinations  against  the  government  and  the  Union. 
Will  she  comply  with  this  appeal?  Ought  she  to  comply  with  it?  We  answer,  with 
emphasis.  No. 

*  *  *  "     The  present  duty  of  Kentucky  is  to  maintain  her 

liresent  independent  jjosition,  taking  sides  not  with  the  government  and  not  with  the 
seceding  States,  but  with  the  Union  against  them  both,  declaring  her  soil  ito  be  sacred 
from  the  hostile  tread  of  either,  and,  if  necessary,  make  the  declaration  good  with  her 
strong  right  arm.     *  *  *  *'    What  the  future  duty  of  Kentucky 

may  be,  we,  of  course,  cannot  with  certainty  foresee;  but  if  the  enterprise  announced 
in  the  proclamation  of  the  President  should  at  anj'  time  hereafter  assume  the'aspect 
of  a  war  for  the  overthrow  and  subjugation  of  the  seceding  States,  through  the  full 
assertion  therein  of  the  national  jurisdiction  by  a  standing  military  force,  we  do  not 
hesitate  to  say  that  Kentucky  should  promptly  unsheathe  her  sword  in  behalf  of  what 
will  have  then  become  her  common  cause. 

The  legislature  of  Kentucky,  in  May,  1861,  by  resolutions,  indorsed, 
in  the  most  direct  and  positive  manner,  both  the  doctrine  of  neutrality 
and  the  refusal  of  the  governor  to  furnish  troops.  This  conduct  on  the 
I)art  of  the  State  of  Kentucky  and  her  people  was  well  understood  by 
the  country  at  large  and  by  the  administration  at  Washington.  Near 
the  last  of  April,  1861,  Hon.  W.  L.  Underwood,  one  of  the  most  dis- 
tinguished Union  men  of  the  State,  visited  President  Lincoln,  in  this 
Capitol,  to  consult  with  him  in  the  interests  of  peace  and  union,  and 
especially  to  aid  in  keeping  Kentucky  out  of  secession ;  and  he  wrote 
home  to  his  people  a  letter,  in  which  the  following  statement  is  made : 
In  reference  to  Kentucky,  Mr.  Lincoln  told  me  he  hoped  Kentucky  would  stand  by 
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the  government  in  the  present  difiSculties;  hut  if  she  would  not,  then  let  her  stand 
still  and  take  no  hostile  part  against  it,  and  that  no  hostile  step  should  tread  her  soil. 

About  the  same  time,  Senator  Garrett  Davis,  who  had  come  to  Wash- 
ingtou  to  consult  in  the  same  interests,  wrote  back  to  Mr.  Prentice  a 
letter  for  publication,  under  date  of  April  28,  1861,  in  which  he  assured 
the  people  of  Kentucky  that  the  President  had  no  desire  to  invade  or 
disturb  Kentucky,  and  "that  if  Kentucky  made  no  demonstration  of 
force  against  the  United  States,  he  would  not  molest  her." 

lu  the  latter  part  of  May,  1861,  what  was  called  the  Border  State 
Convention  met  at  Frankfort,  Kentucky,  composed  of  representatives 
from  Kentucky,  Missouri,  and  Tennessee,  and  was  presided  over  by  the 
venerable  patriot,  John  J.  Crittenden.  They  issued  an  address  to  the 
people  of  the  United  States,  signed  by  Mr.  Crittenden,  James  Guthrie, 
H.  E.  Gamble,  (since  governor  of  Missouri,)  W.  A.  Hall,  J.  B.  Hen- 
derson, (now  senator  in  Congress  from  Missouri,)  Wm.  G.  Pomeroy,  R.  K. 
Williams,  Archibald  Dixon,  F.  M.  Bristow,  Joshua  F.  Bell,  C.  A.  Wick- 
liffe,  G.  W.  Dunlap,  J.  F.  Eobinson,  (afterward  governor  of  Kentucky 
as  successor  to  Governor  Magoffin,)  John  B.  Huston,  and  others,  in 
AvMch  we  find  the  following  passage: 

Our  States  desire  and  have  indicated  a  jpurpose  to  take  no  part  in  this  war,  and  we 
believe  that  in  this  course  we  will  ultimately  best  serve  the  interests  of  our  common 
country.  It  is  impossible  that  we  should  be  indifferent  spectators.  We  consider  that 
our  interests  would  be  irretrievably  ruined  by  taking  part  in  the  conflict  on  the  side 
where  the  strongest  sympathies  of  our  people  are,  and  that  our  sense  of  honor  and  of 
duty  requires  that  we  should  not  allow  ourselves  to  be  drawn  or  driven  into  a  war  in 
which  other  States,  without  consulting  us,  have  deliberately  chosen  to  involve  them- 
selves. Our  safety  and  our  dignity,  as  among  the  most  powerful  of  the  slave  States, 
demand  of  us  that  we  take  this  position. 

At  the  same  time  the  delegates  to  that  convention  from  Kentucky 
issued  an  address,  signed  by  themselves,  to  the  people  of  Kentucky, 
from  which  we  extract  the  following: 

Your  State,  on  a  deliberate  consideration  of  her  responsibilities,  moral,  political,  and 
social,  has  determined  that  the  proper  course  for  her  to  pursue  is  to  take  no  part  in  the 
controversy  between  the  government  and  the  seceded  States  but  that  of  mediator  and 
intercessor.  She  is  unwilling  to  take  up  arms  agaiinst  her  brethren  residing  either 
north  or  south  of  the  geographical  lino  by  which  they  are  unhappily  divided  into  war- 
ring sections.     »**»'**»* 

Feeling  that  she  is  clearly  right  in  this,  and  has  announced  her  intention  to  refrain 
from  aggression  upon  others,  she  must  protest  against  her  soil  being  made  the  theater 
of  military  operations  by  any  belligerent ;  the  war  must  not  be  transferred  by  the 
warring  sections  from  their  own  to  her  borders. 

Governor  James  F.  Eobinson,  one  of  the  most  earnest  and  uncondition- 
ally loyal  men  in  Kentucky,  declares  under  oath,  in  his  testimony  in 
Mr.  Beck's  case,  that  early  in  1861  neutrality  was  the  avowed  and 
solemnly  adopted  policy  of  all  parties  in  the  State,  and  says : 

In  trutli  and  in  fact  I  always  thought  neutrality  in  Kentucky  a  humbug,  and  I  think 
so  still.  Yet  I  believe  that  it  was  a  matter  of  necessity  at  the  time.  I  believe  that  if 
they  had  not  taken  that  ground,  but  had  come  out  boldly  and  taken  the  ground  that 
we  should  take  up  arms  and  conquer  the  South,  the  State  would  have  gone  head  and 
tail  for  secession.  The  old  meu  were  held  on  the  doctrine  of  neutrality.  It  was  a 
pleasant  doctrine — peace  for  the  present;  that  we  would  be  peacemakers  and  bring 
about  a  better  state  of  things. 

These  citations,  made  from  the  action  of  all  the  recognized  organs  ot 
popular  sentiment  in  Kentucky  in  the  early  part  of  1861,  .before  and 
after  the  date  of  Mr.  Brown's  letter,  establish  beyond  a  question,  that 
the  minds  and  hearts  of  the  people  of  the  State  were  fully  possessed 
and  controlled  by  the  idea  of  neutrality,  of  keeping  both  contending 
parties  out  of  the  State,  and  becoming  a  sort  of  mediator  between  them. 
The  action  of  Mr.  Brown  should  be  construed  and  judged  with  constant 
reference  to  these  pervading  ideas  and  controlling  circumstances.    The 
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record  shows  that  very  maDy  of  the  best,  ablest,  most  patriotic  and 
loyal  minds  in  the  State  yielded  to  them,  and  acted  under  their  dictation 
in  complete  harmony,  at  the  time,  with  Mr.  "Brown.  During  that  time, 
not  only  the  country  generally,  but  each  individual  mind,  was  in  a  state 
of  transition,  of  revolutioi:,  of  conflict  between  duty  in  the  abstract  and 
duty  as  modified  in  the  minds  of  men  by  their  infinitely  diversified  cir- 
cumstances, relations,  and  sympathies. 

We  will  now  revert  briefly  to  the  sworn  testimony  in  this  case.  Mr. 
Brown  introduced  in  his  owu  behalf  six  witnesses.  They  all  swear  that 
in  1861,  and  since,  he  was  a  Union  man ;  that  he  always  opposed  and 
denied  the  right  of  secession ;  that  he  condemned  the  policy  of  coercion 
and  the  general  policy  upon  which  the  war  was  conducted ;  that  he  was 
exceedingly  prudent  and  quiet  during  the  war,  and  was  an  orderly  and 
law-abiding  citizen.'  Major  W.  E.  Kinney,  himself  a  distinguished 
citizen  and  soldier,  and  an  intimate  acquaintance  and  near  neighbor  of 
Mr.  Brown,  and  in  politics  at  the  time  a  radical,  says : 

I  know  of  his  giving  no  aid  to  tlie  rebellion.  It  was  understood  among  Union  men 
there  that  Mr.  Brown  was  exceedingly  prudent  in  reference  to  everything  connected 
with  the  rebellion,  and  endeavored  to  keep  from  being  allied  with  it  in  any  way. 
*  *  *  It  was  understood  that  Mr.  Brown  was  a  sympathizer  with  the  South, 
but  I  am  satisfied,  from  my  owu  knowledge  of  him,  that  he  gave  no  active  sympathy 
to  it. 

Mr.  James  Alves,  a  Union  man  during  the  war,  says  : 

I  have  been  always  a  Union  man,  and  am  so  stil.  Mr.  Brown  has  always  been  a 
democrat ;  he  has  beeu  a  very  moderate  man ;  I  never  heard  him  utter  what  I  considered 
a  disloyal  sentiment ;  he  was  a  man  to  advise  peace  and  quietness  among  our  citizens ; 
I  never  knew  hira  to  be  guilty  of  a  disloyal  act  to  the  country  ;  I  have  heard  him  fre- 
quently state  that  he  was  opposed  to  secession,  and  thought  that  was  no  remedy  for 
any  evil;  I  have  been  very  intimate  with  him — almost  like  brothers— and  have  heard 
him  say  frequently  that  if  he  could  restore  the  country  to  what  it  once  was  he  would 
willingly  give  up  his  life. 

Mr.  Thomas  P.  Cheaney,  also  a  Union  man,  swears  that  he  never 
regarded  Mr.  Brown  as  a  rebel,  and  that  he  was  a  very  quiet  citizen, 
and  that  he  never  knew  or  heard  of  him  being  guilty  of  a  disloyal  act 
to  the  government;  but  that  he  disapproved  of  the  emancipation  of 
the  slaves  a,nd  of  the  general  i^rinciples  of  policy  upon  which  the  war 
was  conducted. 

Hon.  Eobert  Mallory,  a  Union  man,  an  ex-member  of  this  house,  a 
colleague  in  service  here  with  Mr.  Brown  himself,  testifies : 

In  all  our  intercourse,  during  that  session ,  when  the  question  of  secession  was  so  much 
mooted,  he  was  unequivocally  opposed  to  it,  and  took  issue  with  some  of  his  colleagues 
in  Congress  at  that  time — as  I  did.  He  was,  with  me,  a  Union  man,  against  the  seces- 
sion of  the  Southern  States,  and  a  total  disbeliever,  as  he  said  to  me  on  many  occasions, 
in  the  doctrine  of  secession,  as  a  constitutional  right.  *  *  *  »  x  recollect 
having  frequent  conversations  with  Mr.  Brown  in  the  spring  and  summer  of  1861,  in 
Kentucky,  when  that  question  was  rife  here  ;  he  was  a  Union  man  then.  I  remember 
a  speech  he  made  in  Louisville  in  April,  1861,  at  the  convention,  when  Mr.  Guthrie 
made  what  I  thought  to  be  rather  a  wild  and  rabid  speech,  of  which,  I  may  say,  I  did 
not  approve..  Mr.  Brown  avowed  himself  a  Union  man  then,  and  opposed  secession. 

In  reply  to  another  interrogatory,  he  said : 

Major  Leo  was  right  in  saying  that  in  1861  the  Union  party  of  Kentucky  took  the 
ground  of  neutrality  ;  and  I  think  you  will  find  that  the  most  rabid  speech  in  favor  of 
it  was  made  by  Mr.  Speed,  our  late  Attornej'  General.  I  think  you  will  find  he  used 
the  expression  that  if  the  federal  government  sent  troops  into  Kentucky,  or  undertook 
to  coerce  the  Southern- States,  it  should  be  resisted  with  all  the  power  of  which  Ken 
tucky  was  master. 

Mr.  Philip  Lee,  who  had  been  in  the  confederate  army,  testifies  that 
"early  in  April,  1861,  he  was  secretly  engaged  in  enlisting  men  to  go 
into  the  rebellion,  and  was  openly  in  favor  of  secession ;  that  Mr.  Brown's 
political  conduct  and  speeches  then  were  such  as  to  discourage  enlist- 
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inents  in  the  coufederate  service  j  and  that  it  is  his  recollection  that  at 
that  time  the  Union  men  took  ground  for  neutrality,  and  that  the  south- 
ern men  took  violent,  opefu  secession  ground.  I  do  not  think  there  was, 
perhaps,  any  one  in  Kentucky  for  coercion  at  that  time." 

Ou  April  18, 1861,  at  the  great  Union  mass  meeting,  to  which  reference 
has  already  been  made,  Mr.  Brown  made  a  speech,  which  was  character- 
ized by  the  Union  papers  in  Louisville  as  exceedingly  able  and  eloquent, 
in  which  one  of  those  papers  says : 

He  earnestly  urged  the  neutrality  of  Kentucky  in  the  present  crisis,  as  the  best  and 
most  practicable  position  for  Kentucky  to  maintain  her  integrity  in  the  Union,  and  to 
mediate  between  the  antagonistic  sections. 

On  the  13th  of  May,  1861,  Mr.  Brown  announced  himself  as  a  Union 
candidate  in  the  fifth  congressional  district  of  Kentucky,  in  which  he 
then  lived,  for  re-election  to  Congress,  and  his  candidacy  was  at  once 
responded  to  by  the  Union ,  press  of  the  State  as  in  every  particular  for- 
tunate and  desirable.  The  Louisville  Journal  at  the  time,  in  an  exceed- 
ingly flattering  and  eulogistic  editorial  ou  the  subject,  said : 

There  are  other  noble  Union  spirits  in  the  fifth  district,  but  we  have  no  doubt  that 
our  friends  in  that  district  will,  by  common  consent,  hail  John  Young  Brown  as  their 
champion  in  the  congressional  canvass. 

Mr.  Brown  soon  after  withdrew  from  that  race  and  removed  from  that 
district,  and  became  a  citizen  of  the  district  and  town  in  which  he  now 
lives,  where  also  his  father-in-law,  ex-senator  Dixon,  resides,  and  Mr. 
Wickliffe  made  the  canvass  for  Congress. 

The  foregoing,  although  not  very  full,  appears  to  be  a  fair  and  just 
statement  of  the  case  against  Mr.  Brown.  Excepting  that  letter,  there 
is  not  a  word  or  a  shadow  of  legal  proof  that,  from  the  inception  of  the 
war  to  its  close,  he  committed  one  single  act  of  disloyalty  to  the  govern- 
ment, or  gave  any  active  aid,  countenance,  or  sympathy  to  those  engaged 
in  rebellion.  He  was  at  all  times  a  quiet  citizen,  an  advocate  for  order 
and  peace  among  his  own  jieople,  and  for  the  restoration  of  our  common 
country  to  Union  and  constitutional  government.  He  is  proven  by  the 
testimony  of  all  the  witnesses  who  were  examined  on  that  subject,  and 
by  the  history  of  the  i:inies,  to  have  been  politically  opposed  to  the  then 
dominant  party  in  the  country,  and  to  have  disapproved  and  condemned, 
privately  aud  publicly,  and  sometimes  in  intemperate  if  not  extrava- 
gant terms,  the  political  policy  and  management  of  that  party  in  the 
general  administration  of  the  government,  and  in  the  mode  of  prosecu- 
ting the  war. 

But,  under  the  spirit  and  fundamental  principles  of  our  government, 
the  utmost  liberty  of  discussion  and  criticism  by  the  citizens  upon  the 
conduct  of  public  affairs  is  consistent  with  the  highest  degree  of  loyalty 
to  the  government  itself;  and  however  its  exercise  may  be  condemned 
as  indiscreet,  imprudent,  unwise,  or  unjust,  in  any. given  case,  unless  it 
assume  the  form  of  actual  treasonable  acts  of  opposition  to  the  govern- 
ment, it  does  not  acquire  the  character  of  crimeiu  any  legal  sense.  We 
assume,  therefore,  that  it  is  not  the  purpose  of  this  House,  in  this  case, 
to  institute  any  inquisition  into  the  mere  political  opinions  or  conduct  of 
Mr.  Brown.  If  the  representatives  of  the  people  in  this  country  can 
be  unseated  or  rejected  for  the  mere  intemperance,  extravagance,  or 
recklessness  of  expression  which  too  often  does  discredit  both  to  our 
popular  and  legislative  assemblies,  then  our  liberties  are  in  danger.  It 
is  no  doubt  true  that  Mr.  Brown,  by  the  very  impulse  of  his  ardent 
nature,  when  "his  blood  was  hot,"  often  indulged  in  such  intemperance. 

That  letter,  in  our  judgment,  in  the  light  of  all  the  circumstances, 
owes  its  existence  to  those  impulses,  and  was  conceived  in  no  treason- 
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able  intent.  There  is  not  the  slightest  degr<te  of  evidence  that  he  ever 
did  an  act  that  tended  to  attach  to  that  letter  such  a  motive.  He  never, 
at  any  time,  in  private  or  public,  admitted  that  it  was  written  with  any 
such  intent.  He  always  denied  it,  and  always  after  explained  it  by 
reference  to  the  events,  the  circumstances,  and  the  conduct  of  his  fellow- 
citizens,  his  State,  and  of  all  her  leading  men,  in  the  midst  and  in  the 
light  of  which  it  was  conceived  and  written.  As  defined  by  his  own 
subsequent  and  prior  conduct,  it  simply  expressed  his  devotion  to  the 
adopted  policy  of  neutrality,  and  admits  of  no  other  interpretation  when 
considered  in  connection  with  all  its  surroundings. 

That  letter,  when  closely  scrutinized,  cannot  be  justified  as  an  expres- 
sion of  proper  sentiments  by  any  one;  but  common  justice  and  every 
rule  of  interpretation  forbid  us  to  forget  that,  when  it  was  written,  Mr. 
Brown,  who  had  just  been  engaged  in  a  popular  discussion,  as  an  avoiced 
Union  man,  with  Governor  Helm,  who  was  an  equally  avowed  advocate 
of  secession,  was  charged  by  certain  parties  with  being  opposed  to  impar- 
tial neutrality  on  the  part  of  Kentucky,  and  in  favor  only  of  partial 
neutrality  as  against  the  South,  and  that,  to  repel  that  charge,  the  letter 
was  written.  He  had  been  just  before  declaring,  day  by  day,  to  the 
people  of  the  State  that  they  must  not  surrender  the  Union,  and  that  in 
the  then  pending  struggle,  they  could  best  maintain  their  position  in  it 
by  assuming  and  maintaining  an  attitude  of  neutrality,  and  on  the  very 
day  of  its  date  he  made  an  eloquent  speech  of  the  same  import,  in  Louis- 
ville, to  five  thousand  Union  men.  He  must  have  been  understood  by 
ail  intelligent  men  in  Kentucky  as  then  in  favor  of  impartial  neutrality. 
But,  for  some  evil  purpose,  he  was  misrepresented  by  certain  persons 
on  that  subject,  and  it  was  intimated  that  he  was  in  favor  of  northern 
intervention  or  invasion.  It  was  this  intimation  that  he  wrote  that 
letter  to  repel  or  contradict.  He  seems  to  have  assumed  that  his  public 
addresses  had  left  no  doubt  on  the  public  mind  that  he  was  in  favor  of 
impartial  neutrality,  and  therefore  he  unwisely  neglected  to  repeat  that 
position  specifically  in  his  letter,  as  he  had  in  his  speeches. 

The  minority,  therefore,  at  the  proper  time,  will  offer  resolutions  as 
substitutes  for  the  resolutions  offered  by  the  majoritv- 

M.  C.  KERB. 

JOHN  W.  CHANLEE. 


APPENDIX. 

I  From  the  Louisville  Democrat,  Friday  morning,  April  19, 1861.] 

GREAT  MEETING. — KENTUCKY  TO  STAND  NEUTRAL  IN  THE  UNION. — HANDS  OFF  ON  BOTH 
SIDES.— FIVE  THOUSAND  UNION  MEN. — ELOQUENT  SPEECHES  BY  HON.  JAMES  GUTHRIE, 
EX-SENATOR  DIXON,  HON  JOHN  YOUNG  BROWN,  AND  JUDGE  BULLOCK. — RESOLUTIONS 
WORTHY  OF  KENTUCKY. 

One  of  the  grandest  and  largest  public  meetings  ever  held  in  Loviisville  filled  the 
great  east  hall  of  the  court-house  last  night,  in  response  to  a  call  for  a  sober  expres- 
sion as  to  the  proper  position  for  Kentucky  to  assume  in  the  present  crisis.  It  was  a 
splendid  meeting,  both  as  regards  numbers  and  material.  It  was  a  closely  attentive 
and  understanding  assemblage,  of  the  best  intelligence  of  the  city,  and  its  effect  must 
be  wide  and  wholesome.  If  the  warring  sections  will  but  respect  Kentucky's  position 
and  her  advice,  all  may  yet  be  well,  civil  war  averted,  and  peace  restored.  We  were 
more  than  gratified  with  the  meeting  and  its  works.  The  stars  and  stripes  were  on 
both  sides  of  the  speaker's  stand,  and  were  frequently  cheered  as  allusions  to  the 
national  banner  were  made. 
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MK.  DIXON'S   SPKECH. 

Mr.  Dixon  rose  niitl  advanced  amid  enthusiastic  cheers.  Turning  to  the  flags  which 
graced  the  stand  he  said: 

Fellow-citizen.s  :  Whose  flag  is  that  which  waves  over  us  ?  To  wliom  does  it  belong  ? 
Is  it  not  yours,  is  it  not  our  own  stars  and  stripes,  and  do  we  mean  ever  to  abandon  it  ? 
That  flag  has  ever  waved  over  Kentucky  soil  with  honor  and  glory.  It  is  our  flag —  it 
is  my  flag !  It  is  Kentucky's  flag!  When  that  flag  is  trailed  in  the  dust  and  destroyed, 
I  pray  Heaven  that  the  earth  may  be  destroyed  with  it,  for  I  do  not  wish,  and  I  trust 
I  shall  never  look  upon  its  dishonor.  It  is  our  flag — oirrs  while  we  have  a  country  and 
a  government.  I  shall  never  surrender  that  flag.  I  have  loved  it  from  boyhood,  and 
have  watched  it  everywhere,  and  imagine  it  in  this  dark  hour  still  waving  amid  the 
gloom,  and  feel  that  its  stars  will  still  shine  forth  in  the  smoke  of  battle,  and  lead  our 
country  back  to  honor  and  glory!  Why  is  our  country  so  stricken  down,  and  why  is 
our  glory  shaded  in  gloom-^our  Constitution  and  government  destroyed  ?  What  cause 
has  brought  about  all  this  difference  between  the  North  and  the  South?  Some  say  it 
was  the  Territories.  Some  say  the  govermeut  wars  on  the  South ;  that  Mr.  Lincoln 
was  elected  as  a  sectional  candidate,  and  on  a  principle  of  hostility  to  an  institution 
of  the  South.  It  is  true.  But  has  the  'government  ever  warred  on  the  South  ?  This 
contest  should  be  with  Mr.  Lincoln,  and  not  with  that  flag — with  the  Union!  It  is 
Lincoln  and  his  party  who  are  the  enemies  of  the  country — they  are  the  foes  of  the 
Constitution.  [Cheers.]  It  is  that  party  of  the  North  whose  purpose  is  to  sever  the 
States.  It  is  with  them  that  we  should  war,  and  not  with  the  government — the  Union 
under  which  we  have  been  so  prosperous.  Look  to  the  history  of  the  country  and  tell 
me  has  the  government  ever  made  war  on  the  South?  I  boldly  afSrm  that  the  amend- 
ments to  the  Constitution,  which  affect  the  southern  interests,  have  been  made  at  the 
instance  of  southern  men.  Was  not  the  act  of  1850  enacted  at  the  instance  of  southern 
men,  and  was  it  not  framed  and  advocated  by  our  own  immortal  statesman — Kentucky's 
noble  and  gallant  Clay '!  The  principle  upon  which  all  our  Territories  have  been  organ- 
ized holds  that  people  who  owned  slaves  might  take  them  there,  and  the  Territories 
could  be  admitted  as  slave  States.  Those  acts  thus  providing  are  still  in  force.  The 
South  asked  for  the  repeal  of  the  Missouri  compromise,  and  it  was  done.  What  next? 
Even  since  the  inauguration  of  Mr.  Lincoln,  his  party  has  given  sanction  to  three  new 
Territories  under  the  same  existing  laws.  All  have  the  right  to  take  their  slaves  there. 
What,  then,  is  the  cause  of  our  difficulty?  Look  at  it  clearly.  Is  it  the  tariff?  Was 
it  not  made  as  the  South  wanted  it ;  and  was  it  not  South  Carolina  who  changed  it  ?  . 
Did  not  the  general  government  change  the  then  existing  value  of  silver  and  gold  for 
the  benefit  of  the  South  ?  We  were  told  the  other  day  that  if  Lincoln  was  elected  his 
intention  was  to  destroy  slavery.  Did  he  not  declare  that  the  fugitive  slave  law  should 
be  enforced?  How  has  it  been  done?  Were  not  five  slaves  only  lately  taken  from 
Chicago  and  delivered  to  their  owners  ?  He  declares  he  will  enforce  the  laws,  and  not 
interfere  with  slavery.  Then  why  this  war  ?  I  will  tell  you  why — because  Mr.  Lincoln 
has  been  elected  President  of  the  country,  and  Mr.  Davis  could  not  be,  and,  therefore, 
a  southern  confederacy  was  to  be  formed  by  southern  demagogues,  and  now  they  are 
attempting  to  drag  you  on  with  them.  That  is  the  plain  state  of  the  case.  Dema- 
gogues at  the  North  and  demagogues  at  the  South  have  divided  the  country;  they 
would  strike  the  dagger  to  the  hearts  of  their  brothers ;  they  inaugurated  the  civil  war 
now  raging,  and  wish  to  drag  you  on  with  them. 

I  say,  for  my  part,  I  am  not  to  be  forced.  I  will  not  be  driven  to  desert  my  country 
and  my  country's  flag,  nor  turn  to  strike  my  dagger  at  her  heart,  but  ever  stand  for- 
ward to  defend  her  glory  and  her  honor.  What  are  we  to  do  with  Soutk  Carolina  and 
her  seceded  sisters?  Do  you  mean  to  tell  me  that  they  will  come  back?  AVhat  if  you 
give  them  o ver ;  will  they  ever  come  back  ?  They  have  turned  their  backs  on  their 
country,  and  now  they  want  you  to  march  with  them.  In  a  just  cause  I  will  defend 
our  State  at  every  point  and  against  every  combination ;  but  when  she  battles  against 
the  law  and  the  Constitution,  I  have  not  the  heart — I  have  not  the  courage  to  do  it! 
I  cannot  do  it — I  will  not  do  it,!  Never !  strike  at  that  flag  of  our  country — follow  Davis 
to  tear  down  the  stars  and  stripes,  the  eagle  which  has  .soared  so  high  aloft  as  the 
emblem  of  so  mighty  a  nation— give  up  that  flag  for  the  palmetto — strike  that  eagle  from 
his  high  place  and  "coil  around  the  stars  the  rattlesnake !  The  serpent  stole  into  the 
garden  of  Eden  and  whispered  treason  to  heaven  in  the  ear  of  Eve.  And  now  the  ser- 
pent would  seduce  us  from  our  allegiance  to  our  country.  Were  it  possible  for  him  to' 
coil  himself  around  the  flag,  I  would  tear  him  from  the  folds  and  crush  him  beneath 
my  feet.  The  rattlesnake  for  the  eagle!  If  you  will  follow  the  serpent  your  fate  wiU 
be  as  Adam's.  Measureless  woe,  for  all  generations,  has  been  that  fate.  Hell  was 
created  because  of  that  treason  to  heaven,  and  if  we  follow  after  the  serpent  our  fate 
will  be  to  sink  into  the  hell  of  secession.  That  is  the  fate  which  befalls  you  if  you  fol- 
low Davis.  But  you  must  take  a  position.  One  side  advises  us  to  go  out,  while  some 
say  remain  in  the  Union.  They  toll  us  that  we  are  bound  to  fight,  no  matter  how  we 
may  decide.     Kentucky  is  always  ready  to  fight.    She  was  born  to  fight  when  necessary, 
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and  wheu  the  soil  of  Kentucky  is  stained  with  blood,  and  the  spirit  of  her  sous  aroused, 
let  her  enemies  tremble!     But  she  should  ever  fight  upon  the  right  side. 

But  wliy  is  the  Union  brolien  up?  Is  it  not  because  Lincoln  is  President?  Ho\y 
long  is  his  rule  to  last  ?  In  the  history  of  nations,  what  is  four  years  ?  How  soon  will 
he  bo  dragged  down,  and  another  and  a  better  man  raised  to  his  high  place?  The 
American  people  arc  powerful  when  they  are  aroused  to  action,  but  they  should  act 
calmly.  Now  they  are  wild  with  excitement  and  act  without  judgment.  What  would 
wo  do  if  invaded  I  We  would  fly  from  house  to  house  and  rush  together,  but  would 
we  be  in  any  capacity  to  defend  ourselves?  Calmness  and  not  excitement  should 
characterize  us. 

Seven  States  have  seceded,  and  the  general  government  attempts  to  enforce  the  laws. 
The  war  commences  and  blood  is  shed,  ,nnd  forces  are  already  arrayed  against  each 
other  ill  hostile  action.  If  we  move  out  wliat  is  our  fate  ?  Who  is  to  defend — how  are 
you  to  defend  yourself  if  you  go  out  of  the  Union  ?  If  you  do,  you  at  once  declare  war 
against  the  Union^^you  oppose  the  stars  and  stripes.  We  have  a  million  of  white 
population  resident  in  a  State  only  separated  by.  the  Ohio  Kiver  from  Indiana,  Illinois, 
and  Ohio,  with  a  population  of  five  millions.  Through  each  State  are  numerous  rail- 
roads, able  to  transport  an  army  in  a  few  days  to  our  doors.  What  roads  have  we  but 
those  to  Nashville  and  Lexington?  And  what  can  we  do  with  them?  In  sixty  days 
the  North  can  pour  an  army  of  one  hundred  thousand  men  upon  every  part  of  us. 
What  can  we  do  ?  The  State  could  raise  perhaps  sixty  thousand  men  for  her  defense, 
but  what  can  they  do?  Can  they  save  your  State  and  your  city?  From  the  heights 
beyond  the  river  they  can  bombard  your  city  and  destroy  it.  They  can  cut  oil'  all 
eomninnication  with  the  South,  and  every  foot  of  Kentucky  soil  eventually  become 
desecrated  by  the  invader. 

Can  the  South  help  you?  She  has  got  more  than  enough  to  do  to  defend  herself,  for 
the  North  can  with  her  fleet  cut  off  all  communication  with  the  outside  world,  and  by 
the  Mississippi  Eiver  with  Western  States,  and  actually  starve  the  South  into  subjec- 
tion. One  hope  for  Kentucky  remains — stand  still  with  the  border  States  and  defy 
invasion  from  either  side.  My  sympathies  are  wholly  with  the  South,  but  I  am  not 
prepared  to  aid  her  in  fighting  against  our  government.  If  we  remain  in  the  Union 
we  are  safe;  if  we  go  out  we  will  be  invaded;  if  we  hold  as  we  are  we  are  safe;  if  we 
go  out  we  will  be  overpowered.  There  is  but  one  position  to  assume  for  honor  and 
safety,  and  that  position  taken  we  can  save  the  country.  Another  point :  If  an  army 
invades  us  can  we  save,  can  we  protect,  our  homes  and  families?  When,  in  our  city, 
the  sentinel  struts  the  streets,  and  we  are  powerless  before  him,  who  is  to  protect  our 
families  ?  Those  who  have  plenty  of  money  can  flee ;  but  what  is  the  poor  man  to  do  ? 
He  will  have  to  fight.  Think  of  it ;  who  is  to  protect  them  from  brutality  and  shame — 
oiir  city  from  pillage  and  destruction  ?  And  it  will  surely  befall  us  if  we  do  not  stand 
by  our  flag.  ' 

We  do  not  mean  to  submit  to  Lincoln.  He  has  commanded  us  to  send  troops.  We 
sent  word  that  Kentucky  will  not  do  it.  Will  he  compel  us?  Let  him  not  dare  it! 
Let  him  not  rouse  the  sleeping  lious  of  the  border  States.  She  sleeps  now,  still  and 
quiet,  but  it  is  not  from  lack  of  strength,  courage,  or  power.  She  waits  for  the  assault. 
Let  it  come,  and  roused,  she  will  crush  the  power  that  assails,  and  drag  Mr.  Lincoln 
from  his  high  place.  Can  he  make  Kentucky  help  him  to  kill  ?  He  has  a  right  to 
demand  troops,  and  he  did.  Glendower  could,  as  he  said,  call  spii'its  from  the  vasty 
deep,  but  would  they  come  when  they  were  called?  Will  the  troops  from  Kentucky 
come  at  his  call  ?  No,  they  will  never  lend  themselves  to  such  a  cause.  But  Kentucky 
will  stand  firm  with  her  sister  border  States  in  the  center  of  the  republic,  to  calm  the 
distracted  sections.  This  is  her  true  position,  and  in  it  she  saves  the  Union  and  frowns 
down  secession. 

Let  us  wait  for  reason  to  resume  her  seat.  Let  us  not  fight  the  North  or  South,  but, 
firm  in  our  position,  tell  our  sister  border  States  that  with  them  we  will  stand  to  main- 
tain the  Union,  to  preserve  the  peace,  and  uphold  our  honor  and  our  flag,  which  they 
would  trail  in  the  dust.  We  will  rear  ourselves  as  a  rock  in  the  midst  of  the  ocean, 
against  which  the  waves,  lashed  by  sectional  strife,  in  fury^  breaking,  shall  recoil  and 
overwhelm  those  who  have  riiised  them.  If  we  give  up  the  Union,  all  is  lost.  There 
will  then  be  no  breakwater,  but  instead  Kentucky  will  be  the  battle-ground — the  scene 
of  a  conflict  between  brethren — such  a  conflict  as  no  country  has  yet  witnessed.  But 
if  we  take  the  true  stand,  the  tide  of  war  and  desolation  will  be  rolled  back  on  both 
sides.    If  we  must  fight,  let  us  fight  Lincoln  and  not  our  government. 

To  go  out  of  the  Union  is  to  raise  a  new  issue  with  the  "North  and  turn  the  whole 
country  against  you.  The  ship  of  state  is  one  in  which  wo  all  sail,  and  when  thus 
launched  into  the  ocean,  and  about  to  founder  because  part  of  the  crew  rebel  against 
the  commander,  it  is  the  duty  of  all,  unhesitatingly,  to  aid  and  save.  Safety  demands 
that  we  stand  by  the  flag,  by  the  government,  by  the  Constitution!  In  the  distance 
you  hear  the  shouts  of  men  and  the  roaring  of  cannon.  The  foemen  are  gathering  for 
the  dreadful  conflict,  and  when  you  cut  losse  from  the  Union  it  is  to  take  a  part.  But 
you  are  secure  from  both  as  long  as  you  remain  neutral.    You  are  to  determine  now. 
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Examine  all  the  points ;  look  where  you  are  going  hefore  you  take  the  step  that  phmges 
you  into  ruin,  aud,  calmly  reasoning,  free  from  excitement,  determine  to  stand  forever 
by  the  country,  the  Constitution,  and  the  stars  and  stripes,  aud  be  still  the  mightiest 
nation  the  world  ever  saw. 

Judge  Nicholas  made  a  beautiful,  eloquent,  and  patriotic  speech,  which  was  greatly 
applauded,  and  closed  by  offering  a  series  of  resolutions,  the  last  of  which,  as  follows, 
was  adopted,  the  balance  being  withdrawn : 

Eesolved,  That  we  hail  in  Major  Robert  Anderson  the  gallant  defender  of  Fort  Sumter, 
against  overwhelming  odds,  a  worthy  Kentuckian.  the  worthy  sou  of  a  patriot  sire, 
who  has  given  so  heroic  an  example  of  what  ought  always  be  the  conduct  of  a  patriot 
soldier  in  the  presence  of  the  armed  assailants  of  his  country's  flag ;  that  he,  hia  offi- 
cers, and  men  have  well  earned  the  admiration  and  gratitude  of  the  nation. 

Judge  Bullock  was  generally  called  for,  aud  responded  in  a  clear,  forcible,  and  logi- 
cal speech,  indorsing  the  simif  of  the  preamble  and  resolutions  adopted,  and  urging 
Kentucky  to  pursue  the  course,  laid  down  in  them  as  the  safest,  wisest,  and  most  noble 
for  the  first  born  of  the  Union.  His  speech  was  characterized  by  that  eloquence  of  dic- 
tion so  well  known  as  an  attribute  of  Judge  Bullock's  oratorical  efforts.  He  was 
frequently  interrupted  in  the  course  of  his  remarks  by  cheers  and  applause. 

Hon.  John  Young  Brown  followed  in  a  speech  unsurpassed  in  power  aud  brilliancy. 
The  gifted  young  orator-rehearsed  the  history  ot  the  last  Congress,  the  efforts  for  com- 
promise, the  surrender  by  the  republicans  of  the  fundamental  idea  of  the  Chicago 
platform,  the  positive  non-extension  of  slavery  in  the  formation  of  the  new  Territories. 

He  held  his  audience  spell-bonnd,  as  it  were,  for  more  than  an  hour,  as  he  poured  out 
burning  words  of  indignation  upon  those  who  have  brought  the  country  into  its  present 
unfortunate  condition,  or  depicted  the  horrors  of  civil  war.  He  earnestly  urged  the 
neutrality  of  Kentucky  in  the  present  crisis,  as  the  best  aud  most  practicable  position 
for  Kentucky  to  maintain  her  integrity  in  the  Union,  and  to  mediate  between  the 
antagonistic  sections. 

The  meeting,  which  was  entirely  orderly,  adjourned  after  giving  rounds  of  cheers  for 
the  Union  and  for  the  American  flag. 

The  lateness  of  the  hour  prevents  us  from  giving  more  than  a  report  of  two  of  the 
speeches. 


[From  the  Louisville  Democrat.] 

We  publish  below  the  card  of  John  Young  Brown  announcing  himself  as  a  candidate 
for  re-election  in  the  fifth  congressional  district  of  Kentucky.  It  affords  us  real  pleasure 
to  know  that  it  is  the  general  wish  of  the  people  of  his  district  and  of  the  State  that 
he  should  make  the  canvass.  One  of  the  most  able  debaters  in  the  State  and  of  match- 
less eloquence,  it  is  proper  he  should  be  the  standard-bearer  in  this  hour  of  peril.  We 
all  feel  and  know  that  in  his  hands  the  district's  and  the  State's  interest  will  be  safely 
guarded.  We  suppose,  from  the  universal  sentiment  in  his  favor,  that  he  will  be  chosen 
l)y  acclamation : 

TO  THE   VOTERS  OF   THE  FIFTH  CONGRESSIONAL  DISTRICT. 

Elizabethtown,  May  13,  1861. 

Fellow-Citizens:  In  compliance  with  the  wishes  of  my  friends  throughout  the 
fifth  congressional  district,  I  announce  myself  as  a  candidate  for  re-election  to  Congress. 
My  opinions  are  the  same  as  heretofore  expressed  in  public  speeches  made  in  seven 
counties  of  the  district.  J  have  seen  no  reason  to  change  them,  and  I  have  not  changed 
them. 

Kentucky's  present  position  should  be  maintained.  With  coolness,  and  firmness,  and 
courage,  let  her  brave  and  patriotic  sons  struggle  hopefully  and  uupausingly  to  preserve 
her  present  proper  and  com.manding  attitude.  By  her  recent  unparalleled  vote,  our 
State  has  sent  up,  from  the  depths  of  her  great  heart,  a  prayer  for  peace,  and  given  a 
pledge  of  her  noble  conservatism.  As  she  is  free  from  the  guilt  of  the  unhappy  troubles 
of  the  nation,  let  us  shield  her,  if  we  can,  from  their  harmful  consequences. 

At  an  early  day  I  will  make  appointments,  and  canvass  the  district,  so  far  as  I  am 
able. 

Very  respectfully,  your  obedient  servant, 

JOHN  YOUNG  BROWN. 


[From  the  Louisville  Journal.] 

'  Hon.  John  Y^oung  Brown. — We  take  great  pleasure  in  publishing  the  address  of  the 
Hon.  John  Young  Brown  to  the  voters  of  the  fifth  congressional  district.  The  address 
is  brief,  yet  full,  and  to  every  patriot  it  must  be  satisfactory. 
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We  know  that  Mr.  Brown  had  no  wish  to  be  a  candidate  for  re-election  to  Congress, 
and  consented  only  after  much  earnest  persuasion  from  the  friends  of  the  Union.  He 
is  emphatically  a  man  for  the  times — brave,  hold,  eloquent,  patriotic,  firm,  and  incor- 
ruptible. Moreover,  his  intellectual  ability  is  "S'ery  extraordinary,  and  the  extent  of 
his  political  knowledge  remarkable.  Young  as  he  is,  he  can  grapple  with  tlie  strongest 
men  of  the  nation  as  their  peer.  If  his  life  be  spared,  he  will,  no  matter  what  political 
revolution  may  occur,  he  one  of  the  master-spirits  of  our  land,  for  such  power  as  his 
must  in  any  condition  of  things  make  itself  felt. 

There  are  other  noble  Union  spirits  in  the  fifth  congressional  district,  but  we  have 
no  donht  that  our  friends  in  that  district  will,  by  common  consent,  hail  John  Young 
Brown  as  their  champion  in  the  congressional  canvass. 


GEO.  D,  BLAKET  vs.  J.  S.  GOLLADAY. 

A  hoard  of  canvassers  can  only  ascertain  and  declare  the  result  of  the  poll. 
A  minority  of  voters  cannot  elect  a  representative. 
The  report  was  agreed  to,  nwn.  con.,  December  5. 

December  2,  1867. — Mr.  Dawes,  from  the  Committee  of  Elections,  made 

the  following  report : 

The  Committee  of  Elections,  to  whom  loere  referred  the  memorial  of  George 
D.  Bldkey,  claiming  to  have  been  duly  elected  on  the  -ith  day  of  May  last  a 
representative  from  the  third  congressional  district  of  Kentucl'y,  and  the 
credentials  of  J.  S.  Golladay,  claiming  to  have  been  elected  a  representa- 
tive frotn  the  same  district  on  the  1th  day  of  August  last,  submit  the  fol- 
lowing report : 

The  right  of  these  two  claimants  to  the  same  seat  depends  upon  the 
validity  of  elections  held  at  different  times,  and  it  therefore  becomes 
necessary  to  determine  in  the  first  instance  upon  the  legality  of  the 
election  first  held ;  for  if  the  one  which  is  first  in  point  of  time  be  valid, 
the  other  cannot  be. 

The  claim  of  Mr.  Blakey,  that  he  was  duly  elected  such  representative, 
rests  uj)on  the  following  facts : 

An  election  for  representatives  to  the  present  Congress  was  ordered 
by  the  governor  of  Kentucky  to  be  held  ou  said  4th  day  of  May  last. 
The  claimant,  Mr.  Blakey,  and  the  Hon.  Elijah  Hise,  were  candidates 
for  representatives  in  the  third  district,  and  were  voted  for  at  that  elec- 
tion. On  the  27th  of  the  same  month,  the  governor,  attorney  general, 
and  State  auditor,  who  constitute  by  law  a  board  of  canvassers  for 
counting  the  votes,  met, in  j)ursuance  of  law  for  that  purpose  and  certi- 
fied the  result  of  the  vote  on  the  4:th  to  be, in  this  district:  for  Elijah 
Hise,  7,740;  for  G.  D.  Blakey,  1,201. 

After  the  election  and  before  this  canvass,  to  wit,  on  the  8th  day 
of  said  May,  the  said  Elijah  Hise  died,  and  Mr.  Blakey  claimed  before 
the  board  of  canvassers,  and  renews  his  claim  before  the  House,  that  he 
was  entitled  to  the  certificate  of  election  and  to  retain  the  seat  as  such 
representative. 

First,  because  at  the  time  of  said  canvass,  he,  the  said  Blakey,  was 
the  only  person  then  alive  for  whom  votes  had  been  cast  for  such  repre- 
sentative. In  this  the  claimant  has,  in  the  opinion  of  the  committee, 
wholly  mistaken  the  function  of  the  board  of  canvassers.  The  sole  duty 
of  the  board  is  to  ascertain  the  result  when  the  polls  closed  ou  the  day 
of  election.  They  can  in  no  way  or  particular  change  or  alter  that 
result,  but  only  ascertain  and  make  it  known.  If  the  claimant  had  not,, 
when  the  polls  closed,  a  majority  of  the  votes  legally  cast,  nothing 
H.  Mis.  Doc.  152 — -27 
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trail spirin.cf  subsequently  could  give  him  that  majority.  If  Elijah  Hise 
had  that  ninjority  when  the  iiolls  clofeed,  that  fact  is  unalterably  fixed. 
It  is  somecimes  quite  difficult  to  ascertain  who  actually  had  such  majority 
at  the  close  of  the  polls ;  but  the  determining  of  that  fact  determines  all 
else  pertaining  to  the  election.  A  vacancy  occasioned  by  the  death  of 
one  who  has  received  a  majority  of  the  legal  votes  cannot  depend  upon 
whether  he  had  or  had  not  received  a  certificate  of  his  election  before 
his  decease.  The  certificate  is  not  his  title  to  his  seat,  but  simply  one 
form  of  evidence  thereof. 

Second,  he  further  claims  the  seat  because,  "by  the  laws  of  Kentucky 
governing  elections,  the  judges  and  other  officers  of  the  county  courts  in 
said  State,  in  the  appointment  of  of&cers  to  hold  and  ccnduct  elections 
in  said  State,  are  required  to  appoint  of&cers  representing  the  two  polit- 
ical parties  in  the  State,  and  that  each  political  party  should  be  repre- 
sented in  the  officers  of  every  election  precinct."  This  provision  of  law, 
he  claims,  was  almost  totally  disregarded  in  eleven  out  of  the  twelve 
counties  composing  this  district,  thereby  rendering  illegal  the  election 
in  those  couuties,  and  that  in  the  other  county,  where  this  provision  was 
complied  with,  he  received  a  majority  of  the  votes  cast. 

The  provisions  of  law  governing  elections  in  this  particular  are  as  fol- 
lows: 

[Page  433,  vol.  1,  Revised  Statutes,  Kentucky.] 

Section  1.  Each  county  court  shall,  in  the  month  of  June  or  July  in  every  yc:\r, 
appoint  two  justices  of  the  ])eace,  if  so  many  there  be,  or  one  justice  and  one  other 
suitable  person,  as  judges,  and  a  clerk  of  the  election,  for  each  precinct  in  the  county. 
It  shall  also,  in  the  month  of  March  or  April  every  second  year,  appoint  two  suitable 
persons  as  judges,  and  a  clerk  of  the  election,  for  each  district,  for  the  election  of  jus- 
tices of  the  peace  and  constables  in  the  county.  Such  judges  and  clerks  shall  hold 
their  offices  till  their  successors  are  appointed  and  qualify. 

Sec.  3.  Should  the  court  fail  to  appoint  such  judges  or  clerks,  or  either  fail  to  attend 
for  thirty  minutes  after  the  time  for  commencing  the  election,  or  refuse  to  act,  the 
sheriff  or  his  deputy  shall  appoint  a  suitable  person  or  persons  to  act  in  his  or  their 
stead  for  that  election. 

[Myers's  Supplement,  p.  .456.] 
AN"  ACT  to  amend  section  1,  article  3,  chapter  32,  title  "Elections,"  of  the  Eevised  Statutes. 

Be  it  enacted  1)1/  tJie  general  aaaemhly  of  the  Commonwealth  of  Kentucky,  That  hereafter,  so 
long  as  there  aTe  two  distinct  i^olitical  parties  in  this  commonwealth,  the  sheriff,  judges, 
and  clerk  of  election,  in  all  cases  of  elections  by  the  people  under  the  Constitution  and 
laws  of  the  United  States,  and  under  the  constitution  and  laws  of  Kentucky,  shall  be 
so  selected  and  api^ointed  as  that  one  of  the  judges  at  each  place  of  voting  shall  be  of  one 
political  party,  and  the  other  judge  of  the  other  or  opposing  political  party ;  and  that  a 
like  difference  shall  exist  at  each  place  of  voting  between  the  sheriff  and  clerk  of  elec- 
tions :  Provided,  That  there  be  a  sufSciont  number  of  the  members  of  each  political  party 
resident  in  the  several  precincts,  as  aforesaid,  to  fill  said  offices.  And  this  requirement 
shall  be  observed  by  all  officers  of  this  commonwealth  who  have  the  power  to  appoint 
any  of  the  aforesaid  officers  of  election,  under  the  penalty  of  a  fine  of  one  hundred  dol- 
lars for  each  omission,  to  be  recovered  by  presentment  of  the  gxand  jury. 

Makch  15,  1862. 

AX  ACT  to  amend  an  act  entitled  "An  act  to  amend  section  one,  article  throe,  chapter  thirty-two,  title 
'Elections,'  of  the  Revised  Statutes,"  approved  Eehruary  11, 1858. 

Section  1.  That  in  construing  the  act  approved  February  11,  1858,  to  vrhioh  this  is 
an  amendment,  those  who  have  engaged  in  the  rebellion  for  the  overthrow  of  the  gov- 
ernnient,  or  who  have  in  any  way  aided,  counseled,  or  advised  the  separation  of  Ken- 
tucky fi-om  the  federal  Union  by  force  of  arms,  or  adhered  to  those  engaged  in  the 
effort  to  sei)arate  her  from  the  federal  Union  by  force  of  arms,  shall  not  be  deemed  one 
'of  the  political  parties  in  this  commonwealth  within  the  ijrovisions  of  the  act  to  which 
thi.s  is  an  amendment. 

Sec.  2.  This  act  to  take  effect  from  and  after  its  passage. 
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The  claimant  offered  to  prove  tliat  there  existed  at  tlie  time  of  the 
election  a  sufficient  number  of  members  of  the  political  party  to  which 
he  belonged  in  each  of  the  precincts  in  the  district  to  have  enabled  the 
county  judges  to  have  conformed  to  the  foregoing  provisions  of  law,  had 
they  been  disposed,  and  the  case  was  heard  by  the  committee  as  if  such 
proof  had  been  filed.  He  then  claimed  that  a  comparison  of  the  poll- books 
of  the  several  precincts  showed  that  at  the  election,  which  in  the  State  of 
Kentucky  is  viva  voce,  but  twenty-three  of  all  the  officers  of  election 
voted  foi'  him,  while  two  hundred  and  ten  voted  for  Mr.  Hise  and  fifty- 
seven  did  not  vote  at  all. 

The  attention  of  the  committee  has  not  been  called  to  any  provision 
iu  the  statutes  of  Kentucky  prescribing  in  what  manner  the  several 
county  courts  are  to  define  political  parties  and  ascertain  the  exact 
political  faith  of  each  appointee,  so  as  to  enable  them  to  comply  with 
the  provisions  of  these  statutes.  Ob\iously  they  cannot  resort,  to  the 
jjoU-book  of  the  next  election,  the  test  to  which  the  claimant  has 
appealed  to  show  that  the  statutes  have  been  disregarded,  for  they  are 
required  to  make  the  appointments  long  before  these  poll-books  have 
any  existence.  No  poll-book  of  an  election  to  be  held  after  the  appoint- 
ment is  made  can  afford  evidence  to  guide  in  making  the  appointment. 
If  resort  is  to  be  had  to  the  poll-book  of  the  election  next  preceding  the 
appointment  to  determine  the  political  status  of  the  several  appointees, 
then,  for  aught  that  ai)pears  in  this  case,  those  poll-books  would  show 
that  status  to  be  what  tlie  law  requires,  for  no  evidence  from  these  poll- 
books  or  elsewhere  was  offered  to  show  how  these  several  officers  of 
election  voted  at  the  election  next  preceding  their  appointment.  If 
personal  knowledge  of  the  political  opinions  of  men  on  the  part  of  the 
county  judges,  or  general  political  reputation,  are  to  be  the  guide  in 
making  the  appointment  of  the  officers  of  election,  it  is  difficult  to  see 
in  what  manner  this  committee  could  determine  that  the  statute  had 
not  been  complied  with  in  making  the  appointment.  It  is  sufficient^ 
however,  to  say  that  there  was  no  offer  of  evidence  that  any  such  test 
was  disregarded.  But  the  conclusion  to  which  the  committee  arrived 
has  rendered  unnecessary  all  speculation  as  to  the  true  construction  or' 
mode  of  administering  the  law  which  it  is  claimed  has  been  violated. 

If  all  that  the  memorialist  claims  in  this  respect  be  admitted,  viz,  that 
in  eleven  out  of  the  twelve  counties  composing  the  district  this  law  had 
not  been  complied  with,  and  that  a  non-compliance  with  it  renders  null 
and  void  the  election  in  those  counties,  still  it  is  the  unanimous  opinion 
of  the  committee  that  no  such  result  as  is  claimed  by  the  memorialist — 
namely,  his  own  election — would  follow.  In  the  remaining  countj-, 
where  it  is  claimed  the  law  was  complied  with,  and  the  election  there- 
fore valid,  there  were  cast  only  737  out  of  8,941  votes ;  and  of  these  737, 
Mr.  Blakey  received  378,  to  359  for  Mr.  Hise,  leaving  only  a  majority  in 
this  county  for  Mr.  Blakey  of  19.  Of  the  whole  vote  in  the  district,  as 
has  been  already  stated,  he  received  only  1,201.  If,  therefore,  the 
election  was  invalid  in  eleven  out  of  the  twelve  counties,  rendering  it 
impossible  to  count  but  737  votes  out  of  8,941,  no  other  alternative 
would  be  left  but  to  set  aside  altogether  such  an  election,  and  remand 
the  case  back  again  to  the  people,  that  they  might  have  an  opportunity 
to  give  expression  to  their  choice  in  conformity  to  law.  There  is  no 
precedent  for  fixing  upon  the  district  representation  determined  by  378 
votes  out  8,941,  and  the  committee  see  no  reason  for  making  one. 

Third.  The  third  ground  upon  which  the  memorialist  claims  the  seat 
is  as  follows : 

The  said  Elijali  Hise,  known  to  be  disloyal  during  the  late  war,  and  since,  was  the 
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candidate  of  the  reljels,  ^vas  voted  for  by  a  large  majority  of  returned  rebel  soldiers, 
rebel  sympathizers,  and  avowed  disunionists ;  and  those  voting  for  the  said  Elijah 
Hise  did  it  in  a  captions  spirit  of  defiance  and  contempt  of  the  laws  of  Congress.  I 
[the  said  Blalsiey]  stood  for  the  same  office,  as  tlie  candidate  of  the  republican  party, 
the  representative  of  the  true  loyal  sentiment  of  that  party  in  said  district,  and,  as  the 
record-  will  show,  received  a  majority  of  the  loyal  votes  polled  in  said  district  at  said 
election,  held  on  said  4th  day  of  May,  1867. 

No  evidence  was  offered  by  the  memorialist  in  support  of  his  third  prop- 
osition, and  no  sufficient  reason  given  why,  if  relied  upon,  it  was  left  till 
this  day  unsupported  by  evidence.  The  committee  are  not  called  upon, 
in  this  case,  to  express  an  opinion  upon  the  legal  effect  of  the  proposi- 
tion, had  it  been  supported  by  evidence. 

The  memorialist  does  not  claim  the  seat  upon  any  other  grounds,  and 
the  committee  are  unanimously  of  the  opinion  that  these  do  not  entitle 
him  to  it. 

The  only  objection  to  the  administering  the  oath  of  office  and  admis- 
sioa  to  the  seat  of  Mr.  Golladay,  known  to  the  committee,  being  the 
claim  of  the  memorialist  to  be  entitled  to  the  seat  by  virtue  of  a  prior 
election,  this  disposition  of  that  claim  removes  all  obstacle,  and,  in  the 
opinion  of  the  committee,  Mr.  Golladay  should  be  admitted  to  the  oath 
.of  office  and  to  the  seat. 

The  committee  recommend  the  adoption  of  the  following  resolutions: 

Resolved,  That  George  D.  Blakey  is  not  entitled  to  a  seat  in  this 
House  as  a  representative  from  the  third  congressional  district  in  Ken- 
tucky. 

Resolved,  That  the  oath  of  office  be  now  administered  to  J.  L.  Golla- 
day, and  that  he  be  admitted  to  a  seat  in  this  House  as  a  representative 
from  the  third  congressional  district  in  Kentucky. 


jCo  the  Souse  of  Representatives  of  the  fortieth  Congress  of  the  United  States: 

Yonr  memorialist  would  respectfully  state,  that  at  an  election  held  in  Kentucky  on 
-the  4th  day  of  May,  1867,  for  representative  to  the  fortieth  Congress,  myself  and  one 
Elijah  Hise,  were  candidates  to  rej)resent  the  third  congressional  district  of  said  State 
in  said  fortieth  Congress,  Hise,  the  candidate  of  the  "rebel  democratic"  party,  and 
your  memorialist,  the  candidate  of  the  Union  or  republican  party. 

I  claim  that  I  am  the  legal  and  rightful  rejpresentative  of  the  third  congressional 
.district  for  the  following  reasons  : 

First,  by  the  laws  of  Kentucky  it  is  made  the  duty  of  the  county  officers  to  make 
Teturns  to  the  office  of  the  secretary  of  state  of  the  votes  cast,  and  the  governor,  attorney 
general,  and  auditor  are  the  constituted  board  of  examiners  to  count  and  ascertain  the 
number  of  votes  cast,  and  to  certify  the  election  of  the  person  receiving  the  highest 
number  of  votes,  if  in  all  things  the  laws  of  the  United  States  and  of  the  State  have 
been  honestly,  fairly,  and  legally  complied  with.  Subsequent  to  said  4th  day  of  May, 
1867,  to  wit,  on  the  8th  day  of  May,  1867,  four  days  after  said  election,  and  some 
twenty  days  before  the  forms  of  law  had  been  complied  with,  or  the  result  officially 
announced,  the  said  Elijah  Hise  committed  suicide ;  in  consequence  of  which,  at  the 
"time  of  the  reception  by  the  governor  and  examining  board  of  the  full  returns  of  the 
votes  cast  at  said  election,  on  the  4th  day  of  May,  1867,  in  said  district,  I  was  the  only 
.candidate  before  said  board  of  examiners,  and  claim  that  the  election  certificate  should 
have  been  given  to  me.  At  the  time  of  the  comparison  by  the  governor  and  others 
constituting  the  board  of  the  votes  cast  at  said  election  on  the  said  4th  day  of  May, 
1867,  for  said  Hise  and  myself,  it  was  known  to  them  that  the  said  Hise  had  commit- 
ted suicide,  and  that  the  only  candidate  for  said  office  was  your  memorialist.  But  the 
said  governor,  attorney  general,  and  auditor  treat  the  polling  and  voting  done  and 
had  on  said  4th  day  of  May,  1867,  in  said  third  congressional  district,  as  a  nullity, 
and  particularly  the  said  governor,  who  by  his  published  proclamation  orders  a  new 
election  to  be  held  on  the  first  Monday  in  Augusi;,  1867,  for  the  election  of  a  represent- 
ative from  said  district.  I  have  taken  the  necessary  steps  to  advise  said  governor, 
attorney  general,  and  auditor,  and  others,  of  my  intention  and  determination  to  submit 
the  question  of  my  election  to  the  fortieth  Congress,  in  consequence  of  which  no  other 
election  can  be  held  in  said  district  for  the  same  office. 

Second,  by  the  laws  of  Kentucky  governing  elections,  the  judges  and  other  officers 
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of  tlie  county  courts  iu  said  State,  in  tlio  appointment  of  officers  to  liold  and  conduct 
elections  in  said  State,  are  required  to  appoint  officers  representing  the  two  political 
parties  in  tlie  State,  and  that  each  political  party  should  be  represented  in  the  officers  of 
every  election  precinct ;  and  by  the  act  of  March  15,  ISdi,  "  it  is  further  enacted  that  those 
who  had  engaged  in  rebellion  for  the  overthrow  of  the  government,  or  who  had  in  any 
way  counseled  or  advised  the  separation  of  Kentucky  from  the  federal  Union  by  force 
of  arms,  or  adhered  to  those  engaged  in  the  effort  to  separate  her  from  the  federal 
Union  by  force  of  arms,  should  not  be  deemed  one  of  the  political  parties  of  the  State," 
(and  they  cannot  be  officers  at  any  election.)  These  provisions  of  the  statute  were 
wholly  disregarded  by  eleven  of  the  twelve  counties  composing  said  district,  to  wit, 
Allen,  Warren,  Logan,  Todd,  Simpson,  Barren,  Cumberland,  Metoalf,  Hart,  Russell, 
and  Clinton.  Certificates  of  the  clerks  of  the  counties  above  mentioned  are  submitted, 
numbered  from  one  to  eleven  inclusive.  It  is  proper  to  state  that  the  provisions  of 
the  statvrtes  above  cited  were  faithfully  observed  by  the  twelfth  county  of  the  said 
third  congressional  district,  the  county  of  Monroe,  in  which  I  obtained  the  highest 
number  of  votes  cast  at  said  election  for  representative  in  Congress,  on  the  4th  day  of 
May,  18li7. 

Third,  the  said  Elijah  Hise  was  known  to  be  disloyal  during  the  late  war  and  since, 
was  the  candidate  of  the  rebels,  was  voted  for  by  a  large  majority  of  returned  rebel 
soldiers,  rebel  sympathizers,  and  avowed  disunionists  :  that  those  voting  for  the  said 
Elijah  Hise  did  it  in  a  captions  spirit  of  deliance  and  contempt  of  the  laws  of  Congress. 
I  stood  for  the  same  office,  as  the  candidate  of  the  republican  paxty,  the  representative 
of  the  true  loyal  sentiment  of  that  party  in  said  district,  and,  as  the  record  will  show, 
received  a  majority  of  the  loyal  votes  polled  in  said  district  at  said  election  held  on 
the  4th  day  of  May,  1867. 

For  these  reasons,  which  are  respectfully  submitted  to  your  honorable  body,  I  claim 
that  I  am  the  legal  and  i-ightful  representative  of  the  third  congressional  district  of 
Kentucky  in  the  fortieth  Congress  of  the  United  States. 

I  deem  it  scarcely  necessary  for  me  to  speak  of  the  firm  and  decided  stand  I  took 
iu  behalf  of  the  government,  and  for  its  maintenance  and  preservation,  at  all  hazards, 
at  the  beginning  of  the  late  war  for  its  destruction  by  rebels  and  traitors.  I  have 
ever  been  true  and  loyal  to  the  government  of  my  fathers,  and  claim  that  I  represent 
the  loyal  portion  the  third  congressional  district  of  Kentucky. 

He  states  further  that  the  said  Elijah  Hise,  at  the  time  of  the  election  on  the  4th  day 
of  May  last,  was  by  law  disqualified  from  holding  the  office  of  representative  in  the 
Congress  of  the  United  States  by  reason  of  disloyalty ;  that  this  disqualification  existed 
at  the  time  was  publicly  charged  and  known  by  those  who  voted  for  said  Hise,  and  that 
those  who  voted  for  said  Hise  cast  their  votes  in  a  captious  sj)irit,  and  for  the  purpose 
of  defying  the  laws  of  the  United  States. 

He  further  alleges  the  majority  of  votes  cast  for  said  Hise,  over  and  above  those 
cast  for  your  memorialist,  are  tlie  votes  of  unpardoned  rebels,  who  have  been  and  are 
deemed  "  amnests  ;"  that  they  also  occupy  the  position  of  prisoners  of  war,  and  that 
the  votes  of  all  such  are  illegal  and  void,  and  that  of  the  votes  cast  which  \\ere  and 
are  legal;  and  which  were  cast  at  said  election  on  the  4th  day  of  May,  1867,  in  con- 
formity to  law,  your  memorialist  has  a  majority,  as  he  will  be  able  to  show,  and 
believes  he  can  present  such  a  case  as  will  entitle  him  to  a  seat  iu  your  honorable  body 
for  the  said  third  district  of  Kentucky  as  member  of  the  fortieth  Congress.  All  of 
which  is  respectfully  submitted. 

GEO.  D.  BLAKEY. 


State  of  Kentucky,  Office  of  the  Secretary  op  State, 

Frankfort,  August  26,  1867. 

The  undersigned,  a  board  for  examining  the  returns  of  the  election  held  the  5th  day 
of  August,  1867,  hereby  certify  that  J.  S.  Golladay  received  a  majority  of  the  votes 
given  in  the  third  congressional  district  of  the  State  of  Kentucky,  for  the  office  of 
representative  in  the  fortieth  Congress  of  the  United  States,  and  is  therefore  duly 
elected  to  that  office  for  the  term  prescribed  by  the  Constitution,  which  election  was 
held  in  accordance  with  the  Constitution  and'  laws  of  the  United  States  and  of  the 
State  of  Kentucky. 

THOS.  E.  BKAMLETTE,  Governor. 

JOHN  M.  HARLAN,  Attorney  General. 

J,  O.  SAMUELS,  Auditor  Public  Accounts. 
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[FTEST  EEPOET.] 
SAMUEL  McKEE  vs.  JOHN  J).  YOUNG. 

.  Disloyalty  (lisqualiiies  from  holding'a  seat  in  the  House. 

Soldiers  of  tbe  rebel  army,  surrendered  or  on  parole,  could  not  legally  vote  for  a  mem- 
ber of  Cougvess. 

Persons  iucomiietent  to  vote  under  Kentucky  statute  could  not  act  as  oificers  of  elec- 
tion, and  elections  held  under  suoli  circnnistances  were  void. 

First  repui't  of  the  committee,  so  far  as  it  affected  Mr.  Young,  the  sitting  member, 
was  agreed  to  ;  that  relating  to  Mr.  McKee,  the  contestant,  was  recommitted. 

The  final  report,  admitting  McKee  to  the  seat,  was  agreed  to,  (June  22,)  yeas,  62 ; 
nays,  43. 

March  '^3,  1868. — Mr.  McGlurg^,  from  tlie  Committee  of  Elections,  made 

the  following  report : 

The  Committee  of  Elections,  to  whom  were  referred  the  credentials  of  John 
D.  Young,  claiming  to  have  been  elected  a  representative  from  the  ninth 
congressional  district  of  Kentiiclcy,  and  the  memorial  and  papers  in  the 
case  of  Samuel  McKee,  contesting  the  right  of  said  John  D.  Young  to  his 
seat,  and  claiming  that  he  is  entitled  to  the  same,  submit  the  following 
report : 

By  a  resolution  of  this  house,  adopted  on  the  8th  day  of  July,  1867, 
your  committee  were  instructed,  among  other  things,  to  inquire  and 
report  whether  the  said  John  D.  Young  is  "  disquaUfled  from  sitting  as 
a  member  of  this  house,  on  account  of  his  having  been  guilty  of  acts  of 
disloyalty  to  the  government  of  the  United  States,  or  having  given  aid 
and  comfort  to  its  enemies." 

In  pursuance  of  said  resolution  testimony  was  taken  in  this  case,  as 
well  as  in  other  cases  mentioned  therein,  and  was  reported  to  this  house 
in  Mis.  Doc.  No.  47,  fortieth  Congress,  first  session. 

Samuel  McKee  contests  the  right  of  said  Young  to  his  seat,  and  claims 
to  have  been  elected  thereto  as  the  representative  from  said  district,  and 
assigns  a  number  of  reasons  why  it  should  not  be  given  to  Young,  and 
why  it  should  be  given  to  him,  (McKee,)  all  of  which  are  set  forth  in  his 
notice  of  contest,  found  on  pages  1  and  following  of  House  Mis.  Doc. 
No.  13,  second  session,  fortieth  Congress. 

Among  other  allegations  in  said  notice,  said  McKee  alleges  that  said 
Young  "  voluntarily  gave  aid,  countenance,  counsel,  and  encouragement 
to  persons  engaged  in  armed  hostility  to  tlie  government  of  the  United 
States." 

As  the  testimony  taken  by  the  committee  under  the  first  resolution, 
and  much  of  that  taken  under  the  notice  of  contest,  relate  to  the  charges 
of  disloyalty,  the  committee  have  thought  it  best  to  consider  all  the  tes- 
timony taken  under  the  resolution  and  under  notice  of  contest,  and 
iriake  known  their  conclusions  in  one  report,  both  as  to  the  alleged  dis- 
loyalty of  said  Young  and  the  merits  of  the  claims  of  said  McKee  to  the 
said  .seat. 

The  charges,  therefore,  against  Young  are  first  to  be  inquired  into. 

The  testimony  touching  these  charges  of  disloyalty  is  to  be  found  in 
House  Mis.  Doc.  No.  47,  above  mentioned,  and  in  House  Mis.  Doc.  No. 
1.3,  second  session  fortieth  Congress,  pages  10,  11, 12,  13, 16,  17,  31,  32, 
39,  42,  45,  64,  102. 

The  committee  find  the  allegations  of  the  contestant  so  sustained  by 
the  proof  that  it  is  unnecessary  to  contend  that  a  rule  too  liberal  in  favor 
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of  those  who  sympathized  with  the  h\te  avowed  enemies  of  the  govern- 
ment was  adopted  when  report  No.  2  of  this  session  was  approved  by 
this  house  in  the  cases  from  Kentucky  of  Beck,  Jones,  Grover,  and 
Knott.  This  case  is  brought  within  the  rule  then  laid  down,  as  it  is 
proven,  by  clear  and  satisfactory  testimony,"  that  the  said  John  D. 
Young  "  has  been  guilty  of  such  acts  of  disloyalty  that  he  cannot  hon- 
estly and  truly  take  the  oath  prescribed  bj^  the  act  of  July  2,  1862." 

The  testimony  of  witnesses  both  for  and  against  Mr.  Young  shows 
that  he  was  not  regarded  by  any  as  a  Union  man,  and  that  he  was  not 
merely  in  passive  sympathy  with  those  engaged  in  the  rebellion,  but 
desired  its  success,  and  so  expressed  himself. 

Before  quoting  testimony  on  this  point  the  committee  would  express 
the  opinion  that  "  aid  and  comfort"  may  be  given  to  an  enemy  by  words 
of  encouragement,  or  the  expression  of  an  opinion,  from  one  occupying 
an  influential  position.  The  said  John  D.  Young  occupied  the  oflicial 
position  of  county  judge,  as  shown  in  the  testimony. 

On  page  62  of  Mis.  Doc.  47,  as  above,  "William  S.  Sharp  testifies : 

In  an  interview  witli  him  (Yonng)  lie  took  the  ground  that  the  war  was  not  a 
rebellion,  but  a  revolution.  I  recollect  tlistiuctly  asking  him  if  he  thought  the  South 
had  just  cause  for  the  revolution.  He  said  he  thought  it  liad.  I  laid  his  case  before  Gen- 
eral Boyle,  and  was  ordered  by  him  to  send  Mr.  Young  to  Camp  Chase. 

On  page  59,  Mis.  Doc.  47,  G.  W.  Parsons  testifies : 

In  the  year  1861,  one  day  Mr.  Young  staid  for  dinner,  &c.  I  was  there.  After  din- 
ner Jlr.  Gill,  Mr.  Young,  and  myself  got  into  conversation  on  the  subject  of  the  war. 
It  was  after  Mr.  Lincoln  had  called  for  seventy-five  thousand  men,  and  that  was  the 
subject  of  the  discussion.  Mr.  Young  took  j)Osition  againstrthe  action  of  the  President, 
and  remarked,  among  other  things,  that  Mr.  Lincoln  ought  to  be  impeached  and  hung 
as  high  as  Haman.  I  asked  him  what  ought  to  be  done  with  Jctfer.son  Davis,  and  he 
said  "nothing;  that  Mr.  Davis  had  violated  no  constitutional  obligation." 

On  page  58,  Mis.  Doc.  47,  Spotswood  Dedman  (colored)  testifies : 

He  (Young)  always  tallied  in  favor  of  the  rebellion. 

On  page  57,  same  book  of  testimony,  John  Miller  testifies : 

All  took  him  to  be  a  rebel.  He  was  a  rebel.  I  heard  Josh  Ewing  talking  to  him  one 
day,  and  saying  that  he  could  take  his  (Ewing's)  sons  into  the  rebel  army,  but  could 
not  go  himself.    That  was  on  the  street  in  Owingsville. 

And  this  is  confirmed,  on  page  65,  same  book,  by  W.  H.  T.  Moss,  who 
testifies : 

Mr.  Joshua  Ewing,  and  Mr.  Young,  and  a  crowd  were  chatting  in  the  street  one  morn- 
ing, and  I  heard  Mr.  Young  remark  to  Mr.  Ewing,  "  I  expect  to  have  a  company  in 
South  Carolina  to  fight  the  Yankees,  and  I  expect  to  take  your  boys  with  me."  Ewing 
replied,  "  Perhaps  you  will.     If  you  do  not  like  this  country  j'ou  had  better  leave." 

On  page  72,  same  book,  James  Hall  testifies : 

He  (Young)  was  in  favor  of  the  South  gaining  its  independence.  I  heard  him  speak 
of  it  frequently  on  the  street  in  Owingsville. 

FEEDING  REBELS. 

But  the  "  aid  and  comfort"  extended  are  not  confined  to  mere  expres- 
sions and  words  of  encouragement,  but  said  Young  seems  to  have  been 
"active  in  feeding  rebels."  On  page  58,  said  Mis.  Doc.  47,  Spotswood 
Dedman  (colored)  testifies  : 

AVhen  the  rebels  were  passing  through  Owingsville,  where  I  was  then  living,  and 
where  Mr.  Young  lived,  he  took  a  very  active  part  in  feeding  them  and  conveying  pro- 
visions to  them.  When  rebels  were  passing  through  he  woTild  take  them  to  his  house 
and  feed  them.  At  this  time  nobody  was  forced  to  feed  them  unless  he  chose.  It  was 
voluntary.  Sometimes  he  Avould  go  out  aufl  meet  them,  and  he  would  welcome  them 
to  town. 
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POINTS   OUT  A  UNION  SOLDIER. 

But  Union  soldiers  were  not  favorites  with  those  who  were  in  favor  of 
"  the  South  gaining  its  independence." 

trreenup  JSTickellj  on  pages  16"  and  17  of  Mis.  Doc.  No.  13,  above  named, 
testifies  as  follows : 

By  SAnruEL  McKbe  : 

Questiou.  State  -where  you  reside,  your  age,  and  -what  position  you  occupied  during, 
ill  1864,  the  late  rebellion. — Answer.  I  reside  in  Centre  Countj- :  I  am  forty  years  old ; 
I  was  a  captain.  Company  A,  54th  Kentucky  mounted  infantryj  federal  army ;  went  into 
the  army  in  1864,  in  the  fall  season. 

Q.  Please  state  if  you  have  any  knowledge  of  any  disloyal  act  or  acts  committed  dur- 
ing the  rebellion  by  Judge  John  D.  Young,  now  claiming  a  seat  in  the  fortieth  Congress 
from  the  ninth  Kentucky  district — anything  in  aid  or  encouragement  of  the  rebellion, 
or  those  who  were  in  arms  against  the  government  of  the  United  States. — A.  In  the 
spring  of  1863,  I  was  on  my  way  from  Mount  Sterling,  Kentucky,  home.  After  passing 
Owingsville,  between  Owingsville  and  State  Bridge,  I  was  met  by  a  squad  of  confeder- 
ate soldiers,  as  they  called  themselves,  in  number  from  fifteen  to  twenty,  as  near  as  I 
remember ;  they  told  me  they  were  going  into  Owiugsville  and  did  not  allow  anybody 
to  go  out  until  they  got  ready,  and  that  I  must  go  back  with  them,  which  I  did.  After 
they  rode  into  the  town  there  was  a  pretty  general  rushing  of  the  town  people,  who 
came  up  or  out  to  see  them.  Among  others  who  came,  there  was  a  certain  gentleman 
who  came  down  toward  where  I  was,  and  up  to  the  men  who  had  me  in  charge,  and 
close  by  where  I  was  standing  ;  he  was  pointing  his  finger  in  the  direction  of  a  certain 
house,  and  nanied  the  house,  but  I  don't  now  remember  the  name  of  said  house,  and 
told  the  men  that  in  that  house  there  was  a  "  Yankee  soldier,"  and  to  go  for  him,  which 
the  rebel  soldiers  did.  A  part  of  the  lot  went  to  the  house,  and  some  who  remained 
near  me  turned  toward  the  gentleman,  whom  I  did  not  know,  and  spoke  to  him  and 
said  "  How  are  you,  .Judge  Young  ?"  This  same  man  whom  they  called  Judge  Young, 
and  a  part  of  the  rebel  soldiers,  turned  away  from  me  and  engaged  in  conversation,  in 
rather  a  lower  tone  of  voice  than  at  first ;  I  did  not  hear  what  was  then  said,  but  in  a 
very  short  time  a  x^art  of  the  same  men  went  off  and  in  a  few  minutes  returned  with 
some  horses,  upon  one  of  which  they  mounted  the  prisoner  they  had  taken,  and  soon 
after  moved  ofl'.  Before  they  returned  with  the  horses,  the  man  whom  they  called 
Judge  Young  went  off',  and  I  did  not  then  again  see  him  any  more. 

Q.  Have  you  seen  him  since  ?  And  if  so,  state  the  circumstances. — A.  I  don't  know 
whether  I  have  ever  seen  him  since  or  not,  but  at  February  court,  just  previous  to  the 
Jlay  election  last,  I  was  in  court,  in  the  court-house  at  Moorehead,  and  while  the  court 
was  going  on  I  heard  some  one  speak  out,  "How  are  you.  Judge  Young?"  I  was  at 
once  reminded  of  the  same  expression  I  had  heard  at  Owingsville,  and  turned  to  see 
who  it  "as.  Tom  Hayes,  who  had  been  a  captain  in  the  rebel  army,  was  standing 
near,  and  I  took  him  to  be  the  man,  from  the  voice,  who  then  addressed  the  man  he 
called  Judge  Young.  I  was  not  acquainted  myself  with  Judge  Young,  but  when  I  saw. 
him  there  in  the  court-house  at  Moorehead,  I  took  him  to  be  the  same  I  had  seen  at 
Owingsville,  and  believe  that  he  was  the  same  man.  These  are  the  only  two  times  I 
have  seen  Judge  Young,  if  this  was  him. 

Q.  Please  describe  the  man  whom  you  saw,  and  whom  they  called  Judge  Young. — 
A.  As  near  as  I  recollect,  he  seemed  to  be  about  a  cbmmon  man  in  height  and  size.  He 
was  a  good-looking  man,  as  I  thought ;  had  very  dark  hair,  dark  whiskers,  and  a  very 
keen  black  eye ;  titought  about  as  keen  aai  eye  as  I  had  ever  seen. 

Q.  Were  you  a  soldier  or  citizen  when  captured  near  Owingsville  in  1863  ? — A.  I 
was  a  citizen,  dressed  in  citizen's  clothes,  and  had  nothing  to  do  with  the  army  at  that 
time. 

Q.  Did  the  rebel  soldiers  (>apture  the  Yankee  soldier  from  the  house  to  which  Young 
pointed  ? — A.  They  captured  the  soldier,  brought  him  out,  and  took  him  off  with  them ; 
released  me,  and  told  me  I  could  go  where  I  pleased. 

Cross-examined : 

Q.  Please  state  who  was  in  command  of  the  rebel  squad  that  captured  you  near 
Owingsville,  Kentucky,  in  the  sjiring  of  1863;  and  state  what  time  of  year  it  was. — A. 
I  did  not  know  any  of  the  squad  of  rebels  that  captured  me  in  1863.  1  was  captured 
in  the  spring,  I  think  the  last  of  February,  or  the  first  of  March. 

Q.  Please  state  whether  you  were  acquainted  with  any  of  the  citizens  of  Owingsville 
wlii'u  you  were  taken  there;  and  if  so,  who  were  they? — A.  Wlien  I  was  taken  back 
to  Owingsville,  I  did  not  recognize  anybody  that  I  knew  that  lived  there.  I  recognized 
Jo.  Wells,  who  resided  in  the  neighborhood ;  he  was  with  me  wlien  I  was  arrested,  and 
Went  with  me  to  Owingsville. 

Q.  Did  you  hear  J.  D.  Young  use  any  disloyal  language  ;  and  if  so,  what  was  it  ?— A. 
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A  man  wlioiii  the  soldiers  called  Judge  Young;  came  to  them  and  pointed  to  a  house, 
and  told  said  soldiers  that  there  was  a  federal  soldier  there,  and  to  go  for  him,  which 
they  did  ;  this  is  all  the  language  I  heard  the  man  called  Jndge  Young  use.  The  sol- 
diers that  arrested  me  professed  to  belong  to  Colonel  Clarke's  command. 

Q.  State  the  height,  age,  weight,  &c.,  of  the  man  that  was  called  Judge  Young  by 
said  squad  of  soldiers. — A.  I  thoug"ht  him  to  be  about  a  middle-aged  man,  and  of  medium 
size  and  height,  &c. 

Q.  Was  his  face  shaven  or  not,  and  was  his  hair  gray  or  not? — A.  His  face  was 
unshaven,  and  his  beard  tolerably  long,  and  his  beard  and  hair  were  not  mingled  with 
gray,  that  I  saw  or  noticed ;  I  did  not  notice  his  hair  and  beard  closely. 

This  witness  brings  to  light  a  positive  act  of  disloyalty,  of  "  aid  and 
comfort "  to  the  enemies  of  the  government,  which  clearly  brings  the 
case  within  the  rule  laid  down  by  tire  committee  in  report  No.  2,  above 
mentioned. 

The  testimony  is  positive,  distinct.  Jndge  Young,  pointing  his  finger, 
named  a  certain  house,  and  said  to  "  a  squad  of  confederate  soldiers" : 
"  In  that  house  there  is  a  Yanlcee  soldier;  go  for  him ; "  "  which  the  rebel 
soldiers  did."  "  This  same  Judge  Young  talked  in  rather  a  lower  tone 
of  voice  ;  a  part  of  the  same  men  went  off,  and  in  a  few  minutes  returned 
with  some  horses,  upon  one  of  which  they  mounted  the  prisoner  they 
had  taken,  and  soon  after  moved  off." 

There  appear  in  Mis.  Doc.  No.  13,  on  pages  115  and  116,  the  aiSdavits 
of  eleven  persons,  citizens  of  Owingsville,  intended  to  explain  away  or 
invalidate  the  testimony  of  Greenup  Nickell.  But  these  affidavits  are 
wholly  ex  parte,  and  taken  without  notice  to  contestant. 

Theii'  use  was  objected  to  by  contestant,  and  they  were  not  received 
in  evidence  by  the  committee,  and  well-established  rules  in  such  cases 
will  exclude  them  from  consideration.  But  if  permitted  to  be  used  they 
would  be  worthless  as  detailing  mere  opinions.  One  statement  is,  that 
during  a  certain  raid  "  there  Avas  but  one  man  captured,  as  we  now  re- 
member.^ "  We  do  not  believe  Judge  J.  D.  Young  had  anything  to  do 
with  it,  nor  was  he  present  or  near  where  the  arrest  was  made."  There 
is  no  testimony  to  prove  that  there  were  not  two  arrests  of  Union  sol- 
diers that  spring  of  1863  at  Owingsville. 

Another  statement,  in  these  ex  parte  affidavits,  is  that  said  Mckell 
was  notorious,  committing  outrages,  plundering,  &o.,  and  that  one 
Trumbo  was  captured,  and  affiant  "  donH  believe  said  Nickell  was  in 
town  at  the  time  of  said  capture.''^ 

Captain  Greenup  Nickell  swears  positively,  and  there  is  no  testimony 
to  contradict  him,  and,  in  the  printed  testimony  or  ex  parte  affidavits, 
no  attempt  made  to  invalidate  his  testimony,  notwithstanding  he  was 
forty  years  of  age,  notorious,  and  a  captain  in  the  federal  army. 

One  witness,  J.  W.  Moore,  an  ex-member  of  the  rebel  congress,  was 
introduced  by  Mr.  Young,  and  testified  before  the  committee,  and  the 
attempt  was  made  to  prove  by  him  that  Captain  Greenup  Mckell  was 
not  entitled  to  belief  on  oath.  , 

This  ex-rebel  congressman  testifies  that  he  had  been  in  Kentucky  but 
one  day  since,  in  1861 ;  that  he  knew  two  men  by  the  name  of  Greenup 
Mekell,  of  Morgan  County,  one  sixty,  and  the  other  "  perhaps  thirty  years 
of  age,"  and  that  "  the  younger  was  of  a  bad  character." 

The  testimony  shows  the  witness.  Captain  Mekell,  to  be  Greenup 
Nickel],  of  Carter  County,  and/or*^/  years  of  age ;  so  that  there  is  noth- 
ing conflicting  in  the  testimony  of  this  ex-rebel  congressman  and  this 
federal  captain. 

The  coutestee,  Mr.  Young,  is  fully  identified  in  the  testimony  as  the 
same  person  alluded  to  by  the  witness  Greenup  Nickell.  That  witness, 
on  page  17,  Mis.  Doc.  No.  13  testifies : 

Question.  Have  you  seen  him  since  ?  and  if  so,  state  the  circumstances. — Answer.  I 
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don't  know  whether  I  have  ever  seen  him  since  or  not ;  but  at  Pehruarj-  court,  just 
previous  to  the  May  election  last,  I  was  in  court  at  the  court-house  at  Moo'rehead,  and 
while  the  court  was  going  on  I  heard  some  one  speak  out,  "  How  are  you,  Judge  Young  ?  " 
I  was  at  once  reminded  of  the  same  expression  I  had  heard  at  Owingsville,  and  turned 
to  see  who  it  was.  Tom  Hayes,  who  had  been  a  captain  in  the  rebel  army,  was  stand- 
ing near,  and  I  took  him  to  be  the  man,  from  the  voice,  who  then  addressed  the  man 
he  called  .Judge  Young.  I  was  not  acquainted,  myself,  with  Judge  Young,  but  when  I 
saw  him  there  in  the  court-house  at  Moorehead,  I  took  him  to  be  the  same  I  bad  seen 
at  Owingsville,  and  believe  that  he  was  the  same  man.  These  are  the  only  two  times 
I  have  seen  Judge  Young,  if  this  was  him. 

Oq  page  40,  same  book  of  testimony,  another  witness  testifies: 
There  has  not  lived  any  other  man  called  Judge  Young  in  this  county,  except  John 
T>.  Young,  the  party  to  this  contest,  &c. 

On  page  45,  same  book,  another  witness  testifies : 

John  D.  Young  is  the  only  man  by  the  name  of  Young  in  this  county  who  has  leen 
a  judge.     He  was  judge  of  the  Bath  County  court. 

The  testimony  of  Dr.  John  H.  Williams,  on  page  31,  Mis.  Doc.  ISTo. 
13,  proves  that  Mr.  Yonng  gave  "aid  and  comfort"  to  the  enemies  of 
the  government,  by  associating  .with  rebel  soldiers.    He  testifies : 

I  have  been  acquainted  with  John  D.  Young  some  ten  or  fifteen  years,  and  do  state 
that  during  the  rebellion  I  saw  J.  D.  Young  on  Beaver  Creek,  and  at  Thomas  Green- 
waid's,  who  confessed  to  he  a  captain  in  the  rebel  army,  and  I  saw  Mr.  Young  pass  in 
toward  Blaokwater,  where  I  was  informed  that  there  was  a  rebel  camp  on  Blackwater  ; 
and  I  was  told  by  the  rebel  soldiers  that  J.  D.  Young  was  engaged  in  recruiting  soldiers 
for  the  rebel  army  ;  and  I  never  heard  any  person  dispute  his  being  a  sympathizer  with 
the  rebels  until  he  became  a  candidate  for  Congress.  And  I  further  state  that  I  saw 
him  in  company  with  rebel  soldiers  who  claimed  to  belong  to  Peter  Everett,  and  were 
with  him  in  his  last  raid  in  Kentucky,  and  so  far  as  I  could  judge,  J.  D.  Young  seemed 
to  be  agreeably  situated  when  with  those  soldiers ;  and  I  was  informed  by  the  rebel 
soldiers  that  J.  D.  Young  was  an  officer  in  their  army ;  this  I  was  told  by  Jacob  Edwards 
and  two  of  the  Sexton  boys,  who  were  in  the  rebel  army ;  and  I  saw  Mr.  Young  passing 
some  two  or  three  times,  and  I  think  oftener. 

"A  GOOD  GUN." 

But  one  "  generally  regarded  as  a  rebel,"  who  made  himself  "  agree- 
able when  with  rebel  soldiers,"  who  was  "  active  in  feeding  them,"  who 
"  always  talked  in  favor  of  the  rebellion,"  who  "  favored  the  independence 
of  the  South,"  Avho  could  direct  rebels  to  "  go  for  a  Yankee  soldier," 
would  find  it  very  difficult  to  conceal  all  bis  tracks. 

The  testimony  of  Henry  H.  Ewing,  page  60,  Mis.  Doc.  No.  47,  gives 
evidence  of  other  material  "aid  and  comfort"  rendered  the  enemies  of 
the  United  States  government.  He  testifies:  Young  "was  at  Prestons- 
burg  when  there  were  a  parcel  of  men  there  collected  to  be  organized 
into  the  confederate  service."  "  I  do  not  know  that  he  had  a  gun  there. 
He  showed  me  a  gun  standing  in  the  porch  of  the  house  where  he  was 
staying,  and  asked  me  to  take  care  of  it.  He  said, '  There  is  a  good  gun; 
take  care  of  it.'"  "The  gun  was  a  Minie  rifle."  "I  do  not  know  why 
Mr.  Young  brought  it  there.  He  never  inquired  of  me  what  became  of 
it."  "  Guns  were  scarce  there  at  that  time."  "  I  took  care  of  the  gun 
for  three  or  four  weeks,  and  then,  when  I  was  coming  home,  I  gave  it 
to  a  cousin  of  mine  in  the  army."  "  I  afterward  went  back  to  the  army," 
and  staid  till  the  surrender.  "I  and  my  two  brothers  were  in  the  con- 
federate army."    "1  am  a  son  of  Mr.  Joshiia  Ewing." 

Comment  upon  this  testimony  is  unnecessary.  It  should  be  borne  in 
mind  that  this  witness  testifies  he  is  the  son  of  Joshua  Ewing,  with 
whom,  as  in  the  testimony  hereinbefore  quoted,  Mr.  Young  talked,  iu 
a  crowd  in  Owingsville,  and  said,  "I  expect  to  have  a  company  in  South 
Carolina  to  fight  the  Yankees,  and  I  expect  to  take  your  boys  with  me." 

This  witness  does  not  know  "  why  Mr.  Young  brought  the  gun  there," 
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l»ut  he  swears  "  a  parcel  of  men  were  tliere  collected  to  be  organized  into 
the  confederate  service ;"  "  guns  were  scarce."  Mr!  Young  said,  "  There  is 
ii  good  gun ;  take  care  of  it."  He  (witness)  "  took  care  of  it  three  or  four 
weeks,  and  gave  it  to  a  cousin  in  the  army." 

NO   CLAIM   TO   UNIONISM. 

It  is  worthy  of  remark  that  no  testimony  has  been  introduced  by  Mr. 
Young  to  show  or  indicate  that  he  ever  was  or  ever  claimed  to  be  a 
Union  man  during  the  whole  struggle  for  the  life  of  the  nation.  There 
is  no  claim  for  him  in  the  testimony  that  he  was  even  so  lukewarm  in 
his  devotion  to  the  government  as  to  have  beeu  neutral  and  indifferent 
as  to  the  result  of  the  late  struggle. 

The  verv  reverse  of  lukewarmness  is  shown  in  the  testimony.  On  page 
55,  Mis.  Doc.  Xo.  47,  T.  B.  Oldham  testifies : 

I  Wiis  at  Stanton  on  the  1st  of  April,  (1867,)  fluring  the  canvass  between  Mr.  McKee 
and  Mr.  Young.  When  I  went  in  Mr.  Young  was  speaking.  I  put  some  questions  to 
hiiu.  I  asked  him  on  -which  side  his  sympathies  were  during  the  war — witli  the  army 
commanded  by  Grant  or  that  commanded  by  Lee.  Sis  reply  was  that  thet/  were  icitli  the 
rebellious  party. 

This  testimony  is  confirmed  by  another  witness,  Zera  Welch,  on  page 
.11,  Mis.  Doc.  No.  13,  in  positive  language. 
On  page  42,  Mis.  Doc.  No.  13,  John  E.  Eels  testifies : 

I  WHS  in  the  storehouse  of  Wills  &  Conner,  and  heard  some  man  say  that  he  would 
vote  for  no  man  who  had  worn  the  blue  dothen  ;  and  Judge  Young,  who  was  sitting  by 
reading  a  paper,  nodded  his  head  and  said  that  teas  right. 

Such  expressions  and  admissions,  as  late  as  in  1867,  of  sympathy 
having  been,  duriiigthe  war,  with  the  rebellious  party,  taken  in  connection 
with  the  open  acts  of  "  aid  and  comfort  to  the  enemie's  of  the  govern- 
ment of  the  United  States,"  "  proven  by  clear  and  satisfactory  testimony," 
as  above  set  forth,  bring  the  committee  to  the  conclusion  that  the  said 
John  D.  Young"  cannot  honestlv  and  truly  take  the  oath  prescribed 
by  the  act  of  July  2,  1862." 


McKBE  CONTESTS. 

Samuel  McKee  contests  Mr.  Young's  right  to  the  seat  and  claims  it  for 

Imnself. 

Before  proceeding  to  state  the  grounds  on  which  Mr.  McKee  bases  his 
claim,  the  committee  remark  that  the  notice  of  contest  is  objected  to  by 
Mr.  Young  for  the  reason  that  the  contestant  does  not "  specify  particu- 
larly the  grounds  upon  which  he  relies  in  the  contest."  It  is  unnecessary 
to  say  whether  or  no  this  objection  would  have  been  sustained  if  made  in 
time  J  for  no  objection  appears  in  the  answer  of  Mr.  Young  to  the  sufh- 
ciency  of  the  notice.  None  appears  to  have  been  made  during  the  time 
of  taking  testimony,  and  none  in  the  progress  of  the  argument  before  the 
committee  by  Mr.  Young  or  his  counsel.  The  objection  first  appears  in 
Mr.  Young's  printed  brief,  after  both  parties  had  been  fully  heard  in  the 
whole  case.  In  the  opinion  of  the  committee  the  objection  as  to  par- 
ticularity of  specifications  comes  too  late  to  require  further  attention. 

The  first  point  relied  upon  by  the  contestant  (Mr.  McKee)  in  his  notice 
is  that  Mr.  Young  was  disqualified  and  ineligible  to  the  position  of 
representative  in  Congress  by  reason  of  disloyalty,  and  that  as  such 
disqualification  existed  at  the  time  Young  was  voted  for,  all  votes  cast 


428  DIGEST    OP   ELECTION   CASES. 

for  him  were  illegal  and  void  and  not  to  be  counted,  and,  as  a  necessary 
consequence,  that  the  contestant  having  received  the  highest  number  of 
legal  votes,  is  duly  elected  and  entitled  to  the  seat.  This  point  has  been 
ably  and  elaborately  argued  and  decided  by  this  committee  and  by  the 
House,  in  the  late  case  of  Smith  vs.  Brown,  of  Kentucky,  and  the  com- 
mittee deem  it  necessary  to  say  no  more  than  that  they  decline  to  favor 
giving  the  seat  to  contestant  on  this  ground. 

The  second  point  relied  upon  by  contestant,  in  his  notice,  is  that  the 
vote  of  rebel  soldiers,  who  were  paroled  prisoners  of  war  and  who  voted 
for  Mr.  Young,  should  be  rejected. 

While  the  testimony  may  tend  to  show  that  even  more  than  two  thou- 
sand paroled  rebel  soldiers  who  at  the  date  of  the  election,  4th  May,  1867, 
were  without  pardon  and  amnesty,  voted  for  Mr.  Young,  as  the  contest- 
ant contends,  it  is  admitted  by  the  contestant  in  his  brief  that  the  proof 
is  not  complete  and  satisfactory  as  to  more  than  seven  hundred  and 
sixty-seven. 

After  an  examination  of  the  testimony  the  committee  are  not  willing 
to  say  til  at  more  than  seven  hundred  and  fifty -two  ex-rebel  soldiers  voted 
for  Mr.  Young.  Of  those  eighty-six  are  hereafter  rejected  in  the  entire 
vote  of  various  precincts  for  other  causes,  which  would  reduce  the  vote  of 
the  rebel  soldiers  to  six  himdred  and  sixty-six.  But  the  committee, 
finding  that  there  is  no  law  of  Kentucky  disfranchising  rebel  soldiers, 
have  not  been  able  to  see  how  those  votes  can  be  rejected. 

The  third  point  in  contestant's  notice  is  substantially  the  same  as  the 
second.  The  fourth  is,  that  in  a  number  of  counties  and  precincts  the 
freedom  of  the  election  was  violated,  and  Union  men  prevented,  by 
reason  of  threats,  intimidation,  and  force,  from  casting  their  votes  for 
him,  (McKee.) 

The  committee  fails  to  find  this  allegation  sustained  by  the  testimony. 

The  ninth  relates  to  the  freedom  of  the  canvass;  and  the  committ(;e 
is  unable  to  find  testimony  to  sustain  this  allegation  to  such  a  degree 
as  to  justify  the  rejection  of  votes. 

The  fifth  and  tenth  are  very  general,  and  require  no  comment. 

SIXTH,   SEVENTH,   AND  EI&HTH  SPECIFICATIONS. 

The  principal  ground  upon  which  the  contestant  relied  in  his  argu- 
ment, and,  as  appears  from  his  brief,  rests  his  claim  to  the  seat,  is  fully 
set  forth  in  specifications  6,  7,  and  8,  on  page  3,  H.  Mis.  Doc.  13.  This 
ground  may  properly  be  called  the  illegality  of  the  election  and  election 
returns  in  certain  counties  and  precincts. 

Contestant  claims  and  charges  that  persons  vi'ho,  by  the  express  laws 
of  the  State,  were  disqualified  from  acting  as  election  officers  at  any 
election  in  that  Commonwealth  did  act  as  officers  of  the  election  which 
resulted  in  this  contest,  at  each  and  every  precinct  in  the  counties  of 
Floyd,  Bath,  and  Montgdmery ;  at  the  precincts  of  Elizaville,  Centre- 
ville,  and  Tilton,  in  the  county  of  Fleming ;  at  the  precincts  of  Mays- 
ville  Nos.  1  and  2,  Washington,  Mayslick,  Lewisburg,  Orangeburg,  Ger- 
mantowu,  and  Minerva,  in  the  county  of  Mason;  and  at  the  Louisa 
precinct,  in  the  county  of  Lawrence. 

Contestant  also  charges  that  in  the  counties  of  Morgan,  Bath,  Floyd, 
and  Montgomery,  the  sheriffs  of  the  election  were  likewise  disqualified, 
and  that  in  various  other  precincts  (mentioned  on  3d  page  of  H.  Mis. 
Doc.  13)  the  laws  of  the  State  were  violated  in  the  manner  of  holdhig 
elections  and  in  making  returns,  the  particulars  of  which  appear  on 
the  same  page. 
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The  laws  of  the  State  regulating  elections,  so  far  as  claimed  to  apply 
to  this  case,  are  as  follows : 

[Chapter  32,  Election  laws,  Statutes  of  Kentucky.] 

Article  1.  Section  2.  Wlieuever  a  duty  is  imposed  upon  or  jjower  confided  to  a 
slieriff  in  reference  to  an  election^  the  same  shall  apply  to  any  officer  or  person  acting 
for  him  at  an  election,  and  to  the  deputies  of  the  sheriff,  and  such  other  officer  or  per- 
son, in  the  same  manner  as  if  the  duty  were  imposed  upon,  or  the  power  confided 
expressly  to,  such  other  officer,  person,  or  deputies.     «  »  »  * 

Sec.  3.  Officer  of  an  election,  as  used  in  this  chapter,  means  a  judge,  clerk,  or  sheriff, 
or  person  acting  for  a  sheriff,  at  an  election ;  also  a  member  of  the  hoard  for  examining 
poll-hooks  or  returns,  or  making  returns.  (Revised  Statutes  of  Kentucky,  Stanton, 
vol.  1,  pp.  430,  431.) 

Article  3,  same  chapter,  pages  432  and  433,  makes  the  sheriff  an 
ofScer  of  the  election,  and  prescribes  his  duties. 

Section  6,  of  article  3,  provides  "that  when  the  of&ce  of  sheriff  is 
vacant,  or  he  is  himself  a  candidate  at  any  election,  all  his  duties  per- 
taining to  that  election  shall  be  performed  by  the  coroner,  and  such 
deputies  as  he  may  appoint  for  that  purpose."  (Stanton's  Statutes  of 
Kentucky,  vol.  1,  p.  433.) 

[Page  432,  vol  1,  Eevised  Statutes  of  Kentuclty.] 

Segtiox  1.  Each  county  court  shall,  in  the  month  of  June  or  July  iu  every  year, 
appoint  two  justices  of  the  peace,  if  so  many  there  he,  or  one  justice  and  one  other  suit- 
able person,  as  judges,  and  a  clerk  of  the  election,  for  each  precinct  in  the  county.  It 
shall  also,  in  the  month  of  March  or  April  every  second  year,  appoint  two  suitable 
persons  as  judges,  and  a  clerk  of  the  election,  from  each  district,  for  the  election  of 
justices  of  the  peace  and  constables  in  the  county.  Such  judges  and  clerks  shall  hold 
their  offices  till  their  successors  are  appointed  and  qualify. 

Sec.  3.  Should  the  court  fail  to  appoint  such  judges  or  clerk,  or  either  fail  to  attend 
for  thirty  minutes  after  the  time  for  commencing  the  election,  or  refuse  to  act,  the 
sheriff  or  his  deputy  shall  appoint  a  suitable  person  or  XJersous  to  act  in  his  or  their 
stead  for  that  election. 

[Myers's  Supplement,  p.  456.] 

AK  ACT  to  amend  section  1,  article  3,  chapter  32,  title  "Elections,"  of  theHeviaed  Statutes. 

Be  it  enacted  iy  the  general  assemhly  of  the  Commonwealth  of  Kentucki),  That  hereafter, 
so  long  as  there  axe  two  distinct  political  parties  in  this  Commonwealth,  the  sheriff, 
judges,  and  clerk  of  election,  in  all  cases  of  elections  by  the  people  under  the  Consti- 
tution and  laws  of  the  United  States,  and  under  the  constitution  and  laws  of  Kentucky, 
shall  be  so  selected  and  appointed  as  that  one  of  the  judges  at  each  place  of  voting 
shall  be  of  one  political  party,  and  the  other  judge  of  the  other  or  opposing  political 
party;  and  that  a  like  difference  shall  exist  at  each  place  of  voting  between  the  sheriff 
and  clerk  of  elections:  Provided,  That  there  be  a  sufficient  number  of  members  of 
each  political  party  resident  in  the  several  precincts,  as  aforesaid,  to  fill  said  offices. 
And  this  requirement  shall  be  observed  by  all  officers  of  this  Commonwealth  who 
have  the  power  to  appoint  auy  of  the  aforesaid  officers  of  election,  under  the  penalty 
of  a  fi.ne  of  one  hundred  dollars  for  each  omission,  to  be  recovered  by  presentment  of 
the  grand  jury. 

IMarch  15,  1862. 

AN  ACT  to  amend  an  act  entitled  "  An  act  to  amend  section  1.  article  3,  chapter  32,  title  '  Elections,' 
of  the  Eevised  Statutes,"  approved  February  11, 1858. 

Section  1.  That  in  construing  the  act  approved  February  11,  1858,  to  which  this  is 
an  amendment,  those  who  have  engaged  in  the  rebellion  for  the  overthrow  of  the  gov- 
ernment, or  who  have  in  any  way  aided,  counselled,  or  advised  the  separation  of  Ken- 
tucky from  the  federal  Union  by  force  of  arms,  or  adhered  to  those  engaged  in  the  effort 
to  separate  her  from  the  federal  Union  by  force  of  arms,  shall  not  be  deemed  one  of 
the  political  parties  in  this  Commonwealth  within  the  provisions  of  the  act  to  which 
this  is  an  amendment. 

Sec.  2.  This  act  to  take  effect  from  and  after  its  passage. 
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Such  judges  shall  superintend  the  election,  determine  upon  the  legality 
of  all  votes  offered,  see  that  they  are  properly  recorded  with  the  voters' 
names  in  the  poll-book  kept  for  that  purpose,  attend  to  the  proper  sum- 
ming up  of  the  votes,  certify  the  poll-book  over  their  own  signature, 
and  deliver  the  same,  inclosed  in  a  sealed  envelope,  sealed  by  them 
before  they  separate,  to  the  sheriff.  *  *  *  When  the  judges  disa- 
gree the  sheriff  shall  act  as  umpire.  Each  clerk,  in  the  presence  of  the 
judges,  shall  sign  his  name  at  the  foot  of  every  page  of  the  poll-book 
as  the  election  progresses,  so  that  the  same  may  be  thereby  identified. 
(Stanton's  Eevised  Statutes,  vol.  1,  pp.  432,  433.) 

AU  ACT  to  change  the  mode  of  setting  down  votes  in  poll-boots. 

Section  1.  That  the  mode  of  setting  down  the  votes  in  the  poll-hooks  shall  be  so 
changed  that  the  clerks  of  all  elections  hereafter  held  in  this  Commonwealth  he 
required  to  keep  the  votes  in  numerals,  commencing  at  the  head  of  each  column  with 
the  figure  1,  and  so  continuing  the  count  in  numerals,  down  to  the  foot  of  the  page. 

Sec.  2.  That  this  act  shall  take  effect  from  its  passage. 

Approved  February  6,  1866.     (Stanton's  Statutes,  vol.  2,  p.  753.) 

Such  are  the  laws  of  Kentucky  governing  elections,  so  far  as  they 
apply  to  the  positions  assumed  in  the  notice  of  contestant. 

The  contestant  contends,  in  substance,  that  an  interpretation  of  these 
laws,  acts  of  11th  February,  1858,  and  the  15th  March,  1862,  statutes 
of  Kentucky,  according  to  their  true  and  natural  meaning,  brings  the 
committee  to  a  decision  manifestly  just  and  in  his  favor;  that  validity 
is  given  to  elections  alone  by  and  through  laws ;  and  if  they  be  disre- 
garded in  their  positive  requirements,  there  is  no  validity,  and  the  acts 
are  void. 

By  the  words  of  the  act  of  11th  February,  1858,  "the  sheriff,  judges, 
and  clerk  of  elections,  in  all  cases  of  elections  by  the  people,  &c.,  under 
the  constitution  and  laws  of  Kentucky,  shall  be  so  selected  and  appointed 
as  that  one  of  the  judges  at  each  place  of  voting  shall  be  of  one  politi- 
cal party,  and  the  other  judge  of  the  other  or  oi)posing  political  party ; 
and  that  a  like  difference  shall  exist  at  each  place  of  voting  between 
the  sheriff  and  clerk  of  elections." 

The  contestant  claims  that  the  requirements  are  distinct,  explicit, 
positive ;  that  they  are  not  to  be  departed  from,  except  only  as  provided 
in  the  law ;  that  the  only  provision  for  departure  is  where  there  may 
not  be  a  ''  sufQcient  number  of  the  members  of  each  political  party  resi- 
dent in  the  several  precincts  to  fill  said  offices ;"  that  in  the  proviso 
itself  it  is  repeated,  "this  requirement  shall  be  observed,"  &c.,  with  a 
penalty  named  to  secure  its  observance  by  those  having  the  .power  to 
appoint. 

Contestant  contends  that  no  one  will  say  in  candor  that  a  penalty 
attached  to  a  law,  to  secure  its  enforcement  by  those  who  should  execute 
it,  heals  over  the  violations  of  that  law ;  that  a  judge  or  an  executive 
officer  may  be  impeached  or  suffer  any  other  legal  penalty  for  not 
enforcing  a  law,  but  the  law  is  not  thereby  set  aside,  and  the  guilty 
criminal  who  has  violated  the  law  suffered  to  escape;  that  a  penalty  for 
not  enforcing  a  law  is  one  thing ;  that  the  effect  of  a  law  disregarded 
and  set  aside  is  another.  He  contends  that  the  question,  therefore,  now 
to  be  decided  is,  has  there  been  a  gross  violation  or  disregard  of  the 
law  of  February  11,  1858,  in  the  present  case? 

He  thus  brings  the  committee  to  the  investigation  of  the  facts,  as  dis- 
closed by  the  testimony,  which  he  contends  should  cause  a  rejection  of 
the  vote  of  certain  precincts,  under  this  law  requiring  "that  one  judge 
at  each  place  of  voting  shall  be  of  one  political  party  and  the  other  judge 
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of  the  other  or  opposing  political  party,  and  that  a  like  difference  shall 
exist  between  the  sherili'  and  clerk." 
The  committee  find  the  following  facts : 

IN  MASON   COUNTY. 

At  Mayslick  precinct  a  certified  copy  of  poll-book  shows  that  the 

clerk  and  sheriff"  voted  the  same  ticket,  and  that  Mr.  Young's 

majority  was 172 

At  Maysville,  No.  1,  poll-book  shows  that  both  judges  voted  the 

same  ticket,  and  that  Mr.  Young's  majority  was 131 

At  Germantown,  poll-book  shows  the  sheriff  and  clerk  to  have 

voted  the  same  ticket,  and  Mr.  Young's  majority  to  be 86 

At  Maysville,  No.  2,  poll-book  shows  that  all  the  election  officers 

voted  the  same  ticket,  and  that  Mr.  Young's  miajority  was 112 

At  Lewisburg,  poll-book  shows  one  judge,  the  sheriff,  and  clerk  to 

have  voted  the  same  ticket,  and  Mr.  Young's  majority  to  be 148 

At  Washington,  the  poll-book  shows  the  sheriff  and  clerk  to  have 

voted  the  same  ticket,  and  Mr.  Young's  majority  to  be 69 

IN  MORGAN   COUNTY. 

'At  Ruin,  poll-book  shows  all  the  election  officers  to  have  voted  the 
same  ticket,  and  Mr.  Young's  majority  to  be 73 

At  Caney,  poll-book  shows  that  three  election  officers  voted  the 
same  ticket,  and  that  Mr.  Young's  majority  was 58 

IN  FLEMING   COUNTY. 

At  Blizaville,  a  certified  copy  of  "votes  cast,"  "as  appears  on  poll- 
book,"  shows  that  Mr.  Young  received  a  majority  of 80 

And  on  page  100,  Mis.  Doc.  No.  13,  present  session,  a  witness 

testifies  that  one  judge,  the  sheriff,  and  clerk,  are  democrats,  and 

voted  the  same  ticket. 
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A  sufficient  number  of  votes  are  shown  by  the  poll-books  to  have  been 
given  for  Mr.  McKee  to  prove  that  election  officers  could  have  been 
selected  from  his  friends. 

LAW  OF  MARCH  15,  1862. 

This  brings  the  committee  to  a  statement  of  the  position  assumed  by 
contestant  under  the  law  of  Kentucky  of  March  15, 1862,  to  wit :  "  Those 
who  have  engaged  in  the  rebellion  for  the  overthrow  of  the  government, 
or  who  have  in  any  way  aided,  counseled,  or  advised  the  separation  of 
Kentucky  from  the  federal  Union  by  force  of  arms,  or  adhered  to  those 
engaged  in  the  effort  to  separate  her  from  the  federal  Union  by  force  of 
arms,  shall  not  be  deemed  one  of  the  political  parties  in  this  Common- 
wealth within  the  provisions  of  the  act"  of  February,  1858. 

The  contestant  contends  that,  by  the  exi^ress  language  of  this  law, 
those  who.  have  in  any  way  aided  or  adhered  to  those  engaged  in  arms, 
&c.,  shall  not  be  deemed  one  of  the  parties  within  its  provisions;  in  other 
words,  that  those  who  have  even  so  much  as  adhered,  &c.,  shall  not  be 
deemed. one  of  the  parties  out  of  which  election  officers  can  b^  selected; 
in  other  words,  that  those  who  have  adhered  to  those  engaged  in  the 
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effort  to  separate  Kentucky  from  the  federal  Union  bj'  force  of  arms 
shall  not  be  judges,  clerk,  or  sheriff  at  any  place  of  voting. 

He  contends  that  it  cannot  be  seriously  insisted  upon  that  those  only 
come  within  the  provisions  of  the  act  of  March,  1862,  as  adherents,  who, 
as  "adhering,  giving  aid  and  comfort"  to  an  enemy,  could  be  convicted 
of  treason ;  that  the  law  was  evidently  intended  to  embrace  others  not 
so  violent  in  feeling  against  the  government;  that  those  who  had  been 
in  arms  are  named,  then  those  giving  aid  and  comfort,  and  then  those 
adhering ;  that  such  adherence  may  be  manifested  by  sentiments  ex- 
pressed, one  active,  influential  citizen  remaining  in  the  walks  of  civil 
life  doing  infinitely  more  harm  to  the  government  and  giving  more  aid 
and  comfort  to  an  enemy  than  many  could  with  swords  by  their  sides 
in  military  organizations;  that  the  intention  of  the  law  evidently  was 
to  keep  the  ballot-box  pure — unpolluted  by  rebel  hands;  that  the  law 
was  enacted  15th  March,  1862 ;  that  four  days  prior  thereto,  1 1th  same 
month,  a  law  was  enacted  declaring  citizens  expatriated  for  continuing 
in  arms,  giving  aid  and  comfort,  &c. ;  that  they  ceased  to  be  voters; 
that  the  one  law  was  to  deprive  of  power  a  former  voter  who  had  become 
disloyal ;  that  the  other  law  was  to  deprive  of  power  a  disloyal  party  by 
refusing  to  them  the  control  of  the  ballot-box ;  that  the  day  after  that  act 
of  15th  March,  1862,  became  a  law,  an  adherent  to  those  in  arms  could 
not  legally  perform  the  duties  of  an  election  officer ;  that  it  was  there- 
after as  binding,  until  repealed,  as  it  was  the  first  day  after  its  enact- 
ment; that  the  law  has  not  been  repealed,  and  is  now  operative;  that 
the  law  of  11th  March,  1862,  was  repealed  19th  December,  1865,  which 
restored  citizenship  to  those  who  had  been  in  armed  rebellion,  &c. ;  that 
they  were  restored  to  the  right  to  vote,  but  not  to  the  privilege  of  being 
election  officers. 

The  committee  will  state  the  facts  as  proven  to  which  the  contestant 
contends  this  law  of  1862  applies,  and  under  which  he  claims  the  vote 
of  various  precincts  should  be  "  thrown  out,"  in  addition  to  the  precincts 
above  named. 

IN  MASON   COTINTY — ORANGEBURG. 

(See  page  53,  Mis.  Doc.  No.  13,  this  session.)  A  witness  testifies: 
"  I  know  W.  D.  Oorj^ell,  sheriff  at  this  precinct,  to  be  an  out-and- 
out  rebel.  I  heard  him  thank  God  for  the  destruction  of  the 
Union  troops  at  the  battle  of  Bull  Run."  Mr.  Young's  majority 
at  this  precinct  was 67 

IN  BATH   COUNTY — SHARPSBURG. 

G.  M.  Coleman,  sheriff,  is  proven  to  have  been  in  the  rebel  army. 
(See  page  43,  Mis.  Doc.  No.  13.)     Mr.  Young's  majority  was. . .'.       109 

MUD  LICK. 

Robert  Wells,  sheriff",  is  proven  to  have  been  in  the  rebel  army. 
(See  page  39,  Mis.  Doc.  No.  13.)    Mr.  Young-s  majority  was 51 

IN  MONTGOMERY  COUNTY — CAMARGO. 

The  clerk  is  proven  to  have  been  in  the  rebel  army.  (See  page  64, 
Mis.  Doc.  No.  13.)    Mr.  Young's  majority  was 132 
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were  rebels 359 
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It  is  claimed  by  tli,e  contestant  that  the  vote  of  another  precinct, 
to  wit,  Minerva,  in  Mason  County,  should  be  rejected,  on  the 
ground  that  one  election  judge  adhered  to  those  in  arms,  &c. 
The  testimony  is,  said  judge  was,  during  the  war,  "a  southern 
sympathizer."    Mr.  Young's  majority  was 65 

It  is  claimed  by  the  contestant  that  the  vote  of  another  precinct, 
to  wit :  Easterling,  in  Morgan  County,  should  be  rejected,  for 
the  reason  that  the  election  clerk  only  signed  his  name  at  the 
close  of  poll-book,  and  failed  to  sign  each  page  as  required  bylaw. 
The  committee  will  remark  that  this  poll-book  presents  an  honest 
appearance.  The  clerk  voted  for  Mr.  McKee,  and  sheriff  for  Mr. 
Yoiing,  and  the  judges  were  properly  divided.  Mr.  Young's 
majority  was 44 

The  committee  are  unable  to  find  testimony  to  sustain  the  allegations 
of  contestant  as  to  any  other  election  precinct. 

The  acknowledged  majority,  on  official  count,  of  Mr.  Young  was . .  1, 479 

The  sum  total  of  figures  above,  to  wit : 

Young's  majority  where  officers  voted  same  ticket 929 

Young's  majority  where  officers  were  rebels 359 

Young's  majority  where  one  judge  was  .a  "  southern  sympa- 
thizer " 65 

Young's  majority  where  clerk  failed  to  sign  each  page 44 

1, 397 


Which,  deducted  from  Mr.  Young's  majority,  leaves  him  still  a 

majority  of .82 

WEST   LIBERTY. 

If,  from  that  majority  of  82  votes,  77  votes  more  be  deducted,  to 
wit :  the  entire  vote  of  West  Liberty,  Morgan  County,  where 
it  is  claimed  that  the  clerk  had  been  in  the  rebel  army,  but  as 
to  which  the  testimony  is  not  clear  beyond  all  doubt,  but  be- 
lieved by  the  committee  to  be  an  error  in  printing,  the  name 
"  John  T.  Hazelrigg  "  appearing  as  clerk  to  the  poll-book  and 
"  John  T.  Herzbrigg"  appearing  to  have  been  in  the  rebel  army, 
(see  page  19,  Mis.  Doc.  No.  13) '     77 


A  majority  for  Mr.  Young  remains  of 


As  the  rejection  of  the  precincts  and  votes  above  named  would  make 
no  difference  in  the  resultof  the  election  in  this  case, the  committeedoes 
not  feel  called  upon  to  express  an  opinion  upon  the  laws,  and  apply  the 
laws  of  Kentucky  to  the  facts  presented ;  therefore  it  reports  the  facts 
to  the  House. 

But,  that  the  committee  may  be  vindicated  from  any  suspicion  of 
unfairness,  the  positions  assumed  by  the  contestant  on  seventeenth  page 
of  his  brief  are  noticed.  He  there  contends  "that the  whole  vote  of  the 
counties  of  Mason,  Magoffin,  Bath,  and  Montgomery  is  illegal,  and 
should  be  rejected  because  the  sheriffs  in  the  three  last-named  counties, 
whose  duty  it  is  by  law  to  conduct  the  elections,  were  men  who,  at  the 
date  of  said  elections,  were  expressly  prohibited  from  acting  as  officers 
of  election,  all  having  been  officers  in  the  rebel  army,"  and  because, 
H.  Mis.  Doc.  152 28 
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"in  the  county  of  Mason,  tbe  county  judge,  whose  duty  it  is  to  appoint 
the  officers  and  did  appoint  them,  had  been  in  the  rebel  army." 

As  to  the  three  counties  named  together,  the  objection  is  not  good,^ 
because  the  law  prevents  only  sheriffs  at  election  precincts  from  acting, 
who  had  been  in  arms,  &c.,  or  adhered,  &c.,  or  who  were  not  of  a  polit- 
icalparty  differentfrom  the  clerks  at  the  same  election  precincts.  Persons 
are  appointed,  under  law  of  Kentucky,  by  the  sheriffs  of  counties,  who- 
are  also  called  sheriffs,  and  act  as  such  at  the  various  election  precincts,, 
and  there  may  be  a  sheriff  for  each,  and  these  alone  are  the  ones  affected 
by  the  law.  Therefore  the  committee  could  only  do  as  it  has  done, 
consider  each  ijrecinct  separately.  It  cannot,  for  cause  shown,  reject 
the  vote  of  whole  counties.  A  county  sheriff"  may  be  legally  a  sheriff  in. 
Kentucky,  and,  at  the  same  time,  may  not  legally  be  a  sheriff'  at  an 
election  precinct.    Therefore  these  three  counties  are  not  rejected. 

As  to  the  fourth  county  named  as  above  by  contestant,  to  wit.  Mason, 
the  committee  finds  no  law  of  Kentucky  to  prevent  a  returned  rebel 
soldier  from  acting  as  county  judge.  It  merely  finds  that  election 
officers  appointed  by  any  county  court  may,  in  certain  cases,  be  disquali- 
fied.   This  county  is  therefore  not  rejected. 

Other  positions  of  contestant  need  not  be  here  further  noticed,  as  the 
committee  finds  no  positive  law  to  sustain  them.  It  is  proven  that  eight 
deserters  from  the  federal  army  voted  for  Mr.  Young,  but  no  law  is 
found  under  which  Kentucky  excludes  such  a  vote. 

In  view  of  the  foregoing,  the  committee  recommends  the  adoption  of 
the  following  resolutions : 

Resolved,  That  John  D.  Young,  having  voluntarily  given  aid,  coun- 
tenance, counsel,  and  encouragement  to  persons  engaged  in  armed 
hostility  to  the  United  States,  is  not  entitled  to  take  the  oath  of  office  as 
a  representative  in  this  House  from  the  ninth  congressional  district  of 
Kentucky,  or  to  hold  a  seat  therein  as  such  representative. 

Resolved,  That  Samuel  McKee,  not  having  received  a  majority  of  the 
votes  cast  for  representative  in  this  House  from  the  ninth  congressional 
district  of  Kentucky,  is  not  entitled  to  a  seat  therein  as  such  represen- 
tative. 

Resolved,  That  the  Speaker  be  directed  to  notify  the  governor  of 
Kentucky  that  a  vacancy  exists  in  the  representation  in  this  House  from 
the  ninth  congressional  district  of  Kentucky. 


MINOEITY  EEPOET. 
Mr.  Kerr  presented  the  following  as  the  views  of  the  minority: 

The  undersigned,  members  of  the  Committee  of  Elections,  tcould  respectfully 
submit  the  following  views  touching  the  several  questions  of  law  and  fact 
involved  in  the  contested  election  case  of  Samuel  R.  McKee  against  John 
I).  Young,  from  the  ninth  congressional  district  in  Kentuclcy: 

It  is  conceded  by  the  majority  of  the  committee  that  Mr.  Young,  who 
presents  himself  with  the  certificate  of  election,  was  duly  chosen  by  the 
qualified  electors  of  said  district  as  their  representative  in  this  Congress, 
and  it  is  nowhere  disputed  that  he  possesses  all  the  qualifications  pre- 
scribed in  the  Constitution  for  that  position.  They  nevertheless  report 
against  his  being  permitted  to  take  his  seat  as  such,  because  he  cannot, 
in  their  opinion ,  truthfully  take  the  oath  prescribed  by  the  act  of  Congress 
approved  July  2,  1862.    J?rom  this  conclusion,  as  well  as  the  grounds 
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upon  whicli  it  seems  to  have  been  reached,  the  undersigned  feel  con- 
strained to  dissent  in  the  most  emphatic  manner.  But  before  proceeding 
to  give  their  reasons  for  so  doing,  they  deem  it  incumbent  on  them  to 
notice  to  some  extent 

THE  CLAIMS  OP  SAMUEL  K.  M'KEE,   THE  CONTESTANT. 

This  is  rendered  more  necessary  by  the  very  extraordinary  character 
of  the  report  on  this  branch  of  the  subject,  wliich  has  been  submitted  on 
behalf  of  the  majority  of  the  committee.  While  they  admit  that  in  no  just 
aspect  of  thp  case  can  it  be  pretented  that  Mr.  McKee  received  a  majority 
of  thevotes  cast,  and  deny  his  right  to  the  seat  on  aview  of  the  whole  record, 
yet  they  appear  to  have  taken  singular  pains  to  digest  the  law  and  facts 
upon  which  he  predicates  his  claim,  and  to  present  his  argiiment  in  sup- 
l)ort  of  it  more  forcibly,  perhaps,  than  he  could  have  done  himself.  On 
the  other  hand,  they  seem  to  have  sedulously  refrained  from  presenting" 
a  single  consideration  contravening  the  views  of  the  contestant  iipon 
any  point  in  the  case  which  he  could  hope  with  any  show  of  decency  to 
maintain,  contenting  themselves  by  stating  his  positions  as  strongly  as 
possible,  without  expressing  any  opinion  of  their  own  as  to  whether  such 
grounds  are  tenable  or  not.  Why  it  may  have  been  deemed  proper 
under  the  circumstances  to  pursue  this  course,  it  is,  perhaps,  unnecessary, 
for  the  imdersigned  to  inquire,  although  it  would  seem  that  if  the  com- 
mittee concurred  in  the  views  of  law  and  facts  taken  by  the  contestant, 
justice  to  him  required  them  to  say  so;  while,  on  the  other  hand,  if  they 
differed  with  him,  justice  to  the  House  equally  demanded  an  expression 
of  their  reasons  for  dissenting. 

As  this  must,  however,  take  its  place  in  the  catalogue  of  precedents 
in  such  cases,  justice  to  themselves,  if  no  higher  consideration,  compels 
the  undersigned  to  give  the  claims  set  up  by  the  contestant  a  more 
extended  notice  than  would  have  been  necessary,  perhaps,  had  the 
majority  been  more  explicit  in  their  report,  and  they  would,  there- 
fore, respectfully  consider  them  in  the  same  order  as  has  been  done  by 
the  committee. 

The  first  ground  upon  which  Mr.  McKee  bases  his  claim  to  the  seat  is, 
briefly,  that  his  competitor,  Judge  Young,  having  rendered  himself 
incali)able  of  truthfully  taking  the  oath  required  by  the  act  of  July  2, 
1862,  the  votes  cast  for  him  should  be  regarded  as  thrown  away,  and  the 
seat  awarded  to  contestant.  This  point  having  been  so  elaborately 
argTxed,  and  finally  settled  adversely  to  the  views  of  the  contestant  in 
the  recent  case  of  Smith  against  Brown,  the  undersigned  are  content  to 
pass  it  sub  sileniio,  merely  adding,  that  the  decision  of  the  House  in 
excluding  Mr.  Smith  is  in  exact  accordance  with  the  views  of  the  law  as 
declared  by  the  supreme  court  of  the  contestant's  own  State,  in  a  case 
originating  in  his  own  county,  (Stephens  vs.  Wyatt,  17  B.  Mon.,  547.) 
They  would,  therefore,  simply  remark,  that  they  concur  with  the 
majority  in  the  opinion  that  further  notice  of  it  is  now  unnecessary. 

His  second  ground  is,  that  persons  who  had  been  engaged  in  armed 
hostility  to  the  government  of  the  United  States  voted  for  Mr.  Young, 
and  that  all  such  votes  should  be  thrown  out.  Upon  this  point  the 
majority  of  the  committee  say  they  are  satisfied  that  seven  hundred  and 
sixty-seven  of  those  who  voted  for  Mr.  Young  had  been  in  the  rebel  army, 
but  add  that  they  "  have  not  been  able  to  see  how  these  votes  can  be 
rejected."  The  undersigned  are  not  surprised  at  the  inability  of  the 
majority  of  the  committee  "to  see  how  these  votes  can  be  rejected."  The 
only  matter  of  wonder  is  how  any  lawyer  can  claim  that  they  should  be. 
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Each  state  has  the  exclusive  right  to  determine  who  shall  and  who  shall  not 
be  electors  at  her  polls.  The  several  States  possessed  that  right  befcre 
the  adoption  of  the  Constitution  of  the  United  States.  They  never 
surrendered  it  nor  delegated  to  Congress  or  any  other  department  of  the 
government  the  power  to  alter  or  interfere  with  it  in  any  way.  The 
Constitution  of  the  United  States,  article  1,  section  2,  provides  that  "the 
electors  for  representatives  in  Congress  in  each  State  shall  have  the 
qualifications  requisite  for  electors  of  the  most  numerous  branch  of  the 
State  legislature."  The  constitution  of  Kentucky,  in  force,  when  this 
election  was  held,  and  still  in  force,  prescribes  that  all  white  male  citizens 
of  the  State,  twenty -one  years  of  age,  who  shall  have  resided  in  the  State 
two  years,  or  in  the  county,  town,  or  city  in  which  they  offer  to  vote  one 
year  next  preceding  the  election,  shall  be  electors  of  the  most  numerous 
branch  of  the  legislature  of  that  State.  {Wew  constitution  of  Kentucky^ 
articled,  sections.)  It  follows,  therefore,  that  no  vote  cast  for  either  Young 
or  McKeecan  lawfully  be  rejected  on  account  of  the  voter's  participation 
in  the  rebellion,  no  matter  to  what  extent  that  participation  may  have 
gone;  and  there  is  still  less  pretext  for  this  claim  of  contestant's,  because 
Congress  has  never  assumed  to  declare  who  shall  or  shall  not  be  voters 
in  Kentucky,  even  granting  that  there  are  those  who  may  be  willing  to 
go  to  the  extent  of  admitting  that  they  have  that  power.  It  is  true  that 
■the  legislature  of  Kentucky,  by  an  act  approved  March  11, 1862,  sought 
to  deprive  all  who  had  participated  in  the  rebellion  of  the  i-ight  of  suf- 
frage, but  this  act  was  repealed  by  an  act  approved  December  19,  1865, 
which  is  as  follows : 

Section  1.  That  au  act  entitled  "An  act  to  amend  tlie  fifteentt  chapter  of  the  revised 
statutes,  entitled  'Citizens,  expatriation,  and  aliens,'"  passed  March  11,  1862,  he,  and 
"the  same  is  hereby,  repealed,  and  all  persons  who  may  have  lost  any  constitutional, 
legal,  or  other  right  or  privilege  by  operation  of  said  act  shall  be,  and  are  hereby, 
restored  to  the  full  and  free  use  and  enjoyment  of  the  same,  as  completely  as  if  said  act 
had  never  been  passed. 

Sec.  2.  This  act  shall  be  in  force  from  its  passage,  and  may  be  pleaded  in  bar  of  any 
prosecution  on  any  indictment,  or  other  penal  proceedings  growing  out  of  said  act. 
(Myers's  Supplement,  p.  687,  Appendix.) 

So  that  long  before  the  4th  of  May,  1867,  when  this  election  washeld,  all 
who  had  in  any  way  participated  in  the  rebellion  were  restored  to  all  their 
political  rights  and  privileges,  and  had  all  the  qualifications  of  an 
elector  as  fully  as  if  they  had  never  been  in  the  rebellion  at  all.  What 
difference,  then,  does  it  make  in  this  case  whether  seven  hundred  or  seven 
thousand  of  those  who  voted  for  Young  had  been  in  the  rebel  army? 
What  difference  whether  eight  or  eight  thousand  of  them  had  deserted 
from  the  federal  army?  They  were  still,  under  the  constitution  and 
laws  of  Kentucky,  qualified  electors  of  the  most  numerous  branch  of  the 
State  legislature,  and  had  as  much  right  to  vote  for  a  member  of  Congress 
under  the  Constitution  of  the  United  States  as  either  of  the  candidates 
themselves. 

As  the  undersigned  concur  with  the  majority  in  the  opinion  that  the 
fourth,  fifth,  ninth,  and  tenth  grounds  of ,  contest  alleged  by  Mr.  McKee 
are  utterly  unsustained  by  the  proof,  they  are  content  to  pass  them  with- 
out further  remark,  and  proceed  to  the  examination  of  those  upon  which 
the  report  of  the  majority  is  more  elaborate,  among  which  the  most 
prominent  is  the  charge  made  in  the  sixth  specification  in  the  contest- 
ant's notice,  substantially,  "that  the  laws  of  the  State  were  not  complied 
with  in  the  appointment  of  ofiicers  who  conducted  the  elections"  in 
various  precincts  in  the  district,  and  that  in  each  of  the  precincts  named 
"  men  acted  as  ofQcers  of  the  election  who  were  disqualified  by  the  laws 
of  Kentucky  from  acting  as  officers  at  any  election  held  under  the  laws 
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of  the  Commonwealth."  The  particular  in  which  it  is  claimed  that  the  law 
was  not  complied. with  in  the  appointment  of  the  election  officers  seems 
to  be  that  in  several  precincts  they  were  not  equally  divided  between 
the  two  political  parties,  and  the  allegation  appears  to  be  founded  on 
the  following  provisions  in  the  statutes  of  Kentucky : 

Eacli  county  court  shall,  iu  the  month  of  June  or  July  in  every  year,  appoint  two 
justices  of  the  peace,  if  so  many  there  be,  or  one  justice  and  one  other  suitable  person, 
as  judges  and  a  clerk  of  the  election  for  each  precinct  in  the  county.  It  shall  also,  in  the 
month  of  March  or  April  of  every  second  year,  appoint  two  suitable  persons  as  judges 
and  a  clerk  of  the  election  for  each  district  for  the  election  of  justices  of  the  peace  and 
constables  in  the  county.  Such  judges  and  the  clerks  shall  hold  their  offices  till  their 
successors  are  appointed  and  qualified.         »  »  •  »  » 

Should  the  court  fail  to  appoint  such  judges  or  clerk,  or  either  fail  to  appear  for  thirty 
minutes  after  the  time  for  commencing  the  election,  or  refuse  to  act,  the  sheriff  or  his 
deputy  shall  appoint  a  suitable  nerson  or  persons  to  act  in  his  or  their  stead  for  that 
election.     (Vol.  1,  p.  432,  Rev.  Stat,  of  Kentucky.) 

(Myers's  Supplement,  p.  436.J 

AN  ACT  to  amend  section  1,  article  3,  chapter  32,  title  "Elections,"  of  the  Revised  Statutes. 

Be  it  enacted  hj  the  general  assembly  of  the  Commonwealth  of  Kentucky,  That  hereafter, 
so  long  as  there  are  two  distinct  political  parties  in  this  Commonwealth,  the  sheriff, 
judges,  and  clerk  of  election  in  all  cases  of  election  by  the  people  under  the  Constitution 
and  laws  of  the  United  States,  and  under  the  constitution  and  laws  of  Kentucky,  shall 
be  so  selected  and  appointed  as  that  one  of  the  judges  at  each  place  of  voting  shall  be 
of  one  political  party,  and  the  other  judge  of  the  other  or  opposing  political  party ;  and 
that  a  like  difference  shall  exist  at  each  place  of  voting  between  the  sheriff  and  clerk 
of  elections :  Provided,  That  there  be  a  sufficient  number  of  the  members  of  each  politi- 
cal party  resident  in  the  several  precincts  as  aforesaid,  to  fill  said  offices.  And  this 
requirement  shall  be  observed  by  all  officers  of  this  Commonwealth  who  have  the 
power  to  appoint  any  of  the  aforesaid  officers  of  election,  under  the  penalty  of  a  fine 
of  one  hundred  dollars  lor  each  omission,  to  be  recovered  by  presentment  of  the  grand 
jwy. 

March  15,  1852. 

AW  ACT  to  amend  an  act  entitled  "An  act  to  amend  section  1,  article  3,  chapter  32,  title  'Elections,'  of 
the  Kevised  Statutes,"  approved  JTebruary  11, 1858. 

Section  1.  That  in  construing  the  act  approved  February  11,  1858,  to  which  this  is 
an  amendment,  those  who  have  engaged  in  the  rebellion  for  the  overthrow  of  the  gov- 
ernment, or  who  have  in  any  way  aided,  counselled,  or  advised  the  separation  of  Ken- 
tucky from  the  federal  Union  by  force  of  arms,  or  adhered  to  those  engaged  in  the 
effort  to  separate  her  from  the  federal  Union  by  force  of  arms,  shall  not  be  deemed  one 
of  the  political  parties  in  this  Commonwealth  within  the  provisions  of  the  act  to  which 
this  is  an  amendment. 

Sec.  2.  This  act  to  take  effect  from  and  after  its  passage. 

On  this  point  the  majority  of  the  committee  make  up  the  following 
summary,  which  they  submit  without  intimating  an  opinion  as  to  the 
legal  conclusion  to  be  drawn  therefrom,  or  whether  the  votes  therein 
mentioned  should  be  rejected  or  not : 

At  Mayslick  the  poll-book  shows  that  the  sheriff  and  clerk  voted 

the  same  ticket,  and  Young's  majority  was 172 

At  Maysville,  'So.  1,  the  poll-book  shows  that  both  judges  voted  the 

same  ticket,  and  Young's  majority  was 131 

At  Germantown  the  poll-book  shows  that  the  sheriff  and  clerk 

voted  the  same  ticket,  and  Young's  majority  was 86 

At  Maysville,  No.  2,  the  poll-book  shows  that  all  the  officers  voted 

the  same  ticket,  and  Young's  majority  was 112 

At  Lewisburg  the  poll-book  shows  one  judge,  the  sheriff,  and  clerk 

voted  the  same  ticket,  and  Young's  majority  was 148 

At  Washington  the  poll- book  shows  that  the  sheriff  and  clerk  voted 

the  same  ticket,  and  Young's  majority  was 69 
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At  Euin  the  poll-book  shows  all  the  election  officers  voted  the  same 
ticket,  and  Young's  majority  was 73 

At  Oaney  the  poll-book  shows  three  election  officers  voted  the  same 
ticket,  and  Young's  majority  was 58 

At  Elizaville  one  judge,  the  sheriff,  and  clerk  are  proven  to  be 
.democrats,  and  Young's  majority  was 80 

Making  a  total  of 929 

It  will  be  observed  from  reading  the  first  extracts  from  the  laws  of 
Kentucky  above  quoted,  that  all  these  officers  must  have  been  appointed 
in  June  or  July,  nearly  a  year  preceding  this  election,  which  was  held 
on  the  4th  day  of  May,  1867,  for  there  is  not  a  syllable  of  proof  to  the 
contrary,  and,  in  the  absence  of  such  proof,  the  presumption  of  law  is  that 
the  statute  was  complied  with.  It  will  also  be  observed,  upon  examining 
the  foregoing  summary  made  by  the  committee,  that  the  only  evidence 
from  which  their  political  status  at  the  time  of  their  appointment  can 
be  inferred,  is  in  the  manner  in  whicb  they  voted  nearly  a  year  after- 
wards, as  shown  by  the  poll-books,  except  as  to  the  officers  at  the  Eliza- 
ville precinct;  and  the  undersigned  would  therefore  submit  that  there 
is  an  utter  failure  of  proof  that  the  officers  at  the  various  precincts  men- 
tioned did  not,  at  the  time  of  their,  appointment,  belong  equally  to  the 
two  political  parties,  and  that,  in  the  absence  of  proof  to  the  contrary, 
the  legal  presumption  is  that  the  court  or  officer  by  whom  they  were 
appointed  complied  with  the  statute  in  such  cases  provided.  The  mere 
fact  that  a  man  voted  for  a  particular  candidate  at  a  certain  election  is 
by  no  means  conclusive  that  he  belongs  to  the  same  political  party 
with  that  candidate,  and  it  is  still  less  evidence  as  to  what  his  political 
sentiments  and  affiliations  were  a  year  before.  The  able  and  distin- 
guished chairman  of  the  Committee  of  Elections  has  exposed  the  utter 
absurdity  of  the  contestant's  claim  upon  this  point  in  the  following 
paragraph,  extracted  from  his  report,  in  the  recent  case  of  Blakey  vs. 
■Oolladay : 

The  attention  of  the  committee  has  not  heen  called  to  any  provision  in  the  statutes 
of  Kentucky  prescribing  in  what  manner  the  several  county  courts  are  to  define 
political  parties  and  ascertain  the  exact  political  faith  of  each  appointee,  so  as  to 
enable  them  to  comply  with  the  provisions  of  these  statutes.  Obviously  they  cannot 
resort  to  the  poll-book  of  the  next  election,  the  test  to  which  the  claimant  has  appealed 
to  show  that  the  statutes  have  been  disregarded,  for  they  are  required  to  make  the 
appointments  long  before  these  poll-books  have  any  existence.  No  poll-book  of  an 
election  to  be  held  after  the  appointment  is  made,  can  afford  evidence  to  guide  in  making 
the  appointment.  If  resort  is  to  be  had  to  the  poll-book  of  the  election  next  preceding 
the  appointment,  to  determine  the  political  status  of  the  several  appointees,  then,  for 
aught  that  appears  in  this  case,  those  poll-books  would  show  that  status  to  be  what  the 
law  requires,  for  no  evidence  from  these  poll-books  or  elsewhere  was  offered  to  show 
how  these  several  officers  of  election  voted  at  the  election  next  preceding  their  appoint- 
ment. If  personal  knowledge  of  the  political  opinion  of  men  on  the  part  of  the  county 
judges,  or  general  political  reputation,  are  to  be  the  guide  in  making  the  appointment 
of  the  officers  of  election,  it  is  difficult  to  see  iu  what  manner  this  committee  could 
determine  that  the  statute  had  not  been  complied  with  iu  making  the  appointment.  It 
is  sufficieot,  however,  to  say  that  there  was  no  offer  of  evidence  that  any  such  test  was 
disregarded. 

Besides,  it  should  be  borne  in  mind  that  it  is  nowhere  insinuated, 
either  in  the  allegations  or  the  evidence,  that  either  of  these  officers 
failed  in  any  particular  to  discharge  his  duties  faithfully,  honestly,  and 
impartially;  that  there  is  not  an  iota  of  evidence  that  Young  received' a 
single  vote  more,  or  McKee  a  solitary  vote  less,  than  if  they  had  not 
been  appointed.  Wherefore,  then,  should  the  votes  of  these  several 
precincts,  ^honestly  and  fairly  cast,  truly  and  impartiallj''  returned,' be 
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Tejected,  even  if  it  should  be  admitted  that  all  the  officers  of  the  elec- 
tion belonged  to  the  same  party?  What  reason  can  be  suggested  for 
such  a  proceeding  in  justice,  morality,  or  a  decent  regard  to  the  freedom 
•of  the  elective  franchise,  the  corner-stone  of  civil  liberty?  But  even 
granting  that  all  the  election  officers  in  these  precincts  belonged  to  the 
same  political  party  at  the  time  of  their  appointment,  and  still  the 
objection  urged  by  the  contestant  on  that  account,  to  the  validity  of  the 
votes  cast,  is  utterly  futile.  He  admits  chat  they  were  appointed  by  the 
officer  or  court  legally  authorized  to  do  so,  and,  therefore,  whether  they 
were  qualified  according  to  the  strict  letter  of  the  statute,  or  not,  they 
exorcised  the  functions  of  their  sevei'al  offices  under  color  of  authority. 
In  a  word,  they  were  officers  de  facto,  and  their  acts,  in  so  far  as  the 
public  or  third  parties  who  have  an  interest  in  them  are  concerned, 
are  as  effectual  and  valid  as  if  they  had  been  officers  dejure.  There  is, 
perhaps,  not  a  principle  better  known  to  our  entire  system  of  juris- 
prudence than  this.  It  was  never  doubted,  even  in  England,  where 
the  statutes  against  the  appointment  of  persons  to  office  who  have  not 
taken  the  oaths  of  supremacy,  abjuration,  &c.,  are  remarkable  for  their 
stringency,  and  it  has,  perhaps,  never  been  questioned  by  any  intelligent 
oourt  in  this  country;  on  the  contrary,  it  has  been  repeatedly  afhrmed 
by  the  supreme  court  of  almost  every  State  in  the  Union,  as  well  as  by 
the  federal  courts.  Out  of  the  immense  number  of  American  cases  in 
which  this  doctrine  has  been  emphatically  stated  as  the  law,  the  under- 
signed deem  it  sufficient  to  cite  the  following :  Commonwealth  vs.  Fowler, 
10  Mass.,  301;  Mason  vs.  Dillingham,  15  Mass.,  170;  McGregor  i)s.  Bach, 
&c.,  14  Vermont,  428;  Cummings  vs.  Clark,  15  Vermont,  653;  Keyler  vs. 
McKissom,  2  Eawle;  Neal  vs.  Oversears,  5  Watts,  538;  Bond  vs.  Bank 
of  Washington,  11  S.  «Si.  E.,  411;  McKeau  vs.  Summers,  2  Penn.,  297; 
Barretts.  Eeed,  2  Ohio,  410;  Johnson  vs.  Stedman,  3  Ohio,  96;  Elden 
m.  Sexton,  5  Ohio,  216;  St.  Louis  Co.  vs.  Sparks,  10  Mo.,  117;  Pritchett 
vs.  People,  1  Gilm.,  Ills.,  529;  Cook  vs.  Hall,  1  Gilm.,  580;  People  vs. 
Ammon,  5  Gilm.,  170;  13  Mich.,  527;  1  Mon.,  (Ky.,)  297;  People  vs. 
•Cook,  14  Barb.,  245.  * 

In  view  of  this  obvious  and  well-settled  principle  of  law,  and  the  fact 
that  it  is  not  pretended  anywhere  that  a  single  vote  would  have  been 
•different  in  either  of  the  precincts,  it  is  not  only  impossible  for  the 
undersigned  to  discover  upon  what  principle  of  law,  justice,  or  morality- 
the  contestant  could  ask  that  the  entire  vote  of  these  precincts  should 
be  rejected,  but  they  are  amazed  that  the  majority  of  the  committee 
should  have  suffered  themselves,  even  by  their  silence,  to  have  become 
committed  to  a  tacit  acquiescence  in  such  a  result.  If  it  is  to  be 
established  in  this  country  that  the  popular  voice,  expressed  in  a  fair, 
open,  honest  election,  conducted  strictly  according  to  the  forms  of  law,, 
by  those  whom,  not  only  the  candidates  but  the  electors  know  to  have, 
been  appointed  by  the  proper  authority,  is  to  be  stifled,  and  the  election 
declared  invalid^  because  the  person  appointing  the  officers  of  the  elec- 
tion may  have  been  mistaken  in  the  politics  of  some  of  them,  then  the 
elective  franchise  is  simply  a  miserable  cheat,  an  unsubstantial,  empty, 
worthless  shadow. 

But  the  contestant  goes  even  further,  and  claims  that  the  votes  in  the. 
j)recinct8  of  Orangeburg,  Sharpsburg,  Mud  Lick,  and  Camargo  should 
be  regected ;  not  because  there  was  not  an  equal  distribution  of  the 
election  officers  between  the  two  political  parties,  but  because  the 
sheriffs  in  the  first  three  and  the  clerk  in  the  last  one  had  been  rebels^ 
and,  refining  upon  this  again,  he  asks  that  the  vote  of  Minerva  precincb 
.shall  be  rejected  because  one  of  the  judges  of  the  election  had  "  adhered'^ 
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to  the  rebel  cause.    This  last  demand  would  no  doubt  be  regarded  by 
any  ordinary  mind  as  the  climax,  had  not  Mr.  McKee  gone  still  further^ 
and  insisted  that  the  entire  vote  of  Mason,  Montgomery,  Magoffin,  and. 
Bath  should  be  swept  away  because  the  sheriffs  of  those  counties  had 
been  rebels. 

It  is  a  sufQcient  answer  to  all  this  to  say  that  there  is  no  law  in  Ken- 
tucky disqualifying  a  man  from  acting  as  an  officer  of  an  election, 
sheriff  of  a  county,  or  in  any  other  office  in  the  State,  on  account  of  his- 
having  been  in  the  rebel  army;  and,  besides,  if  there  were,  these  were,  to 
say  the  least  of  it,  all  officers  de  facto,  duly  appointed  and  acting  regu- 
larly under  color  of  authority.  No  complaint  is  made  that  either  of  them 
acted  unfairly,  or  that  either  candidate  was  benefited  or  injured  by  their 
official  action,  and,  therefore,  according  to  the  principle  above  stated,, 
their  acts  are  as  valid,  so  far  as  the  public  and  the  parties  to  this  contest 
are  concerned,  as  if  they  had  been  officers  dejure. 

In  conclusion  upon  this  branch  of  the  case,  the  undersigned  would  say 
they  find  Mr.  Young's  majority,  as  officially  reported,  to  be  1,479  votes. 
They  have  been  unable  to  discover  the  slightest  taint  of  fraud  or  fraud- 
ulent voting  in  any  precinct  in  the  entire  districts;  they  have  seen 
nothing  to  justify  even  a  suspicion  that  a  single  election  officer  com- 
plained of  failed  in  any  manner  to  discharge  his  duties  faithfully,  fairly,, 
and  honestly.  They  have  found  no  satisfactory  proof  that  their  appoint- 
ments were  not  made,  in  a  majority  of  the  instances  complained  of,  in 
strict  conformity  to  the  letter  of  the  statute.  They  find  that  all  the 
officers  of  the  election  acted  under  color  of  authority,  at  least,  and  that 
neither  they,  the  contending  candidates,  nor  the  electors  questioned 
their  authority  at  the  time  to  act;  and  that  the  returns  express  the  will 
of  the  people,  untainted  by  even  a  suspicion  of  fraud.  They  therefore 
conclude  that  the  contestant,  Mr.  McKee,  has  not  even  the  shadow  of  a 
claim  to  the  seat. 

The  undersigned,  therefore,  proceed  to  give  their  views  in  relation  to 

THE   KIGHT   OF   JOHN  D.   YOUNG  TO   THE   SEAT. 

As  is  well  known,  they  have  steadily  contended  that  the  act  of  July 
2, 1862,  being  one  peculiarly  penal  in  its  character,  should  be  strictly- 
construed.  This  principle  of  construction,  so  universally  observed  wher- 
ever our  system  of  jurisprudence  obtains,  is  particularly  appropriate  in 
this  instance,  for  here  the  statute  is  resorted  to,  not  only  to  deprive  Mr.. 
Toung  of  a  highly  valued  and  important  right,  but  to  defeat  the  will  of 
the  majority  of  the  qualified  electors  of  his  congressional  district,  fairly 
and  constitutionally  expressed  at  the  polls,  and  is  made  the  pretext  of 
introducing  a  new  and  dangerous  limitation  upon  the  fundamental  right 
of  representation  unknown  to  the  Constitution.  This  statute  provides 
that  every  person  who  shall  falsely  take  the  oath  therein  prescribed 
shall,  "  on  conviction,'"  in  addition  to  the  penalties  now  prescribed  for 
that  offense,  be  deprived  of  his  office,  and  rendered  incapable  forever  after 
of  holding  any  office  or  place  under  the  United  States.  (Stat,  at  Large*, 
vol.  12,  p.  502.)  Even  a  liberal  construction  of  this  provision  would 
seem  to  secure  to  the  person  accused  of  a  violation  of  the  act  in  ques- 
tion the  right  to  enter  upon  and  hold  his  office,  until  convicted,  in  pursu- 
ance of  the  forms  of  the  Constitution,  of  having  falsely  taken  the  oath; 
for,  by  the  very  terms  of  the  act,  he  is  to  be  deprived  of  his  office  only 
upon  conviction,  and  the  power  to  deprive  him  of  it  before  that  takes- 
place  is  nowhere  conferred  upon  any  one.  It  would  seem  to  be  manifest,, 
too,  that  Congress,  by  the  enactment  of  this  law,  meant  simply  to  pro- 
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vide  for  the  exclusion  of  those  from  office  under  the  government  of  the 
United  States  -who  had  been  guilty  of  treason,  as  defined  in  the  Con- 
stitution, and  not  to  introduce  into  this  country  the  odious  doctrine  of 
constructive  treason,  everywhere  and  in  every  age  the  favorite  engine 
of  tyrants;  for  there  is  not  an  idea  embraced  in  the  oath  prescribed 
that  is  not  contained  in  the  definition  of  treason  as  laid  down  in  the 
Constitution.  To  say  the  least  of  it,  therefore,  justice  to  Mr.  Young 
and  his  constituents,  as  well  as  a  decent  regard  to  the  manifest  spirit 
and  meaning  of  the  statute  itself,  would  suggest  that  in  this  proceeding, 
unauthorized  by  the  terms  of  the  law,  before  he  should  be  excluded 
from  his  seat  his  guilt  of  some  open  act  of  active  disloyalty,  coming 
clearly  within  the  terms  of  the  oath,  should  be  made  to  appear  by  the 
same  amount  and  character  of  evidence  as  would  be  required  to  satisfy 
an  impartial  jury,  to  the  exclusion  of  a  reasonable  doubt,  that  ho  had 
been  guilty  of  perjury,  had  he  already  taken  the  oath. 

The  Committee  of  Elections,  in  their  report  on  the  other  Kentucky 
cases,  have  expressed  nearly  the  same  idea,  as  will  be  seen  in  the  fol- 
lowing brief  extract : 

That  in  our  government  tlie  right  of  representation  is  so  sacred  that  no  man  who  has 
heen  duly  elected  by  the  loyal  voters  of  his  district  should  be  refused  his  seat  upon  the 
ground  of  his  personal  disloyalty,  unless  it  is  proven  that  he  has  been  guilty  of  such 
open  acts  of  disloyalty  that  he  cannot  honestly  and  truthfully  take  the  oath  prescribed 
by  the  act  of  July  2,  1862 ;  and  further,  that  the  commission  of  such  acts  of  disloyalty 
to  the  government  should  not  be  suspected  merely,  but  should  be  proven  by  clear  and 
satisfactory  testimony;  and  that  "such  acts  must  have  been  so  overt  and  public,  and 
must  have  been  done  or  said  under  such  circumstances,  as  fairly  to  show  that  they 
were  actually  designed  to,  and  in  their  nature  tended  to,  forward  the  cause  of  the 
rebellion." 

The  majority  of  the  committee  contend,  however,  that  the  evidence 
in  this  case  brings  it  directly  within  these  rules,  and  the  draughtsman 
of  their  report  seems  to  have  been  at  especial  pains  to  cull  out  every 
circumstance  and  innuendo  that  could  be  found  in  the  entire  mass  of 
printed  testimony,  calculated  to  incite  a  prejudice  against  Mr.  Young, 
although,  when  fairly  and  candidly  considered,  such  things  are  found 
to  amount  to  no  proof  at  all.  From  this  conclusion,  as  well  as  the  pro- 
cess of  reasoning  by  which  it  appears  to  have  been  reached,  the  under- 
signed feel  compelled  to  dissent. 

The  record  shows  that  the  contestant  has  from  the  beginning  exhib- 
ited a  singular  zeal,  and  used  extraordinary  exertions  to  procure  the 
exclusion  of  Mr.  Young  from  his  seat,  and  the  whole  case  indicates  that 
he  never  suffered  his  vigilance  and  industry  to  relax  a  moment  during 
its  progress.  The  entire  congressional  district  was  ransacked  for  evi- 
dence of  the  disloyalty  of  his  competitor.  Over  one  hundred  witnesses 
were  examined,  a  large  majority  of  whom  were  Mr.  Young's  political 
enemies  and  Mr.  McKee's  political  friends.  Yet,  it  may  be  confidently 
asserted  that  not  more  than  three  or  four  of  the  witnesses  testify  to 
a  single  act  or  expression  on  the  part  of  Mr.  Young  which,  by  any  kind 
of  torturing,  can  be  brought  within  the  rule  laid  down  in  the  report  in 
the  other  Kentucky  cases  submitted  by  the  gentleman  from  Illinois, 
(Mr.  Cook.)  The  evidence  has  all  or  nearly  all  been  printed,  and  it  is 
presumed  the  House  has  read  it ;  and  if  so,  they  have  found  that  the 
vast  bulk  of  it  is  the  flimsiest  hearsay.  Some  of  the  witnesses  testify 
to  mere  casual  street  conversations  which  took  place  more  than  six  years 
before,  which  were,  from  anything  which  appears  in  the  evidence, 
neither  intended  nor  calculated  to  "  forward  the  cause  of  the  rebellion^" 
while  many  others  testify  simply  as  to  their  own  opinions  of  Young's 
political  status,  without  stating  any  facts  upon  which  those  opinions 
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were  founded.  The  undersigned  cannot,  of  course,  be  expected  to  ana- 
lyze, or  even  advert  specifically  to  the  testimony  of  each  of  the  witnesses 
examined;  but  they  will  be  pardoned  for 'alluding  to  the  evidence  of 
those  referred  to  by  the  majority  in  their  report,  namely,  William  S. 
Sharp,  (House  Doc,  p.  62,)  G.  W.  Parsons,  (Ibid.,  p.  59,)  W.  H.  T.  Moss, 
(Ibid.,  p.  65,)  and  James  Hall,  (Ibid.,  p.  72.) 
Mr.  Sharp  says : 

I  live  in  Sharpsljurg,  Keutncliy.  I  know  Mr.  Young.  I  cannot  say  that  I  ever  knevr 
Mm  to  do  any  disloyal  act.  He  was,  however,  looked  upon  in  our  community  as  a 
sympathizer  with  the  rebellion.  I  had  orders  from  General  Boyle  to  summon  all  dis- 
loyal or  suspected  persons  to  take  the  oath  of  allegiance  to  the  government  of  the 
United  States.  Having  information  that  Young  was  of  that  class  of  men,  I  notified 
him  to  appear  at  my  office,  which  he  did.  In  an  interview  with  him  he  took  the 
ground  that  the  war  was  not  a  rebellion,  but  a  revolution.  I  recollect  distinctly  asking 
him  if  he  thought  the  South  had  just  cause  for  the  revolution.  He  said  he  thought  it. 
had.  I  then  told  him  that  I  considered  him  a  disloyal  man ;  that  I  had  to  go  to  Louis- 
ville on  business;  that  I  would  lay  his  case  before  General  Boyle,  and  that  whatever 
General  Boyle  said  should  be  done,  should  be  done.  I  paroled  him  for  a  certain  num- 
ber of  days.  I  went  to  Louisville ;  laid  Mr.  Young's  case  before  Geueral  Boyle,  and 
was  ordered  by  him  to  send  Mr.  Young  to  Camp  Chase.  On  my  return  to  Sharpsburg, 
I  was  detained  at  Frankfort  as  a  witness,  and  when  I  got  home  the  day  appointed  for 
Mr.  Young  to  appear  was  past.  I  understood  he  had  been  there.  After  that  I  saw  no 
more  of  biiii  for  six  months  or  a  year.  He  left  Bath  County.  Where  he  went,  or  why 
be  went,  or  on  what  business,  I  do  not  know. 

Mr.  Parsons  says  : 

One  day  Mr.  Young  staid  for  dinner  at  the  residence  of  Mr.  Gill,  at  Olympian  Springs. 
I  was  there.  After  dinner  Mr.  Gill,  Mr.  Young,  and  myself  got  into  conversation  on 
the  subject  of  the  war.  It  was  after  Mr.  Lincoln  had  called  for  seventy-five  thousand 
men,  and  that  was  the  subject  of  the  discussion.  Mr.  Young  took  position  against  the 
a,ction  of  the  Pi'esident,  and  remarked,  among  other  things,  that  Mr.  Lincoln  ought  to 
be  impeached  and  hung  as  high  as  Haman.  I  asked  him  what  ought  to  be  done  with. 
Jefferson  Davis,  and  he  said  "nothing;"  that  Mr.  Davis  had  violated  no  constitutional 
obligation. 

Mr.  Moss  says : 

I  live  in  Owingsville,  Kentucky.  Mr.  Young  was  considered  a  rebel  sympathizer  in 
our  country.  I  was  a  near  neighbor  of  his.  I  was  a  Union  mau,  and  in  favor  of  put- 
ting down  the  rebellion.  My  understanding  was  that  Mr.  Young  was  not — that  he 
belonged  td  the  State  rights  party — southern  men,  as  they  called  themselves.  I  do 
not  know  of  any  disloyal  act  that  Mr.  Young  ever  committed.  Mr.  Joshua  Ewing, 
and  Mr.  Young,  and  a  crowd  were  chatting  in  the  street  one  morning,  and  I  heard  Mr. 
Young  remark  to  Mr.  Ewing:  "I  expect  to  have  a  company  in  South  Carolina  to  fight 
the  Yankees,  and  I  expect  to  take  your  boys  with  me."  Ewing  replied :  "  Perhaps  you 
will.    If  you  do  not  like  this  country  you  had  better  leave." 

Mr.  Hall  says : 

He  was  once  missing  out  of  the  town,  and  when  he  came  back  I  understood  from 
him  one  day  in  conversation  that  he  had  been  at  Prestonburg.  He  stated  there  was  a 
pretty  good  body  of  men  there,  and  that  they  were  getting  pretty  well  drilled,  and 
that  the  Union  men  had  better  look  out,  as  they  would  come  down  upon  them  some 
day  like  a  house  on  fire,  or  something  of  that  kind.  That  was  in  the  fall  or  winter  of 
1861.  I  saw  a  basket  of  provisions  leave  his  house  one  morning  about  daylight ;  a 
black  man  brought  it  out  and  put  it  in  a  cart,  and  it  was  driven  away  towards  Boyd's, 
where  there  were  some  one  hundred  and  forty  rebels  assembled.  I  saw  a  good  many 
others  putting  provisions  in  the  cart ;  Mr.  John  MiUer  was  along  with  ms  at  the  time, 
I  think,  but  I  am  not  positive :  I  did  not  see  what  was  in  the  basket ;  I  asked  the 
black  man  if  there  were  provisions  iu  the  basket,  and  he  said  yes.  The  cart  went  on 
toward  Boyd's. 

To  Mr.  KiNKEAD : 

I  do  not  know  whether  the  rebels  sent  over  to  town  and  demanded  provisions.  I 
think  the  cart  was  Harry  McKinney's  one-horse  cart.  I  do  not  recollect  who  the  black 
man  was  who  was  driving. 

Q.  You  state  in  the  affidavit  which  you  made  that  the  cart  was  Mr.  Young's  cart.-' 
A.  I  may  have  Stated  so ;  I  do  not  know  whether  it  was  his  or  McKinney's,  but  I 
thought  it  was  McKinney's.  I  do  not  know  the  circuinstances  under  which  these  pro- 
visions were  sent  off:  that  is  the  only  act  of  aid  to  the  rebellion  that  I  know  of  Mr. 
Young  committing,    I  was  a  Union  man  from  the  start. 


DIGEST    OF   ELECTION   CASES.  443 

Now,  if  the  rule  already  laid  down  by  the  committee  and  .ajjproved 
by  the  House,  that  these  expressions,  in  order  to  have  effect  of  excluding 
Mr.  Young  from  his  seat,  must  have  been  made  "  under  such  circumstances 
as  fairly  to  show  that  they  were  actually  designed  to,  and  in  their  nature 
tended  to,  forward  the  cause  of  the  rebellion,^'  is  to  be  observed,  it  is  impos- 
sible to  discover  how  his  claim  is  to  be  affected  by  them. 

His  remarks  to  Mr.  Sharp  were  made  under  such  circumstances  as 
to  absolutely  repel  any  such  hypothesis.  Sharp  was  acting  provost 
marshal.  He  was  in  the  habit  of  summoning  before  hiai  whomsoever 
he  saw  proper,  and  tendering  to  them  the  oath  of  allegiance  to  the  gov- 
ernment of  the  United  States,  for  which  he  charged  them  the  moderate 
fee  of  from  five  to  twenty  five  dollars,  according  to  the  ability  of  the  party 
to  pay,  as  he  testifies  himself.  He  had  called  Judge  Young  before  him, 
to  offer  him  the  oath  and  receive  his  fee,  and  was  examining  him  with 
a  view  of  testing  his  loyalty  by  his  own  statements,  and  the  remarks 
attributed  to  him  were  made  use  of,  if  at  all,  during  the  course  of  that 
examination,  within  the  hallowed  precincts  of  a  provost  marshal's  office, 
and  in  the  sole  presence  of  one  whose  loyalty  was  remunerated  by  a 
carte  hlanclie  to  extort  money  from  his  neighbors  ad  libitum  for  the  high 
privilege  of  swearing  allegiance  to  their  own  government.  They  were 
not  even  voluntarily  made,  but  extracted  from  him  by  the  provost  mar- 
shal in  the  exercise  of  his  high  inquisitorial  functions.  And  will  it  be 
pretended  then  that  these  circumstances  "fairly  show"  that  in  making 
use  of  these  remarks  Mr.  Young  "actually  designed"  to,  and  that  his 
remarks  "in  their  nature  tended  to,  forward  the  cause  of  the  rebellion ?" 
Perhaps  he  may  have  been  intending  to  seduce  Mr.  Sharp  to  descend 
from  the  exalted  pedestal  of  power,  resign  the  golden  harvest  of  per- 
quisites, and  throw  himself  into  the  arms  of  the  unpromising  cause  of 
the  enemj',  but  it  must  be  confessed  that  such  a  supposition  is  not  very 
probable. 

Nor  is  there  any  more  ground  for  presuming  that  the  other  expressions 
testified  to  were  designed  or  tended  to  forward  the  cause  of  the  rebellion. 
In  the  conversation  with  Mr.  Parsons,  at  Mr.  Gills,  Mr.  Young  simply 
expressed  the  opinion  that  Mr.  Lincoln  should  be  impeached  for  his  call 
of  seventy-five  thousand  soldiers.  In  doing  this  he  only  stated  the  log- 
ical results  of  positions  assumed  by  the  most  distinguished  statesmen  in 
Congress  but  a  short  time  before.  He  said  nothing  calculated  or 
intended  to  persuade  any  one  to  take  up  arms  against  the  government, 
and  there  was  no  one  present  who  had  actually  done  so,  and  who  might 
have  been  thereby  encouraged  to  persevere  in  his  rebellion. 

Nor  can  it  be  maintained  that  the  conversation  with  Joshua  Ewing,  in 
1861,  detailed  by  Mr.  Moss,  comes  within  the  rule  laid  down  by  the  com- 
mittee. To  say  nothing  of  the  danger  of  predicating  any  important 
decision  upon  evidence  of  a  casual  conversation,  six  or  seven  years  after 
it  took  place,  arising  from  the  defects  of  human  memory,  and  the  liabil- 
ity to  misunderstand  as  well  as  misinterpret  what  was  said,  but  admitting 
that  he  used  the  exact  expression  attributed  to  him,  and  still  there  is 
not  a  syllable  in  the  proof  to  justify  the  conclusion  that  it  was  either 
"  actually  designed  or  in  its  nature  tended  to  forward  the  cause  of  the 
rebellion."  On  the  contrary,  it  will  strike  the  candid  mind  simply  as  an 
idle  expression  made  to  an  intense  Union  man  in  order  to  irritate  him, 
and  nothing  more.  There  is  no  proof  that  Young  said  anything  in  that 
entire  conversation  either  intended  or  calculated  to  induce  any  one  to 
take  up  arms  against  the  United  States,  or  to  continue  in  his  hostility 
thereto  if  actually  engaged  in  the  rebellion.  The  inference  is,  further, 
that  this  remark,  if  made  at  all,  was  long  before  the  war  became  flagrant 
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or  had  in  fact  begun,  and  -while  the  scene  of  difficulty  was  confined  to 
South  Carolina ;  else  why  should  he  have  said  he  expected  to  have  a 
company  in  that  State?  Bat  this  testimony  has  been  cited  by  the  com- 
mittee no  doubt  to  create  the  impression  that  Young  influenced  Ewing's 
sons  to  join  the  rebel  army.  That  this  insinuation  is,  however,  not  only 
unfair,  but  in  the  very  face  of  the  proof,  will  be  seen  by  reference  to  the 
testimony  of  the  Ewings  themselves.  If  any  one  in  the  world  knew 
whether  Mr.  Young  had  induced  them  to  go  into  the  rebel  army,  they  of 
of  course  did.  Yet  Henry  Ewing  swears  that  he  knows  nothing  of 
Young's  disloyalty.  "  Mr.  Young  had  nothing  to  do  with  inducing  me 
to  join  the  confederate  army."  (See  H.  Doc.  No.  47,  p.  60.)  And  George 
M.  Ewing  testifies,  on  the  next  page,  that  he  "never  heard  Mr.  Young 
encourage  any  man  to  go  into  the  southern  army." 

With  regard  to  the  conversation  detailed  by  James  Hall,  the  under- 
signed can  only  express  their  amazement  that  any  one  should  refer  to  it 
as  a  proof  of  disloyalty,  much  less  that  the  remark  there  attributed  to 
Mr.  Young  should  be  considered  as  intended  "to  forward  the  cause  of 
the  rebellion."  The  very  opposite  is  the  truth.  Instead  of  trying  to 
induce  Mr.  Hall  to  take  up  arms  against  the  government,  or  espouse  the 
cause  of  the  rebellion,  he  tells  him  that  he  has  been  to  Prestonburg; 
tells  him  that  there  was  a  body  of  men  there,  and  warns  him  as  a  Union 
man  to  be  on  his  guard,  as  they  were  getting  to  be  pretty  well  drilled. 
But  this  fact  was,  perhaps,  elicited  to  create  the  impression  that  Young 
went  to  Preston  burg  to  assist  in  the  organization  of  the  rebel  force  being 
at  that  time  collected  there.  And  it  may  have  been  alluded  to  in  the 
majority  report  for  a  similar  reason.  But  what  are  the  facts  ?  Young 
never  denied  being  there,  but  always  declared  that  his  intention  in  going 
there,  so  far  from  being  to  assist  or  encourage  the  organization,  was  to 
persuade  his  brother-in-law  not  to  go  into  the  rebel  army,  Henry 
Ewing,  wto  was  there  at  the  time,  says :  "  I  understood  at  the  time  Mr. 
Young  was  at  Prestonburg  that  his  object  was  to  get  his  brother-in-law 
to  go  home."    George  M.  Ewing,  who  was  also  there,  testifies  as  follows : 

I  live  in  Owingsville,  Kentucky.  I  always  looked  upon  Mr.  Young  as  a  southern 
sympathizer.  I  know  nothing  of  his  acts.  He  never  took  any  part,  that  I  know  of,  in 
raising  troops  for  the  South.  I  never  heard  him  encourage  any  man  to  go  into  the 
southern  army.  I  heard  him  declare  himself  a  State  rights  man,  hut  never  that  he  was 
in  favor  of  the  confederacy.  I  joined  the  rebel  army  in  September,  1861.  I  do  not 
know  anything  of  Mr.  Young's  being  an  applicant  for  a  position  in  the  rebel  army.  I 
heard  it  reported  that  he  ran  for  colonel  of  my  regiment  at  Prestonburg,  but  there  was 
no  regimental  election  at  all.  In  the  spring  of  1866,  when  he  was  running  again  for 
county  judge  against  Mr.  Wylie,  I  was  electioneering  against  Mr.  Young,  and  I  said 
that  Wylie  had  gone  to  Prestonburg  and  stuck  to  the  army  for  four  years,  but  that 
Young  had  gone  there  and  had  nearly  broken  up  the  regiment  by  taking  men  off  instead 
of  letting  them  stick  to  the  army,  and  that,  therefore,  I  was  opposed  to  him. 

A  singular  way,  truly,  to  promote  the  cause  of  the  rebellion,  by  break- 
ing np  one  of  its  regiments  "  by  taking  men  off  instead  of  letting  them 
stick  to  the  army ! " 

Much  has  been  said  about  Young's  having  been  a  candidate  for  col- 
onel of  the  regiment  then  being  organized  at  Prestonburg ;  and  before 
leaving  this  testimony  of  George  M.  Swing,  the  undersigned  would  call 
attention  to  the  fact  that  he  explodes  the  whole  idea,  by  stating  that 
there  was  no  regimental  election  there  at  all. 

The  undersigned  presumes  that  the  statement  of  Mr.  Hall  with  regard 
to  the  "  basket  of  provisions"  will  not  be  taken  by  an  intelligent  jurist 
as  evidence  of  anything  except  the  mere  fact  that  he  may  have  seen  a 
negro  with  a  basket.  He  does  not  even  know  what  was  in  the  basket; 
the  negro  only  told  him.  He  does  not  say  that  it  was  intended  for  the 
rebels  at  Boyd's  or  that  he  knows  it  ever  reached  them ;  and,  what  is 
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more  material  than  all,  he  neither  says  nor  intimates  that  Young  was 
at  home  at  the  time,  or,  if  at  home,  that  he  knew  a  syllable  about  what 
the  negro  was  doing  with  the  basket,  what  he  intended  to  do  with  it, 
what  it  contained,  or  anything  about  it.  Whatever  may  have  been  the 
motive  or  intention  of  the  transaction,  it  nowhere  appears  that  Yoang 
had  any  knowledge  of  or  connection  with  it  whatever.  And  the  same 
is  true  of  the  testimony  of  the  negro  man,  Spotswood  Deadman,  upon 
which  the  committee  seem  to  have  arrived  at  the  conclusion  that  Mr. 
Young  actually  gave  aid  and  comfort  to  the  rebellion. 

The  witness  testifies  as  follows : 
By  Mr.  McKee  : 

Question.  "Where  do  you  reside? — Answer.  At  Mt.  Sterling,  Kentucky. 

Q.  What  do  you  know  of  Mr.  Young's  loyalty  during  the  war? — A.  When  the  rebels 
■were  passing  through  Owingsville,  where  I  was  then  living,  and  where  Mr.  Young 
lived,  he  tooK  a  very  active  part  iu  feeding  them  and  conveying  provisions  to  them. 
He  always  talked  in  favor  of^rebellion,  and  when  rebels  were  passing  through  he  would 
take  them  to  his  house  and  feed  them.  He  also  swapped  a  horse  with  Colonel  Morgan, 
who  was  in  the  rebel  service. 

By  Mr.  Kestkead  : 

Q.  What  do  you  know  about  Mr.  Young  feeding  rebels  ? — A.  I  saw  provisions  going 
from  his  house,  and  saw  him  taking  rebels  to  the  house. 

Q.  Did  not  Union  men  give  the  rebels  something  to  eat? — A.  Of  course  they  did. 
They  were  forced  to  do  so. 

Q.  Is  that  the  only  aid  you  know  of  Mr.  Young  giving  to  the  rebellion  ? — A.  I  believe 
it  is. 

By  Mr.  McKee  : 

Q.  At  the  time  you  speak  of,  when  Mr.  Yoimg  sent  provisions  to  the  rebel  camp,  nobody 
was  forced  to  feed  them  unless  he  chose  ? — A.  No,  sir. 

Q.  It  was  a  voluntary  act? — A.  It  was  voluntary. 

Q.  There  had  been  no  force  used  on  either  side  up  to  the  time  General  Nelson  came 
into  the  State  ? — A.  No,  sir. 

By  Mr.  Kinkbad  : 
Q.  When  was  it  that  you  speak  of? — A.  In  1861,  at  the  commencement  of  the  war,  I 
saw  Mr.  Young's  boy,  Louis,  carrying  provisions  to  the  camp,  which  was  about  two 
miles  out. 

Whether  this  witness  is  more  intelligent  than  the  general  mass  of 
negroes  in  Kentucky  it  is  not  necessary  to  inquire,  but  the  undersigned 
would  invite  attention  to  the  character  of  his  statements,  and  let  candid 
and  impartial  minds  determine  for  themselves  what  weight  they  are 
entitled  to.  He  says:  "When  the  rebels  were  passing  through  Owings- 
ville, where  I  was  then  living,  and  where  Mr.  Young  lived,  he  took  a 
very  active  part  in  feeding  them  and  in  conveying  provisions  to  them." 

But  what  does  this  "■yery  active  part"  which  Mr.  Young  took  in  feed- 
ing the  rebels  turn  out  to  be"?  When  sifted  down,  it  seems,  according 
to  his  own  statements,  that  "in  1861,  at  the  commencement  of  the  war, 
he  saw  Mr.  Young's  boy,  Louis,  carrying  provisions  to  the  camp,  which 
was  about  two  miles  out."    How  often  ?    Let  him  answer  himself: 

By  Mr.  CoOK : 
Q.  About  how  often  did  you  see  food  going  out  from  Mr.  Young's  house  to  those 
camps  or  squads  of  rebels? — A.  Two  or  three  or  four  times. 

The  broad  assertion  which  this  witness  makes  with  such  avidity,  that 
Mr.  Young  "took  a  very  active  part  in  feeding  rebels,  and  conveying 
provisions  to  them,"  seems  to  have  been  justified  in  his  mind  by  having 
seen  another  person  altogether — the  "boy  Louis,"  two  or  three  or  four 
times,  "carrying  provisions  to  the  camp,  which  was  about  two  miles 
out;"  but  does  he  show  that  Young  had  anything  to  do  with  it?  Does 
he  state  the  quantity  or  kind  of  provisions,  or  that  Young  ever  knew 
of  their  being  carried  to  the  camp  ?    Does  he  state  how  he  knows  that  the 
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provisions  ever  went  to  the  camp  at  all,  whicli  was  two  miles  out?  But 
where  is  the  "boy  Louis'?"  He  could  have  told  whether  Young  sent 
him  with  the  provisions,  and  surely  his  testimony  was  not  omitted  by 
the  contestant  on  account  of  his  color,  race,  or  condition,  and  his  industry 
in  hunting  up  otherwitnesses  justifies  the  conclusion  that  if  he  would 
have  testified  to  anything  to  Mr.  Young's  prejudice,  Mr.  McKee  would 
have  produced  him.  "He  would  take  rebels  to  his  house  and  feed  them ," 
says  Deadman ;  yet  how  does  he  know  whether  they  were  fed  or  not  ? 
He  may  have  seen  rebels  going  to  Young's  house  in  company  with 
Young,  but  does  it  necessarily  follow  that  Young  fed  them  or  encour- 
aged them  in  their  enterprise  in  any  way?  He  says  that  Young  swap- 
ped horses  with  Colonel  Morgan;  yet  Morgan  himself  swears  that 
.  Young  consented  to  or  rather  suggested  this  arrangement  to  save  the 
horse  of  some  of  his  Union  neighbors,  less  able  to  lose  him — an  act 
which  should  rather  be  applauded  as  one  of  neighborly  kindness  and 
generosity  than  paraded  as  an  evidence  of  disloyalty  and  treason. 
Taking  the  whole  of  Deadman's  testimony  together,  the  undersigned 
are  utterly  unable  to  iind  that  it  furnishes  anything  like  satisfactory 
evidence  of  an  act  or  expression  calculated  or  intended  to  forward  the 
cause  of  the  rebellion,;  and,  besides,  it  should  be  borne  in  mind,  while 
considering  the  testimony  of  Hall  and  Deadman.  that  it  is  proven  by 
John  Trumbo  aiid  others,  that  while  the  rebels  were  encamped  at  Boyd's, 
in  1861,  they  sent  into  town  and  compelled  the  citizens  to  send  them 
food.  It  may  be  conceded  that  the  boy  Louis  did  take  provisions  out 
to  the  rebel  camp  two  or  three  or  four  times,  in  1861 ;  that  rebels  were 
seen  in  Young's  company,  and  going  to  his  house;  yet  the  undersigned 
insist  that  there  is  not  an  iota  of  proof  that  Young  even  knew  that  the 
provisions  were  sent,  or  that  he  ever  spoke  a  word  of  encouragement 
to  the  rebels;  and  surely  it  will  not  be  said  that  a  man  whose  integrity 
even  his  political  enemies  speak  of  as  unimpeachable,  shall  have  a 
stigma  cast  upon  his  good  name,  be  deprived  of-  the  position  to  which  he 
has  been  fairly  elected,  and  his  constituents  deprived  of  their  right  to 
be  represented  by  the  man  of  their  choice,  on  such  flimsy,  unsatisfactory, 
and  incoherent  evidence  as  this. 

The  next  charge  which  the  majority  of  the  committee  seem  to  have 
come  to  the  conclusion  "is  made  to  appear  by  clear  and  satisfactory 
evidence,"  is  that  Mr.  Young  pointed  out  a  Union  soldier  to  some  rebels, 
who  cax>tured  him  and  carried  him  off  at  Young's  suggestion.  The  only 
witness  who  testifies  to  this  fact  is  Greenup  Nickell,  who  relates  the 
circumstance  as  follows: 

In  the  spring  of  1863  I  was  ou  my  way  from  Mount  Sterling,  Kentucky,  home. 
After  passing  Owiugsville,  between  Owingsville  and  State  Bridge,  I  was  met  by  a 
squad  of  confederate  soldiers,  as  they  called  themselves,  in  number  from  fifteen  to 
twenty,  as  near  as  I  remember.  They  told  me  they, were  going  to  Owingsville,  and 
did  not  allow  anybody  to  go  out  until  they  got  ready,  and  that  I  must  go  back  with 
them,  which  I  did.  After  they  rode  into  the  town,  there  was  a  ]5rettj'  general  rushing 
of  the  town  people,-  who  came  up  or  out  to  see  them.  Among  others  who  came,  there 
was  a  certain  gentleman  came  down  toward  where  I  was,  and  up  to  the  men  who  had 
me  in  charge,  and  close  by  where  I  was  standing;  he  was  pointing  his  finger  in  the 
direction  of  a  certain  house,  and  named  the  house,  but  I  don't  now  remember  the  name 
of  said  house,  and  told  the  men  that  in  that  house  there  was  a  "  Yankee  soldier,"  and 
to  go  for  him,  which  the  rebel  soldiers  did.  A  part  of  the  lot  went  to  the  house,  and 
some  who  remained  near  me  turned  toward  the  gentleman,  wliom  I  did  not  know,  and 
spoke  to  him,  and  said :  "  How  are  you,  Judge  Young  ?  "  This  same  man  whom  they 
called  Judge  Young,  and  a  part  of  the  rebel  soldiers,  turned  away  from  me  and  engaged 
in  conversation  in  rather  a  lower  tone  of  voice  than  at  first.  I  did  not  hear  what  was 
then  said,  but  in  a  very  short  time  a  part  of  the  same  men  went  off,  and  in  a  few  min- 
utes returned  with  some  horses,  upon  one  of  which  they  mounted  the  prisoner  they 
had  taken,  and  soon  after  moved  off.  Before  they  returned  with  the  horses,  the  man 
whom  they  called  Judge  Young  went  off,  and  I  did  not  then  again  see  him  any  more. 
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Before  proceediDg  to  examine  this  statement,  it  should  be  remarked 
that  the  testimony  of  this  witness  was  taken  under  very  singular  circum- 
stances. It  seems,  from  an  examination  of  the  numerous  notices  served 
in  this  case,  that  Mr.  Young  was  first  notified  that  the  deposition  of 
Greenup  Nickell  would  be  taken  in  Carter  County,  on  the  4th  of  Sep- 
tember. (See  H.  Doc.  13,  pp.  88,  89.)  Mr.  I'oung  attended,  and  the 
witness  was  not  produced.  Mr.  McKee  then  gave  notice  that  he 
would  take  the  deposition  of  Mckell  in  Rowan  County,  on  the  30th  and 
31st  of  October.  Mr.  Young's  attorney  was  present  to  cross-examine, 
and  again  the  witness  was  not  produced.  (H.  Doc.  13,  p.  75.)  Mr. 
Young,  on  the  26th  day  of  Augvist,  had  notice  served  on  Mr.  McKee 
that  he  would  take  the  deposition  of  Thomas  W.  Green,  in  Maysville, 
Mason  County,  on  the  14th  and  15th  days  of  I»rovember;  and  on  the  2d 
day  of  November,  Mr.  McKee  again  gave  notice  that  he  would  take  the 
deposition  of  this  witness  at  Morgan  County,  on  the  13th  and  14th  of 
that  month,  when  it  would  be  impossible,  in  the  very  nature  of  things, 
for  Young  to  reach  there  from  Maysville,  or  go  from  there  to  Maysville, 
in  time  to  take  the  depositions  at  the  latter  place.  Had  Mckell  known 
Young  personally,  there  would,  perhaps,  have  been  nothing  at  all  pecu- 
liar in  the  circumstance  that  his  attendance  could  not  be  procured  until 
Young  was  compelled  to  be  absent,  but  it  does  become  somewhat  sus- 
picious when  taken  in  connection  with  the  following  statement  in  his 
testimony : 

Question.  Have  you  seen  him  since  ?  and  it'  so,  state  tlie  circumstances. — Answer.  I 
don't  know  wlietber  Iliave  ever  seen  him  since  or  not,  but  at  February  court,  just  previous 
to  the  May  election  last,  I  was  in  court  in  the  court-house  at  Moorehead,  and  while  the 
court  was  going  on  I  heard  some  one  speak  out,  "How  are  you,  Judge  Young?"  I  was 
at  once  reminded  of  the  same  expression  I  had  heard  at  Owingsville,  and  turned  to 
see  who  it  was.  Tom  Hayes,  who  had  been  a  captain  in  the  rebel  army,  was  standing 
near,  and  I  took  him  to  be  the  man,  from  the  voice,  who  then  addressed  the  man  he 
called  Judge  Young.  I  was  not  acquainted  myself  with  Judge  Y'oung,  but  when  I  saw 
him  there  in  the  court-house  at  Moorehead,  I  took  him  to  be  the  same  I  had  seen  at 
Owingsville,  and  believe  that"  he  was  the  same  man.  These  are  the  only  two  times  I 
have  seen  Judge  Young,  if  this  was  him. 

Could  Young  have  been  i)resent  and  the  witness  been  compelled  to 
meet  the  question  face  to  face,  "Is  this  the  man  to  whom  you  allude?" 
his  answer  might  have  exploded  his  whole  testimony,  just  as  Willis 
Hockaday's  affidavit  was  when  he  was  brought  face  to  face  with  Young. 
But  the  statement  of  this  witness  does  not  seem  to  the  undersigned  to 
carry  the  air  of  truth  upon  its  face.  It  has  the  limping,  uncertain  style 
of  one  who  is  conscious  of  swearing  to  a  falsehood,  who  has  a  general 
idea  of  the  outline  of  the  lie  he  is  to  tell  without  having  fixed  up  the 
minute  details.  He  says,  "After  they  rode  into  town,  there  was  a  pretty 
general  rushing  of  the  town  people,  who  came  up  or  out  to  see  them. 
Among  others  who  came,  there  was  a  certain  gentleman  came  down 
toward  where  I  was,  and  up  to  the  men  who  had  me  in  charge,  and 
close  by  where  I  was  standing;  he  was  pointing  his  finger  in  the  direction 
of  a  certain  house,  and  named  the  house,  but  I  don't  now  remember  the 
name  of  said  house,"  &c.  This  does  not  look  like  the  simple,  unvarnished 
language  of  truth.  He  carefully  forgets  the  name  of  the  certain  Jiouse; 
cannot  mention  the  names  of  any  of  the  crowd  who  "came  up  or  out;^' 
and,  besides,  he  is  careful  to  place  Jo.  Wells,  the  only  man  he  recog- 
nized at  all,  so  far  off  as  not  to  be  able  to  see  or  hear  the  ^^  certain  gentle- 
man who  came  doicn  toward  where  he  was,  and  up  to  the  men  who  had  him 
in  charge,  and  close  by  where  he  was  standing."  Superadded  to  these 
suspicious  features,  this  witness  is  proven  by  Judge  Moore,  a  lawyer  of 
this  city,  who  testifies  to  having  known  him  well  while  he,  Moore,  was 
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county  judge  iu  Kentucky,  to  be  a  man  of  notoriouslj^  bad  cliaracter, 
and  utterly  unworthy  of  belief  on  oath ;  and  besides  all  this,  such  con- 
duct as  the  testimony  of  this  witness  would,  by  implication,  attribute 
to  Mr.  Young,  is  utterly  inconsistent  with  his  whole  course  during  the 
war.  John  Trumbo  swears  that  Young  "exerted  himself  to  have  him 
paroled  when  he  was  captured  by  Morgan's  forces  at  O  wings ville," 
when  it  was  dangerous  for  him  to  make  the  journey  for  that  purpose; 
that  he  also. tried  to  procure  the  release  of  James  Murray,  and  that  he 
always  manifested  a  willingness  to  assist  in  protecting  the  people  of  the 
town  against  outrages  by  confederate  soldiers.  (H.  Doc,  p.  80.)  D.  B. 
Lacy  swears  that  Young  was  of  service  to  him  on  one  occasion  when  he 
was  in  danger  from  the  rebels.  (H.  Doc,  p.  81.)  Joseph  H.  Eichards 
testifies  that  he  constantly  interfered  for  the  protection  of  Union  men 
and  all  quiet  citizeiis,  (H.  Doc,  p.  82;)  that  he  interfeied  to  prevent 
the  robbing  of  Mr.  Brother's  store.  Judge  N.  P.  Reid,  of  the  circuit 
court,  A.  J.  Lee,  James  Murray,  all  of  them  Union  men,  near  neighbors 
of  Mr.  Young  during  the  war,  testify  substantially  that  he  did  everything 
in  his  power  for  the  protection  of  Union  men ;  and  Colonel  Morgan  tes- 
tifies to  his  exertions  in  behalf  of  Mr.  Barnes.  Even  Mr.  Sharp  testifies 
that  Mr.  Young  warned  the  messenger  who  had  been  sent  to  summon 
him  to  appear  before  the  provost  marshal,  of  danger  on  account  of  the  prox- 
imity of  rebels,  and  advised  him  how  he  might  avoid  it.  It  is  deemed 
unnecessary,  however,  to  multiply  citations  from  the  evidence  before 
the  House,  showing  that  Mr.  Young's  course  throughout  the  war  was 
that  of  a  peaceable,  law-abiding,  good  citizen,  disposed  to  do  everything 
in  his  power  for  the  protection  of  all  classes.  The  undersigned  must, 
therefore,  be  pardoned  for  not  believing  that  he  could  have,  in  this 
instance,  so  far  departed  from  this  course  so  universally  known  among 
his  neighbors  as  to  have  been  instrumental  in  the  capture  of  a  man 
whom  nobody  but  Mckell  ever  heard  of,  and  he  even  fails  to  name. 
Surely,  if  Young  had  taken  the  oath,  and  were.on  trial  for  having  taken 
it  falsely,  no  gentleman  would  hesitate  as  a  juror  to  acquit  him  of  per- 
jury if  the  charge  were  sustained  alone  by  the  testimony  of  Nickell. 
Then  why  should  he  be  deprived  of  his  seat  in  Congress  on  that  testi- 
mony, when  the  law  declares  that  he  shall  forfeit  it  only  on  conviction 
of  having  falsely  taken  the  oath,  if  indeed  the  oath  applies  to  a  mem- 
ber of  Congress  at  all  ? 

With  regard  to  the  gun  at  Prestonburg,  the  only  evidence  is  that  of 
Henry  H.  Ewing,  which  is  as  follows: 

Henky  H.  Ewing  sworn  and  examinefl. 
To  Mr.  McKee  : 

I  live  in  Owiiigsville,  Kentucky.  I  am  acquainted  witli  Mr.  Young.  I  do  not  know 
anytliing  about  his  disloyalty.  I  believe  lie  was  a  southern  sympathizer.  He  was  at 
Prestonburg  when  there  were  a  parcel  of  men  there  collected  to  be  organized  into  the 
confederate  service.  They  were  not  organized  at  the  time.  I  have  no  knowledge  of 
Mr.  Young  having  been  a  candidate  for  au  office  in  that  organization.  I  do  not  know 
that  he  had  a  gun  there.  He  showed  me  a  gun  standing  in  the  porch  of  the  house 
where  he  was  staying,  and  asked  me  to  take  care  of  it.  He  said,  "  There  is  a  good  gun  ; 
take  care  of  it."    He  never  spoke  to  me  about  going  into  the  rebel  army. 

To  Mr.  KiNKEAD : 
I  am  a  son  of  Mr.  Joshua  Ewing.     I  and  niy  two  brothers  were  in  the  confederate 
army.    Mr.  Young  had  nothing  to  do  with  inducing  me  to  join  the  confederate  army. 
I  understood,  at  the  time  that  Mr.  Young  was  at  Prestonburg,  that  his  object  was  to 
get  his  brother-in-law  to  go  home. 

To  Mr.  ScoElELD : 
I  took  care  of  the  gun  for  three  or  four  weeks,  and  then,  when  I  was  coming  home,  I 
gave  it  to  a  cousin  of  mine  in  the  army,  and  I  think  he  sold  it.     I  afterward  went  back 
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to  the  army,  and  staid  till  the  surrender.  The  gun  was  a  Minic5  rifle.  I  do  not  know 
ythy  Mr.  Young  brought  it  there.  He  never  inquired  of  me  what  became  of  it.  I  never 
told  him. 

To  Mr.  Kekr  : 
I  do  not  know  whether  Mr.  Young  knew  I  was  going  into  the  rebel  army. 

To  Mr.  McKee  : 
Guns  were  scarce  there  at  the  time.     There  were  no  guns  there  of  any  consequence. 

From  this  testimony  the  majority  of  the  committee  seem  to  have 
drawn  the  inference  that  Mr.  Young  had  taken  the  gun  to  Prestonburg 
and  given  it  to  Henry  Ewing,  but  to  the  undersigned  it  bears  a  very 
different  interpretation.  It  does  not  show  that  Young  owned  or  claimed 
the  gun,  or  that  he  carried  it  there.  It  is  true  the  author  of  the  com- 
mittee's report  seems  to  laj-  much  stress  upon  the  witness's  answer  to  a 
question  by  Mr.  Scofleld :  "  I  don't  know  why  Mr.  Young  brought  it 
there ;"  but  the  undersigned  submit  that  such  is  not  a  fair  mode  of 
dealing  with  the  testimony.  The  witness  had  just  testified  that  he  did 
not  know  that  Young  had  a  gun  there  at  all,  and,  of  course,  when  his 
interrogator  assumed  that  he  had  brought  it  there,  and  asked  why  he,, 
did  so,  the  witness  could  only  answer  that  he  did  not  Jmoto,  without 
desiring  to  be  understood  as  saying  that  he  had  in  fact  done  so.  But 
ti^eat  this  evidence  fairly,  candidly,  and  impartially,  and  it  amounts 
simply  to  this  and  nothing  more:  Young  had  gone  to  Prestonburg,  not 
to  assist  in  the  organization  of  rebel  troops,  but  to  persuade  his  brother- 
in-law  to  go  home ;  that  so  far  from  assisting  or  encouraging  the  organ- 
ization of  rebel  troops,  his  iniiuence  was  against  it,  as  is  clearly  shown 
by  the  evidence  of  George  M.  Ewing,  already  quoted,  who  afterward 
opposed  his  election  for  county  judge  in  1865  on  that  account;  that 
there  was  a  gun  sitting  in  the  porch  of  the  house  where  Young  was 
staying.  ISTo  one  states  who  brought  it  there,  or  when  it  was  brought 
there,  and,  as  no  one  seemed  to  claim  it,  Young  simply  remarked  to  Ewing 
that  there  was  a  good  gun,  and  suggested  to  him  to  take  care  of  it. 
Young  was  not  staying  at  the  camp,  as  he  probably  would  have  done  if 
he  had  gone  there  to  participate  in  the  organization  of  the  rebel  force. 
He  never  spoke  to  either  Henry  or  George  Ewing  about  going  into  the 
army,  as  he  naturally  would  have  done  if  he  had  favored  their  intentions, 
being  his  near  neighbors  as  they  were.  He  never  inquired  of  Ewing 
about  the  gun  afterward,  as  he  would  have  been  certain  to  have  done 
had  he  given  it  to  Ewing  with  a  view  of  his  taking  it  into  the  army, 
and  afterward  met  him  at  home,  and  found  he  had  not  joined  the  army 
as  he  had  expected.  Ewiag  does  not  swear  that  Young  gave  him  the 
gun,  or  even  pretended  to  have  any  claim  to  it,  and  the  language  used 
by  him  does  not  even  imply  as  much.  Had  the  gun  been  Young's,  and 
had  he  intended  to  give  it  to  Ewing,  his  language  would  not  have, been 
"  take  care  of  it,"  but,  "  I  make  you  a  present  of  it,"  or,  "  I  will  give  it 
to  you,"  or, "  you  may  have  it,"  or  some  equivalent  expression;  while,  if 
it  was  his  in  fact,  and  he  simply  desired  him  "  to  take  care  of  it,"  he 
would  naturally  have  inquired  about  it  afterwa,rd  when  Ewing  returned 
home  without  going  into  the  army.  How,  therefore,  this  testimony  can 
possibly  be  tortured  into  evidence  that  Young  owned  the  gun,  that  he 
carried  it  to  Prestonburg,  or  that.he  gave  it  to  Ewing,  and  all  for  the 
purpose  of  aiding  the  rebellion,  is  more  than  the  undersigned  are  able 
to  see.  If  this  amounts  to  "clear  and  satisfactory"  proof,  then  it  is 
difiicult  to  perceive  what  may  not  be  so,  esi)ecially  when  it  is  considered 
in  connection  with  the  testimony  of  Thomas  M.  Green,  esq.,  who  was 
a  Union  candidate  in  opposition  to  both  the  parties  to  this  contest,  and 
H.  Mis.  Doc.  152 39 
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was  anxious  to  fix  upon  Mr.  Young  tlie  cliarge  of  complicity  with  the- 
rebellion,  and  especially  in  this  particular  instancfe.     He  says: 

When  Captain  McKee  met  Judge  Young,  he  said,  notliing  about  the  afiflictious  of  his 
brother-in-law,  nothing  concerning  Judge  Young  having  been  in  Prestonburg  for  six 
weeks,  nothing  concerning  his  having  been  a  candidate  for  colonel  of  a  rebel  regiment,^ 
and  not  one  woril  charging  or  insinuating  that  Judge  Young  had  been  connected  with 
the  rebel  army  in  any  shape  or  form.  At  Widow  Hutches's  and  at  Piketon,  Captain 
McKee  was  equally  silent  upon  all  these  points.  I  was  the  more  forcibly  struck  with 
this  fact,  because  on  several  occasions  Captain  McKee  had  asked  for  extension  of  time- 
in  debate,  in  order  to  bring  in  the  matter  of  the  epileptic  fits,  and  because  at  Preston- 
burg, at  Widow  Hutches's,  and  at  Piketon,  the  only  places  at  which  Young  and  McKee 
]net  after  I  entered  the  canvass.  Judge  Young  boldly  defied  and  challenged  Captain 
McKee  or  any  one  in  the  district,  to  name  one  single  disloyal  act  of  which  he  (Young) 
had  been  guilty. 

I  here  state  uxjou  oath,  and  with  a  full  sense  of  the  importance  of  telling  the  truth, 
that  along  the  whole  route,  and  more  particularly  at  Prestonburg  and  at  Owingsville, 
where  Judge  Young  lived,  I  made  diligent  inquiry  to  ascertain  if  Judge  Young  had 
been  guilty  of  any  treasonable  act.  I  interrogated  those  who  intended  to  vote  for 
Captain  MoKee,  Union  men  who  intended  to  vote  for  me,  and  rebel  soldiers  and  rebel 
sympathizers  alike.  I  was  especially  careful  to  question  men  who  had  been  at  Pres- 
tonburg at  the  time  alluded  to  by  Captain  McKee.  I  made  these  inquiries  for  the  pur- 
pose of  using  any  information  I  might  gain  against  Judge  Young  and  for  my  own 
benefit.  The  result  of  all  my  investigations  was  that  I  could  learn  of  no  act  on  the 
part  of  Judge  Young  which  was  treasonable  in  its  extent  or  nature,  and  to  my  own 
disadvantage  I  was  compelled  to  acquit  him,  Judge  Young,  of  any  such  act. 

Upon  the  whole  evidence,  therefore,  the  undersigned  maintain  that  it 
has  not  been  made  to  appear  by  anything  like  "  clear  and  satisfactory 
testimony"  that  John  D.  Young  has  been  guilty  of  any  such  open  acts 
of  disloyalty  that  he  cannot  truthfully  take  the  oath  prescribed  by  the 
act  of  July  2, 1863,  and  that  he  should  be  permitted  to  take  his  seat  as 
the  representative  of  the  ninth  congressional  district  of  Kentucky  in  the 
present  Congress. 

The  undersigned  cannot,  however,  close  this  paper,  lengtby  as  it  has 
necessarily  been  made,  without  entering  a  most  solemn  and  emphatic 
dissent  from  the  doctrine  assumed  by  the  majority,  that  a  person  pos- 
sessing the  qualifications  prescribed  in  the  Constitution  of  the  United 
States  for  a  member  of  the  House  of  Eepresentatives  can  be  legally 
excluded  from  his  seat  as  such,  after  having  been  duly  elected  thereto, 
simply  because  he  may  not  be  able  truthfully  to  take  the  oath  pre- 
scribed by  the  act  of  July  2, 1862.  It  is  more  than  doubtful  in  their 
opinion  whether  the  act  can,  by  any  proper  rule  of  construction,  be 
made  to  apply  to  members  of  Congress  at  all ;  but,  be  that  as  it  may, 
it  seejns  to  them  to  be  a  violation  of  the  Constitution  in  more  than  one 
particular. 

Congress,  by  an  act  passed  January  24, 1865,  extended  the  provisions 
of  the  act  of  July  2, 1862,  so  as  to  require  the  oath  therein  prescribed 
to  be  taken  by  lawyers  practicing  in  the  courts  of  the  United  States. 
That  act  was  declared  by  the  Supreme  Court,  ux)on  solemn  adjudication, 
after  thorough  argument,  to  be  unconstitutional,  not  only  because  it 
was  ill  conflict  with  the  inhibition  against  the  passage  of  bills  of  attain- 
der, but  because  it  was  to  all  intents  and  purposes  an  ex  post  facto  law, 
besides  being  in  contravention  of  that  clause  in  the  Constitution  vest- 
ing the  pardoning  power  in  the  Executive.  [Ex  parte  Garland,  4  Wall, 
page  333.)  But  there  is  another  and-  far  weightier  reason  for  holding- 
the  act  of  1862  unconstitutional,  when  sought  to  be  enforced  as  to  mem- 
bers of  Congress,  and  that  is,  that  it  superadds  qualifications,  or,  which 
amounts  to  the  same  thing,  prescribes  disqualifications  for  representa- 
tives unknown  to  the  Constitution,  which,  in  the  very  nature  of  things, 
Congress  has  no  power  to  do. 

The  Constitution,  section  2,  article  1,  provides  that  "no  person  shall 
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be  a  representative  who  shall  not  have  attained  the  age  of  twenty-five 
years,  and  been  seven  years  a  citizen  of  the  United  States,  and  who 
shall  not  when  elected  be  an  inhabitant  of  the  State  in  which  he  shall 
be  chosen,"  the  converse  of  which  is  that  any  person  who  is  twenty-five 
years  of  age,  has  been  a  citizen  of  the  United  States  for  seven  years, 
and  is  an  inhabitant  of  the  State  in  which  he  may  be  chosen,  shall  be  a 
representative  if  legally  elected  as  such.  If  the  person  elected  possess 
the  qualifications  presented  by  the  Constitution,  Congress  has  no  power 
to  inquire  any  further,  or  to  demand  anything  more. 

This  principle  was  early  recognized  by  Congress  in  the  case  of  Barney 
vs.  McCreery,  from  Maryland,  and  reaffirmed  in  the  cases  of  Pouke  vs. 
Ti'uuibuU,  and  Turney  i;.s.  Marshall,  from  Illinois.  In  the  latter  case, 
the  distinguished  chairman  of  the  committee  at  that  time,  Mr.  Bingham, 
says  in  his  report : 

By  the  Constitution  the  jieople  \ia\e  tlie  right  to  chose  as  their  representative  any 
person  having  only  the  (|ualiftciitions  tlierein  mentioned,  withont  snpeiatlrting  thereto 
any  additional  qnalili<'ntiou  -whatever.  A  power  to  a(l<l  now  rjualiticatious  is  equivar 
lent  to  a  power  to  vary  or  change  them. 

Yet  that  this  act  does  in  effect  prescribe  an  additional  qualification  is 
too  plain  to  admit  of  an  argument.  It  is  a  self  evident  truth.  That 
additional  qualification  without  the  possession  of  which  the  majority 
would  not  permit  him  to  taiie  his  seat,  is  his  ability  to  truthfullj-  take 
the  test  oath.  If  the  majority  think  he  can  truthfully  take  it,  he  gets 
his  seat ;  if  they  think  otherwise,  he  is  deprived  of  it.  Will  any  man  of 
ordinary  self-respect  deny,  then,  that  this  act  prescribes  an  additional 
qualification  ?  If  this  principle  is  correct,  then  there  is  no  limit  to  the 
power  of  Congress  in  prescribing  qualiiications  for  its  members  but  the 
will  and  discretion  of  the  dominant  majority,  and  by  prescribing  test 
after  test  they  may  exclude  everybody  but  a  favored  few,  and  the  right 
of  choosing  their  own  representatives  may  be  taken  from  the  people 
entirely,  or  the  character  of  Congress  molded  to  suit  the  views  and 
interests  of  one  particular  section  or  party  forever. 

It  is  no  answer  to  this  to  say  that  Congress  should  have  the  power  to 
exclude  persons  who  from  imbecility  or  want  of  integrity  might  endanger 
the  safety  of  the  government.  The  question  is,  has  it  the  power  ?  It 
has  only  the  power  to  exclude  those  who  do  not  possess  the  qualifica- 
tions prescribed  iu  the  Constitution.  If  the  people  see  proper  to  elect 
an  imbecile,  a  person  holding  opinions  distasteful  to  the  majority,  or 
one  who  may  once  have  held  such  opinions,  to  represent  them,  it  is  a 
matter  that  concerns  themselves,  and  confers  no  new  power  on  Con- 
gress, and  suspends  no  provisions  of  the  Constitution.  The  only  remedy 
lies  iu  amending  the  Constitution,  in  the  manner  prescribed  in  the  fifth 
article.  Until  that  is  done,  Congress  can  do  no  more  than  pass  upon 
the  qualifications  already  prescribed. 

It  is  simply  begging  the  question  to  claim  that  Congress  has  the  power 
to  prescribe  this  test  oath  to  be  taken  by  its  members  because  "  each 
House  has  the  power  to  judge  of  the  elections,  returns,  and  qualifications 
of  its  own  members,"  for  the  question  instantly  recurs,  "  What  are  the 
qualifications  of  which  each  house  may  be  the  judge "?"  and  the  answer 
is,  simply  the  qualifications  prescribed  by  the  Constitution.  To  admit 
any  other  rule  would  be  to  make  each  House  entirely  independent  of  the 
Constitution,  as  to  who  may  or  may  not  be  its  own  members. 

These  views  seem  to  the  undersigned  too  obvious  to  be  evaded  by  any 
amount  of  sophistry,  however  specious  or  ingenious,  and  believing  that 
the  perpetuity  of  constitutional  liberty  demands  their  enforcement,  they 
have  deemed  it  due  not  only  to  themselves  but  to  the  American  people, 
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to  insist  that  every  person  legally  and  fairly  elected  as  a  representative 
in  Congress,  who  possesses  the  qualifications  prescribed  by  the  Consti- 
tution, shall  be  entitled  to  his  seat  as  such,  independent  of  any  test  pre- 
scribed by  Congress. 

In  the  case  under  consideration,  however,  the  person  elected  and 
claiming  the  seat  insists  that  he  is  able  truthfully  and  conscientiously 
to  take  the  oath  prescribed  by  the  act  of  July  2,  1862,  and  is  willing  to 
do  so,  and  there  consequently  appears  to  the  undersigned  no  good  rea- 
son in  any  aspect  of  the  case  why  he  should  not  be  permitted  to  take 
his  seat. 

M.  C.  KEEE. 

JOHK  W.  CHANLEE. 


MINOEITY  REPORT. 

Jnne  2,  1868. — Mr.  Upson,  from  the  Committee  of  Elections,  submitted 
the  following  as  the  views  of  the  minority: 

The  undersigned,  a  member  of  the  Committee  of  Elections,  not  being 
able  to  concur  in  the  conclusion  arrived  at  either  by  the  majority  or  the 
minority  of  the  committee  in  their  reports  heretofore  submitted  to  the 
House  in  this  coutested  election  case  of  McKee  vs.  Young,  (report  No. 
29  of  this  session,)  submits,  by  leave  of  this  House,  the  following  report 
of  his  views  in  said  case : 

The  election  in  this  case  was  held  on  the  4th  day  of  May,  1867,  and 
the  candidates  for  the  office  of  representative  in  Congress  in.  this  (the 
ninth)  congressional  district  of  Kentucky  were  JohnD.  Young,  Thomas 
M.  Green,  and  Samu«l  McKee,  the  republican  or  radical  candidate  being 
Mr.  McKee,  and  Mr.  Young  and  Mr.  Green  being  the  opposition  candi- 
dates, or  rather  the  candidates  of  the  democratic  or  conservative  party 
in  this  State.  It  appears  by  the  said  report  of  the  majority  and  minor- 
ity in  this  case,  (report  No.  29,  pages  11  to  18,)  that  the  majority  (or 
rather  plurality)  of  Mr.  Young  over  Mr.  McKee,  as  officially  reported, 
was  1,479,  as  claimed  and  admitted  by  both  parties,  the  vote  cast  for 
Mr.  Green  being  so  small  as  not  to  require  any  notice  in  this  contest. 
It  also  appears  from  the  said  report  of  the  majority,  (pages  10,  11,  and 
12,)  that,  deducting  from  this  majority  the  votes  cast  for  Mr.  Young 
at  precincts  where  the  election  officers  were  illegally  appointed  and 
were  not  qualified  by  law  to  act  according  to  the  statutes  of  Kentucky, 
including  precincts  where  rebel  election  officers  officiated  and  one  pre- 
cinct defectively  certified,  being  in  all  a  majority  of  1,473  votes  over  those 
cast  at  the  same  precincts  for  Mr.  McKee,  and  it  leaves,  as  shown  on 
the  face  of  the  report  itself,  a  majority  of  only  five  votes  for  Mr.  Young. 
From  the  same  report  (page  12)  it  is  also  shown  that,  to  make  up  this 
majority  of  five. votes  for  Mr.  Young,  eight  votes  cast  hj  deserters  from 
the  federal  army  are  counted  by  the  majority  of  the  committee  for  Mr. 
Young,  which  votes,  if  rejected,  as  they  should  have  been,  would  have 
given  Mr.  McKee  a  majority  of  three  votes  on  the  basis  given  or  state- 
ment contained  in  the  majority  report,  and  would  entitle  him  to  the 
seat.  But  the  evidence  in  this  case  also  shows  (page  23,  Mis.  Doc.  No. 
13,  and  certified  copy  of  poll-book)  that  at  Little  Sandy  (Middle  Pork) 
precinct,  in  Morgan  County,  G.  G.  Adkins,  one  of  the  judges  of  election, 
had  been  in  the  rebel  army,  and  was  disqualified  to  act  as  such  judge 
by  the  laws  of  Kentucky.  The  majority  for  Young  here,  as  returned 
and  counted,  is  55,  and  as  the  election  here  was  clearly  illegal,  and  as 
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the  vote  of  this  precinct  was  evidently  by  mistalse  overlooked  liy  the 
majority  in  their  report,  these  55  votes  should  be  deducted  from  Mr. 
Young,  making  the  actual  majority  for  Mr.  McKee  58.  The  vote  of 
Centreville,  in  Fleming  County,  where  the  ofScers  were  not  legally 
appointed,  is  also  overlooked  by  the  majority  of  the  committee,  and 
which  gave  Mr.  Young  a  majority  of  132.  This  also  rejected,  would  make 
McKee's  majority  190.  But,  in  addition  to  this,  it  further  appears  from 
said  report  (page  6)  that,  of  the  remaining  votes  counted  for  Mr.  Young 
by  the  majority  of  the  committee,  in  addition  to  those  cast  in  the  pre- 
cincts rejected,  and  deducted  as  above  referred  to,  666  were  cast  by 
returned  (and,  as  will  be  claimed  hereinafter,  unpardoned)  rebel  soldiers, 
and  if  these  were  rejected,  Mr.  McKee's  majority,  as  above  stated,  would 
be  increased  to  856. 

It  is  also  further  suggested  in  said  report  (page  6)  that,  while  the 
evidence  gives  the  names  of  seven  hundred  and  sixty-seven  rebel  sol- 
diers who  voted  for  Mr.  Young,  the  testimony  tends  to  show  that  in  the 
aggregate  in  the  district  more  than  two  thousand  returned  and  unpar- 
doned rebels  cast  their  votes  for  him  at  this  election. 

It  remains  to  be  seen  whether  under  these  circumstances  and  under 
such  a  state  of  facts  this  House  will  say  that  Mr.  Young  has  received  a 
majority  or  lilurality  of  the  votes  lawfully  cast  at  said  election  in  this 
district. 

The  undersigned,  while  concurring  with  the  majority  in  the  view 
which  they  take  of  Mr.  Young's  disloyalty  as  disqualifying  him  to  take 
the  oath  of  office,  even  if  he  had  received  a  majority  vote,  nevertheless 
finds  that  Mr.  Young  did  not  receive  a  majority  or  even  plurality  of  the 
lawful  votes  polled  at  said  election,  and  that  Mr.  McKee  is,  by  the  vote 
of  the  qualified  electors  of  said  district,  duly  chosen  a  representative  in 
CongTess,  and  entitled  to  his  seat  as  such. 

The  internal  condition  of  Kentucky,  as  affected  by  the  late  rebellion 
and  the  participation  of  many  of  her  citizens  therein,  is  now  a  matter  of 
history,  of  which  this  House  will  judicially  take  notice,  and  her  conse- 
quent condition  even  later  than  the  date  of  this  election  is  also  strikingly 
shown  in  the  report  of  Major  General  Thomas,  as  embodied  in  the  annual 
report  of  the  Secretary  of  War,  accompanying  the  last  annual  message 
of  the  President. 

When  the  rebellion  virtually  terminated  by  the  surrender  of  Lee, 
April  9,  1865,  by  the  terms  of  said  surrender  the  offlcers  were  to  give 
their  individual  paroles  not  to  take  up  arms  against  the  government  of 
the  United  States  until  properly  exchanged,  and  each  company  or  regi- 
mental commander  signed  a  like  parole  for  the  men  of  their  commands; 
and  each  officer  and  man  was  allowed  to  return  home,  "not  to  be  dis- 
turbed by  the  United  States  authority  as  long  as  they  observe  their 
parole  and  the  laws  in  force  where  they  reside." 

■  The  subsequent  surrender  of  Johnston  and  his  army  was  on  the  same 
terms,  as  is  believed  was  also  that  of  Kirby  Smith  and  all  the  other 
rebel  forces.  Their  condition  was  then  that  of  paroled  prisoners  of  war, 
and  not  that  of  qualified  voters,  in  the  several  States  to  which  they 
might  return  for  the  election  of  representatives  in  Congress. 

By  the  President's  proclamation  of  amnesty  of  May  29, 1865,  he  speci- 
ally excepted  from  the  benefits  thereof  in  class  10th  of  the  exceptipns 
there  designated,  "  all  persons  who  left  their  homes  within  the  jurisdic- 
tion and  protection  of  the  United  States,  and  passed  beyond  the  federal 
military  lines  into  the  pretended  Confederate  States,  for  the  purpose  of 
aiding  the  rebellion."  Prima  facie,  therefore,  on  the  4th  day  of  May, 
1867,  all  returned  rebel  soldiers  in  Kentucky  were  not  only  paroled  pris- 
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oners  of  war,  but  were  also  unpardoned  rebels,  Avhom  the  reconstruction 
acts  had  not  affected,  as  they  did  not  apply  to  Kentucky.  They  had 
"  left  their  homes  within  the  jurisdiction  and  protection  of  the  IJnited 
States,  and  passed  beyond  the  federal  military  lines  into  the  pretended 
Confederate  States  for  the  purpose  of  aiding  the  rebellion."  What  effect 
any  proclamation  of  amnesty  issued  by  the  President  since  the  said  4th 
day  of  May,  1867,  may  have  had  upon  the  condition  of  such  persons,  it 
is  not  necessary  here  to  consider,  as  it  cannot  affect  the  merits  of  this 
case. 

It  will  hardly  be  contended  that  paroled  prisoners  of  war  in  a  State 
have  a  right  to  elect  representatives  to  Congress,  or,  if  they  attempt  it, 
that  Congress  has  not  the  right  and  power  to  x^revent  it. 

The  act  of  Congress  of  March  3, 1865,  decitizenizes,  by  their  own  vol- 
untary act,  all  persons  who  have  deserted  the  military  or  naval  service  of 
the  United  States  who  shall  not  return  to  said  service,  or  report  them- 
seh^es  to  a  provost  marshal,  within  sixty  days  after  tlie  issuing  of  the 
President's  proclamation  under  the  provisions  of  said  act,  and  makes 
them  forever  incapable  of  holding  any  office  of  trust  or  profit  under  the 
United  States,  or  of  exercising  any  rights  of  citizens  thereof,  and  the 
act  of  (Congress  of  July  19, 1867,  recognizes  expressly  this  loss  of  citi- 
zenship in  consequence  of  desertion. 

.  The  statutes  of  Kentucky  also  recognize  the  right  of  expatriation  on 
the  part  of  the  citizen,  and  that  naturalization  can  only  be  effected  under 
the  laws  of  the  United  States,  so  as  to  make  the  naturalized  jjerson  a 
citizen  of  that  State,  and  no  person  by  her  constitution  can  be  a  voter 
who  i  s  not  a  citizen.  Citizenship  of  white  persons  in  that  State  is  derived 
by  birth  within  that  or  some  other  State  of  the  Union,  or  residence 
therein,  or  by  naturalization  under  the  laws  of  the  United  States  and 
the  like  residence  in  said  State.  The  few  exceptional  cases  it  is  not 
necessary  to  notice.  That  deserters,  by  reason  of  this  act  of  Congress, 
are  not  legal  voters,  has  also  been  expressly  held  by  the  majority  of 
the  said  committee  in  the  recent  case  of  Delano  vs.  Morgan,  from  the 
thirteenth  congressional  district  of  Ohio.  (Report  No.  42  of  this  session,  . 
p.  3.) 

We  next  come  to  consider  the  appointment,  qualification,  powers,  and 
duties  of  election  officers,  which  in  Kentucky  consists  of  two  judges  of 
election  and  one  clerk,  appointed  for  each  election  precinct  by  the 
county  court  of  the  county,  and  a  sheriff  or  person  acting  as  sherift'. 

By  "the  laws  of  Kentucky  the  judges  of  election  are  required  to  super- 
intend the  election,  determine  upon  the  legality  of  all  the  votes,  see  that 
they  are  properly  recorded  with  the  voter's  name  in  the  poll-book,  attend 
to  the  proper  summing  up  of  the  votes,  certify  the  poll-book  over  their 
signature,  and  deliver  the  same  in  an  envelope,  sealed  by  them  before 
they  separate,  to  the  sheriff". 

When  the  judges  disagree,  the  sheriff  is  to  act  as  um^iire  between  them. 
The  clerk  is  required  in  the  presence  of  the  judges  to  sign  his  name  at 
the  foot  of  every  page  of  the  poll-book  as  the  election  progresses,  so  that 
the  same  may  be  thereby  identified. 

If  the  office  of  sheriff  is  vacant,  or  if  the  sheriff"  is  himself  a  candidate 
at  any  election,  all  his  duties  pertaining  to  that  election  are  to  be  per- 
formed by  the  coroner  and  such  deputies  as  he  (the  coroner)  may  appoint 
for  that  purpose.  When  a  person  off"ering  to  vote  is  not  personally 
known  to  one  of  the  judges  or  sheriff"  as  a  qualified  voter,  he  is  to  be 
interrogated  under  oath  by  one  of  the  judges  or  the  clerk  as  to  his 
qualifications,  and  if  he  appears  to  be  qualified,  he  is  allowed  to  vote, 
unless  his  riglit  is  disputed  by  one  of  the  judges,  or  sheriff",  or  some,  per- 
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son  present.  If  disputed,  the  judges  are  to  bear  witnesses  on  each  side, 
Jind  decide  as  may  appear  right  from  tlie  proof  and  the  statements  of  the 
party;  the  law  thus  requiring  the  judges,  clerk,  and  sheriff  of  election 
all  to  be  personally  present  and  ofliciating  while  the  election  is  pro- 
gressing. 

In  the  case  of  Chrisnian  vs.  Anderson,  in  the  thirty-sixth  Congress, 
from  the  State  of  Kentucky,  the  Committee  of  Elections  says  on  this 
point  as  follows : 

The  voting  is  viva  voce ;  the  name  of  each  voter  and  of  the  caudidate  for  whona  he 
votes  being  publicly  cried  by  the  sheriff  or  his  deputy,  and  recorded  by  the  clerk.  (Bart- 
lett's  Cent.  Elec.  Cases,  p.  329.) 

From  the  nature  of  their  powers  and  duties  as  well  as  from  the  condi- 
tion of  Kentucky,  consequent  upon  the  rebellion,  it  will  be  seen  how 
important  it  was  that  these  election  of&cers  should  be  impartially  selected 
and  appointed  as  required  by  law,  equally  from  each  of  the  two  political 
parties,  and  also  that  no  participant  in  or  adherent  of  the  rebellion  should 
be  allowed  to  be  appointed  or  to  act  as  such  election  officer,  and  the  law  of 
Kentucky  recognizes  this  importance  by  imposing  a  penalty  on  all  officers 
of  that  State,  having  the  power  to  appoint  any  of  such  election  officers, 
who  fail  to  observe  these  requirements.  This  act,  with  an  amendment 
thereto,  is  as  follows : 

[Myers's  Supijlement,  p.  456. J 

AiST  ACT  to  amend  aei-tion  1,  article  3,  chapter  32,  title  "  Election.?,''  of  tlie  Kevised  Statutes. 

Be  it  enacted  hy  the  general  assembly  of  tlie  CommommaWi  of  Kentuckij,  That  hereafter,  so 
long  as  there  are  t'W'o  distinct  political  parties  in  this  Commonwealth,  the  sheriff',  judges, 
and  clerk  of  election,  in  all  cases  of  election  by  the  j)eople  under  the  Constitution  and 
laws  of  the  United  States,  and  under  the  constitution  and  laws  of  Kentucky,  shall  be 
so  selected  and  appointed  as  that  one  of  the  .judges  at  each  place  of  voting  shall  be  of 
one  political  party,  and  the  other  judge  of  the  other  or  opposing  political  party ;  and 
that  a  like  difference  shall  exist  at  each  place  of  voting  between  the  sheriff  and  clerk  of 
elections :  Provided,  That  there  shall  be  a  sufficient  number  of  the  members  of  each 
political  party  resident  in  the  several  precincts,  as  aforesaid,  to  fill  said  offices.  And 
this  requirement  shall  be  observed  by  all  officers  of  this  Commonwealth  who  have  the 
power  to  appoint  any  of  the  aforesaid  officers  of  election,  under  the  penalty  of  fine  of 
f  100  for  each  omission,  to  be  recovered  by  presentment  of  the  grand  jury. 

JiAECii  15,  1862. 

AN"  ACT  to  amend  an  act  entitled  "  An  act  to  amend  section  1,  article  3,  chapter  32,  title  '  Elections,'  of 
the  Revised  Statutes,"  approved  February  U,  1858. 

Section  1.  That  in  construing  the  act  approved  February  11,  1858,  to  which  this  is 
an  amendment,  those  who  have  engaged  in  the  rebellion  for  tlie  overthrow  of  the  gov- 
ernment, or  who  have  in  any  way  aided,  counseled,  .or  advised  the  separation  of 
Kentucky  from  the  federal  Union  by  force  of  arms,  or  adhered  to  those  engaged  in  the 
effort  to  separate  her  from  the  federal  Union  by  force  of  arms,  shall  not  be  deemed  one 
of  the  political  parties  in  this  Commonwealth  Avithiu  the  provisions  of  the  act  to  which 
this  is  an  amendment. 

Sec.  2.  This  act  to  take  effect  from  and  after  its  passage. 

It  is  submitted  that  such  statutes  cannot  be  considered  as  directory 
merely,  but  as  imperative,  and  it  is  insisted  also  that  the  condition  of 
this  portion  of  Kentucky,  at  the  time  when  this  election  was  held,  made 
the  rigid  enforcement  of  this  law  a  matter  of  vital  interest  to  the  loyal 
Union  men  of  that  district. 

It  is  stated  by  the  minority  of  the  committee  in  their  report  heretofore 
referred  to,  (page  16,)  that  all  these  election  officers  must,  by  the  laws' 
of  Kentucky,  have  been  appointed  in  June  or  July,  nearly  a  year  pre- 
ceding this  election,  and  hence  they  argue  that  the  vote  of  these  officers 
cast  at  this  election  is  no  evidence  of  their  political  status  at  the  time 
of  their  alleged  appointment,  the  year  previous,  and  they  quote  from  the 
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reasoning  of  the  chairman  of  the  committee  in  the  case  of  Blakey  vs- 
GoUoday,  (report  No.  1,  of  this  session,  page  3,)  in  support -of  this 
position. 

Unfortunately,  however,  for  their  argument,  they  overlooked  the  fact 
that  this  congressional  election  was  held  by  virtue  of  an  act  of  the  legis- 
lature of  Kentucky,  passed  February  18,  1807,  which  provided  that  the 
officers  of  election  to  be  appointed  by  the  county  courts  in  March  or 
April  of  that  year,  for  the  election  of  constables  and  justices  of  the  peace, 
should  be  the  officers  of  election  for  the  election  of  members  of  Congress, 
on  the  same  4th  day  of  May,  1867,  so  that  the  appointment  was  only 
made  a  month  or  two,  at  the  furthest,  prior  to  the  election,  and  the  vote 
of  the  election  officer  would  be  a  pretty  sure  criterion  of  his  political 
party  status  at  the  time  of  his  appointment,  especially  as  the  represen- 
tative in  Congress  was  the  most  important  officer  to  be  chosen  at  said 
election. 

But  the  case  of  Blakey  vs.  Golloday  was  expressly  decided  on  other 
grounds,  and  no  decision  was  made  as  to  the  political  construction  to  be 
given  to  this  law  of  Kentucky. 

The  report  itself  on  this  subject  uses  this  explicit  language :  "  But  the 
conclusion  to  which  the  committee  arrived  has  rendered  unnecessary  all 
speculation  as  to  the  true  constitution  or  mode  of  administering  the  law 
which  it  is  claimed  has  been  violated;"  which  "law  "  referred  to  is  the 
very  statute,  as  shown  by  the  contest,  which  we  are  considering.  But 
the  minority  of  the  committee  referred  to  have  also  overlooked  the 
imi^ortant  fact  that  in  this  case  there  is  other  evidence  than  the  poll- 
books  to  show  the  political  status  of  the  election  officers.  There  is  not 
a  precinct  specified  in  the  report  of  the  majority  where  the  poll-books 
shows  the  election  officers  not  politically  divided  as  required  by  law, 
where  there  is  not  other  testimony  in  the  case,  to  show  the  political 
status  of  these  election  officers  in  corroboration  of  the  i)oll-books,  though 
there  may  be  one  or  two  where  only  one  of  them  is  specifically  named 
or  identified. 

But  in  addition  to  this  there  is  the  testimony  of  Mr.  Campbell,  (page 
48,  Mis.  Doc.  13,)  a  lawyer  residing  in  Maysville  since  1849,  tending 
to  show,  from  his  own  knowledge  of  the  election,  officers  appointed  for 
the  county  of  Mason  for  this  election,  where  most  of  the  said  election 
precincts  are  situated,  that  twenty-eight  of  them  out  of  forty-four  were 
recognized  notoriously  as  friends  of  the  rebellion  during  the  war,  seven 
as  conservative  Union  men,  four  as  uncertain,  and  only  five  as  belonging 
to  the  same  political  party  with  Mr.  McKee. 

Twenty-eight  voted  for  Young,  seven  for  Green,  fi^-e  for  McKee,  and 
four  did  not  vote.  Thus,  in  this  county  alone,  it  appears  that  twenty- 
eight  of  the  election  officers  were  disqualified  by  reason  of  disloyalty, 
while  it  is  further  shown  by  the  testimony  that  the  county  judge  who 
appointed  them  was  himself  a  paroled  prisoner  from  Camp  Jackson,  St. 
Louis,  Missouri,  who  "always  contended  that  Camp  Jackson  was  not  a 
rebel  camp,"  and  whom  the  witness  understood  "to  be,  and  to  have  been 
from  the  beginning  of  the  war,  a  man  who  desired  the  success  of  the 
rebel  armies  and  the  defeat  of  the  Union  armies,"  though  he  has  fre- 
quently said  "that  he  was  and  is  a  Union  man,  and  that  Congress  and 
its  adherents  are  the  real  disunionists." 

By  the  law  of  Kentucky  he  was  disqualified  to  act  as  an  officer  of 
election.  How  appropriate,  then,  was  it  for  him  to  act  as  county  judge 
and  to  constitute  one  of  the  board  to  canvass  and  make  return  of  the 
votes  of  the  county  and  issue  certificates  to  those  declared  elected  ? 
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We  may  well  be  disposed  to  scrutinize,  if  not  to  question,  the  official 
acts  of  such  an  officer  in  reference  to  this  election. 

The  political  predilections  of  Mr.  Thomas  M.  Green,  the  third  candi- 
date for  Congress  at  this  election,  and  the  relation  which  he  sustains 
to  this  contest,  may  be  easily  inferred  from  the  fact  that  the  poll-book 
of  his  precinct  at  Maysville  shows  that  he  voted  for  John  D.  Young, 
and  also  that  in  the  testimony  he  appears  as  an  ardent,  eloquent,  and 
argumentative  witness  in  his  belialf. 

The  evidence,  then,  in  regard  to  the  precincts  specified  in  the  majority 
report  shows,  outside  of  the  poll-books,  not  only  the  objections  there 
stated,  but  also  proves  many  of  the  election  officers  to  have  counselled, 
aided,  and  abetted,  or  adhered  to  the  rebellion,  so  as  to  disqualify  them 
to  act  as  election  officers.  It  also  shows  that  Coryell,  the  sheriff  at 
Orangeburg  precinct,  in  addition  to  his  disloyalty,  was  a  candidate 
for  justice  of  the  peace  at  this  election,  and  was  elected. 

This  was  an  additional  disqualification,  and  prohibited  him  from  acting 
as  an  election  officer  by  the  laws  of  Kentucky. 

That  elections  held  and  returns  made  by  officers  illegally  appointed,  or 
not  properly  qualified,  are  illegal  and  should  be  rejected,  it  is  sufficient 
to  refer  to  the  following  precedents : 

If  the  State  law  requires  three  magistrates  to  preside  at  the  election,  a  return  made 
hy  three  persons,  two  of  whom  were  not  magistrates,  was  held  defective.  (Jackson  rs. 
AVayne,  CI.  &  H.,  47.) 

The  neglect  of  the  returuing  officers  to  he  sworn,  where  the  law  requires  them  to 
act  under  oath,  vitiates  all  returns  made  hy  them.  (McFarland  vs.  Culpepper,  CI.  & 
H.,  2-21.) 

If  an  election  is  required  hy  law  to  he  held  hy  three  judges  who  are  to  he  sworn,  and 
it  is  held  hy  two  not  SAVorn,  the  votes  taken  hy  them  are  to  he  rejected.  (Easton  vs. 
Scott,  CI.  &  H.,  272.) 

The  neglect  of  election  officers  to  take  the  oath  required  hy  law  vitiates  the  polls 
for  the  comity  or. precinct  in  which  such  officer  acts.  (Draper  vs.  Johnston,  CI.  &  H., 
702 ;  and  see' also  Letcher  vs.  Moore,  CI.  &  H.,  715.) 

Where  the  law  required  the  hoard  of  election  officers  to  consist  of  three  persons  and 
hut  two  officiated,  the  vote  was  rejected.  (Howard  vs.  Cooper,  Bartlett's  Election 
Cases,  275.) 

Where  the  poll-hook  was  not  certified  to  hy  any  of  the  officers  of  the  election,  held 
that  the  vote  should  not  he  counted.  (Chrisman  rs.  Anderson,  Bartlett,  328.)  See  also 
a  remark  of  the  committee  in  Harrison  rs.  Davis,  (Bartlett,  343,)  and  especially  the 
report  of  the  committee  in  the  case  of  Delano  vs.  Morgan,  of  the  xweseut  session. 

In  reply  to  the  point  made  by  the  minority  in  regard  to  the  sacred 
nature  of  the  right  of  suffrage  and  the  legality  of  the  acts  of  ''offieers- 
de  facto"  in  such  cases,  it  is  sufficient  to  quote  from  the  minority  report 
made  by  Mr.  A.  H.  Stephens,  in  the  case  of  Bennett  vs.  Chapman,  May 
13,  1856,  (Bartlett,  212,)  which  report  was  sustained  by  the  House.  In 
said  report,  Mr.  S.tephens  says : 

The  contestant  in  this  case,  in  a  paper  filed  with  the  committee,  says  that  the  right 
of  suffrage  under  our  form  of  government  is  a  great,  sound,  and  paramount  right,  and 
not  to  he  lost  hy  the  errors,  omissions,  or  neglect  of  suhordinate  officials. 

The  undersigned  cannot  agree  with  the  contestant  in  the  extent  to 
which  he  asserts  the  doctrine  in  this  proposition.  The  right  of  suffrage,, 
great  and  inestimable  as  it  may  be,  is  nevertheless  a  right  regulated  and 
qualified  by  law;  indeed,  it  can  only  be  properly  exercised  in  confor- 
mity to  the  requirements  of  laAv — without  these  it  would  soon  cease  to 
be  valuable. " 

The  CAddence  also  shows  some  violence  and  intimidation  practiced  at 
some  of  the  polls  rejected  towards  Union  men  there,  which  it  is  sufficient 
here  to  allude  to  in  this  connection. 

The  following  statement  shows  the  majorities  returned  for  Mr.  Young 
in  the  precincts  where  the  returns  are  rejected : 
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MASON   COUNTY. 

May's  Lick 172 

-Maysville,  No.  1 131 

Oermantown 86 

Maysville,  No.  2 112 

Lewisburg- , 148 

Washiugton 69 

Miuerva 65 

Orangeburg 67 

MOE&AN   COUNTY. 

Euiu 73 

Oauey 58 

West  Liberty 77 

Little  Sandy 55 

FLEMING   COUNTY. 

Elizaville 80 

Centreville 132 

BATH   COUNTY. 

Sharpsburg 109 

Mud  Lick 51 

MONTGOMERY  COUNTY'. 

Gamargo , 132 

To  these  add  deserters  voting  for  Young 8 

Eebels  voting  for  Young 666 

Total 2,  291 

Deduct  Young's  majoritj'  as  returned 1, 479 

McKee's  majority 812 

If  to  this  you  add  Easterling,  as  specified  in  majority  report. ...  44 

McKee's  majority  is 856 

Under  the  law  and  the  facts,  then,  the  undersigned  submits  that  Mr. 
McKee  is  elected  and  is  entitled  to  be  sworn  in  and  take  his  seat  as  a 
member  of  this  house. 

CHAELBS  UPSON. 


[SECOND  REPORT.] 

McKEE  vs.  YOUNG. 

June  17,  1868. — Mr.  Cook,  from  the  Committee  of  Elections,  made  the 

following  report: 

In  the  case  of  Samuel  McKee  against  John  D.  Young,  of  the  ninth  district 
of  Kentuclcy,  which  was  recommitted  to  the  Committee  of  Elections,  the 
committee  respectfully  reports  : 

That  the  committee  adheres  to  the  conclusions  arrived  at,  and  the 
xeasons  stated  therefor,  in  the  report  submitted  on  the  23d  of  March, 
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A.  D.  1868,  by  Mr.  McClurg,  so  far  as  the  same  relate  to  the  right  of 
John  D.  Young  to  hold  a  seat  in  this  House,  and  recommends  the  adop- 
tion of  the  resolution  then  reported,  as  follows : 

Besolved,  That  John  D.  Young,  having  voluntarily  given  aid,  oonntenivnoe,  counsel, 
and  encouragement  to  persons  engaged  in  armed  hostility  to  the  United  States,  is  not 
entitled  to  take  the  oath  of  office  as  a  representative  in  this  House  from  the  ninth  con- 
gressional district  of  Kentucky,  or  to  hold  a  seat  therein  as  such  representative. 

And  in  relation  to  the  question  whether  said  John  D.  Young  or 
Samuel  McKee  was  legally  elected  to  this  House,  said  committee  reports 
as  follows : 

The  election  for  member  of  Congress  in  the  ninth  district  of  Kentucky 
was  holden  May  4,  1867. 

At  that  election  John  D.  Young  received  9,042  votes. 

Samuel  MoKee  received  7,563  votes. 

Thomas  M.  Green  received  862  votes. 

Of  the  votes  so  received  by  said  Young,  625  were  given  by  men  proven 
to  have  been  soldiers  in  the  rebel  army,  which  votes  were  given  in  elec- 
tion precincts  other  than  those  hereinafter  specifically  named. 

The  following  persons  acted  as  ofllcers  of  election,  who  had  been  sol- 
diers in  the  rebel  army : 

Morgan  County,  West  Liberties,  John  T.  Hazelrigg,  clerk.  (See 
testimony  of  Miles  W.  Nichols,  Mis.  Doc.  13,  p.  19.) 

Young's  majority  in  this  precinct  was  77. 

Precinct  of  Ruin,  Ehoda  Horton,  sheriff;  Daniel  De  Hart,  clerk.  (See 
testimony  of  G.  W.  Stamper  and  Frank  Hunter,  p.  23.) 

Young's  majority  in  this  precinct  was  73. 

Caney  precinct,  H.  G.  Castle,  sheriff.     (P.  23.) 

Young's  majority  in  this  precinct,  58. 

Little  Sandy,  (J.'  G.  Atkins,  judge.     (P.  23.) 

Young's  majority,  55. 

Bath  Countv,  Sharpsburg  jirecinct,  J.  M.  Colman,  sheriff  of  election. 
(P.  43.) 

Young's  majority  in  this  precinct,  109. 

Mud  Lick  precinct,  Eobert  Wells,  sheriff.     (P.  39.) 

Young's  majority  in  this  precinct,  51. 

Bethel  precinct,  E.  W.  Sharp,  sheriff'.     (P.  42.) 

Young's  majority  in  this  precinct,  129. 

Montgomery  County,  Camafgo  precinct,  J.  A.  O'Eear,  clerk.     (P.  64.) 

Young's  majority  in  this  precinct,  132. 

Centreville  precinct,  Fleming  County,  Mason  Caywood  and  William 
H.  Cord,  judges  of  election-.    Samuel  McGuire  (p.  96)  testifies: 

Mason  Caywood  and  William  H.  Cord  have  been  publicly  known  as  southern  sympa- 
thizers, and  in  favor  of  the  so-called  southern  confederacy,  both  during  and  since  the 
war. 

Young's  majoi'ity  in  this  precinct,  132. 

Mason  County,  Orangeburg  precinct,  W.  D.  Coryell,  sheriff  of  elec- 
tion. 
D.  Eice  Bullock  testifies  as  follows,  page  53: 

I  know  W.  D.  Coryell  to  be  an  out-and-out  rebel.  I  heard  him  thank  God  for  the 
destruction  of  the  Union  troops  at  the  battle  of  Bull  Run.  He  never  claimed  to  be  any- 
thing else  but  a  rebel ;  he  was  elected  magistrate  at  the  election  held  May  4, 1867 ;  when 
he  acted  as  sheriff  he  accepted  said  office,  and  is  now  acting  as  justice  of  the  peace  of 
Mason  County. 

Young's  majority  in  this  precinct,  67. 

It  appears  perfectly  clear  to  the  committee  that  persons  who  had  been 
soldiers  in  the  rebel  army  had  no  right  to  vote  or  to  act  as  officers  of 
election.    They  had  surrendered  to  the  government  of  the  United  States 
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upon  the  condition  that  each  company  or  regimental  officer  should  sigh 
a  parole  for  his  men,  and  each  man  was  allowed  to  return  home,  not  to 
be  disturbed  by  United  States  authority  so  long  as  he  observed  his 
parole  and  the  laws  in  force  where  he  resided.  These  men  were  espe- 
cially excepted  from  the  amnesty  proclaimed  by  the  President  May  29, 
1865,  under  the  tenth  exception,  and  there  appears  to  have  been  no 
other  act  of  amnesty  up  to  the  time  of  this  election  which  could  include 
them;  they  were  paroled  prisoners  of  war.  ISTo  reason  occurs  to  the 
committee  why  these  men  should  be  allowed  to  vote  which  would  not 
apply  with  equal  force  to  them  while  actnally  in  the  field  against  the 
government;  the  only  difference  which  appears  is,  that  they  had  now 
been  captured;  their  object,  aim,  and  intent,  whether  in  fighting  or  vot- 
ing, was  manifestly  to  destroy  the  government.  It  seems  absurd  to  say 
that  it  was  a  patriotic  duty  to  kill  them  while  they  were  in  arms  against 
the  government  to  prevent  the  destruction  of  the  government  by  them, 
and  at  the  same  time  wholly  illegal  to  refuse  to  allow  them  to  accomplish 
the  same  result  by  their  votes.  The  whole  plan  of  reconstruction  by 
Congress,  as  also  the  plan  of  reconstruction  proposed  in  the  proclama- 
tions of  the  President,  has  proceeded  upon  the  assumption  that  those 
who  had  renounced  their  allegiance  to  the  government  and  fought 
against  it  have  forfeited  their  right  to  vote. 

The  committee  are  of  the  opinion  that  the  625  votes  of  rebel  soldiers 
ought  not  to  be  counted. 

By  the  law  of  Kentucky  none  but  electors  can  be  judges  or  officers  of 
election.  The  law  of  Kentncky  also  provides  that  those  who  have 
engaged  in  the  rebellion  for  the  overthrow  of  the  government,  or  who 
have  in  any  way  aided,  counseled,  or  advised  the  separation  of  Kentucky 
from  the  federal  Union  by  force  of  arms,  or  adhered  to  those  engaged  in 
the  effort  to  separate  her  from  the  federal  Union  by  force  of  arms,  should 
not  be  selected  as  judges  of  election. 

[Myers's  Supplement,  p.  456.] 

AN  ACT  to  ameud  section  1,  article  3,  chapter  32,  title  "  Elections,"  of  the  Kevised  Statutes. 

Be  it  enacted  hy  the  general  assenibly  of  the  Commonwealth  of  Kentucky,  That  hereafter,  so 
long  as  there  are  two  distinct  political  parties  in  this  Commonwealth,  the  sheriff,  judges, 
and  clerk  of  election,  in  all  cases  of  elections  by  the  people  under  the  Constitution  and 
laws  of  the  United  States,  and  under  the  constitujtiou  and  laws  of  Kentucky,  shall  "be 
so  selected  and  appointed  as  that  one  of  the  judges  at  each  place  of  voting  shall  he  of 
one  political  party,  and  the  other  judge  of  the  other  or  opposing  political  party ;  and 
that  a  like  difference  shall  exist  at  each  place  of  voting  between  the  sheriff  and  clerk 
of  election :  ProviAeA,  That  there  he  a  sufficient  number  of  the  members  of  each  politi- 
cal party  resident  in  the  several  precincts,  as  aforesaid,  to  fill  said  offices.  And  this 
requirement  shall  he  observed  hy  all  officers  of  this  Commonwealth  who  have  the 
power  to  appoint  any  of  the  aforesaid  officers  of  election,  under  the  penalty  of  a  fine 
of  one  hundred  dollars  for  each  omission,  to  be  recovered  by  presentment  of  the  grand 
jury. 

March  15,  1862. 

AN"  ACT  to  amend  an  act  entitled  "An  act  to  amend  section  1,  article  3,  chapter  32,  title  '  Elections,'  of 
the  Kevised  Statutes,"  approved  February  11, 1858. 

Section  1.  That  in  construing  the  act  approved  February  11,  1858,  to  which  this  is 
an  amendment,  those  who  have  engaged  in  the  rebellion  for  the  overthrow  of  the  gov- 
ernment, or  who  have  in  any  way  aided,  counseled,  or  advised  the  separation  of  Ken- 
tucky from  the  federal  Union  by  force  of  arms,  or  adhered  to  those  engaged  in  the  effort 
to  separate  her  from  the  federal  Union  hy  force  of  arms,  shall  not  be  deemed  one  of  the 
political  parties  in  this  Commonwealth  within  the  provisions  of  the  act  to  vphich  this 
is  an  amendment. 

Sec.  2.  This  act  to  take  effect  from  and  after  its  passage. 

It  has  long  been  held  that  if  the  officers  of  election  are  not  capable  of 
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holding  the  office,  the  election  has  no  more  validity  than  would  an  elec- 
tion where  no  officers  whatever  were  appointed;  it  is  otherwise  where 
persons  capable  of  holding  the  office  are  appointed,  although  they  may 
not  have  complied  with  the  forms  of  the  law.  (Easton  vs.  Scott,  First 
Contested  Election  Cases,  page  272 ;  Delano  vs.  Morgan,  decided  the 
present  session.) 

The  total  majority  for  Young  given  in  these  precincts,  as  shown  by 
the  rebel  officers  of  election,  is  883. 

It  is  proven  that  eight  deserters  voted  for  Young,  not  included  in  the 
above  lists. 

Votes. 

Making  a  total  of 1, 516 

Deduct  Young's  official  majority 1, 479 

Legal  majoi'ity  for  McKee 41 


The  evidence  shows  conclusively  that  in  many  parts  of  this  district 
at  the  time  of  the  election  legal  voters  were  prevented  from  voting  by 
threats  and  intimidation;  many  witnesses  testified  that  they  wholly 
abstained  from  voting  lest  they  should  endanger  their  personal  safety, 
and  the  proof  shows  these  fears  to  have  been  reasonable.  The  fact  that 
so  large  a  number  of  rebel  soldiers  voted  and  so  large  a  number  of  rebels 
acted  as  officers  of  election,  is  evidence  strongly  tending  to  corroborate 
the  truth  of  this  statement,  although  no  testimony  whatever  has  been 
taken  in  relation  to  the  voting  of  rebels  in  some  of  the  most  disloyal 
portions  of  the  district,  the  contestant  alleging  that  the  officers  there 
would  not  allow  him  to  take  testimony  before  them. 

These  facts  are  alluded  to  not  as  forming  any  element  in  the  count  of 
votes,  but  as  showing  the  necessity  for  the  strict  construction  of  and 
adherence  to  the  law  governing  elections  if  the  rights  of  loyal  men  are 
to  be  protected. 

The  committee  recommends  the  following  resolutions  for  adoption: 

Resolved,  That  J.  D.  Young  was  not  legally  elected  a  member  of  the 
House  of  Eepresentatives  of  the  fortieth  Congress  from  the  ninth  con- 
gressional district  of  Kentucky. 

Besolved,  That  Samuel  McKee  was  duly  elected  a  member  of  the 
House  of  Eepresentatives  in  the  fortieth  Congress  from  the  ninth  con- 
gressional district  of  the  State  of  Kentucky. 


E.  E.  BUTLEE. 

A  joint  resolution  relieving  Butler  flrom  disabilities  was  passed. 

February  25,  1868. — Mr.  Dawes,  from  the  Committee  of  Elections,  made 

the  following  teport : 

The  Committee  of  Elections,  to  which  were  referred  the  credentials  of  Bod- 
ericlc  B.  Butler,  claiming  to  be  a  representative  from  the  first  congressional 
district  in  Tennessee,  and  the  memorial  of  Joseph  Powell,  a  citizen  of  said 
district,  preferring  charges  against  the  loyalty  of  said  Butler,  has  con- 
sidered the  same,  and  submits  the  following  report  : 

The  entire  evidence  in  this  case,  submitted  to  the  committee,  has  been 
printed  by  order  of  the  House,  and  may  be  found  in  Mis.  Doc.  N'o.  28  of 
the  present  session,  ii-om  whicli  it  appears  that  Mr.  Butler  was,  duly 
elected,  in  conformity  with  the  laws  of  Tennessee,  such  representative, 
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at  the  regular  election  held  in  said  State  for  the  election  of  representa- 
tives to  Congress,  on  the  first  Thursday  of  August,  A.  D.  1867.  The 
vote,  as  returned,  stood  as  follows : 

For  Mr.  Butler     11, 972 

For  J.  White 1,  777 

For  J.  Powell 44 

No  other  objection  is  raised  to  the  admission  of  Mr.  Butler  except  that 
of  disloyalty.  From  the  evidence  it  appears  that  Tennessee  took  the 
various  steps  by  which  it  was  claimed  that  the  State  had  seceded  from 
the  Union,  and  allied  itself  with  the  southern  confederacy,  before  the 
6th  day  of  May,  1861;  that  while  his  State  was  occupying 'this  hostile 
attitude  to  the  United  States,  and  its  authorities  were  making  war  upon 
the  Union,  Mr.  Butler  was  elected,  on  the  first  Thursday  of  August, 
1861,  a  member  of  the  legislature  of  the  State,  as  a  representative  from 
the  counties  of  Johnson  and  Carter,  and  on  the  7th  day  of  October 
was  qualified  as  such  representative  by  taking  the  oath  of  office,  includ- 
ing an  oath  to  support  the  southern  co,nfederacy.  He  thereupon 
entered  upon  the  duties  of  such  representative,  and  served  in  the  regu- 
lar session  of  that  legislature  following  the  day  of  his  taking  the  oath  at 
]S"ashville  till  the  March  following,  when  the  legislature  was  driven  from 
the  capital  of  the  State  by  the  Union  forces,  and  subsequently,  for  a 
short  time,  in  May  following,  at  Memphis,  where  it  had  been  convened 
under  the  proclamation  of  Governor  Harris.  During  the  time  of  his 
service  in  this  legislature  the  course  of  Mr.  Butler  was  not  uniform. 
Sometimes  he  gave  his  vote  for  measures  calculated  to  aid  the  confed- 
eracy, and  sometimes  against  them.  Sometimes  he  voted  for,  and  after- 
ward changed  his  vote  against,  measures .  calculated  to  give  aid  and 
comfort  to  the  rebellion.  The  attention  of  the  committee  Avas  called  to 
his  vote,  December  14,  1861,  in  favor  of  the  following  resolutions,  and 
to  his  change  of  that  vote  to  the  negative  on  the  19th  of  March,  1862: 

Saturday  Morning,  December  14, 1861. 

Seriate  resolution  No.  .59,  on  the  sulajeot  of  a  reconstruction  of  the  government  of  the 
United  States,  was  taken  up,  and  Mr.  Jones  offered  the  following  resolutions  in  lieu: 

Uewloed,  That  it  is  the  sense  of  this  general  assemhly  that  the  separation  of  those 
States  now  forming  the  Confederate  States  of  America  from  the  United  States  is,  and 
ought  to  he,  final,  perpetual,  and  irrevocable;  and  that  Tennessee  will  under  no  cir- 
cumstances entertain  any  proposition,  from  any  quarter,  which  may  have  for  its  object 
a  restoration  or  reconstrvxctiftn  of  the  late  Union  on  any  terms  or  conditions  whatever. 

Resolved,  That  the  war  which  the  United  States  are  waging  against  the  Confederate 
States  should  be  resisted  with  the  utmost  vigor  and  energy,  and  until  our  independence 
and  nationality  are  unconditionally  acknowledged  by  the  United  States. 

Resolved,  That  Tennessee  pledges  herself  to  herself  and  to  her  sister  States  of  the  con- 
federacy that  she  will  stand  by  them  throughout  the  struggle ;  that  she  will  contribute 
all  the  means  which  her  resources  will  supply,  so  far  as  may  be  necessary,  to  the  sup- 
port of  the  common  cause ;  and  will  not  consent  to  lay  down  arms  until  peace  is  estab- 
lished on  the  basis  of  the  foregoing  i-esolutions. 

These  facts  are  not  denied  by  Mr.  Butler;  but,  in  reply,  he  claimed 
that,  in  point  of  fact,  and  upon  the  proof  submitted,  during  all  this 
period,  and  ever  since,  he  has  been  an  ardent,  self-sacrificing,  and  active 
supporter  of  the  cause  of  the  Union,  doing  all  in  his  power,  and  in  every 
way  open  to  him,  to  advance  the  Union  cause,  and  shelter  and  "relieve 
those  who  suffered  or  Avere  imprisoned  for  its  sake. 

The  committee  finds  the  following  facts: 

Mr.  Butler  was  elected  to  the  first  legislature  held  in  Tennessee  under 
the  confederate  government  by  the  Union  men  of  the  counties  of  Carter 
and  Johnson  at  their  earnest  solicitation  and  against  his  own  wishes, 
for  the  purpose,  and  under  the  impression,  that  he  might  thereby  render 
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the  Union  men  of  tbose  counties  valuable  assistance  in  that  position, 
and.  shelter  them  from  persecutions  which  -would  otherwise  be  visited 
upon  their  defenseless  heads.  The  circumstances  under  which  this  elec- 
tion took  place,  and  the  motives  prompting  the  electors  in  their  choice, 
and  him  in  the  acceptance,  are  best  shown  in  the  language  of  one  of  the 
witnesses,  believed  to  be  truthful  and  intelligent  and  earnestly  patriotic. 
John  Shupe  testifies,  page  39,  upon  this  point  as  follows: 

Said  K.  R.  Butler  Avas  electtid  to  tlie  legislature  of  Tennessee  by  the  Union  men  of 
Carter  and  Johnson  Coiuities,  and  the  Union  men  insisted  on  said  Bntler  attending  the 
said  legislature  ;  and  it  was  generally  thonght  by  the  citizens  of  Johnson  County  that 
he  could  be  of  more  benefit  to  the  Union  citizens  of  said  county  by  attending  said  legis- 
lature than  if  he  had  remained  at  home;  and  that  said  Butler,  in  different  conversa- 
tions, always  expressed  himself  unwilling  to  go  to  the  legislature,  saying  that  if  he  did 
go  he  would  have  to  vote  for  measures  that  would  seemingly  favor  the  rebellion  ;  and,, 
further,  the  Union  men  of  this  county  always  told  said  Butler  to  go  and  do  what  he 
thought  would  be  best  for  the  Union  men  of  this  county,  and,  vote  as  he  would,  that 
they  knew  liim  to  be  a  sound  Union  man  and  were  not  afraid  to  trust  him  anywhere, 
and  insisted  on  his  attending  the  legislature  and  reporting  to  them,  and  keeping  them 
posted  on  the  movements  and  transactions  of  said  legislature ;  and,  fuitlier,  to  my  posi- 
tive knowledge,  said  Butler  did  so  post  the  Union  citizens  of  said  county  and  furnish 
them  with  valuable  information  ;  and,  by  so  doing,  was  of  great  benefit  to  the  Union 
element  of  said  county  while  in  said  legislature. 

There  was  very  much  and  very  satisfactory  evidence  to  the  same 
effect  from  witnesses  who  knew  well  Mr.  Butler  and  the  counties  he 
represented,  including  private  letters  from  him,  written  at  the  time  and 
during  his  service  in  the  legislature,  showing  the  motives  prompting  his 
action  while  there,  and  revealing  many  things  done  and  many  devices 
resorted  to,  that  the  Union  cause  might  be  advanced  and  those  suffer- 
ing for  its  sake  relieved.  It  was  also  shown  to  the  committee  that  to 
the  personal  efforts  of  Mr.  Butler,  as  much,  if  not  more,  than  to  those 
of  any  other  man,  was  owing  the  strong  Union  sentiment  wliich  always 
dominated  in  the  county  of  his  residence,  resulting  in  the  furnishing  of 
more  Union  soldiers  from  that  county  than  there  were  voters  in  it.  The 
following  is  but  a  part  of  the  testimony  to  the  same  point,  pages  37  and 
38: 

A.  Said  Butler  did  more  in  this  (Johnson)  county  to  make  the  citizens  loyal  to  the 
United  States  government,  and  used  more  energies  to  keep  them  loyal  to  said  govern- 
ment, than  any  other  one  man  in  said  county,  and  to  keep  them  united  in  defense  of 
the  Union  cause;  and  that  he  was  hated  by  the  rebels,  and  watched  closer  by  them 
than  any  other  person  in  said  county  of  Johnson. 

A.  The  rebels  alwaj'S  said  that  if  said  Butler  had  taken  the  rebel  side  in  the  late  war , 
that  this  (.Johnson)  county  would  have  been  rebel,  and  that  if  he  and  Colonel  Smith 
had  been  killed,  the  county  would  have  become  rebel.  Said  Butler  was  arrested  by 
the  rebel  soldiery  and  carried  away  from  his  home,  and  was  compelled  to  make  hia 
escape  through  the  lines  to  save  his  life ;  and  if  he  liad  not  made  his  escape  when  he 
did  the  rebels  would  have  killed  him,  and  so  stated  on  the  night  he  escaped  from  his 
home  to  go  through  the  lines. 

A.  Johnson  County,  Tennessee,  where  said  Butler  resides,  is  considered  one  of  the 
most  loyal  counties  of  the  State  of  Tennessee  to  the  United  States  government,  and  it  is 
attributed,  in  a  great  degree,  to  the  bold  and  firm  stand  of  said  Bntler  for  the  Union 
cause;  and  said  Butler  traversed  the  said  county  of  Johnson,  speaking  in  defense  of 
the  Union  cause  in  almost  every  district  of  said  county,  and  urging  the  people  generally 
to  stand  firm  to  the  Union  cause. 

After  Mr.  Butler's  return  from  the  legislature  he  went  actively  into 
the  Union  cause,  accepted  a  commission  in  the  Union  army,  and  in 
every  position  and  on  every  occasion  was  outspoken  and  self-sacrificing 
in  his  devotion  to  the  cause.  He  was  arrested  by  the  rebels  of  his 
county  and  taken  to  Knoxville  to  be  tried  for  treason  to  the  confederacy, 
and  was  with  great  difficulty  released.  His  property  was  plundered, 
and  he  and  his  family  suffered  many  hardships  at  the  hands  of  the  reb- 
els. One  witness  testified,  page  48 : 
I  never  heaxd  said  E.  R.  Bntler  utter  a  disloyal  sentiment.    Said  Butler  did  mole  for 
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the  Union  cause  than  any  man  in  the  county.  The  rebels  did  carry  away  said  Butler's 
property  on  many  occasions,  and  cursed  said  Butler  for  a  damned  Linoolnite,  and  said 
they  intended  to  destroy  all  the  property  he  had  left.  They  took  every  horse  he  had, 
even  to  a  small  colt ;  killed  his  hogs  out  of  the  pen,  drove  his  sheep  to  camps  and 
killed  them,  and  swore  they  would  kill  him  if  they  caught  him ;  and  caught  his  second 
son,  i^uUed  his  hat  and  hoots  off  him,  and  the  boys  had  to  conceal  themselves  in  the 
woods  until  they  could  go  through  the  lines. 

I  never  heard  R.  E.  Butler's  loyalty  to  the  United  States  doubted  by  any  one  during 
the  war ;  he,  the  said  Butler,  was  always  regarded  by  all  the  people  of  the  county  as 
the  leader  of  the  Union  party.  The  rebels  were  harder  on  said  Butler  than  any  other 
Union  man  of  the  county,  stating  as  a  reason  for  doing  so  that  if  said  Butler  was  out 
of  the  way  that  Johnson  County  would  become  rebel,  and  that  so  long  as  said  Butler 
was  permitted  to  stay  in  the  county  it  would  remain  Union. 

The  evidence  is  very  full  on  these  points,  and  leaves  no  doubt  on  the 
mind  of  the  committee  of  the  sincere  loyalty  of  Mr.  Butler,  and  that 
the  several  acts  and  votes  in  the  legislature  laid  to  his  charge  as  evi- 
dence of  his  disloyalty  are  capable  of  the  explanation  liere  given. 

But  the  oath  of  office  which  the  law  requires  Mr.  Butler  to  take  before 
lie  can  be  admitted  to  a  seat  as  a  representative  is  in  the  following  words : 

I,  A.  B.,  do  solemnly  swear  (or  affirm)  that  I  have  never  voluntarily  borne  arms 
against  the  United  States  since  I  have  been  a  citizen  thereof;  that  I  have  voluntarily 
given  no  aid,  countenance,  counsel,  or  encouragement  to  persons  engaged  in  armed 
hostility  thereto ;  that  I  have  neither  sought  nor  accepted,  nor  attempted  to  exercise, 
the  functions  of  any  office  whatever  under  any  authority  or  pretended  authority  in 
hostility  to  the  United  States ;  that  I  have  not  yielded  a  voluntary  support  to  any  pre- 
tended government,  authority,  power,  or  constitution  within  the  United  States  hostile 
or  inimical  thereto.  And  I  do  further  swear  (or  affirm)  that,  to  the  best  of  my  knowl- 
edge and  ability,  I  will  support  and  defend  the  Constitution  of  the  United  States 
against  all  enemies,  foreign  and  domestic ;  that  I  will  bear  true  faith  and  allegiance  to 
the  same ;  that  I  take  this  obligation  freely,  without  any  mental  reservation  or  pur- 
pose of  evasion ;  and  that  I  will  well  and  faithfully  discharge  the  duties  of  the  office 
on  which  I  am  about  to  enter.     So  help  me  God. 

It  will -be  observed  that  he  is  required  to  make  oath  that  he  has 
^'neither  sought  nor  accepted,  nor  attempted  to  exercise,  the  functions  of 
any  ofBce  whatever  under  any  authority  or  jjretended  authority  in  hos- 
tility to  the  United  States."  In  the  opinion  of  the  committee  he  cannot 
truthfully  so  swear.  Whatever  may  have  been  his  motives,  the  fact 
still  stares  him  in  the  face  that  he  took  and  accepted  the  office  which 
lie  will  be  compelled  to  swear  that  he  has  not  taken  and  accepted.  But, 
for  the  reasons  heretofore  given,  the  committee  recommends  that,  by  a 
joint  resolution,  so  much  of  the  oath  as  thus  stands  in  the  way  of  admis- 
sion to  a  seat  in  this  House  of  one  truly  loyal  throughout  the  war  may 
be  omitted  in  administering  the  oath  of  office  to  Mr.  Butler. 

It  accordingly  recommends  the  passage  of  the  accompanying  joint 
resolution. 


J.  H.  CHRISTY  AND  JOHN  A.  WIMPY. 

Disloyalty  a  bar  to  holding  a  seat  in  the  House.  The  minority  candidate,  though 
loyal,  cannot  take  the  seat,  though  the  majority  candidate  is  proved  disloyal.  The 
case  was  not  reached  in  the  House. 

January  15,  1869. — Mr.  Dawes,  from  the  Committee  of  Elections,  made 

the  following  report ; 

The  Committee  of  Ulections,  to  icMch  were  referred  the  credentials  of  John 
H.  Christy  and  of  John  A.  Wimpy,  each  claiming  to  be  duly  elected  a 
representative  in  this  Congress  from  the  sixth  congressional  district  of 
Georgia,  having  had  the  same  tinder  consideration,  submits  the  following 
report : 

Tliat  it  has  beard  the  parties  in  support  of  their  respective  claims. 
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and  accompanying  this  report  are  the  credentials  of  each.  Both  claim 
to  have  been  elected,  at  the  election  held  on  the  20th  of  April,  1868,  and 
the  four  succeeding  days,  under  what  is  known  as  the  military  govern- 
ment of  Georgia.  The  commission  of  Mr.  Christy  is  signed  by  General 
Meade,  then  in  command  of  the  district,  and  under  whose  order  the 
election  was  held,  and  bears  date  July  1,  1868.  That  of  Mr.  Wimpy  is 
signed  bj^  Governor  Bullock,  Avho  was  at  the  same  election  chosen  gov- 
ernor of  the  State,  and  assumed  the  duties  of  that  office  on  the  subse- 
quent relinquishment  of  command  by  General  Meade,  and  bears  date 
N^ovember  24,  1868.  There  was  no  evidence  submitted  to  the  committee 
of  the  number  of  votes  cast  at  this  election  in  this  district  for  repre- 
sentative in  Congress;  but  it  was  agreed  by  both  claimants  that  Mr. 
Christy  received  a  majority  of  about  100  votes,  and  this  report  is  based 
on  that  assumed  fact. 

It  was  admitted  by  Mr.  Christy,  who  received  a  majority  of  the  votes, 
that  he  had,  during  the  rebellion,  as  editor  of  a  paper  in  the  district,  sup- 
ported the  cause  of  the  confederacy,  and  had  given  "aid,  countenance, 
counsel,  and  encouragement  to  persons  engaged  in  armed  hostility"  to 
the  government  of  the  United  States ;  although  it  was  claimed  by  him 
that  up  to  the  time  that  Georgia  assumed  to  secede  he  had  opposed 
secession,  and  only  went  into  rebellion  Avith  his  State.  It  was  also 
charged  upon  him  by  Mr.  Wimpy  that  he  had  previously  to  the  rebellion 
held  an  office  under  the  government  of  the  United  States,  that  of  assist- 
ant marshal  for  taking  the  census,  and  had,  as  such  officer,  taken  an 
oath  to  support  the  Constitution  of  the  United  States,  becoming 
thereby  ineligible  under  the  fourteenth  article  of  amendment.  Mr.  Christy 
admitted  the  holding  of  the  office,  but  denied  the  taking  of  the  oath  of 
office,  and  further  claimed  exemj^tion  from  the  fourteenth  article  of 
amendment  because  the  same  was  not  a  part  of  the  Constitution  at  the 
time  of  the  election  in  April  last. 

The  committee  was  of  opinion  that,  upon  his  own  admission  that  he 
had  given  "aid,  countenance,  counsel,  and  encouragement  to  persons 
engaged  in  armed  hostility"  to  the  government  of  the  United  States, 
Mr.  Christy,  in  accordance  Avith  the  precedent  adopted  by  the  House  in 
the  case  of  John  Yancy  Brown,  is  not  qualified  to  hold  'a  seat  as  a 
representative  from  the  State  of  Georgia,  without  passing  upon  the 
question  of  ineligibility  under  the  fourteenth  article  of  amendment. 

JOHN  A.  WIMPY. 

The  claim  of  Mr.  Wimpy  to  the  seat,  while  admitting  that  he  did  not 
receive  a  majority  of  the  votes,  is  thus  set  out  in  his  credentials,  signed 
by  GoA'ernor  Bullock : 

Whereas  the  returns,  made  agreeably  to  said  ordinance,  show  that  John  H.  Christy 
received  the  highest  number  of  votes  for  representative  irom  tlie  sixtli  congressional 
district  of  this  State  ;  and  whereas  I  am  satisfied  from  the  evidence  in  my  possession 
that  the  said  Christy  is,  under  the  fourteenth  amendment  to  the  Constitution  of  the 
United  States,  ineligible  to  office ;  and  whereas  section  121  of  the  code  of  Georgia 
declares  that  if  at  any  popular  election  to  fill  any  ofiSoe  the  person  elected  is  ineligible, 
the  person  receiving' the  next  highest  number  of  -^otes,  who  is  eligible,  whenever  a 
plurality  elects,  shall  be  declared  elected,  and  be  qualified  and  commissioned  to  such 
office ;  and  whereas  you,  the  said  John  A.  AVimpy,  have  received  the  next  highest  num- 
ber of  votes  in  said  sixth  congressional  district  in  said  election  and  are  not  ineligible, 
*        »        t        these  are  to  commission  you,  &c. 

Although  the  committee  is  of  opinion  that  Mr.  Christy  is  ineligible, 

not  by  force  of  the  fourteenth  amendment  of  the  Constitution  but  for 

other  reasons  already  and  sufficiently  set  forth,  still  the  claim  of  Mr. 

Wimpy  is  of  such  a  nature,  based  upon  a  statute  of  Georgia,  that  it 

H.  Mis.  Doc.  152 30 
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becomes  necessary  to  determine  whether  by  force  of  that  statute  he  is 
entitled  to  the  seat  that  Mr.  Christy  is  unable  to  hold,  because  of  ineli- 
gibility by  reason  of  giving  aid  and  comfort  to  those  engaged  in  armed 
hostility  to  the  Union.  The  statute  cited  by  the  governor  in  the  certifi- 
cate given  to  Mr.  Wimpy  gives  the  benefit  of  its  provision  only  to  a 
person  "  toho  is  eligible^ 

'Now,  it  appeared  before  the  committee,  upon  the  admission  of  Mr. 
Wimpy,  that  he  had  served  in  the  army  of  the  rebellion  for  about  eighteen 
months,  being  elected  to  and  serving  in  the  office  of  ensign  during  a 
portion  of  that  period. 

It  is  due  to  Mr.  Wimpy  to  state  that  he  claimed  to  have  been  forced 
to  this  course  by  public  opinion  in  his  neighborhood,  and  that  he  claimed 
to  have  always  been  a  Union  man.  Nevertheless,  the  committee  was 
of  opinion  that  at  the  time  of  this  election  Mr.  Wimpy,  like  Mr.  Christy, 
could  not  take  the  oath  of  ofi&ce  because  he  had  "  voluntarily  given  aid, 
countenance,  counsel,  and  encouragement  to  persons  engaged  in  armed 
hostility  to  the  government  of  the  United  States."  If,  therefore,  the  pro- 
vision in  the  statute  of  Georgia  included  members  of  Congress  and  also 
this  cause  of  ineligibility,  still  Mr.  Wimpy  could  not  avail  himself  of  it 
because  of  his  own  ineligibility  at  the  time  of  the  election.  Nor  would 
a  subsequent  removal  of  disabilities  by  act  of  Congress  give  Mr.  Wimpy 
the  benefit  of  this  act,  because  the  act  refers  to  the  eligibility  at  the 
time  of  the  electiou ;  and  if  such  an  act  could  bring  Mr.  Wimpy  within 
its  provisions,  such  an  act  could  likewise  take  Mr.  Christy  out  of  its  pro- 
visions, and  upon  its  passage  he  would,  with  a  majority  of  the  votes,  be 
instantly  entitled  to  the  seat. 

This  conclusion,  arrived  at  unanimously  by  the  committee,  renders  it 
unnecessary  to  determine  other  questions  raised  in  this  case  which  would 
otherwise  render  it  at  least  very  doubtful  whether,  under  any  circum- 
stances, Mr.  Wimpy,  with  a  majority  of  100  votes  against  him,  could,  by 
force  of  the  law  of  Georgia  already  cited,  become  entitled  to  the  seat. 
The  committee,  therefore,  does  not  find  it  necessary  to  express  an  opinion 
whether  the  statute  was  intended  to  affect  other  than  State  officers,  or 
could,  if  intended,  include  representatives  in  Congress,  or  whether  aid- 
ing the  late  rebellion  was  one  of  the  causes  of  ineligibility  embraced  in 
the  "foregoing  rules"  specified  in  the  one  hundred  and  twenty-sixth  sec- 
tion of  the  act  which  was  itself  enacted  long  before  the  rebellion  broke 
out;  but,  for  the  reasons  already  specified,  reports  adversely  on  the  claim 
of  Mr.  Wimpy  to  the  seat.  It  therefore  recommends  the  adoption  of 
the  accompanying  resolutions : 

Resolved,  That  J.H.  Christy,  having  voluntarily  given  aid,  countenance, 
counsel,  and  encouragement  to  persons  engaged  in  armed  hostility  to 
the  United  States,  is  not  entitled  to  take  the  oath  of  office  as  a  repre- 
sentative in  this  House  from  the  sixth  congressional  district  of  Georgia, 
or  to  hold  a  seat  therein  as  such  representative. 

Resolved,  That  John  A.  Wimpy,  not  having  received  a  majority  of  the 
votes  cast  for  representative  in  this  House  from  the  sixth  congressional 
district  of  Georgia,  is  not  entitled  to  a  seat  therein  as  such  represent- 
ative. 

Resolved,  That  the  Committee  of  Elections  be  discharged  from  the 
further  consideration  of  the  question  of  removing  political  disabilities 
from  John  H.  Christy,  and  that  the  same  be  referred  to  the  Committee 
on  reconstruction. 
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Allegations  of  -wholesale  fraud.  The  report  was  unanimous,  and  was  adopted  by  the 
House,  nem.  con.,  February  20,  1869. 

February  9, 1869. — Mr.  Pettis,  from  the  Committee  of  Elections,  made 

the  following  report: 

The  contest  in  this  case  comes  here  from  the  Territory  of  New  Mexico, 
both  parties  claiming  a  seat  in  the  fortieth  Congress  by  virtue  of  an 
election  held  in  that  Territory  upon  the  lirst  Monday  of  September,  1867. 

The  contestant  spreads  upon  the  record  twenty-two  grounds  of  con- 
test, although  some  of  them  were  not  pressed  upon  the  hearing  before 
the  committee,  no  evidence  having  been  taken  in  support  of  them. 

The  sitting  delegate  makes  the  denial  of  every  allegation  that  he 
deemed  material  in  the  list  of  the  contestant's  specifications,  and  in  turn 
alleges  that  a  large  number  of  illegal  votes  were  cast  for  the  contestant 
at  the  said  election  in  September,  1867. 

The  committee  has  heard  the  parties  in  support  of  their  respective 
claims  and  submits  the  following  report : 

It  is  admitted  that  no  other  candidate  was  voted  for  by  the  people  in 
connection  with  this  office,  and  that  the  total  vote  as  returned  to  the 
secretary  of  the  Territory  was  17,606,  of  which  the  sitting  member 
claimed  to  have  received  a  majority  of  540,  and  upon  tlie  strength  of 
that  fact  received  from  the  governor  of  New  Mexico  a  certificate  of  elec- 
tion, upon  which  he  was  admitted  to  a  seat  in  this  House. 

The  contestant  alleges  that,  notwithstanding  such  return,  certificate,, 
and  admission,  he  received  the  highest  number  of  the  legal  votes  cast 
for  such  office,  and  thereby  became,  and  still  is,  entitled  to.  a  seat  in  the 
House  of  Eepresentatives  of  the  present  Congress ;  and  among  other 
things  charges — 

That  at  the  said  election  in  the  county  of  Eio  Arriba,  in  precinct  No. 
16,  commonly  called  Tierra  Amarilla,  only  68  votes  were  cast  for  the 
sitting  member,  and  that  none  other  was  found  or  counted  by  the  judges 
of  the  election  after  the  polls  were  finally  closed ;  but  that  after  the 
said  counting,  and  before  the  probate  judge  sent  an  abstract,  with  the 
poll-books  of  the  said  county,  to  the  secretary  of  the  Territory,  a  poll- 
book  was  falsely  and  fraudulently  prepared,  by  which  it  was  made  to 
appear  that  the  sitting  delegate  received  452  votes,  and  that  the  said 
fraudulent  excess  of  384  votes  was  allowed  the  sitting  delegate  in  the 
count,  that  gave  hiiii  a  majority  of  540  votes  in  the  Territory  at  such 
election,  and  that  they  should  now  be  withdrawn. 

The  committee  is  of  opinion,  from  the  testimony  of  Miera*  and 
Salazar,t  that  the  allegation  of  the  contestant  in  this  respect  is  sustained 
by  the  evidence  in  the  case,  and  that  384  votes,  erroneously  allowed  to 
the  sitting  member  in  the  returns  from  precinct  No.  16,  formerly  called 
Tierra  Amarilla,  in  the  county  of  Eio  Arriba,  should  be  deducted  from 
the  return  made  to,  and  accepted  by,  the  territorial  officials. 

It  was  also  charged  by  the  contestant  that  in  precinct  No.  12,  com- 
monly called  Santa  Clara,  in  'the  county  of  Mora,  the  sitting  member 
received  56  votes,  only  a  majority  of  37  over  him,  the  contestant,  and 
yet  that  the  poll-books  were  falsely  and  fraudulently  made  to  appear 
that  the  sitting  delegate  received  190  votes,  and  the  contestant  19,  and 
that  such  excess,  which  was  134  votes,  was  fraudulently  counted  and 
■allowed  to  the  said  sitting  delegate. 

*Mis.  Doc.  No.  154,  pages  30  and  31.  +Mis.  Doc.  No.  154,  pages  77  to  81. 
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The  committee  is  of  opinion,  from  the  positive  testimonj-  of  Jos^ 
Angel  Padilla,*  and  the  appearance  of  the  poll-book  itself,  which  was 
in  evidence  before  the  committee  for  inspection,  and  the  fact  that  the 
vote  in  the  precinct  in  September,  3867,  was  over  five  times  as  large  as 
the  election  i^receding,  and  twice  as  large  as  the  one  succeeding,  that  at 
least  134  illegal  votes  were  cast  in  such  precinct  called  Santa  Clara,  in 
the  county  of  Mora,  and,  having  been  allowed  to  sitting  member,  should 
be  deducted  from  the  vote  credited  to  him  in  the  return  made  to,  and 
allowed  by,  the  secretary  of  the  Territory. 

It  was  also  charged  by  the  contestant  that  in  precinct  No.  11,  known 
as  La  Junta  precinct,  in  Mora  County,  the  place  of  voting  was  illegally 
and  fraudulently  placed  beyond  the  settlements  and  resident  voters  of 
the  precincts,  and  held  in  a  shed  erected  for  that  purpose  upon  an  open 
plain,  and  that  persons  who  were  desirous  of  voting  for  him  were  grossly 
and  violently  assailed  by  the  friends  of  the  sitting  member,  and  by  such 
means  were  intimidated  and  entirely  prevented  from  voting,  and  that 
after  the  polls  were  closed  the  returns  were  so  changed  as  to  fraudulently 
increase  the  vote  of  the  sitting  delegate  100,  and  that  the  great  majority 
of  persons  who  voted  at  such  poll  were  camp  followers,  and  had  no  legal 
right  to  vote  under  the  laws  of  the  Territory. 

The  committee  is  unable  to  find  any  good  reason  for  the  fixing  of  a 
place  so  unusual  as  was  the  one  in  this  instance  for  the  holding  of  an 
election,  and  does  believe  from  the  evidence  that  coarse,  improper,  vulgar, 
and  threatening  language  was  used  by  the  friends  and  followers  of  the 
sitting  member,  and  evidently  for  the  purpose  of  intimidating  and  pre- 
venting persons  from  voting  for  the  contestant;  yet  the  committee 
cannot  for  such  reasons  recommend  the  throwing  out  of  the  whole  vote 
of  such  precinct.  Yet,  from  the  testimony  of  Walter  Fosdyke,  the 
appearance  of  the  poll-book  itself,  they  are  of  opinion  that  the  poll-book 
was  fraudulently  altered  and  changed  after  the  polls  were  closed,  and 
before  it  passed  into  the  possession  of  the  secretary  of  the  Territory,  so 
as  to  increase  the  vote  certilied  by  the  judges  and  clerks  of  the  election, 
(Mr.  Fosdyke  being  one,t)  in  favor  of  the  sitting  delegate,  from  538  to 
■638,  and  that  the  same  having  been  wrongfully  allowed  the  sitting  dele- 
gate by  the  secretary  of  the  Territory,  should  now  be  deducted. 

It  was  also  charged  by  the  contestant  that  pretended  election  returns 
were  forwarded  to  the  secretary  of  the  Territory  from  what  was  called 
the  thirteenth,  or  Moreno,  precinct,  in  the  county  of  Mora,  which  pre- 
cinct was  unknown  to  the  statutes  of  the  Territory,  and  that  in  and  by 
such  returns  the  contestant  was  allowed  17  votes,  and  the  sitting  mem- 
ber 60  votes. 

The  committee  is  of  opinion,  from  the  testimony  of  Vicente  Eomero,t 
the  probate  judge  of  the  county  of  Mora,  that  said  alleged  or  pretended 
precinct  'So.  13,  or  Moreno,  in  Mora  County,  had  no  legal  existence  at 
the  time  of  the  said  election  on  the  1st  Monday  of  September,  1867,  and 
from  the  testimony  of  the  secretary  of  the  Territory,  H.  H.  Heath, § 
that  such  a  precinct  was  created  by  tlie  legislature  of  the  Territory  in 
January,  1868,  and  is  therefore  of  the  opinion  that  the  said  17  votes, 
by  such  return  allowed  the  contestant,  should  be  withdrawn,  d^nd  the 
60  votes  allowed  the  sitting  delegate  be  also  deducted  from  the  vote 
of  said  sitting  delegate,  both  having  been  cast  and  returned  without 
authority. 

The  contestant  also  charged  that  in  the  county  of  Socorro  a  pretended 
election  w^as  held  in  what  in  the  returns  were  denominated  numbers  13 

*Mis.  Doc.  No.  154,  pages  104  and  105.         tMis.  Doc.  No.  154,  pages  62  and  63.     • 
t-  Mis.  Doc.  No.  154,  page  98.  §  Mis.  Doc.  No.  154,  page  82. 
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and  14 ;  the  first  being  described  as  the  Eio  Bonito,  and  the  last  as  El 
Valle  de  Missouri ;  that  in  the  first  of  which  (the  13th  or  Eio  Bonito) 
145  votes  were  returned  and  allowed  to  the  sitting  delegate,  and  37  votes 
for  the  contestant;  and  in  the  second  (which  was  the  14th  or  El  Valle 
de  Missouri)  25  votes  were  returned  and  allowed  to  the  sitting  delegate, 
and  18  votes  for  the  contestant ;  all  of  which  it  was  claimed  by  contest- 
ant were  illegal  and  void  for  the  reason  above  given. 

The  committee  is  satisfied,  from  the  testimony  of  the  secretary  of  the 
Territory  aad  the  statutes  of  the  Territory,  that  at  the  time  of  the  elec- 
tion in  September,  1867,  the  said  alleged  precincts,  numbers  13  and  14, 
in  Socorro  County,  claimed  as  Rio  Bonito  and  El  Valle  de  Missouri,  had 
no  legal  existence,  but  were  created  by  the  territorial  legislature  of 
1868,*  and  is  consequently  of  the  opinion  that  the  votes  returned  and 
allowed  to  both  the  contestant  and  the  sitting  delegate  should  be  thrown 
out,  which  will  deduct  and  withdraw  from  the  sitting  delegate  168  votes, 
and  from  the  contestant  55  votes.  ,; 

It  was  also  charged  by  the  contestant  that  the  returns  from  the  sev; 
eral  precincts  in  the  county  of  Doiia  Ana  were  in  most  cases  arbitrarily 
and  illegally  changed  to  such  an  extent  as  to  alter  the  result  from  the 
return  of  the  judges  of  the  various  precincts,  which  gave  a  majority 
for  the  contestant  of  169  votes  to  a  majority  of  144  votes  for  Clever. 

The  committee  is  of  opinion,  from  the  testimony  of  J.  P.  Bennett, 
who  acted  as  as  a  clerk  for  the  probate  judge  and  justice  of  the  peace  at 
the  county  seat  of  Dona  Ana,  upon  the  sixth  day  after  the  election,  upon 
the  first  Monday  of  September,  1867,  that  the  action  of  the  said  probate 
judge  and  those  acting  with  him  was  unauthorized  and  void,  and  that 
the  393  votes  that  were  thus  arbitrarily  and  illegally  deducted  from  the 
lawful  return  in  favor  of  the  contestant  should  be  restored  to  him  and 
allowed,  as  well  as  the  80  votes  in  the  same  manner  withdrawn  from  the 
vote  returned  in  favor  of  the  sitting  delegate. 

It  was  also  charged  by.the  contestant  that  the  x)oll-books  and  abstract 
of  the  probate  judge  of  Mora  County  were  not  by  him  sent  to  the  said 
secretary  of  the  Territory  by  a  special  messenger,  as  required  by  law, 
but  came  to  the  hands  of  William  H.  Moore,  acting  sutler  within  the 
military  reservation  and  post  of  Fort  Union,  and  were  then  indorsed  to 
Eobert  B.  Mitchell,  the  governor  of  said  Territory,  and  marked  value 
$5,000,  and  put  in  the  charge  of  the  civil  express  company  carrying  the 
mails,  and  by  said  express  conveyed  to  Governor  Mitchell,  who  produced 
the  poll-books  and  abstract  to  the  secretary  of  said  Territory. 

,  The  committee  finds,  upon  reference  to  the  territorial  law,  a  plain  pro- 
vision requiring  the  probate  judge  of  each  county  to  forward  to  the  sec- 
retary of  the  Territory,  by  special  messenger,  a  true  extract  of  the  votes 
cast  in  their  respective  counties,  together  with  a  poll-book  of  each  pre- 
cinct, and  from  the  testimony  of  Vicente  Eomero  and  Henry  V.  Harris 
that  the  law  of  the  Territory  in  this  respect  was  disregarded,-  which, 
to'say  the  least,  is  censurable  so  far  as  the  conduct  of  the  officers  in  that 
behalf  is  concerned,  since  there  is  much  force  in  the  argument  of  con- 
testant's counsel  in  favor  of  throwing  out  the  entire  vote  of  Mora  County 
for  the  reason  that  a  plain  provision  of  the  law  was  violated  in  the  trans- 
-  mission  of  the  returns  from  that  county,  and  especially  when  considered 
in  connection  with  the  evidence  that  seems  to  point  toward  the  pre- 
sumption that  the  returns,  as  forwarded,  were  tampered  with  upon  the 
way,  and  the  additional  fact  in  CAidence  that  in  two  districts  or  precincts 
in  said  county  the  vote  of  1867  amounted  to  948,  although  in  1866  the 
same  precincts  were  in  one  and  i^olled  but  337  votes. 

*  Mis.  Doc.  No.  154j^  page  83. 
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Below  will  be  found  the  result  of  the  foregoing  conclusions  of  your 
committee : 

Chaves's  vote  as  counted  by  secretary 8, 533 

Deduct  illegal  votes  given  to  Chaves  in 

Moreno,  Mora  County 17 

Deduct  those  credited  to  him  in  Eio  Bonito, 

unauthorized,  and  in  El  Valle  de  Missouri .       55 

72 

8,461 

Add  those  improperly  rejected  in  Dona  Ana  Countv 393 

8,854 

Clever's  vote  as  shown  by  secretary 9,  073 

Deduct  for  sixteenth  precinct,  Eio  Arriba 

County 384 

Deduct  for  precinct  twelve,  in  Mora  County .  134 

Deduct  in  eleventh  precinct.  Mora  County.  100 
Deduct  illegal,  thirteenth  precinct,  in  Mora 

County 60 

Deduct  thirteenth  and  fourteenth  precincts, 

Socorro  County 168 

846 

8,227 

Add  for  rejection  in  Dona  Ana  County 80 

8,307 


647 


Besides  the  general  denial  upon  the  part  of  the  sitting  delegate,  37 
charges  and  specifications  are  set  out  by  him  in  his  answer  in  reply  to 
the  contestant. 

Tour  conpnittee  finds  that  the  only  precincts  now  insisted  upon  by  the 
sitting  member  as  being  sufficiently  irregular  and  illegal  to  justify  their 
rejection  are  the  Bernalillo  precinct  and  Chilili  precinct  No.  10,  in  the 
county  of  Bernalillo,  precinct  ISTo.  7,  in  San  Miguel  County,  and  that 
alien  votes  were  giveil  to  the  contestant  in  Santa  F6  County  to  the  num- 
ber of  82,  and  that  the  sitting  delegate  is  entitled  to  his  28  of  a  majority 
that  he  claims  were  not  counted,  as  the  same  were  thrown  out  for  the 
reason  that  there  was  a  disturbance  at  the  polls  upon  the  day  of  elec- 
tion that  invalidated  the  same,  being  at  precinct  K"o.  5,  and  known  as 
Barelas,  in  the  county  of  Bei-nalillo. 

Your  committee  is  of  opinion,  and  so  reports,  that  an  irregularity 
existed  in  this,  that  when  the  polls  were  closed  in  Bernalillo  precinct, 
in  Bernalillo  County,  the  majority  was  declared  for  the  contestant  from 
an  addition  of  the  poll-books  Avithout  counting  the  votes  in  the  ballot- 
box;  and  that,  although  there  is  no  evidence  that  the  return  was  either 
incorrect  or  fraudulent,  it  recommends  that  such  majority  of  139  of 
majority  be  withdrawn  from  the  contestant's  vote  as  returned  to  the 
secretary  of  the  Territory. 

Your  committee  also  reports  that  the  return  from  Chilili  precinct  No. 
10,  in  the  county  of  Bernalillo,  and  where  the  contestant  received  a 
majority  of  19,  was  allowed  to  the  contestant  although  the  poll-books 
were  not  authenticated  by  a  proper  certificate  required  by  law,  and  there- 
fore recommends  that  the  same  be  deducted  from  the  contestant's  vote. 

Your  committee  is  of  the  opinion,  and  so  reports,  that  no  testimony 
has  been  offered  before  the  committee  in  support  of  the  allegation  made 
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by  the  sittinfj  member  toucbing  the  alleged  illegality  of  the  77  votes  ia 
precinct  Ko.  7,  known  as  Los  Alamos,  and  the  claim  in  that  respect  is 
not  allowed. 

Your  committee  is  of  opinion  that  the  evidence  upon  the  part  of  the 
sitting  delegate  is  insufficient  in  support  of  his  allegation  with  reference 
to  the  82  votes  claimed  to  have  been  cast  by  aliens  in  the  couflty  of 
Santa  F^,  and  the  same  is  not  allowed. 

Your  committee  is  of  opinion  that  the  secretary  of  the  Territory  was 
warranted  in  omitting  the  sitting  delegate's  majority  of  28  in  his  count 
upon  which  certificate  was  issued,  touching  the  vote  in  precinct  No.  5, 
and  known  as  Barelas,  in  the  county  of  Bernalillo,  although  the  com- 
mittee believes  that  it  is  probable  that  the  sitting  member  received  in 
said  precinct  a  majority  of  28  votes,  but  which  must  not  be  allowed  now 
for  the  reason  that  your  committee  give  for  disallowing  the  contestant 
his  majority  claimed  in  Bernalillo  precinct,  No.  1,  in  the  county  of 
Bernalillo. 

llecapitulation  of  vote  heretofore  made  by  committee  as  corrected  in 
accordance  with  its  report : 

Chaves,  the  contestant's  vote 8,  854 

Clever,  the  sitting  delegate's  vote 8, 307 

:    547 

Deduct  majority  given  to  contestant  in  Bernalillo  precinct, 

Bernalillo  County 139 

Deduct  majbrity  given  to  contestant  in  Chilili  precinct,  No. 

10,  in  Bernalillo  County. 19 

.—    158 
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Your  committee  therefore  offers  the  following  resolutions: 

JResolved,  That  Hon.  Charles  P.  Clever  is  not  entitled  to  a  seat  in  the 

fortieth  Congress  as  a  delegate  of  the  Territory  of  New  Mexico. 

Resolved   That  Hon.  J.  Francisco  Chaves  is  entitled  to  a  seat  in  the 

fortieth  Congress  as  a  delegate  from  the  Territory  of  New  Mexico. 


SIMON  JONES  TS.  JAMES  MANN,  AND  CALEB  S.  HUNT  vs.  J. 

WILLIS  MENAED. 

Several  allegations  of  fraud  and  intimidation. 

Ex  parte  testimony  not  admissible. 

A  minority  candidate  cannot  be  admitted  to  a  seat. 

The  State  was  redistricted  subsequent  to  the  regular  election,  and  the  election  for 
the  vacancy  Tsas  substantially  a  new  district.     Held  that  it  was  not  valid. 

Mr.  Jones's  claim  was  rejected;  Mr  Menard's  claim  was  also  rejected,  130  to  57; 
Mr.  Hunt's  claim  was  also  rejected,  131  to  41;  when  the  whole  subject  was  tabled 
February  27,  1869. 

February  17,  1869. — Mr.  Upson,  from  the  Committee  of  Elections,  made 

the  following  report. 

The  Committee  of  -Elections,  to  which  ivere  referred  the  petition  and  papers 
on  behalf  of  .Simon  Jo7ies,  claiming  to  have  been  elected  a  representative 
in  the  present  Congress  from  the  second  congressional  district  of  Louisiana, 
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and  contesting  the  right  of  James  Mann  to  his  seat  in  this  Rouse  as  such 
representative  from  said  district;  and  also  the  credentials  of  J.  Willis 
Menard,  and  the  protest  and  papers  of  Caleb  S.  Sunt,  each  claiming  to 
have  been  elected  a  representative  in  Congress  from  said  district  to  fill  the 
vacancy  claimed  to  have  been  caused  by  the  death  of  said  James  Mann, 
submits  the  folloicing  report: 

The  said  James  Mann,  it  appears,  was  qualified  and  took  liis  seat  in 
this  House  with  the  rest  of  his  colleagues  from  the  State  of  Louisiana, 
on  the  18th  day  of  July,  A.  D.  1868,  and  is  understood  to  have  died  ou 
or  about  the  26th  day  of  August  last,  although  the  evidence  does  not 
show  at  what  time  his  death  occurred.  As  the  contest  between  Mr.  Jones 
and  him  was  then  pending,  that  has  first  to  be  considered  and  deter- 
iniued,  as,  if  Mr.  Jones  was  elected,  he  is  entitled  to  the  seat,  and  no 
vacancy  has  occurred  by  Mr.  Mann's  death,  and  the  subsequent  election 
was  of  no  validity. 

The  grounds  of  contest,  as  stated  by  Mr.  Jones  in  his  notice,  are  as 
follows,  (Mis.  Doc.  No.  13,  2d  session  40th  Congress :) 

To  Colonel  Jajies  Manx  : 

You  are  hereby  notified  that  I  intend  to  contest  your  election  to  a  seat  in  the  fortieth 
Congress  of  the  United  States  from  the  second  congressional  district  of  Louisiana,  elec- 
tion held  In  said  district  on  the  17th  and  18th  of  April  last,  upon  the  following  grounds, 
to  wit : 

1st.  At  the  first  and  second  polls  of  the  First  ward  in  the  city  of  New  Orleans  a  large 
number  of  votes  was  received,  who  voted  for  you,  to  wit,  more  than  two  hundred, 
were  not  legal  and  qualified  voters : 

2d.  More  than  two  hundred  legal  and  qualified  voters  presented  themselves  a;t  said  polls, 
duly  entitled  to  vote  at  said  polls,  and  who  would  have  voted  for  me,  but  were  rejected 
by  the  commissioners  of  election  at  said  polls  without  any  authority  of  law  to  do  so ; 
and  said  voters  were,  by  the  fraud,  intimiclation,  and  threats  of  persons  in  your  interest 
and  opposed  to  reconstruction,  driven  away  from  said  polls,  and  deprived  of  the  right 
and  opportunity  of  voting  for  me. 

3d.  In  the  first  and  second  precincts  in  the  Second  ward  in  said  city  of  New  Orleans, 
in  the  said  cougressional  district,  a  large  number  of  persons,  to  wit,  more  than  three 
hundred,  was  permitted  to  vote  for  you  at  said  polls  who  had  no  legal  right  to  vote 
at  said  polls ;  and  more  than  two  hundred  persons  legally  entitled  to  vote  at  said  polls, 
and  who  intended  and  did  offer  to  vote  for  me,  were  refused  the  right  of  voting  by  the 
commissioners  of  election  at  said  polls,  and  that  voters,  by  frauds  and  the  intimidation 
used  toward  said  voters  by  i^ersons  in  your  interest,  were  driven  away  from  said  polls 
and  deprived  of  the  right  of  voting  for  me. 

4th.  At  precincts  Nos.  5, 6,  and  7,  at  the  different  places  of  voting  in  the  Third  ward  in 
said  c(mgres8ional  district,  a  large  number  of  persons  not  entitled  to  vote  in  said  ward, 
to  wit,  more  than  five  hundred,  voted  for  you;  and  a  largo  number,  more  than  three 
hundred  persons,  legal  and  qualified  voters  in  said  ward,  who  presented  themselves  at 
the  different  polls  to  vote,  and  would  have  voted  for  me,  but  niJon  frivolous  and  fraud- 
ulent grounds  the  said  votes  were  rejected  by  the  commissioners  of  election,  and  said 
persons  were  deprived  of  their  suffrage. 

5th.  At  the  different  polls  in  the  Tenth  ward  in  the  city  of  New  Orleans,  in  said 
congressional  district,  a  large  number,  at  least  three  hundred  persons,  not  legal  and 
qualified  voters,  was  permitted  to  vote  for  you  at  said  election;  and  more  than  two 
hundred  persons,  legally  registered  and  qualified  to  vote  in  said  ward  at  the  different 
polls,  and  who  would  and  did  offer  to  vote  for  me,  were  rejected  and  refused  the  right 
of  voting  by  the  com mis.si oners  of  election  at  said  polls  in  said  ward,  and  I  was,  by 
their  unwarranted  and  illegal  acts,  deprived  of  the  votes  of  said  persons. 

6th.  Frauds  were  committed  at  nearly  all  the  x^olls  at  said  election,  by  the  commis- 
sioners of  election,  aud  other  persons  in  your  interest,  whereby  I  was  deprived  of  more 
than  1,500  votes.  That  many  of  the  ballots  cast  for  me  at  said  election  were  changed 
after  they  had  been  received,  and  tickets  or  ballots  with  your  name  on  were  substi- 
tuted in  their  stead. 

7th.  I  shall  insist  and  prove,  at  the  proper  time,  that  you  are  ineligible  to  the  office 
to  which  you  claim  to  be  elected,  because  you  are  not  a  legal  voter  or  inhabitant  in 
this  State;  that  your  legal  residence  and  domicile  is  in  the  State  of  Maine,  where  you 
voted  at  tlie  last  election,  and  where  your  family  resides. 

SIMON  JONES. 
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United  States  Marshal's  Office,  Disteict  of  Louisiana, 

New  Orleans,  Louisiana,  May  22,  1868. 
1  certify  that  I  tliis  day  served  a  duplicate  copy  of  this  paper  upon  James  Mann  in 
person. 

J.  R.  WEST,  Deputy  Marshal. 

These  allegations  of  contestant  were  all  specifically  denied  by  Mr^ 
Mann  in  his  answer,  and  other  charges  and  allegations  set  up  by  him 
in  his  defense,  which,  by  reason  of  the  view  taken  by  the  committee  of 
the  evidence  submitted,  by  the  contestant,  it  is  unnecessary  to  notice 
further.  No  exceptions  were  taken  or  objections  raised  by  either  party 
to  the  sufficiency  of  the  charges  or  specifications,  in  either  the  notice  or- 
the  answer. 

The  only  official  evidence  or  return  before  the  committee  of  the  vote 
cast  in  this  district  at  said  congressional  election,  which  was  held  under 
the  laws  of  Congress  known  as  the  "reconstruction  acts,"  on  the  17th 
and  18th  days  of  April,  1868,  is  contained  in  the  following  communica-^ 
tion  from  the  Secretary  of  War,  (Mis.  Doc.  2^0. 13,  part  3d,  page  3  :) 

Wak  Depaktjiekt,  January  12,  1869. 

The  Secretary  of  War,  in  compliance  with  the  request  of  the  Committee  of  Elections, 
of  the  House  of  Eepresentatives,  has  the  honor  to  submit  a  return  of  the  vote  hy  which 
James  Mann  was  elected  to  the  Congress  from  the  second  congressional  district  of" 
Louisiana. 

J.  M.  SCHOFIELD, 

Secretary  of  War. 


[Special  Orders  No.  104.J 

Headquarters  Fifth  Militaky  District, 

Neio  Orleans,  Louisiana,  May  13,  1868. 

I.  The  returns  of  the  election  held  in  the  State  of  Louisiana,  on  the  17th  and  18thi 
days  of  Api'il,  1868,  in  pursuance  of  Special  Orders  Nos.  55  and  63,  cnrrent  series,  from 
these  headquarters,  having  been  made  to  the  commanding  general,  in  accordance  with 
law,  the  result  of  the  said  election  npon  the  question  of  ratification  or  rejection  of  the 
constitution  framed  by  the  late  convention,  and  for  members  of  the  House  of  Repre- 
sentatives of  the  United  .States,  is  hereby  announced  for  the  information' and  guidanc6 
of  all  concerned : 

Totes  cast  for  the  constitution,  66,152;  against  the  constitiition,  48,739;  majority  for 
the  constitution,  17,413. 

For  members  of  Congress  the  returns  of  votes  cast  exhibit  the  following : 

First  congressional  district.— J.  Hale  Sypher,  9,630;  A.  W.  Walker,  6,885;  H.  N.  Frisbie, 
26;  James  Maun,  7;  scattering,  28. 

Second  congressional  di-strlct. — James  Mann,  6,784 ;  Simon  Jones,  5,634 ;  S.  Straight,  202 ; 
A.  P.  Field,  133;  Joseph  P.  jSTewshani,  10;  J.  q.  A.  Fellows,  4. 

Third  congressional  district. — Joseph  P.  Newshan;,  18,257;  J.  Q.  A.  Fellows,  9,804  j, 
•Tames  Mushaway,  1,088;  E.  C.  Wickliife,  1,077;  James  Mann,  85;  Simon  Jones,  26;  A. 
AV.  Walker,  8;  S'.  Straight,  2;  A.  P.  Field,  2;  scattering,  4. 

Fourth  congressional  district. — Michael  Vidal,  14,166;  John  E.  King,  9,482;  C.  L.  Fer- 
guson, .3,303;  E.  B.  Stille,  1,687;  A.  Duperrier,  2. 

Fifth  corngessional  district. — W.  Jasper  Blackburn,  9,391;  Ross  AVilkiuson,  7,138;  P.. 
J.  Kennedy,  6,286;  E.  H.  Snyder,  2;  Eugene  Tisdale,  2;  scattering,  1. 

The  following-named  persons,  having  received  the  greatest  number  of  votes  cast  in 
their  respective  districts,  are  hereby  declared  duly  elected  members  of  the  House  ot 
Eepresentatives  of  the  United  States,  viz : 

J.  Hale  Sypher,  first  district ;  James  Mann,  second  district;  Joseph  P.  Newsham,  third 
district;  Michael  Vidal,  fourth  district;  and  W.  Jasper  Blackburn,  fifth  district. 

Certificates  of  election  will  he  issued  upon  application  at  these  headquarters. 

By  command  of  Brevet  Major  General  E.  C.  Buchanan  : 

.       THOS.  H.  NEILL, 
Major  Tu-entieth  Infantry,  Bvt.  Brig.  Gen.  U.  S.  A.,  A.  A.  A.  G^ 

Adjutant  General's  Office, 

ll'ashingtoH,  D.  C,  January  11,  1869.. 
Oificial : 

E.  D.  TOWNSEND, 

Assistant  Adjutant  Generals 
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The  ex  parte  and  unauthorized  testimony  of  Mr.  F.  Leon,  taken  before 
a  justice  of  the  peace  in  this  district,  January  11,  1869,  since  the  death 
of  Mr.  Mann,  is  the  only  other  evidence  as  to  the  votes  cast  at  this  elec- 
tion in  this  congressional  district,  and  it  is  insisted  by  the  counsel  for  the 
contestant  that  such  sworn  statement  of  this  witness  is  better  evidence 
than  the  return  of  General  Buchanan,  who,  as  contestant  claims,  "  had 
no  jurisdiction  over  congressional  elections,"  and  that  "  the  sworn  proof 
therefore  stands  upon  higher  ground  than  the  voluntary  statements  of 
General  Buchanan  about  a  matter  not  within  his  jurisdiction." 

He  concedes,  however,  that  by  the  reconstruction  laws  it  is  made  the 
duty  of  the  commanding  general  to  receive  and  return  the  votes  upon 
the  ratification  of  the  constitution.  The  contestant  and  his  counsel,  in 
•assuming  this  position  above  stated,  seem  to  have  overlooked  the  provi- 
sions of  the  supplementai-y  reconstruction  act  of  March  11,  1868,  sub- 
sequent to  which  this  election  was  held,  which  act  makes  provision  for 
the  election  of  members  of  Congress  at  the  same  time  that  the  vote  is 
taken  on  the  adoi^tion  of  the  constitution,  and  declares  that  "  the  same 
election  officers  who  shall  make  the  return  of  the  votes  cast  on  tlie  rati- 
fication or  rejection  of  the  constitution  shall  enumerate  and  certify  the 
votes  cast  for  members  of  Congress."  It  is  considered,  therefore,  that 
the  commanding  general,  in  making  and  certifying  the  returns  of  the 
votes  cast  at  this  election  for  members  of  Congress,  was  acting  under 
the  authority  conferred  by  the  reconstruction  laws  aforesaid,  and  that 
his  return  is  higher  evidence  than,  or  at  least  not  inferior  to,  the  brief, 
general,  and  somewhat  vague  and  indefinite  statement  of  Mr.  Leon, 
«worn  to  as  aforesaid. 

The  House  of  Eepresentatives,.  also,  in  admitting  Mr.  Mann  and  his 
■colleagues  from  Louisiana  to  their  seats  on  the  certificate  of  said  com- 
manding general,  as  also  in  admitting  members  from  Georgia  and  South 
Carolina  on  similar  certificates,  seems  to  have  recognized  this  construc- 
tion of  the  law  and  the  jurisdiction  of  said  olflcers  in  the  matter  of  said 
election  returns. 

If,  as  the  contestant  claims,  the  said  commanding  general  was  a  bitter 
partisan,  strongly  opposed  to  him  and  the  political  party  with  which  he 
is  indentified,  that  may  have  tended  to  the  prejudice  of  the  contestant, 
but  it  does  not  appear  sufliciently  in  evidence  to  falsify  or  make  void  his 
official  returns. 

Prom  this  return  it  appears  that  in  the  entire  congressional  district 
the  aggregate  vote  for  Mr.  Mann  was  6,784,  and  for  Mr.  Jones,  5,631, 
giving  Mr.  Mann  a  majority  or  plurality  of  1,150. 

It  is  not  shown  by  the  return,  nor  does  it  appear  in  evidence,  what 
the  vote  was  in  the  separate  election  precincts  or  voting  places  in  the 
district,  nor  is  it  shown  how  many  of  these  election  polls  or  voting  places 
there  were  in  the  district ;  consequently,  were  any  fraud,  intimidation, 
violence,  or  any  other  irregularity  or  illegalitj- found  at  any  one  or  more 
of  the  polls  or  election  precincts  sufficient  to  justify  the  rejection  of 
that  entire  poll,  or  to  require  any  change  in  the  count,  it  would  be 
impossible  to  do  this,  as  the  returned  vote  of  any  particular  poll  cannot 
■be  determined. 

The  evidence  of  the  contestant  tends  to  show  som,e  intimidation, 
"unlawful  interference,  fraud,  and  irregularities  at  several  of  the  voting 
places,  particularly  in  regard  to  colored  voters,  who  in  some  instances 
evidently  were  defrauded  of  their  votes,  either  by  being  prevented  by 
violence,  intimidation,  or  fraud  from  voting,  though  duly  qualified,  or  by 
having  their  ballots  taken  from  them  and  other  and  diiferent  ballots 
■substituted  in  their  place  and  deposited  in  the  ballot-box.    At  several 
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of  the  polls  the  election  officers  aud  the  persons  surrounding  and  con- 
trolling the  polls  seem  to  have  been  either  late  rebels  or  in  full  sym- 
pathy with  them,  and  there  is  some  testimony  tending  to  show  ballot- 
box-stufflng  at  one  or  two  polls.  But  the  evidence  in  regard  to  fraud, 
violence,  intimidation,  and  other  irregularities  is  too  vague  and  indefi- 
nite iu  its  character,  and  not  brought  home  to  sufficient  election  pre- 
cincts, to  enable  the  committee  to  judge  how  much  the  election  was 
iufliieuced  or  affected  by  these  illegal  acts  and  irregularities,  or  whether 
they  were  sufficient  to  change  the  result  or  vitiate  the  election,  nor  can 
they  from  it  ascertain  any  considerable  number  of  illegal  votes  cast  or 
of  legal  voters  who  were  intimidated  or  deprived  of  their  votes ;  probably 
not  one  hundred  in  all  are  indentifled  where  it  is  shown  fqr  whom  the 
illegal  vote  was  cast  or  for  whom  the  legal  voter  would  have  voted. 

The  most  favorable  construction  of  the  evidence  for  the  contestant 
that  could  be  given  would  not  identify  and  count  up  additional  votes 
enough  iu  his  favor  to  equal  one-half  of  the  majority  returned  for  Mr. 
IVIann,  much  less  to  give  him  the  majority,  even  if  all  the  votes  assumed 
by  witnesses  to  have  been  changed  in  the  ballot-boxes  or  fraudulently 
put  in  were  charged  to  the  democratic  vote,  deducted  from  Mr.  Mann's 
majority  and  counted  for  the  contestant.  The  only  remedy  for  or  cor- 
rection of  the  evils  complained  of,  under  the  state  of  the  case  as  pre- 
sented, would  be  to  set  aside  the  returns,  declare  a  vacancy,  aud  order 
a  new  election,  as  it  is  impossible  from  the  evidence  to  purge  the  poll ; 
but  this  the  contestant  does  not  desire  or  insist  should  be  done,  nor  do 
the  committee  consider  the  evidence  sufficient  to  justify  such  a  course. 

So  far  as  the  returns  aud  the  evidence  show,  therefore,  the  contestant 
has  not  received  a  majority  of  the  votes  cast  in  said  district  for  represent- 
ative in  Congress,  but  that  majority  was  given  to  Mr.  Mann. 

But  the  contestant  and  his  counsel  further  insist  that  Mr.  Mann  was 
constitutionally  ineligible  for  the  reason  that  he  was  not  "  when  elected" 
an  inhabitant  of  the  State  of  Louisiana,  (Constitution,  art.  1,  sec.  2, 
cl.  2,)  and  that  the  contestant,  if  he  only  received  the  next  highest  num- 
ber of  votes,  should  be  declared  elected,  and  the  votes  cast  for  Mr.  Mann 
should  be  disregarded.  In  support  of  this  position  it  is  suggested  on 
his  parf;  that,  in  the  absence  of  any  American  jtrecedent  for  this  course, 
the  faithful  execution  of  the  fourteenth  amendment  requires  the  estab- 
lishment of  such  a  precedent,  and  that,  if  voters  may  choose  disqualified 
members,  representation  may  be  defeated  in  many  States. 

The  committee  does  not  consider  the  evidence  adduced  by  the  contestant 
in  regard  to  Mr.  Mann's  residence  or  domicile  (Mis.  Doc.  ISTo.  13,  pp.  20, 
29,  and  30)  sufficiently  clear  and  conclusive  to  justify  it  in  declaring 
Mr.  Mann  constitutionally  ineligible  at  the  time  of  his  election,  even  if 
the  evidence  on  the  part  of  Mr.  Mann  were  rejected ;  but  it  is  not  neces- 
sary to  decide  upon  this  question  of  ineligibility,  since,  if  Mr.  Mann 
were  admitted  to  have  been  ineligible  at  the  time  of  holding  the  election, 
aud  the  evidence  of  this  held  to  be  satisfactory  and  conclusive,  it  would 
not  aid  the  contestant  nor  entitle  him  to  the  seat,  but  would  only  show 
that  there  was  a  vacancy.  This  is  fully  shown  by  the  report  of  the 
committee  in  the  case  of  Smith  vs.  Brown,  (report  No.  11,  second  session 
fortieth  Congress,)  sustained  by  the  House,  which,  after  declaring  Mr. 
Brown  not  entitled  to  his  seat  by  reason  of  disloyalty  at  the  time  of  his 
election,  at  the  same  time  refused  to  Mr.  Smith  the  seat  on  the  ground 
that  he  had  not  received  a  majority  of  the  votes  cast  for  representative 
at  said  election  in  said  congressional  district,  and  directed  the  Speaker 
to  notify  the  governor  of  Kentucliy  that  a  vacancy  existed  in  the  repre- 
sentation in  this  House  from  the  said  congressional  district  of  said  State. 
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The  language  of  that  report  is  clear  and  explicit  on  this  point,  and  is 
a  full  answer  to  the  jjosition  insisted  upon  by  the  contestant  and  his 
counsel  in  this  ca^e,  and  a  brief  extract  from  it  will  best  illustrate  the 
views  of  the  committee,  and  show  that  the  question  raised  here  is  fairly- 
met  and  decided  in  the  case  cited.    In  that  case  the  committee  says : 

As  has  been  shown,  Parliament  did  enact  a  law  that  votes  cast  for  one  ineligible  shall 
be  treated  as  if  not  cast,  and  one  having  a  minority  only  of  the  votes  be  thus  elected. 
But  neither  has  Congress  nor  Kentucky  enacted  any  such  law  ;  much  less  can  this  House 
alone  by  a  resolution  set  it  up,  and  that,  too,  after  the  fact,  as  a  punishment  for  willful 
obstinacy  and  misconduct. 

The  right  of  representation  is  a  sacred  right,  which  cannot  be  taken  away  from  the 
majority.  That  majority,  by  perversely  persisting  in  casting  its  vote  for  one  ineligible, 
can  lose  representation,  but  never  the  right  to  representation  while  the  Constitution 
and  State  government  shall  endure. 

If  it  be  inquired  whether  a  loyal  minority  have  not  rights  which  are  thus  extinguished, 
the  answer  is  obvious.  If  all  are  legal  voters,  the  right  of  one  is  no  greater  than  that 
of  another ;  nor  is  it  a  valid  objection  that  by  this  rule  one  district  after  another  might 
be  left  without  a  representative,  until  representation  might  be  destroyed.  The  Consti- 
tution has  given  into  the  hands  of  Congress  power  by  law  to  make,  alter,  or  amend  all 
regulations  as  to  the  times,  places,  and  manner  of  electing  representatives. 

If  this  is  power  enough  to  meet  the  exigency,  it  will  be  met  when  it  arises.  If  here 
is  not  power  enough,  then  it  can  be  found  in  that  instrument.  When  Congress  has  by 
law  thus  regulated  elections,  this  House  can,  by  resolution,  conform  its  actions  thereto, 
but  not  till  then. 

As  this  report  was  made  prior  to  the  announcement  of  the  adoption  of 
the  fourteenth  amendment,  the  committee,  in  quoting  its  language,  inti- 
mates no  opinion  concerning  any  additional  powers  that  may  have  been 
conferred  upon  Congress  by  said  amendment. 

It  is  proper,  also,  to  add,  as  the  subject  is  incidentally  referred  to  in 
the  extract  quoted,  that  it  was  not  clajmed  before  the  committee,  on  the 
hearing,  that  there  was  any  statute  of  Louisiana  on  this  question,  nor 
has  the  attention  of  the  committee  been  called  to  any  such  statute  in 
force  there  providing  for  an  election  by  the  minority  in  case  of  the  ineli- 
gibility of  the  candidate  receiving  the  majority  vote. 

The  contestant  objects  to  all  testimony  taken  on  behalf  of  Mr.  Mann, 
on  the  ground  that  the  witnesses  were  sworn  and  testified  before  a  notary 
public,  an  officer  not  authorized  by  the  act  of  Congress  to  take  testimony 
iu  such  cases,  and  that  no  witness  could  be  convicted  of  ijerjury  for  false 
swearing  under  such  circumstances.  The  objection  to  the  competency 
of  the  officer  to  take  'the  testimony  appears  to  have  been  taken  in  the 
first  instance,  and  is  so  returned  with  the  testimony.  The  objection  is 
undoubtedly  good  under  a  strict  construction  of  the  law;  and  the  same 
objection  Avould  lie  to  all  the  testimony  of  the  contestant,  which  was 
taken  before  a  commissioner,  an  officer  not  authorized  to  take  it  by  the 
act  of  Congress,  although  no  objection  appears  to  have  been  raised  by 
Mr.  Mann  at  the  time;  but  the  view  the  committee  has  taken  of  con- 
testant's evidence  does  not  render  it,  in  their  opinion,  very  material 
whether  the  evidence  is  admitted  or  rejected.  Nevertheless,  as  Mr.  Mann 
is  not  now  living  and  the  objection  goes  to  the  whole  of  the  testimony 
taken  on  his  behalf,  some  of  which  has  reference  to  the  question  of  his 
eligibility  at  the  time  of  the  election,  the  committee  has  not  deemed  it 
proper  for  it  to  exclude  the  testimony  on  the  objection,  but  has  pre- 
ferred to  submit  the  question  of  its  admissibility  to  the  House,  with 
"nhom  the  ultimate  decision  rests. 

Mr.  Mann  having  died,  as  has  been  stated,  since  he  took  his  seat  in 
this  House  and  pending  this  contest,  the  committee  therefore  submits  and! 
recommends  for  adoption  only  the  following  resolution : 

Resolved,  That  Simon  Jones,  not  having  received  a  majority  of  the  votes 
cast  for  representative  iu  this  House  from  the  second  congressional  dis- 
trict of  Louisiana,  is  not  entitled  to  a  seat  therein  as  such  representative.' 
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Caleb  S.  Hunt  vs.  J.  Willis  Menakb. 

Mr.  Meuard  claims  to  have  been  chosen  at  the  election  held  November 
3, 1868,  to  fill  the  vacancy  occasioned  by  the  death  of  Mr.  Mann,  and 
presents  his  certificate  duly  signed  by  the  governor  and  attested  by  the 
secretary,  under  tbe  seal  of  the  State. 

Mr.  Hunt  flies  his  protest  against  the  admission  of  Mr.  Menard,  claim- 
ing that  he  was  elected  to  fill  said  vacancy,  and  accompanies  his  protest 
and  claim  to  the  seat  with  a  statement,  duly  certified  by  the  governor 
and  secu-etary  of  state  under  seal,  of  the  number  of  votes  cast  at  said 
election  for  member  of  Congress  to  till  such  vacancy,  in  each  of  the 
parishes  of  said  congressional  district;  also  the  opinion  of  Eandell  Hunt, 
esq.,  as  to  the  effect  of  the  State  law  changing  the  boundaries  of  said 
election  district  subsequent  to  the  election  of  Mr.  Mann  and  prior  to  the 
said  election  of  November  3,  1868.  The  said  protest  and  papers  filed 
by  Mr.  Hunt  and  referred  to  the  committee,  together  with  the  certificate 
presented  by  Mr.  Menard,  are  in  terms  as  follows  :  • 

Additional  pajiers  renj^ietiiirg  the  second  congressional  districl  of  Louisiana. 

Mr.  Speaker  :  Mr.  J.  W.  Jtenard  claims  to  have  been  elected  a  representative  to  the 
fortieth  Congress  from  the  second  congressional  district  of  the  State  of  Louisiana  to  fill 
the  unexpired  teiiu  of  the  late  James  Maun,  and  presents  a  certificate  to  that  ett'ect  from 
the  governor  of  said  State. 

I  claim  to  have  been  duly  elected  to  the  same  position.  I  therefore  very  respectfully 
beg  you,  as  Speaker  of  the  House,  to  do  me  the  kindness  and  justice  to  present  this  my 
solemn  protest  against  his  admission  to  said  seat  until  the  facts  can  be  fairly  brought 
to  the  knowledge  of  the  House ;  and,  meanwhile,  I  state  the  material  facts  to  be  as 
follows,  susceptible  of  overwhelming  proof,  to  "n'it : 

1.  Mr.  Meuard  and  I  were  candidates  for  election  to  fill  the  unexpired  term  or  vacancy 
caused  by  the  death  of  said  James  Maun. 

2.  But  after  his  election  as  representative  to  the  fortieth  Congress,  and  before  the 
election  to  fill  the  vacancy  occasioned  by  his  death,  the  legislature  of  Louisiana  reap- 
liortioncd  the  State  for  congressional  purposes,  changing  the  districts  in  very  material 
respects. 

3.  And  in  what  was  Mann's  district,  that  is,  the  second  district,  Mr.  Jli'nard  received 
only  93  votes,  and  I  received  X\fi'A\:>  votes;  but  all  the  votes  of  this  precinct  or  parish 
vpere  rejected  by  the  committee  of  canvassers  on  purely  technical  grounds  of  informality 
in  their  returns,  in  most  manifest  violation  both  of  law  and  justice,  so  that  the  certifi- 
cate was  awarded  Mr.  Menard  by  the  governor  upon  a  state  of  facts  showing  that  Mr. 
Menard  did  not  receive  a  single  vote  in  Mr.  Mann's  late  district. 

4.  It  is,  however,  further  true  that  Mr.  Menard  and  I  were  voted  for  as  successors  to  Mr. 
Mann,  not  only  in  what  was  his  district,  the  parish  of  Orleans,  but  also  in  the  parishes 
which  form  the  second  district  under  the  apportionment  of  1868,  to  wit :  the  parishes 
of  Lafourche,  St.  Charles,  St.  James,  Terrebonne,  St.  John  the  Baptist,  Jefferson,  and 
Orleans,  and  in  the  district  so  constituted  he  received  8,678  votes,  and  I  received  18,341 
votes,  giving  me  a  majority  of  9,663  votes  of  the  votes  legally  cast  by  legal  electors. 

.■5.  Yet,  for  merely  technical  reasons,  based  upon  trifling  informalities  in  returns,  occa- 
sioned by  the  non-observance  of  certain  statutory  requirements,  which  were  directory 
only  and  did  not  at  all  affect  the  regularity  of  the  election  or  qualifications  of  the  elect- 
ors) the  votes  of  the  parishes  of  Orleans,  (the  original  second  district,)  Terrebonne,  St. 
John  the  Baptist,  and  Jeflferson  were  rejected  by  the  committee  of  canvassers,  contrary 
to  the  laws  of  Louisiana,  and  in  violation  of  the  general  rules  and  principles  of  law 
applicable  to  such  cases. 

6.  And  upon  the  returns  so  made  to  the  governor,  for  reasons  best  known  to  himself, 
he  gave  a  certificate  to  Mr.  Menard,  because  the  returns  so  accepted  gave  him  a  major- 
ity of  2,275  votes  over  me,  when,  in  fact,  I  have  a  majority  over  him  of  9,663  in  the  dis- 
trict as  constituted  by  the  law  of  1868,  and  of  11,442  in  the  district  as  constituted  under 
the  law  under  which  Mr.  Mann  was  chosen. 

7.  These  facts,  as  to  the  votes  given  for  us,  respectively,  in  the  parish  of  Orleans, 
which  was  the  original  second  district,  and  in  the  other  parishes  now  constituting  said 
district,  are  substantially  set  forth  and  certified  by  the  same  governor,  and  attested  by 
the  secretary'  of  state  of  Louisiana,  which  statements  and  certificate  are  attached  hereto, 
and  made  a  part  of  this  protest. 

8.  The  law  of  the  State  of  Louisiana  bearing  upon  this  case  is  set  forth  in  the  opinion 
of  Eandell  Hunt,  a  distingirished  lawyer  of  New  Orleans,  always  a  Union  man,  which  is 
also  attached  hereto  and  made  a  part  hereof. 
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9.  From  all  which  I  most  respectfully  and  confidently  submit  that  it  most  conclu- 
sively appears  that  Mr.  Menard  is  not,  and  that  I  am,  duly  elected,  and  by  an  oyer- 
whelming  majority,  to  represent  said  district  iu  Congress,  for  the  unexpired  term  of  Mr. 
Mann,  and  that  the  certificate  was  withheld  from  me  by  the  governor  iu  most  manifest 
violation  of  the  law  and  justice. 

Wherefore,  I  claim  and  respectfully  demand  admission  to  said  seat,  and  ask  the  House 
to  do  me  the  justice  to  refer  the  entire  controversy  to  the  appropriate  committee,  for 
examination  and  report,  before  either  claimant  is  sworn  iu  or  admitted  to  said  seat. 

Respectfully  submitted. 

CALEB  S.  HUNT. 


The  following  is  a  true  statement  by  parishes  of  the  number  of  votes  cast  for  member 
of  Congress  in  the  second  congressional  district,  held  November  3,  186H,  as  shown  by 
the  returns  on  file  in  the  office  of  the  secretary  of  state,  together  witli  the  parishes 
rejected  and  reasons  thereof: 


Fortieth  Congress. 

Forty-first  Congress. 

Parishes. 

a 

B 

W 

02 

eS 

§ 

1 

4 

W 
oa 

1 

O 

1,799 
264 
770 

1,613 
1.  335 
2,160 

1,613 
1,335 
2,160 

1,799 
264 

St.  Charles 

St.  James 

770 

2,833 

5,108 

5,108 

2,833 

The  returns  from  the  following  parishes 

were  rejected : 

Fortieth  Congress. 

Forty-first  Congress. 

Parishes. 

4^ 

a 

K 

Is 
O 

J.  W.  Menard. 

5 

+3 

E3 
3 

K 

•A 

Q 

o 

Orleans         ... -.. 

11,535 

1,297 

452 

2,224 

93 

1,.541 

1,274 

662 

125 
1,541 

1,278 
662 

11, 535 

1,297 
452 

St.  John  the  Baptist  - . .  - 

2,224 

15,  508 

3,570 

3,606 

15, 508 

PAEISH   OP   OELEANS. 

The  returns  from  that  part  of  the  parish  of  Orleans  forming  a  part  of  the  second  con- 
gressional district  were  rejected  for  the  reason  that  the  returns  were  made  by  the 
boards  of  supervisors  of  registration  appointed  by  authority  of  an  act  (No.  92)  entitled 
"An  act  to  facilitate  the  registry  of  voters  under  an  act  to  create  a  board  of  registration 
to  superintend  the  registration  of  the  qualified  voters  of  the  State,"  approved  Sep- 
tember 7,  1868,  said  boards  having  no  authority  to  perform  any  duties  except  that  of 
registration,  for  which  they  were  especially  appointed. 

JEFFEESON. 

The  returns  from  Jefferson  parish  were  thrown  out  for  the  reasou  that  two  separate 
returns  were  received,  one  signed  by  S.  S.  Henry,  as  chairman  of  the  board  of  supervisors- 
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at  Carrollton,  and  the  other  by  J.  A.  Wagner,  H.  P.  Philips,  John  Payn,  chairman,  and  J. 
H.  A.  Eoberts,  it  beiixg  impossible  to  tell  ■which,  if  either,  was  the  correct  return. 

TEEEEBONNE 

The  returns  from  this  parish  were  made  up  and  forwarded  to  the  secretary  of  state 
by  the  commissioners  of  election  appointed  for  the  various  polls,  the  only  thing  in  shape 
of  a  compilation  being  a  statement  showing  the  number  of  republican  and  democratic- 
votes  cast,  signed  by  the  supervisors. 

ST.   JOHN   THE  BAPTIST. 

The  returns  from  this  parish  being  signed  only  by  one  of  the  members  of  the  board 
of  registration,  and  there  being  no  witnesses'  names  signed  thereto,  was  considered  a. 
violation  of  the  twenty-fifth  section  of  act  No.  164,  approved  October  19,  1868,  which 
requires  the  supervisors  of  election  to  repair  to  the  court-house,  and,  in  the  presence  of 
at  least  two  witnesses,  to  compile  the  return  sent  in  by  commissioners.  Section  S5 
makes  it  the  duty  of  the  supervisors  to  forward  triplicate  returns  to  the  secretary  of' 
state,  and  no  one  supervisor  has  the  r^ght. 

Mr.  Hunt  and  Mr.  Menard  were  opposing  candidates  to  fill  the  unexpired  term  of  Mr. 
Mann,  (fortieth  Congress.)  Mr.  Hunt  and  Jlr.  Sheldon  were  opposing  candidates  for- 
the  forty-first  Congress.     The  vote  for  Mr.  Hunt  was  the  same  for  both  terms. 

H.  C.  WARMOTH, 

Governor  of  Louisiana^ 

A  true  copy : 

[seal]  GEO.  E.  BOVEE, 

Secretary  of  Stale^ 


By  the  act  of  the  legislature  of  the  State  of  Louisiana,  approved  April  4,  1865,  No.  ,54, 
entitled  "An  act  to  divide  the  .State  of  Louisiana  into  five  congressional  districts,"  it  was 
enacted  that  the  second  congressional  district  shall  comprise  that  portion  of  the  parish 
of  Orleans  which  is  included  between  St.  Louis,  Rampart,  and  Canal  -streets  and  the 
Mississippi  River,  third,  second,  and  first  representative  district  of  the  parish  of  Orleans,. 
and  that  portion  of  its  tenth  representative  district  designated  by  existing  statutes  as 
the  Tenth  ward  of  the  city  of  New  Orleans.     (Section  1.) 

It  was  further  enacted  that  the  third  congressional  district  shall  comprise  that  part 
of  the  tenth  representative  district  of  the  parish  of  Orleans  designated  as  the  Eleventh 
ward  of  the  city,  aud  the  parishes  of  Jefferson,  Terrebonne,  St.  Cliarles,  St.  John  the 
Bai)tist,  St.  James,  Lafourche,  aud  other  parishes  of  the  State  enumerated  therein. 

Mann  was  elected  under  this  law  to  fill  the  congressional  term  of  member  of  the- 
House  of  Representatives  in  Congress  for  the  fortieth  Congress,  which  will  expire  on 
the  4th  of  March  next,  to  represent  the  second  congressional  district,  above  described. 
He  died,  and  an  election  was  ordered  to  fill,  the  vacancy  occasioned  thereby.  That 
vacancy  can  only  properly  and  legally  be  tilled  by  a  representative  chosen  by  the  quali- 
■  fled  vDteis  of  the  second  congressional  district  of  the  State  of  Louisiana,  as  it  is  desig- 
nated and  prescribed  by  the  act  of  1865.  No  act  redistricting  or  dividing  the  State  of 
Louisiana  into  congressional  districts  for  any  future  congressional  term  can  have  any 
bearing  to  change  the  voters  for  the  congressional  term  for  which  Mr.  Maun  was  elected. 
The  \'acancy,  therefore,  in  the  present  representation  of  the  State  in  Congress,  by  the 
death  of  Jlr.  Mann,  can  only  be  tilled  by  the  vote  of  the  qualified  electors  of  the  second 
congressional  district,  as  heretofore  described. 

The  act  of  the  legislature  of  the  State,  of  1868,  is  not  of  a  retrospective  character,  but 
is  intended  simply  to  divide  the  State  into  congressional  districts  for  future  terms  from 
its  date,  after  the'4th  of  March,  1869. 

On  the  request  of  Mr.  C.  S.  Hunt,  I  have  considered  the  question  embraced  in  the- 
above  statement  and  given  this  opinion  :  No  votes  from  Lafourche,  St.  Charles,  St.  James, 
Terrebonne,  St.  John,  Jefferson,  and  the  part  of  the  parish  of  Orleans  not  embraced  in 
the  second  congressional  district  under  the  act  of  1865,  approved  April  4,  can  he  counted 
as  cast  for  the  rejjresenlative  to  fill  the  vacancy  occasioned  by  the  death  of  Mr.  Mann. 

Considered  at  New  Oi^leans  this  5th  day  of  December,  1868. 

RANDELL  HUNT. 


State  op  Louisiana,  Executive  Depaetment, 

yew  Orleans,  November  25,  1868. 
To  all  to  whom  these  presents  may  come: 
Know  ye  that,  in  accordance  with  the  provisions  of  an  act  entitled  "  An  act  relativa 


480  DIGEST  .  OE  ELECTION  CASES, 

to  elections  in  the  State  of  Louisiana,"  approved  October  19,  1888,  an  election  was  held 
by  the  qualified  electors  of  this.  State  on  the  3d  day  of  November,  auno  Domini  1868, 
for  five  members  of  Congress,  to  represent  the  first,  second,  third,  fourth,  and  fifth  con- 
gressional districts  of  the  State  of  Louisiana  in  the  forty-first  Congress  of  the  United 
States,  and  for  one  member  of  Congress  from  the  second  congressional  district  to  the 
fortieth  Congress  to  fill  the  vacancy  occasioned  by  the  death  of  Hon.  James  Mami ; 

And  whereas  the  returns  of  said  election,  made'  to  the  secretary  of  state  as  required 
by  law,  have  been  carefully  examined,  compared,  and  attested  by  the  proper  officers 
whose  duty  it  was  to  examine  the  same ; 

And  whereas  it  has  been  ascertained  from  said  returns  that  J.  Willis  Menard  received 
5,107  votes,  and  Caleb  S.  Hunt  2,833  votes,  cast  at  said  election  : 

Now,  therefore,  I,  Henry  C.  Warmoth,  governor  of  the  State  of  Louisiana,  do  hereby 
certify  that  J.  Willis  Menard  received  a  majority  of  the  votes  cast  for  representative 
to  the  fortieth  Congress  from  the  second  congxessional  district  of  the  State  of  Louisiana. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  State 
to  be  affixed  this  twenty-fifth  day  of  November,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-eight,  and  of  the  independence  of  the  United  States  the 
ninety-third. 

[siCAL.]  ,  H.  C.  WARMOTH, 

Goi'(rnor  of  the  State  of  Louisiana. 

Geo.  E.  Boyeh,  Secretary  of  State. 

The  election  to  fill  said  vacancy  was  held  at  the  same  time  with  the 
general  election  in  said  State  for  the  choice  of  presidential  electors  and 
for  representatives  in  the  forty-first  Congress. 

From  the  said  certified  statement  it  will  be  seen  that  the  whole 
number  of  votes  cast  at  said  election  to  fill  sucli  vacancj^  in  said  district 
was  27,019,  of  which  votes  so  returned  to  the  secretary  of  state,  19,078 
were  rejected  by  the  committee  of  canvassers  and  the  returns  thrown 
out,  being  a  large  majority  of  the  entire  vote  of  the  district  as  returned, 
and  the  certificate  was  given  to  Mr.  Menard  on  the  vote  of  but  three  oi 
the  seven  parishes  of  the  district,  and  casting  in  the  aggregate  only  a 
vote  of  7,941.  The  vote  of  the  single  parish  of  Orleans,  one  of  those 
rejected,  was  11,628,  being  nearly  four-ninths  of  tlie  entire  vote  of  the 
-district,  and  3,687  votes  more  than  the  entire  vote  on  which  the  certifi- 
cate was  given  to  Mr.  Menard. 

The  reason  given  in  the  certified  statement  for  the  rejection  of  the 
vote  of  the  parish  of  Orleans,  A'iz,  •'  that  the  returns  were  made  by  the 
boards  of  supervisors  of  registration,"  shows  that  in  this  respect  the 
returns  were  made  as  required  by  law,  and  that  the  objection  is  invalid. 

By  the  provisions  of  section  25  of  act  No.  164,  Laws  of  Louisiana,  1868, 
page  223,  it  is  expressly  made  the 'duty  of  said  supervisors  of  registra- 
tion in  each  parish  to  make  out  and  forward  said  returns  to  the  secre- 
tary of  state.  It  is  unnecessary  to  notice  further  the  objections  stated 
to  the  returns  from  the  other  parishes  rejected,  (although  those  urged 
against  Jefferson  and  Terrebonne  would  seem  to  be  frivolous,)  since,  if 
any  valid  election  was  held  there,  the  parish  of  Orleans  being  properly 
returned,  should  be  counted,  which  would  give  Mr.  Hunt  a  majjority' 
over  Mr.  Menard  so  great  that  it  would  not  be  overcome  by  the  vote  of 
all  or  any  of  the  other  parishes,  if  they  were  counted,  and  in  no  event 
can  Mr.  Menard  be  shown  by  the  returns  to  have  received  a  majority 
vote  in  the  district. 

It  is  objected,  however,  by  Mr.  Menard,  that  no  notice  of  contest  has 
been  served  on  him  as  required  by  law,  and  that  therefore  Mr.  Hunt  is 
not  properly  here  to  contest  his  right  to  the  seat.  In  reply  to  this  it  is 
urged  by  Mr.  Hunt  and  his  counsel  that  the  certificate  of  Mr.  Menard 
bears  date  November  25,  1868,  and  about  the  time  when  the  final  deci' 
sion  of  the  canvassers  was  made,  and  that  as  the  session  of  Congress 
was  to  commence  on  the  first  Monday  in  December  next  succeeding,  and 
to  close  on  the  4th  of  March  following,  to  wait  the  time  allowed  by  law 
for  giving  notice  and  answer,  and  then  for  taking  testimony,  would  be 
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to  permit  Mr.  Menard  to  take  and  hold  the  seat  during  the  whole  of  the 
remaining  official  term,  and  to  prevent  the  contest  from  ever  beii^'  heard 
by  this  Congress,  which  only  has  jurisdiction  of  it.  He  also  suggests 
that  as  no  other  evidence  was  needed  by  him  to  support  his  claim  than 
the  certified  copy  of  the  returns  and  the  reasons  given  for  their  rejec- 
tion, he  has,  by  filing  his  protest  with  the  House,  addressed  to  the 
Speaker,  stating  his  objections  to  Mr.  Menard's  claim  to  the  seat,  and 
the  grounds  on  which  he  claims  the  same,  with  the  evidence  by  which 
it  is  supported,  given  Mr.  Menard  sufficient  notice,  under  the  circum- 
stances, and  that  a  literal  compliance  with  the  terms  of  the  acts  of  Con- 
gress was  impossible  without  defeating  him  in  the  contest  by  putting  off 
taking  the  evidence  and  the  hearing  of  the  case  beyond  the  lifetime  of 
the  Congress  to  which  it  relates. 

He  also  urges  that  the  statute  is  directory,  and  has  been  so  treated  in 
some  cases  arising  under  it  in  the  House,  and  that  under  the  Constitu- 
tion the  power  exists  in  this  Congress,  independent  of  the  statute,  to 
hear  and  determine  this  case  as  presented. 

Were  it  necessary  to  decide  this  question,  it  is  proper  to  say  that  Mr. 
Hunt  presents  some  very  good  reasons  in  justification  of  the  course  he 
has  pursued  under  all  the  circumstances  of  the  case,  but  the  view  the 
committee  has  taken  of  the  election  itself  does  not,  in  its  judgment, 
require  that  it  should  pass  upon  this  objection  raised  by  Mr.  Menard, 
and  also  since  it  is  the  right  of  any  of  the  legal  voters  of  the  district  to 
petition  Congress  and  to  call  in  question  the  right  of  any  person  claim- 
ing the  seat. 

It  is  objected  by  Mr.  Hunt  that  the  district  from  which  Mr.  Menard 
claims  to  have  been  elected  is  a  different  district  in  its  territorial  limits 
to  that  one  which  Mr.  Mann  was  elected  to  represent,  and  that  the  vote 
on  which  Mr.  Menard  claims  to  have  been  elected  is  entirely  from  par- 
ishes which  never  were  in  the  district  represented  by  Mr.  Mann,  and 
which  have  been  incorporated  into  the  second  district  as  now  known, 
by  an  act  of  the  legislature  of  Louisiana  passed  since  Mr.  Mann  took 
his  seat  in  this  House,  which  statement  as  to  the  territorial  opganization 
and  vote  of  the  district  as  now  known,  appears  to  be  correct. 

The  second  congressional  district  of  Louisiana,  as  it  existed  at  the 
time  Mr.  Mann  was  elected  therefrom  and  took  his  seat  in  this  House, 
was  created  by  act  No.  54,  (Laws  Louisiana,  1864-'65,  p.  144,)  approved 
April  4, 1865,  dividing  the  State  into  five  congressional  districts,  and 
comprised  "  that  portion  of  the  fourth  representative  district  of  the  par- 
ish of  Orleans  which  is  included  between  St.  Louis,  Eampart,  and  Canal 
streets  and  the  Mississippi  Eiver,  third,  second,  and  first  representative 
districts  of  the  parish  of  Orleans,  and  that  portion  of  the  tenth  repre- 
sentative district  of  the  parish  of  Orleans  which  is  known  by  existing 
statutes  as  the  Tenth  ward  of  the  city  of  New  Orleans." 

By  a  subsequent  act  of  the  legislature  of  Louisiana,  approved  August 
22,  1868,  making  a  new  division  of  the  State  into  five  congressional  dis- 
tricts, the  second  congressional  district  was  changed  so  as  to  comprise 
"  all  that  portion  of  the  parish  of  Orleans,  on  the  left  bank  of  the  Mis- 
sissippi Eiver,  above  and  west  of  Canal  street  in  the  city  of  New  Orleans, 
comprising  the  first,  second,  third,  and  tenth  representative  districts  of 
the  parish  of  Orleans,  and  the  parishes  of  Jefferson,  St.  Charles,  St. 
John  the  Baptist,  St.  James,  Lafourche,  and  Terrebonne,"  and  this  elec- 
tion to  fill  the  vacancy  in  the  original  second  district,  caused  by  the 
death  of  Mr.  Mann,  was  held  in  the  limits  last  above  prescribed  for  the 
second  district  by  said  act  of  August  22, 1868,  and  not  in  the  limits  pre- 
scribed by  the  act  of  April  4, 1865 ;  and  both  Mr.  Menard  and  Mr.  Mann 
H.  Mis.  Doc.  152 31 
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claim  to  have  been  chosen  by  the  electors  of,  and  to  represent,  said  new 
district'so  created  by  act  of  August  22,  1868.  It  will  be  seen  that  this 
new  second  district,  created  by  the  act  of  1868,  not  only  does  not  embrace 
all  of  the  same  portion  of  the  parish  of  Orleans,  as  the  one  created  by 
act  of  1865,  but  also  includes  the  parishes  of  Jefferson,  St.  Charles,  St. 
James,  Lafourche,  and  Terrebonne,  none  of  which  were  in  the  district 
represented  by  Mr.  Mann,  but  were  all  included  in  the  third  congres- 
sional district,  and  are  now  represented  in  this  House  by  the  member 
from  said  district,  (Hon.  Mr.  Newsham,)  whom  they  participated  in 
electing.  That  portion  of  the  fourth  representative  district  of  the  parish 
of  Orleans  which  was  included  in  the  second  congressional  district  of 
Mr.  Mann  by  the  act  of  1865  has  by  the  act  of  1868  been  cut  off  from  it, 
and  the  portion  of  the  tenth  representative  district  of  said  parish  of 
Orleans  not  before  included  in  the  old  congressional  district,  and  known 
as  the  Eleventh  ward  of  the  city,  has  also  been  added  to  the  new  second 
district,  and  was  by  the  act  of  1865  a  part  of  the  third  congressional 
district. 

The  largest  portion  of  this  new  second  congressional  district,  as  created 
by  the  act  of  the  legislature  of  Louisiana  of  August  22,  1868,  and  com- 
prising a  majority  of  the  voters  of  said  district,  is  made  up  oi  a  part  of 
one  of  the  other  old  districts  of  the  State  now  having  a  representative 
in  this  House,  to  wit,  the  third  congressional  district,  as  created  by  the 
act  of  1865 ;  and  the  singular  spectacle  is  presented  of  a  vacancy  in  the 
second  congressional  district,  claimed  to  have  been  filled  by  the  voters 
of  the  third  district,  who  already  have  a  representative  chosen  by  them 
sitting  in  this  House. 

So  far  as  the  numbering  of  this  new  district  is  concerned  it  might 
with  as  much  propriety  have  been  called  the  third  district  as  the  second, 
and  it  would  be  diflcult  to  say  in  which  of  the  new  districts  as  created 
and  arranged  by  the  act  of  August  22, 1868,  the  vacancy  had  occurred, 
or  to  which  of  the  new  districts  the  governor  of  the  State  should  have 
issued  his  writ  of  election  to  fill  the  vacancy  which  the  death  of  Mr. 
Mann  had  caused  if  the  election  to  fill  the  vacancy  was  compelled  to  be 
holden  under  the  law  of  1868  creating  the  new  districts.  The  only  case 
to  which  the  attention  of  the  committee  has  been  called  as  a  precedent  is 
that  of  Perkins  vs.  Morrison,  (Bartlett's  Elec.  Cas.,  p.  142,)  which  is 
against  this  objection  raised  by  Mr.  Hunt,  but  in  that  case  there  was  a 
minority  report  signed  by  four  of  the  Committee  of  Elections,  and  the 
■report  of  the  majority  was  sustained  in  the  House  by  the  close  vote  of 
only  98  to  90,  and,  in  the  opinion  of  your  committee,  the  soundest 
reasoning  is  contained  in  the  report  of  the  minority  in  that  case,  and 
sustains  the  objection  raised  here  against  the  validity  of  this  election. 

The  very  objection  which  was  urged  in  that  case  and  which  the  ma- 
jority in  the  concluding  part  of  their  report  were  compelled'to  admit,  as 
a  consequence  of  their  position,  is  exemplified  in  the  case  now  under 
consideration,  and  it  is  thus  stated  in  their  report : 

It  was,  that  if  the  legislature  of  New  Hampshire  oonld  change  the  boundaries  of  the 
district,  they  might  have  so  divided  it  as  to  render  it  impossibe  to  determine  to  which 
district  the  governor's  precept  should  have  been  sent. 

The  act  of  the  legislature  of  Louisiana  of  August  22,  1868,  makiag  a 
new  division  of  the  State  into  its  five  congressional  districts,  by  its  terms, 
purports  to  repeal  all  laws  and  parts  of  laws  in  conflict  with  said  act, 
but  is  silent  on  the  subject  of  vacancies  that  might  occur  in  the  districts 
as  then  existing. 

The  language  of  the  minority  report  in  the  case  of  Perkins  vs.  Morri- 
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SOU,  on  the  New  Hampshire  statute,  is  appropriate  on  this  point  as  well 
as  on  this  case  generally,  and  we  quote  from  it  as  follows : 

It  does  not  purport  to  provide  for  any  method  of  filling  vacancies  tliat  might  occur 
in  the  future,  and  beyoud  all  question  it  was  understood  as  providing  only  for  the  elec- 
tion of  members  of  future  Congresses.  Such  are  the  terms  of  the  act,  and  such  must 
also  be  its  spirit.  A  vacancy  in  the  House  of  Representatives  is  the  occiurenoe  of  an 
event  by  which  a  portion  of  the  people  are  left  unrepresented,  and  the  filling  of  that 
vacancy  is  directed  by  the  Constitution  in  such  explicit  language  as  requires  no  aid 
from  State  enactments  to  perfect  the  right.  The  second  section  of  the  first  article  in 
the  Constitution  contains  the  following  provision :  "  When  vacancies  occur  in  the  repr 
resentation  from  any  State,  the  executive  authority  thereof  shall  issue  writs  of  election  to 
fill  such  vacancies."  This,  is  the  only  provision  of  law  on  the  subject  of  vacancies,  and 
it  is  ample  and  sufficient.  No  act  of  the  legislature  of  New  Hampshire  purports  to 
interfere  in  the  matter,  and  the  act  of  July  ought  not,  in  our  belief,  to  be  understood  as 
requiring  the  vacancy  occasioned  by  General  Wilson's  resignation  to  be  fill.;d  by  any 
other  people  than  those  whose  representative  he  was.  Had  such  been  the  purpose  of 
the  act,  we  believe  it  was  iucompeteut  for  the  law-making  power  of  that  State  to 
accomplish  the  object  while  this  House  hold  the  riglit  to  judge  of  the  election  of  its 
members. 

It  wonld  not  be  a  preservation  of  the  purity  of  the  elective  franchise,  nor  would  it  be 
a  just  guardianship  of  the  republican  principle  that  all  shall  have  a  right  to  be  repre- 
sented, to  admit  the  power  of  a  State  legislature  to  provide  that  a  portion  of  the  people 
should  have  two  representatives  in  Congress,  while  another  portion  should  have  none, 
or  not  be  represented  by  the  man  of  their  choice.  *  *  **  It  is,  besides,  in  disre- 
gard of  the  law  of  Congress  of  June,  1842,  which  declares  that  no  one  district  shall  be 
entitled  to  two  rei)reseutatives.  If  the  people  who  choose  a  representative  are  not 
entitled  to  fill  the  vacancy  happening  by  his  resignation,  it  is  impossible  to  tell  what 
portion  of  the  population  may  most  properly  exercise  tliis  privilege.  It  seems  to  be 
assumed  in  this  case  that  the  new  district  made  by  the  act  of  July  11,  1850,  and  num- 
bered three,  has  the  right  to  send  a  representative  in  place  of  General  Wilson,  because 
the  number  corresponds  with  that  which  General  Wilson  represented.  But  the  order 
of  numbering  is  an  unimportant  circumstance,  and  the  first  or  the  fourth  district  might 
have  been  as  properly  called  the  third  as  any  other ;  yet  it  would  be  a  strange  asser- 
tion that  on  this  account  such  district  would  be  authorized  to  have  two  reiireseiitatives 
during  the  remainder  of  the  thirty-first  Congress. 

This  reasoning,  which  your  committee  consider  as  sound  and  pertinent, 
applied  to  the  case  under  consideration  seems  to  be  conclusive  against 
this  election ;  and  it  may  also  he  added  that  whatever  power  a  State 
legislature  may  have  in  the  matter,  it  is  absurd  to  say  that  a  district 
when  once  established  and  a  representative  chosen  therein,  is  not  to  con- 
tinue for  the  whole  Congress  for  which  the  election  has  once  been  oper- 
ative. No  election  to  fill  the  vacancy  caused  by  the  death  of  Mr.  Mann 
appears  to  have  been  notified  or  held  in  the  whole  of  said  district  as 
represented  by  him. 

The  returns  on  which  Mr.  Menard  predicates  his  claim  to  the  seat  are 
from  parishes  wholly  outside  of  said  district,  and  comprised  in  the  dis- 
trict which  Hon.  J.  P.  Newsham  was  chosen  to  represent  and  is  now 
representing  in  this  house,  (act  No.  54,  Laws  of  Louisiana,  1864-'65,  page 
144,)  and  which  parishes,  in  the  judgment  of  your  committee,  had  no 
lawful  right  to  participate  in  the  election  to  fill  the  vacancy  in  another 
district,  caused  by  the  death  of  Mr.  Mann. 

But  while  the  objection  is  thus  fatal  to  Mr.  Menard's  claim  to  the  seat, 
it  is  equallj^  fatal  to  the  claim  of  Mr.  Hunt. 

The  returns  for  him  are  also  made  from  the  parishes  constituting  the 
new  second  district,  as  created  by  the  law  of  1868,  and  not  from  that 
portion  of  the  parish  of  Orleans  which  constituted  the  second  district 
represented  by  Mr.  Maun. 

No  returns  it  would  seem  are  made  from,  nor  does  any  election  to  fill 
such  vacancy  appear  to  have  been  held  in,  all  that  portion  of  the 
fourth  representative  district  of  the  parish  of  Orleans  which  was  com- 
prised in  Mr.  Mann's  district,  while  returns,  it  is  evident,  are  included 
from  the  entire  fourth  representative  district  of  the  parish  of  Orleans, 
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a  large  portion  of  which  is  not  included  in  Mr.  Mann's  district.  The 
election  having  been  held  in,  and  the  returns  being  made  from,  the  new 
second  district,  as  created  by  the  act  of  August  22,  1868,  it  is  impos- 
sible to  tell  what  the  vote  is  in  that  part  of  the  parish  of  Orleans 
which  was  included  in  Mr.  Mann's  district,  and  is  now  included  in  the 
new  second  district,  or  what  the  vote  would  have  been  to  fill  the  vacancy 
in  that  portion  of  the  parish  of  Orleans  which  was  included  in  Mr. 
Mann's  district,  but  is  not  now  included  in  the  new  second  district,  and  in 
which  no  election  to  fill  this  vacancy  appears  to  have  been  held. 

How  many  votes  may  have  been  added  to  Mr.  Hunt  by  the  new  por- 
tion added,  or  taken  away  from  Mr.  Menard  by  the  old  portion  not 
included  in  this  new  district,  it  is  impossible  to  determine.  The  vote  in 
the  new  portion  is  not  separately  returned,  and  no  election  was  held  in 
the  said  old  portion  to  fill  such  vacancy,  and  Mr.  Hunt,  predicating  his 
claim  to  the  seat  on  the  election  so  held  in  such  new  district  and  on  the 
returns  so  m'\de,  fails  to  show  himself  chosen  by  the  electors  of  the  dis- 
trict made  vacant  by  the  death  of  Mr.  Mann,  and  his  claim,  also,  must 
be  rejected. 

It  is  presumed  that  this  election  was  attempted  to  be  held  under  the 
executive  authority,  as  provided  by  the  Constitution  (art.  I,  sec.  2)  in 
cases  of  vacancy.  'So  copy,  however,  of  the  governor's  proclamation  or 
writ  of  election,  which  is  said  to  have  been  issued,  has  been  laid  before 
the  committee,  but  a  copy  of  the  notice  of  election  issued  by  the  sheriff 
of  the  parish  of  Orleans  has  been  exhibited  to  the  committee,  a  printed 
copy  of  which,  taken  from  the  New  Orleans  Orescent  of  October  27, 
1808,  is  in  the  words  and  figures  following,  viz: 

notice  of  election. 

Sheriff's  Office,  Parish  of  Orleans, 

New  Orleans,  October  16,  1868. 

Pursuant  to  a  proclamation  of  his  excellency  H.  C.  Warmoth,  governor  of  the  State 
of  Louisiana,  hearing  date  the  19th  clay  of  Septemher,  A.  D.  1868,  all  the  qualified 
voters  of  the  parish  of  Orleans  are  hereby  notified  that  an  election  will  be  held  on 
Tuesday,  the  3d  day  of  November,  A.  D.  1868,  for — 

One  elector  for  President  and  Vice-President  of  the  United  States,  and  one  represent- 
ative to  Congress,  from  the  first  electoral  and  first  congressional  district,  composed  Of 
all  that  portion  of  the  parish  of  Orleans  on  the  right  bank  of  the  Mississippi  river, 
and  so  much  of  said  parish  on  the  left  bank  of  said  river  as  is  below  and  east  of  Canal 
street,  in  the  city  of  New  Orleans,  comprising  the  fourth,  fifth,  sixth,  seventh,  eighth, 
and  ninth  representative  districts  of  the  parish  of  Orleans  and  the  parishes  of  St. 
Bernard,  Plaquemines,  St  Tammany,  Washington,  St  Helena,  and  Livingston. 

One  elector  from  the  second  electoral  district,  and  one  representative  for  the  unex- 
pired term,  (made  vacant  by  the  death  of  Hon.  James  Mann,)  and  one  for  the  regular 
term,  from  the  second  congressional  district,  composed  of  all  that  portion  of  the  parish 
of  Orleans  on  the  left  bank  of  the  Mississippi  River  above  and  west  of  Canal  street,  in 
the  city  of  New  Orleans,  comprising  the  first,  second,  third,  and  tenth  representative 
districts  of  the  parish  of  Orleans,  and  the  parishes  of  Jefferson,  St.  Charles,  St.  John 
the  Baptist,  St.  James,  Lafouche.  and  Terrebonne. 

One  elector  from  the  third  electoral  district,  composed  of  the  parishes  of  St.  Mary, 
St.  Martin,  Assumption,  Ascension,  Vermillion,  Calcasieu,  Lafayette,  St.  Landry,  Iber- 
ville, East  Feliciana,  East  Baton  Eouge,  and  West  Baton  Rouge. 

One  elector  from  the  fourth  electoral  district,  composed  of  the  parishes  of  West 
Feliciana,  Point  Coup6e,  Avoyelles,  Rapides,  Sabine,  Natchitoches,  De  Soto,  Caddo,  Bos- 
sier, and  Winn. 

One  elector  from  the  fifth  electoral  district,  composed  of  the  parishes  of  Claiborne, 
Bienville,  Jackson,  Union,  Morehouse,  Carroll,  Ouachita,  Madison,  Caldwell,  Franklin, 
Tensas,  Catahoula,  and  Concordia;  and  two  electors  for  the  State  at  lar^e. 

The  polls  will  be  opened  in  each  eleccion  precinct  in  the  said  parish  ot  Orleans  from 
the  hour  of  7  o'clock  a.  m.  till  6  o'clock  p.  m.  on  the  day  and  date  before  mentioned, 
to  wit :  Tuesday,  the  3d  day  of  November,  A.  D.  1868,  for  the  purpose  of  receiving  the 
votes  of  the  qualified  voters  of  the  parish  of  Orleans,  under  the  supervision  of  the 
commissioners  and  clerks  to  be  appointed  by  the  authorites  designated  by  law.    The 
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election  to  be  conducted  and  returns  made  to  the  undersigned  returning  officer  accord- 
ing to  law. 

THOS.  L.  MAXWELL, 
Sheriff  Parish  of  Orleans. 

From  this  election  notice  it  will  be  seen  that  the  second  representative 
district,  in  which  the  election  to  fill  the  vacancy  is  notified  to  be  held, 
is  specifically  described  as  fixed  by  the  act  of  August  22,  1868,  and  the 
notice  not  only  is  for  the  election  of  a  representative  to  fill  the  vacancy 
caused  by  Mr.  Mann's  death,  but  also  a  representative  for  the  full  term 
for  the  forty-first  Congress,  showing  that  the  election  was  held  in  the 
new  second  district  for  both,  and  the  returns  we  have  seen  were  made 
from  said  new  district  for  both  and  from  the  same  parishes. 

Both  candidates  for  the  vacancy  claiming  to  have  been  elected  and 
entitled  to  the  seat,  neither  has  sought  or  desired^to  prove  the  election 
itself  invalid  or  to  urge  any  such  objection  to  it,  but,  on  the  contrary,  it 
is  necessary  for  each  to  insist  upon  its  validity  in  support  of  his  claim 
to  the  vacant  seat. 

This  may  in  some  degree  account  for  the  very  slight  showing  that  has 
been  made  by  either  party  on  the  hearing  of  facts  in  relation  to  this 
election.  There  are  some  facts  which  appear  in  the  evidence  bfearing 
upon  this  November  election  in  the  State  of  Louisiana,  to  which  your 
committee  would  now  call  attention:  When  Mr.  Mann  was  elected,  the 
second  district,  as  then  constituted  by  the  act  of  April  4,  1865,  was 
wholly  within  the  parish  of  Orleans,  though  not  coinprising  the  whole 
of  said  parish,  and  his  aggregate  vote  was  in  April,  1868, 6,874,  and  the 
vote  for  Mr.  Jones,  as  returned,  was  5,634,  besides  349  scattering  votes 
given  for  other  republican  candidates,  making  the  aggregate  vote 
opposed  to  Mr.  Mann,  5,983.  At  the  late  election  in  November,  only  a 
little  over  six  months  aft^r,  when  under  the  act  of  August  22,  1868, 
other  parishes  were  included  in  this  district  and  a  portion  of  the  parish 
of  Orleans,  this  portion  of  the  parish  of  Orleans  now  in  the  district 
returns  11,535  votes  for  Mr.  Hunt  for  both  the  fortieth  and  forty-first 
Congresses,  and  but  93  votes  for  Mr.  Menard  for  the  fortieth  Congress, 
and  115  for  Mr.  Sheldon  for  the  forty-first  Congress.  The  emallness 
and  wonderful  decrease  of  the  republican  vote,  the  vastuess  and  won- 
derful increase  of  the  democrat  vote,  and  its  exact  coincidence  for 
both  Congresses,  are  all  somewhat  strange  and  not  easily  susceptible 
of  satisfactory  explanation  on  the  theory  of  a  fair  and  honest  election. 

It  also  appears  from  the  evidence  that  at  the  April  election  in  1868 
the  supporters  of  the  reconstruction  policy  cast  in  favor  of  the  consti- 
tution in  the  entire  State  66,152  votes,  while  against  the  constitution 
'there  were  cast  only  48,739,  leaving  a  majority  of  17,413  votes  in  favor 
of  the  constitution,  and^  in  the  aggxegate,  the  five  regular  republican 
candidates  for  Congress  at  said  election  received  nearly  the  same  major- 
ity (16,985)  over  their  democratic  opponents,  in  an  aggregate  vote  of 
111,156,  nearly  as  large  as  that  cast  on  the  adoption  of  the  constitution, 
and  all  except  Mr.  Jones  were  elected,  while  at  this  November  election 
not  a  republican  candidate  for  CongTess  in  the  State  is  returned  as 
having  a  majority,  the  only  two  receiving  a  certificate,  Mr.  Menard  for 
the  vacancy  and  Mr.  Sheldon  for  the  full  term  from  this  second  district, 
each  obtaining  it  by  having  a  large  portion  of  the  returns  rejected  and 
thrown  out,  as  shown  by  the  certified  return  and  statement  in  evidence 
before  the  committee. 

There  are  some  matters,  also,  of  which  this  House  can  take  notice  in 
this  connection. 

It  is  well  known  that  in  the  city  of  New  Orleans,  and  in  many  other 
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parishes  of  Louisiana,  for  some  weeks  immediately  preceding  this  elec- 
tion, civil  disturbance,  disorder,  and  crime  prevailed  to  such  extent 
by  reason  of  the  lawlessness  of  the  disloyal  element  prevalent  there  that 
the  civil  authorities  were  unable  to  put  it  down,  being  prohibited  by 
law  from  calling  out  the  militia  to  maintain  the  peace  or  to  enforce  the 
laws. 

The  State  legislature  had  called  ineffectually  upon  the  national  Execu- 
tive for  troops  to  uphold  the  law,  to  put  down  lawlessness  and  crime, 
and  to  protect  loyal  citizens  in  their  persons  and  property. 

Meanwhile  a  systematic  course  of  intimidation,  violence,  plunder,  rob- 
bery, assassination,  and  murder  was  practiced  in  many  portions  of  the 
State  towards  the  loyal  Union  citizens,  especially  the  citizens  of  color; 
their  property  and  lives  were  in  jeopardy  on  account  of  their  loyalty; 
and  a  large  portion  of  the  State,  and  particularly  the  city  of  ISTew  Orleans, 
was  controlled  by  lawless  partisans  of  the  late  rebellion,  many  of  them 
armed,  rendering  it  unsafe  and  perilous  for  loyal  citizens  to  freely  speak 
their  sentiments,  participate  in  political  meetings,  or  to  attend  upon  and 
vote  at  the  election ;  and  on  the  26th  of  October,  1868,  the  governor  of  the 
State  announced  to  the  department  commander  that  the  civil  authorities 
in  the  parishes  of  Orleans,  Jefferson,  and  St.  Bernard,  were  unable  to 
preserve  order  and  protect  the  lives  and  property  of  the  people ;  and  the 
condition  of  the  city  immediately  thereafter  may  be  inferred  from  a 
statement  made  in  a  communication  from  the  governor  to  one  of  the 
IJnited  States  senators  from  that  State,  of  December  20,  1868,  which 
was  laid  on  the  desks  of  the  members  of  the  House  in  the  early  part  of 
this  session,  wherein  he  says  that "  armed  white  men  patrolled  the  streets 
night  and  day,  sacking  republican  club  rooms,  the  residences  of  Union 
citizens,  churches,  and  school-houses.  During  the  week  preceding  the 
election  over  sixteen  persons  were  killed  in  New  Orleans."  He  further 
adds  that,  notwithstanding  an  order  of  the  commanding  general  to  the 
contrary,  "democratic  clubs  did  have  processions,  and  armed  bands  con- 
tinued their  violence  up  to  the  day  of  election.  The  week  preceding 
the  election  was  one  of  intense  excitement,  the  whole  city  was  iilled 
with  alarm. 

"My  parlor  was  constantly  filled  with  men  who  brought  reports  of 
outrages  upon  their  persons  and  property.  A  constant  stream  of  men 
ran  from  the  gun  stores  of  the  city  with  arms  and  ammunition,  and 
every  evidence  of  general  tumult  and  rioting  was  appai-ent.  During 
this  time  I  was  in  daily  communication  with  the  commanding  general, 
who  expressed  great  concern  and  lamented  the  meager  force  at  his  dis- 
posal. It  was  so  small  that  General  Buchanan  stated,  in  General  Eous- 
seau's  presence,  that  he  (General  E.)  would  be  as  much  justified  in 
retiring  with  his  troops  as  he  would  before  an  enemy  of  superior  force." 

These  statements  give  a  sufiBcient  explanation  of  the  vote  returned 
from  the  parish  of  Orleans,  and  as  to  this  parish  would  seem  to  justify 
the  concluding  statement  made  by  the  governor  in  said  communication 
as  to  the  election  generally,  "that  the  result  was  attained  by  the  most 
shameless  resort  to  murder,  assassination,  tumult,  and  intimidation,  not 
to  speak  of  proscription,  that  was  ever  known  in  this  country."  Said 
letter  of  Governor  Warmoth,  with  the  rejJy  of  General  Buchanan, 
of  January  20, 1869,  and  the  rejoinder  of  Governor  Warmoth,  of  Jan- 
uary 26,  are  appended  to  this  report,  and  marked  A,  B,  and  C. 

Sufficient  of  these  matters  exist  of  which  notice  may  be  taken  in  con- 
nection with  the  facts  in  evidence  in  the  case  to  justify  the  conclusion, 
in  the  opinion  of  your  committee,  that  no  valid  election  has  been  held 
to  fill  the  vacancy  in  the  said  second  congressional  district  caused  by 
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the  death  of  Mr.  Mann.    Tour  committee,  therefore,  recommends  the 
adoption  of  the  following  resolution  : 

Resolved,  That  neither  J.  Willis  Menard  nor  Caleb  S.  Hunt  is  entitled 
to  a  seat  in  this  House  as  a  representative  from  the  second  congressional 
district  of  Louisiana,  to  fill  the  vacancy  caused  by  the  death  of  James 
Mann. 


A. 


Letter  of  Governor  Warmoth,  of  Louisiana,  to  Senator  Kellogg,  on  the  subject  of  the  late  elec- 
tion in  that  State. 

State  op  Louisiana,  Executive  Department, 

NetD  Orleans,  DecfVfiber  20,  1868. 

My  Dear  Sir  :  lu  reply  to  your  letter  of  recent  date,  I  have  to  say,  tliat  the  personal 
relations  between  myself  and  General  Eousseau  have  been  pleasant  and  courteous. 
He  consulted  with  me  freely,  and  sought  my  advice  as  to  the  best  means  of  preserving 
the  peace  during  the  late  troubles.  We  differed  widely  as  to  many  of  the  means 
employed  for  that  purpose.  In  ray  first  interview  with  him  I  directed  his  attention  to 
the  fact  that  Congress  had,  by  the  act  of  March  2,  18(i7,  stripped  the  State  government 
of  the  power  to  organize  militia — its  reserve  force  in  the  event  of  forcible  resistance  to 
its  authority.  I  informed  him  of  the  existence  of  secret  armed  societies,  the  object  of 
which  was  to  overturn  the  State  government  and  disfranchise  the  colored  people,  and 
that  I  should  rely  upon  him,  as  the  representative  of  the  forces  of  the  United  States, 
whose  laws  he  was  here  to  maintain,  and  through  which  the  government  I  administered 
was  established,  to  repress  violence  and  insure  peace  and  tranquillity.  He  replied  that 
he  would,  as  far  as  it  lay  in  his  power,  use  every  effort  to  accomplish  the  objects  indi- 
cated. I  did  not  iind  General  Buchanan,  General  Rousseau's  subordinate,  and  in  the 
immediate  command  of  the  troops  in  this  State,  apparently  as  cordial,  or  so  much  dis- 
posed to  act  in  harmony  with  the  civil  authorities. 

At  an  interview  between  General  Eousseau,  General  Buchanan,  General  Hatch,  and 
myself,  I  became  satisfied  that  the  State  had  no  friend  in  General  Buchanan,  and  that 
but  little  reliance  was  to  be  placed  in  his  active  co-opqration.  He  was  severe  in  his 
criticisms,  and  seemed  to  sympathize  with  the  hostility  entertained  by  the  enemies  of 
the  government  to  the  Metropolitan  Police  department,  and  suggested,  as  a  necessity, 
that  the  old  rebel  force  be  restored.  Our  interview  terminated  without  any  satisfactory 
understanding.  Subsequently  General  Eousseau  ordered  all  the  troops  into  the  city, 
with  the  exception  of  General  Mower's  Tegiment,  the  Thirty-ninth  Infantry.  I  urged 
him  to  bring  this  regiment  from  Ship  Island  and  station  it  also  in  the  city  and  adjoin- 
ing parishes.  I  told  him  that  the  turbulent  elements  boasted  that  the  troops  about 
the  city  (all  white)  would  not  fire  upon  them,  and  that  the  moral  effect  of  a  black  regi- 
ment in  the  city  would  be  worth  a  brigade  of  white  troops.  To  this  request  General 
Eousseaii  at  first  assented,  but  afterwards,  to  my  surprise,  replied  that  the  effect  of 
such  a  movement  would  be  to  incense  the  people  all  the  more,  and  that  a  collision  could 
not  be  avoided,  and  that,  when  once  begun,  the  colored  troops  could  not  be  relied  on, 
and,  even  if  they  could,  the  whole  force  would  not  be  sufficient  to  withstand  the  on- 
slaught of  the  armed  citizens.  To  these  views  I  entirely  dissented.  I  informed  General 
Eousseau  on  the  ISth  day  of  October  that  I  had  some  days  previously  written  a  private 
letter  to  the  Secretary  of  War,  on  the  subject  of  the  impending  troubles,  and  predicting 
that,  unless  more  troops  were  sent  to  the  State,  there  could  be  no  hope  of  a  peaceable 
election,  but,  on  the  contrary,  1  feared  bloodshed;  to  prevent  which  I  had  requested 
that  two  additional  regiments  be  sent  to  the  State.  General  Eousseau  said  he  was  glad 
I  had  done  so,  and  that  he  would  telegraph  immediately  to  the  Secretary  himself,  and 
afterward  showed  me  the  Secretary's  reply,  which  was  to  the  effect  that  General  Gil- 
lem,  of  Mississippi,  had  been  instructed  to  forward  all  of  his  available  troops  at  once, 
and  that  it  was  the  best  the  government  could  do. 

After  four  days  of  intense  excitement,  resulting  from  the  troubles  in  Jefferson  parish, 
where  armed  bands  of  men  were  shooting  negroes,  or  driving  them  to  the  swamps,  hav- 
ing driven  the  police  force  away  from  Gretna,  in  the  face  of  a  company  of  United  States 
infantry,  sent  to  aid  them  in  maintaining  order;  when  the  people  of  St.  Bernard  parish 
were  in  a  state  of  civil  war,  and  when  the  streets  of  New  Orleans  were  filled  with 
armed  bands  of  white  men,  also  killing  negroes,  and  bidding  defiaince  to  the  police  and 
laws  of  the  State,  I  determined  to  throw  the  responsibility  of  jjreserving  order  upon 
the  representative  of  the  general  government,  which  had  stripped  me,  by  the  act  of 
March  2,  of  the  power  to  organize  a  force  for  that  purpose.  On  the  26th  of  October  I 
addressed  the  following  letter  to  General  Eousseau : 

"General:  The  evidence  is  conclusive  that  the  civil  authorities  in  the  parishes  of 
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Orleans,  Jefferson,  and  St.  Bernard  are  unable  to  preserve  order  and  protect  the  lives 
and  property  of  the  people. 

"The  act  of  Congress  prohibiting  the  organization  of  militia  in  this  State  strips  me 
of  all  power  to  sustain  them  in  the  discharge  of  their  duties,  and  I  am  compelled  to 
appeal  to  you  to  take  charge  of  the  peace  of  these  parishes,  and  use  your  forces  to  that 
end. 

"If  you  respond  favorably  to  my  request,  I  will  at  once  order  the  sheriffs  and  police 
forces  to  report  to  you  for  orders. 

"  Very  respectfully,  your  obedient  servant, 


"Major  General  L.  H.  Eotjssbau, 

"  Commanding  Department  of  Louisiana." 


"H.  C.  WAEMOTH, 

"  Governor  of  Louisiana. 


In  doing  this  I  had  ho  purpose  of  avoiding  responsibility,  but  I  was  defcermiued  that 
no  question  of  authority  should  be  raised  by  the  military  commandant.  General  Rous- 
seau telegraj>hed  my  letter  to  the  Secretary  of  War,  indorsing  what  I  stated,  and 
received  the  following  reply : 

"War  Depaktmb3S(t, 

"  Washington,  Octoler  26,  1868. 
"Brevet  Major  General  L.  H.  Eosseau, 

"  Commanding  Department  of  Louisiana,  Netv  Orleans : 
"Your  dispatch  of  the  26th,  forwarding  a  message  from  the  Governor  of  Louisiana, 
and  asking  instructions,  has  been  received.    You  are  authorized  and  expected  to  take 
such  action  as  may  be  necessary  to  preserve  the  peace  and  good  order,  and  to  protect 
the  lives  and  property  of  citizens. 

"J.  M.  SCHOFIELD, 

"  Secretary  of  War.'' 

It  was  then  the  duty  of  General  Eousseau  to  have  issued  his  proclamation,  enjoining 
such  regulations  as  might  have  been  necessary  to  have  preserved  the  peace  and  enforced 
it  with  his  troops.  This  was  my  advice  to  him,  but  he  believed  he  could  accomplish 
more  by  diplomacy  than  by  force,  and  did  not  issue  any  proclamation  until  the  night 
of  the  28th  of  October.  In  the  mean  time  armed  white  men  patrolled  the  streets  night 
and  day,  sacking  republican  qiub-rooms,  the  residences  of  Union  citizens,  churches  and 
school-houses.  During  the  week  preceding  the  election,  over  sixteen  persons  were 
killed  in  New  Orleans.  On  the  night  of  the  28th  of  October  General  Eousseau  issued 
the  following : 

"Headquarters  Department  op  Louisiana, 

("States  op  Louisiana  and  Arkansas,) 

"JVcM  Orleans,  Louisiana,  October  28,  1868. 
"To  the  People  of  New  Orleans : 

"  Feli.ow  Citizens  :  I  have  received  instructions  from  the  authorities  at  Washington 
to  take  such  action  as  may  be  necessary  to  preserve  peace  and  good  order,  and  to  pro- 
tect the  lives  and  property  of  citizens.  As  the  city  is  quiet  to-day,  I  think  it  a  proper 
time  to  make  the  above  announcement,  and  to  call  upon  all  law-abiding  citizens  to  aid 
me  hereafter  in  carrying  out  these  instructions,  and  to  that  end  they  are  earnestly 
requested  to  refrain  from  assembling  in  large  bodies  on  the  streets,  to  avoid  exciting 
conversation  and  other  causes  of  irritation  and  excitement,  and  to  pursue  their  ordi- 
nary vocations  as  usual.  The  police  force  of  the  city  has  been  reorganized  and  inefS- 
cient  members  have  been  dropped  from  the  rolls  and  others  appointed  in  their  places; 
and  General  J.  B.  Steedman  is  appointed  chief  of  police,  pro  tempore,  by  the  board  of 
police  commissioners.  General  Steedman  and  his  police  force  will  be  supported  by  the 
military,  and  assurance  is  given  alike  to  the  peaceful  and  the  lawless  that  everything 
at  my  command  and  to  the  utmost  of  my  ability  will  be  used  in  the  endeavor  to  obey 
these  instructions. 

"For  the  present,  political  processions  and  patrolling  the  streets  by  armed  men  are 
prohibited. 

"LOVELL  H.  EOUSSEAU, 
"Brevet  Major  General  TJ.  S.  A.,  Commanding  Department." 

In  the  face  of  this  order  democratic  clubs  did  have  processions,  and  armed  bands 
continued  their  violence  up  to  the  day  of  election.  The  week  preceding  the  election 
was  one  of  intense  excitement — the  whole  city  was  filled  with  alarm.  My  parlor  was 
constantly  filled  with  men  who  brought  reports  of  outrages  upon  their  persons  and 
property.  A  constant  stream  of  men  ran  from  the  gun  stores  of  the  city  with  arms  and 
ammunition,  and  every  evidence  of  general  tumult  and  rioting  was  apparent.  During 
this  time  I  was  in  daily  communication  with  the  commanding  general,  who  expressed 
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great  concern,  and  lamented  the  meager  force  at  his  disposal.  It  was  so  small  that 
General  Buchanan  stated,  in  General  Eousaeau's  presence,  that  he  (General  E.)  would 
be  as  much  justified  in  retiring  with  his  troops  as  he  would  before  an  enemy  of  superior 
force.  Such  was  the  condition  of  affairs  in  the  adjoining  parishes  of  St.  Bernard, 
Orleans,  and  Jefferson  for  the  sis  days  preceding  the  election ;  while  for  weeks  previous 
a  state  of  lawlessness  existed  in  more  than  half  the  parishes  of  this  State,  affecting  the 
security  of  every  citizen. 

You  ask  me  the  cause  of  all  this  trouble.  The  answer  is  to  be  found  in  the  deep- 
seated  animosity  of  the  rebel  element  of  this  State,  un whipped  of  justice  and  turned 
loose  by  Andrew  Johnson  upon  the  country  without  a  rebuke,  and  allowed  to  resist  by 
force  the  government  established  through  congressional  law  by  the  people  pf  this 
State ;  in  the  contumacy  of  the  old  ruling  aristocracy,  who  believe  they  were  born  to 
govern,  without  question,  not  only  their  slaves,  but  the  masses  of  the  white  people;  in 
the  laak  of  sufficient  physical  force  to  punish  rioters,  and  protect  the  honest  citizen  in 
his  life  and  property,  and  in  the  wanton  neglect  of  duty  by  the  President  in  not  furnish- 
ing, upon  the  application  of  the  legislature,  made  on  the  Ist  of  August,  even  if  he  had 
been  compelled  to  call  out  the  militia  of  the  several  States,  with  sufficient  force  to  pre- 
serve the  peace.  You  ask  me  if  I  advised  republicans  not  to  go  to  the  polls  and  vote. 
To  this  I  reply  that  I  had  no  authority  whatever  to  act  for  the  party ;  I  was  constantly 
engaged  in  my  official  duties,  and  left  to  the  respective  executive  committees  the  con- 
duct of  the  campaign.  I  was,  however,  consulted  by  the  chairman  of  the  republican 
State  committee,  who  showed  me  a  paper  imploring  the  republicans  to  stand  firm  and 
go  to  the  polls  on  the  day  of  the  election  and  vote.  This  circular  I  approved,  acted 
upon  the  advice  contained  in  it,  and  voted  for  Grant  and  Colfax,  although  I  felt  assured 
that  the  election  would  be  throughout  the  State  a  farce  or  tragedy. 

Such,  indeed,  was  the  fact,  as  the  following  figures  are  incontrovertible  evidence. 
The  election  for  the  ratification  of  the  constitution  took  place  not  quite  six  months 
prior  to  the  presidential  election.  As  you  know,  there  were  forty-eight  parishes  in  the 
State,  seven  of  which,  De  Soto,  Lafayette,  St.  Landry,  Vermillion,  Franklin,  Jackson, 
and  Washington,  gave  4,704  votes  for  the  constitution,  but  did  not  cast  a  single  vote 
for  General  Grant.  Eight  other  parishes,  to  wit,  Bienville,  Bossier,  Claiborne,  Caddo, 
Morehouse,  Union,  St.  Bernard,  and  Sabine,  gave  5,520  votes  for  the  constitution,  but 
cast  only  10  votes  for  General  Grant.  Twenty-one  parishes,  casting  for  the  ratification 
of  the  new  constitution  26,814,  gave  General  Grant  only  501  votes,  and  the] whole  State, 
polling  for  the  constitution,  in  April,  61,152  votes,  or  a  majority  of  17,413,  gave  General  _ 
Grant  in  November,  only  34,859  votes. 

It  is  impossible  for  me  to  give  in  the  limits  of  a  letter  all  of  the  facts  in  relation  to 
the  late  election  in  this  State.  A  committee  should  be  appointed  by  Congress  to 
investigate  the  whole  affair,  upon  whose  report  should  depend  the  count  of  this  State 
in  the  electoral  college  and  the  admission  of  the  representatives  elect  to  seats  in  Con- 
gress. 

In  conclusion,  I  assert  that  the  late  election  did  not  elicit  the  honest  will  of  the 
people,  and  that  the  result  was  attained  by  the  most  shameless  resort  to  murder,  assas- 
sination, tumult,  and  intimidation,  not  to  speak  of  proscnption,  that  was  ever  known 
in  this  country,  and  that  to  allow  it  to  go  as  the  expressed  will  of  the  people  would  be 
an  outrage  upon  republican  institutions  and  ruinous  to  good  government  here  for  years 
to  come. 

Very  respectfully, 

H.  C.  WAEMOTH, 

Governor  of  Louisiana. 

Hon.  William  P.  Kelloggg, 

United  States  Senate,  Washington,  D.  C. 


B. 

Hbadquaktbes  State  of  Louisiana, 

New  Orleans,  January  20,  1869. 

Dear  Sik:  In  a  printed  letter  of  the  date  of  December  10,  1868,  addressed  to  you  by 
Governor  Warmoth,  two  passages  relative  to  myself  occur,  which  I  cannot  allow  to  go 
unnoticed  without  having  my  motives  and  conduct  during  the  November  elections 
entirely  misconstrued. 

The  governor  says  that — 

"  At  an  interview  between  General  Eousseau,  General  Buchanan,  General  Hatch,  and 
myself,  I  became  satisfied  that  the  State  had  no  friend  in  General  Buchanan,  and  but 
little  reliance  was  to  be  put  in  his  active  co-operation.  He  was  severe  in  his  criticisms, 
and  seemed  to  sympathize  with  the  hostility  entertained  by  the  enemies  of  the  govern- 
ment to  the  Metropolitan  Police  department,  and  suggested  as  a  necessity  that  the  old 


490  L'lGEST   OF  ELECTION   CASES. 

rebel  force  be  restored.     Our  interview  termmated  without  any  satisfactory  under- 
standing." 

The  assertion  that  I  was  not  a  friend  of  the  State  would  be  cruel,  if  it  were  not  well 
known  to  yourself,  sir,  to  be  absurd.  No  one  is  more  fully  aware  than  Governor  War- 
moth  that  to  myself  and  the  prompt  measures  taken  by  me  on  the  day  after  the  reas- 
sembling of  the  legislature  at  its  last  session- was  due,  on  that  and  several  days  follow- 
ing, tlie  preservation  of  the  lives  of  himself  and  all  the  prominent  members  of  the 
republican  party,  in  the  legislature  and  of  the  new  State  government.  Does  he  call 
this  hostility  to  the  State  ? 

As  to  the  criticisms  referred  to,  he  has  forgotten  to  state  that  they  were  made  by  me 
as  a  soldier  and  not  as  a  politician.  A  few  days  before  the  presidential  election  the 
legislature  had  created  a  metropolitan  police  board,  with  a  view  to  the  appointment  of 
a  police  force  to  supersede  the  old  force,  under  the  control  of  the  mayor  of  the  city  and 
the  chief  of  police. 

This  appointment  of  the  members  of  the  new  force  created  intense  excitement 
throughout  the  city,  and  at  the  time  referred  to  very  seriously  threatened  its  peace. 
The  constitutionality  of  the  law  was  questioned,  and  hence  resistance  to  it  was  openly 
advocated.  The  members  of  the  metropolitan  force  became  utterly  demoralized,  the 
governor  became  alarmed,  and  when,  at  that  interview,  I  was  consulted  as  to  my  views, 
I  exjiressed  the  opinion  that,  as  a  military  man,  the  change  of  the  force  at  that  juncture 
was  unwise  and  injudicious,  as  it  was  similar  in  its  effect  to  changing  the  forces  of  a 
general  at  a  moment  when  he  expected  to  tight  a  battle ;  and  I  therefore  thought  it 
better  to  continue  the  old  force  on  duty  until  after  the  election.  I  had  used  that  force 
to  keep  the  peace  during  the  April  elections,  and  the  peace  had  been  preserved.  Its 
chief  had  been  appointed  by  General  Sheridan,  and  its  members  generally  by  Mayor 
Heath,  himself  an  appointee  of  the  same  general ;  and  hence  the  idea  of  calling  it  a 
disloyal  force  struck  me  as  not  only  improper,  but  as  absolutely  at  variance  with 
probability. 

All  this  was  known  to  the  governor,  and  yet  he  has  thought  proper  to  risk  his  repu- 
tation for  veracity  by  so  unnecessary  and  unwarranted  an  attack  upon  one  whose 
authority  he  well  knew  to  be  subordinate  to  that  of  the  department  commander ;  and 
withal  he  finds  himself  compelled  to  assail,  not  my  acts,  but  what  he  is  pleased  to  call 
my  motives  ;  and  this,  too,  in  the  very  face  of  the  acts  themselves. 

What  were  my  acts  ?  When  called  on  for  troops  to  protect  the  citizens  of  Gretna,  I 
sent  a  company  over  at  once.  When  informed  that  the  ferry-boats  were  taking  men 
*  over  to  that  point  to  create  a  riot,  I  stopped  the  boats  from  running  until  they  were 
released  by  higher  authority.  When  informed  that  large  parties  from  the  city  were 
about  to  proceed  to  St.  Bernard  in  three  steamboats,  with  a  view  of  keeping  up  the 
war  of  races  then  going  on  in  that  parish,  I  sent  a  force  down  to  the  landing  and  pre- 
vented the  movement.  Was  all  this  hostility  to  the  State  government  ?  I  hope  not. 
It  certainly  was  not  so  intended. 

My  fault,  I  think,  consists  in  this :  Congress  has  passed  certain  laws,  and  I  have 
executed  them,  without  consulting  any  one,  exactly  in  accordance  with  what  I  believed 
to  be  their  intent  and  meaning — as  a  soldier,  and  not  as  a  politician.  This  I  have  done 
conscientiously,  and  this  I  shall  do  as  long  as  I  hold  a  commission. 

The  next  passage  in  the  governor's  letter  to  which  I  refer  is  as  follows  : 

"It  was  so  small  that  General  Buchanan  stated  in  General  Rousseau's  presence  that 
he  (General  Rousseau)  would  be  as  much  justified  in  retiring  with  his  troops  as  he 
would  before  an  enemy  of  superior  force." 

This  passage  relates  to  the  number  of  troops  at  the  general's  disposal  in  the  city 
during  the  election  excitement.  The  inference  from  it  plainly  is  that  General  Rousseau 
told  the  governor  of  this  alleged  statement  of  mine.  Unfortvinately  for  the  cause  of 
truth,  the  lamented  general  has  passed  from  among  us ;  but  I  know  what  he  would 
have  said,  and  I  therefore  unhesitatingly  deny  that  he  ever  made  sucl^  a  statement  to 
Governor  Warmoth,  for  the  reason  that  it  would  not  have  been  true. 
Very  respectfully, 

ROBERT  C.  BUCHANAN, 
Brevet  Major  General  U.  S.  A.,  Commanding. 

Hon.  W.  P.  Kellogg, 

United  States  Senate,  Washington,  D.  C. 


State  of  LouiSLiusrA,  Executive  Department, 

New  Orleans,  January  26,  1869. 
My  Deae  Sir:  In  the  city  papers  I  see  a  letter  addressed  to  you  by  Brevet  Major 
General  R.  C.  Buchanan,  in  reply  to  mine  of  the  20th  of  December. 
The  general,  as  evidence  of  his  friendship  for  the  State,  says  that  he  sent  troops 
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to  Gretna  "to  protect  the  citizeiis,''  "and  when  informed  that  the  ferry-boats  were 
taking  men  over  to  that  point  to  create  a  riot,  I  stopped  them  until  released  by  higher 
authority."  That  "  when  informed  that  large  parties  from  the  city  were  about  to  pro- 
ceed to  St.  Bernard  in  three  steamboats,  with  a  view  of  keeping  up  the  war  of  races  then 
going  on  in  that  parish,  I  sent  a  force  to  the  landing  and  prevented  the  movement." 
He  thus  claims  the  credit  of  doing  what  I  know  Geneval  Eouaseau  ordered  him  to  do. 
But  giving  him  credit  for  these  acts,  how  did  he  execute  these  orders  ?  He  stopped  the 
boats  and  sent  troops  to  the  scenes  of  riot,  and  to  what  he  is  pleased  to  call  a  "war  of 
races."  But  did  he  disperse  the  mobs?  did  he  disarm  the  rioters  ?  Or  did  he  allow 
these  bands  of  armed  men  to  run  riot  throughout  these  localities,  without  iiriug  a  gun 
or  attempting  to  disarm  them  ?  Did  not  the  company  he  sent  to  Gretna  stand  with 
arms  stacked  and  see  the  mob  drive  the  detachment  of  police  out  of  the  town  and 
across  the  river?  The  evidence  is  clear  and  incontrovertible,  that  over  thirty  negroes 
were  killed  in  the  parishes  of  Jefferson,  Orleans,  and  St.  Bernard,  and  there  is  not  a 
single  instance  where  one  of  these  mobs  were  dispersed,  or  a  man  disarmed,  or  a  gun 
fired  by  United  States  troops.  As  further  evidence  he  says  :  "  To  the  prompt  meastu-es 
taken  by  me  on  the  day  after  the  assembling  of  the  legislature  was  due,  on  this  and 
several  days  foUowhie,  the  preservation  of  the  lives  of  himself  (myself)  and  of  the 
prominent  members  of  the  republican  party  in  the  legislature  and  of  the  State  govern- 
ment." Is  this  true?  Why,  then,  has  he  never  revealed  this  information  to  the  Presi- 
dent and  the  General  of  the  army  ?  In  my  letter  to  the  President  of  August  1,  1868, 
I  wrote  as  follows  : 

"  It  has  now  transpired  that  the  mob  which  threatened  the  legislature  some  weeks 
since  was  only  prevented  from  re-enacting  the  scenes  of  the  30th  July,  1866,  by  the 
presence  of  the  United  States  troops.  It  was  the  deliberate  intention  of  this  secret 
organization  to  assassinate  the  lieutenant  governor  and  speaker  of  the  house  of  repre- 
sentatives for  having  decided  questions  preliminary  to  the  organization  of  the  general 
assembly  in  a  manner  obnoxious  to  them." 

If  General  Buchanan  had  been  the  friend  of  the  State,  the  questioning  of  which  he 
denounces  as  "  cruel,  if  it  were  not  absurd,"  he  would  have  supported  my  application, 
and  that  of  the  legislature  to  the  President,  for  more  troops  with  which  to  maintain 
the  government  of  the  State  and  enforce  its  authority,  which  at  that  tiiue  was  openly 
resisted. 

His  carping  and  censorious  criticisms  were  none  the  less  severe  and  offensive,  and 
gave  quite  as  much  encouragement  to  the  leaders  of  the  democratic  mob,  although 
"made  as  a  soldier  and  not  as  a  politician."  He  was  nowhere  constituted  by  law  the 
censor  of  the  civil  government,  or  the  administration  of  the  new  police,  which,  he 
says,  was  created  "a  few  days  before  the  election,"  but  which,  in  fact,  was  created 
nearly  four  months  before  the  election.  He  was  here  to  use  his  troops  to  sustain  the 
civil  authority  constituted  as  it  was,  and  not  as  he  desired  it  to  be;  the  constitu- 
tionality of  which  he  says  "  was  questioned  and  resistance  openly  advocated,"  he  failed 
to  state,  and  openly  made  with  shot-guns  and  Winchester  rifles,  which  it  was  his  duty 
to  have  suppressed. 

He  says  that  to  call  the  police  force  which  he  had  used  during  the  April  elections 
■when  the  peace  had  been  preserved,  "  disloyal,  struck  me  as  not  only  improper,  but  at 
absolute  variance  with  probability  ;  that  the  chief  of  police  was  appointed  by  General 
Sheridan,  and  its  members  generally  by  Mayor  Heath,  himself  au  appointee  of  the 
same  general."  I  did  not  speak  of  the  jjolice  force  as  "  disloyal."  I  used  the  term  "  old 
rebel  force,"  meaning  the  very  men  that  constituted  his  police  in  April,  most  of  whom — 
officers  and  men — appointed  by  John  T.  Monroe,  were  participants  in  the  massacre  of 
the  30th  of  July,  1866,  and  who,  from  some  unaccountable  reason.  Mayor  Heath  retained. 

He  says  again : 

"My  fault,  I  imagine,  consists  in  this:  Congress  has  passed  certain  laws,  and  I  have 
executed  them,  without  consulting  any  one,  exactly  in  accordance  with  what  I  believed 
to  be  their  intent  and  meaning,  as  a  soldiei',  and  not  as  a  politician." 

One  thing  is  true :  he  never  consulted  with  any  republican  as  to  the  execution  of 
the  reconstruction  acts.  But  if  the  history  of  his  administration  will  not  show  that 
he  was  in  daily  communication  with  the  enemies  of  the  object  and  purpose  of  those 
laws,  public  opinion  is  sadly  in  fault,  and  should  be  set  right. 

I  would  not  have  given  any  attention  to  General  Buchanan's  letter,  notwithstariding 
the  many  false  positions  assumed  by  him  in  it,  were  it  not  that  he  raised,  in  the  follow- 
ing extract,  a  question  of  veracity  with  me : 

"  The  next  passage  in  the  governor's  letter  to  which  I  refer  is  as  follows :  '  It  was  so 
small  that  General  Buchanan  stated  in  General  Eousseau's  presence  that  he  (General 
Eonsseau)  would  be  as  much  justified  in  retiring  with  his  troops  as  he  would  before  an 
enemy  of  superior  force.'  This  passage  relates  to  the  number  of  troops  at  the  general's 
disposal  in  the  city  during  the  election  excitement.  The  inference  from  it  plainly  is, 
that  General  Eonsseau  told  the  governor  of  this  alleged  statement  of  mine.  Unfortu- 
nately for  the  cause  of  truth,  the  lamented  general  has  passed  from  among  us,  but  I 
know  what  he  would  have  said,  and  I  therefore  unhesitatingly  deny  that  he  ever 
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made  sucli  a  statement  to  Governor  Warmoth,  for  the  simple  reason  that  it  would  not 
have  been  true." 

Fortunately  for  the  cause  of  truth,  all  of  the  witnesses  present  on  that  occasion  have 
not  "passed  from  among  us."  The  following  telegram  from  General  J.  E.  West,  deputy 
United  States  marshal,  and  late  of  the  United  States  Army,  will  tell  its  own  story : 

"Washington,  D.  C,  January  23, 1869. 
"  To  Governor  H.  C.  Wakmoth  : 

"  I  have  your  telegram  of  to-day,  inquiring  whether  General  Buchanan  stated  in  my 
presence  and  that  of  General  Rousseau,  during  our  troubles,  or  immediately  preceding 
the  election,  that  he  (General  Eousseau)  would  be  as  much  justified  in  retiring  with  his 
troops  as  he  would  before  an  enemy  of  superior  force.  I  reply  that  General  Buchanan 
did  address  that  precise  lamguage  to  me,  and  that  General  Eousseau  was  present.  This 
occurred  at  an  interview  between  Generals  Eousseau  and  Buchanan  and  myself,  about 
one  week  before  the  election,  and  subsequent  to  your  having  sought  the  intervention 
of  the  military  authorities  to  preserve  the  peace.  General  Eousseau  stated  that  his 
forces  were  so  meager  as  to  put  it  out  of  his  power  to  suppress  by  force  the  prevailing 
outrages,  and  that  if  he  came  into  collision  with  the  populace,  he  could  only  expect  to 
sustain  himself,  but  would  be  unable  to  quell  any  outbreak  of  violence.  To  this  view 
General  Buchanan  assented,  and  then  made  the  remark  about  retiring,  which  you  have 
quoted.  Both  of  these  officers  manifested  much  anxiety  about  the  critical  position  of 
affairs,  and  their  expressions  to  me  were  to  my  mind  at  the  time  the  conclusions  at  which 
they  had  arrived  as  to  the  best  method  of  preserving  the  ijeace,  and  that  the  small  num- 
ber of  troops  at  their  disposal  was  such  as  to  make  coercion  not  only  a  doubtful,  but 
fatal,  proceeding.  No  person  of  cool  judgment,  knowing  the  facts,  would  at  that  time 
have  dissented  from  their  views.  The  conversation  was  caused  by  my  visiting  General 
Eousseau  to  inquire  whether  he  had  called  upon  the  ex-Union  soldiers  then  in  the  city 
to  organize  and  co-operate  with  him.  He  said  that  he  had  not  done  so — that  it  would 
be  folly  to  do  it,  and  that  he  knew  of  no  means  of  preserving  the  peace  but  through 
his  personal  influence  with  the  citizens.  To  all  of  this  General  Buchanan  assented, 
and  I  am  satisfied  that  when  the  occasion  is  recalled  to  his  mind  he  will  remember  his 
remark.  On  the  evening  of  the  same  day  I  told  you  of  the  purport  of  the  interview, 
and  repeated  the  remark  of  General  Rousseau,  that  he  had  but  four  hundred  and  fifty 
men,  and  General  Buchanan's  opinion  that  General  Eousseau  would  be  j  ustified  in  retiring. 

"J.  E.  WEST." 

Very  respectfully,  your  obedient  servant, 

H.  C.  WAEMOTH. 
Hon.  W.  P.  Kellogg, 

United,  States  Senator,  Washington,  D.  C. 


MINOEITY  REPORT. 

Mr.  Kerr  submits  the  following  as  the  views  of  the  minority  of  the 
committee : 

In  the  cases  of  Simon  Jones  vs.  James  Mann,  and  Caleb  8.  Sunt  vs.  J. 
W.  Menard,  the  undersigned  members  of  the  Committee  of  Elections  aslc 
leave  to  submit  as  a  minority  report : 

That,  in  respect  to  the  case  of  Simon  Jones,  contestant,  they  fully 
concur  in  the  conclusion  of  the  majority  of  the  committee  that  the  claim 
of  Simon  Jones  to  the  seat  in  contest  has  not  been  sustained;  but  in  the 
conclusion  of  the  majority  in  respect  to  the  case  of  Hunt  vs.  Menard 
the  undersigned  cannot  concur. 

The  conclusion  of  the  majority  in  this  case  is  substantially  that  neither 
Hunt  nor  Menard  is  entitled  to  the  seat,  because  the  election  is  invalid 
by  reason  of  intimidation,  fraud,  and  violence. 

As  the  validity  of  the  election  upon  any  ground  was  not  drawn  in 
question  by  either  of  the  parties  to  the  contest  between  said  Hunt  and 
Menard,  nor  in  any  manner  directly  or  indirectly  in  the  proceedings 
before  the  committee  submitted  for  consideration,  nor  allegation  made, 
nor  proof  offered,  nor  argument  submitted  in  respect  to  any  supposed 
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invalidity,  illegality,  irregularity,  or  unfairness  of  the  election,  it  is  appa- 
rent that  the  majority  has  traveled  out  of  the  record  in  the  consideration 
of  the  case;  abandoned  the  rights  of  the  parties;  ignored  tbe  merits  of 
the  contest;  disregarded  the  constitutional  rights  aijd  the  interests  of 
the  constituency;  taken  issue  with  the  House  on  its  recent  emphatic 
recognition  of  the  validity  of  the  election  in  question,  and  rendered  a 
verdict  upon  a  matter  not  at  all  in  controversy.  The  undersigned  there- 
fore do  not  concur  in  the  conclusion  of  the  majority,  and  proceed  to 
present  to  the  House  their  conclusions  in  respect  to  the  contest  between 
Mr.  Hunt,  contestant,  and  Mr.  Menard,  returned  member,  the  history 
and  facts  of  which  will  be  briefly  given. 

By  the  death  of  James  Mann  a  vacancy  was  caused  in  the  representa- 
tion of  the  second  congressional  district  of  Louisiana  in  the  present 
fortieth  Congress.  The  district  comprised  the  First,  Second,  Third, 
Tenth,  and  Eleventh  wards  of  the  city  of  !New  Orleans,  in  the  parish  of 
Orleans,  and  the  parishes  of  Jefferson,  St.  Charles,  St.  John  the  Baptist', 
St.  James,  Lafourche,  and  Terrebonne.  The  electors  of  the  district 
were  notified  according  to  law  to  choose  a  representative  to  fill  said 
vacancy,  at  the  general  election  to  be  held  November  3,  1868,  for  elect- 
ors of  President  and  Vice-President  of  the  United  States,  and  for  rep- 
resentatives in  the  forty-first  Congress.  Such  election  was  held  accord- 
ingly, and  Caleb  S.  Hunt  and  J.  W.  Menard  were  candidates  and  were 
voted  for  to  fill  said  vacancy,  and  according  to  the  returns  of  the  votes 
made  to  ttie  secretary  of  state,  and  filed  of  record  in  his  office,  the  num- 
ber of  votes  cast  for  said  candidates  respectively  was  as  follows : 

Hunt.         Menard. 

In  the  parish  of  Orleans 11, 535  93 

In  the  parish  of  Jefl'erson 2, 224  662 

In  the  parish  of  St.  Charies 264  1, 335 

In  the  parish  of  St.  John  the  Baptist 452  1, 274 

In  the  parish  of  St.  James 770  2, 160 

In  the  parish  of  Lafourche 1, 799  1, 613 

In  the  parish  of  Terrebonne 1, 297  1, 541 

Total 18, 341  8, 678 

Showing  a  majority  for  Hunt  of  9,663  votes. 

At  the  canvass  of  said  votes  by  the  board  of  State  canvassers,  the 
returns  from  the  parishes  of  Orleans,  Jefferson,  St.  John  the  Baptist, 
and  Terrebonne  were  ri^jected  from  computation,  and  thereby  the  num- 
ber of  votes  cast  for  Hunt  was  reduced  from  18,341  to  2,833,  and  the 
number  cast  for  Menard  reduced  from  8,678  to  5,108,  and  resulting  in 
an  apparent  majority  in  the  district  of  2,275  for  Menard;  and  there- 
upon, under  date  of  November  25, 1868,  he  received  a  certificate  of  his 
election  to  fill  the  vacancy  aforesaid. 

On  the  18th  of  December  following  Hunt  presented  to  the  House  his 
protest  against  Menard  being  admitted  to  the  seat,  and  giving  notice  of 
contest  and  grounds  thereof,  and  claiming  the  seat  for  himself  and  filing 
the  proofs  of  his  title  thereto ;  and  said  papers,  together  with  the  cer- 
tificate of  Menard,  were,  on  motion,  referred  to  the  committee. 

Such  was  the  history  and  status  of  the  case  as  it  came  before  com- 
mittee. 

The  allegations  of  contest  set  up  by  Mr.  Hunt  are  substantially  as 
follows : 

1.  That  at  the  election  held  in  the  second  congressional  district  of 
Louisiana,  November  3,  1868,  to  choose  a  representative  to  fill  the 
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vacancy  in  the  fortieth  Congress  caused  by  the  death  of  James  Mann, 
he  (Hunt)  received  18,341  votes,  and  J.  W.  Menard  received  8,678  votes, 
showing  a  majority  for  him  (Hunt)  of  9,663  votes. 

To  support  this  allegation  Mr.  Hunt  filed  in  evidence  an  authenticated 
copy  of  the  returns  of  said  votes  filed  of  record  in  the  ofQce  of  the  sec- 
retary of  state. 

2.  That  the  refusal  of  the  board  of  State  canvassers  to  compute  the 
votes  returned  to  the  secretary  of  state  from  the  parishes  of  Orleans, 
Jefferson,  St.  John  the  Baptist,  and  Terrebonne,  was  contrary  to  the 
laws  of  Louisiana;  and  the  reasons  assigned  by  the  State  canvassers  for 
their  refusal,  to  wit,  insufficiency  and  informality  in  the  execution  of  the 
returns,  do  not  apply  to  the  returns  from  the  parish  of  Orleans,  which 
were  made  and  executed  in  all  respects  in  conformity  to  law. 

To  support  this  allegation,  Mr.  Hunt  filed  in  evidence  the  law  of 
Louisiana  concerning  elections,  and  an  authenticated  copy  of  the  certifi- 
cate of  the  board  of  State  canvassers  as  filed  of  record  in  the  office  of  the 
secretary  of  state. 

Mr.  Menard  neither  answers  nor  denies  the  allegations  or  testimony 
submitted  by  Mr.  Hunt,  but  objects  to  Mr.  Hunt  proceeding  in  his  con- 
test on  the  ground  that  he  (Hnnt)  kad  failed  to  give  him  (Menard)  the 
notice  of  contest  prescribed  by  law. 

To  this  objection  Mr.  Hunt  answers,  that  the  notice  of  contest  which 
he  laid  before  the  House  on  the  18th  December,  1868,  (within  the 
thirty  days  required  by  law,)  was,  at  the  time,  known  to  him,  (Menard,) 
he  being  present  in  the  House  at  the  time  to  present  his  credentials ;  that 
the  grounds  of  contest  were  particular! j'  set  forth  in  said  notice ;  that 
the  contest  was  so  limited  in  its  range  of  inquiry  and  investigation  as 
to  require  only  testimony  of  record  and  construction  of  law ;  that  such 
testimony  was  furnished  along  with  the  notice,  and  therefore  Mr.  Hunt 
submits  that  Mr.  Menard  had  notice  sufiftcient  in  all  respects  of  time  and 
particularity  to  put  him  upon  his  defense. 

Since  the  passage  of  the  act  of  1851  regarding  contested  elections,  the 
rulings  and  decisions  of  the  Committee  of  Elections,  sustained  by  the 
House,  in  respect  to  the  construction  and  application  of  its  provisions 
and  the  practice  thereunder,  have  been  most  liberal  in  regard  to  the 
personal  rights  of  contestants  and  the  constitutional  rights  of  constitu- 
encies, and  the  rights  and  powers  of  the  House  as  involved  more  or  less 
in  everj'^  case  of  contested  election.  (See  case  of  Wright  vs.  Fuller, 
Contested  Elections,  vol.  2,  p.  154.)    The  committee  says : 

The  intention  of  the  law  requiring  this  notice  to  be  given  was  to  prevent  any  sur- 
prise being  practiced,  and  to  put  the  sitting  member  upon  a  proper  defense. 

Also,  case  of  Daily  vs.  Bstabrook,  vol.  2,  p.  304,  the  committee  says : 

All  the  act  of  1851  contemplates  is  fair  notice  of  the  subject-matter  of  contest  within 
the  time  specified  by  the  act  itself ;  as  the  sitting  member  has  had  such  notice,  in  the 
opinion  of  the  committee,  he  has  no  ground  for  complaint. 

Also,  case  of  Williamson  vs.  Sickles,  vol.  2,  p.  290,  the  committee  says : 

The  committee  does  not  consider  the  law  of  1851  as  of  absolute  binding  force  upon  this 

House,  for  by  the  Constitution  "each  house  shall  be  the  judge  of  the  election,  returns, 

and  qualifications  of  its  own  members,"  and  no  previous  house  and  senate  can  judge 

for  them. 

Again,  same  case,  page  291 : 

But  the  constituency  has  a  greater  interest  than  all  others  in  this  question.  The 
rights  of  the  electors  of  the  third  congressional  district  of  New  York  are  involved  in 
this  controversy,  and  should  not  be  compromitted  by  any  laches,  if  any  exist,  for  which 
they  are  not  responsible.  It  is  of  more  consequence  that  their  voice  should  have 
expression  here  through  their  lawfully  elected  representative,  whoever  he  may  be,  than 
that  this  or  that  man  should  enjoy  the  emoluments  or  honors  of  the  office. 
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Also,  case  of  Vallandigham  vs.  Campbell,  vol.  2,  p.  230,  the  commit- 
tee says: 

Neither  the  committee  nor  the  House  is  hound  by  the  usual  rules  and  principles  of 
evidence,  but  should  proceed  upon  more  liberal  principles  in  the  investigation  of  truth. 
They  regard  a  contested  election  not  as  a  mere  private  litigation,  but  a  great  public 
inquiry,  where  the  real  parties  are  not  so  much  the  returned  member  aud  the  contest- 
ant, as  the  voters  of  the  district. 

Also,  case  of  Chapman  vs.  Ferguson,  vol.  2,  p.  230,  the  committee  says-: 

The  question  to  solve  is  not  what  these  parties  have  done  or  omitted  to  do,  but  what 
was  the  express  wish  of  the  people  of  Nebraska  as  between  these  candidates  at  their 
late  election. 

And  SO  in  mapy  other  cases  which  it  is  not  deemed  necessary  to  cite. 

In  the  judgment  of  the  undersigned,  in  view  of  the  facts  in  the  prem- 
ises and  in  the  spirit  of  such  rulings  of  the  Committee  of  Elections,  the 
notice  given  by  Mr.  Hunt  as  aforesaid  was,  for  all  the  purposes  of  this 
contest  aud  protection  of  the  rights  of  Mr.  Menard,  legally  and  substan- 
tially sufficient. 

Having  thus  disposed  of  the  only  preliminary  question  which  arose  in 
the  consideration  of  the  case,  and  indeed  the  only  question  submitted 
on  the  part  of  Mr.  Menard,  it  only  remains  for  the  undersigned  to  say 
that,  in  their  judgment,  the  contest  on  the  part  of  Mr.  Hunt  has  been 
fully  sustained  in  view  of  both  the  law  and  the  facts. 

It  has  been  shown  that  a  vacancy  occurred  in  the  representation  of 
the  second  congressional  district  of  Louisiana.  It  has  been  shown  that 
an  election  was  ordered  and  held,  according  to  law,  to  fill  such  vacancy. 
It  has  been  shown  that  of  the  votes  cast  at  said  election  Caleb  S.  Hunt 
received  18,341,  and  J.  W.  Menard  received  8,678,  being  a  majority  of 
9,663  votes  for  Hunt,  It  has  been  shown  that,  of  the  seven  parishes 
composing  the  said  second  district,  the  returns  made  to  the  secretary  of 
state  of  the  votes  cast  in  three,  viz,  parishes  St.  James,  St.  Charles,  and 
Lafourche,  were  admitted  by  the  board  of  State  canvassers  to  be  cor- 
rectly made,  and  that  in  those  parishes  the  votes  cast  were  for  Caleb 
S.  Hunt  2,833,  and  for  J.  W.  Menard  5,108.  It  has  been  shown  that 
the  votes  cast  in  the  other  four  parishes  composing  said  second  district, 
viz,  parishes  Orleans,  St.  John  the  Baptist,  Terrebonne,  and  Jefferson, 
were  rejected  .from  computation  by  the  board  of  State  canvassers  for 
alleged  insufflciency  and  informality  in  the  making  or  executing  the 
returns  thereof — that  is  to  say,  not  having  been  made  or  executed  by 
the  persons  designated  by  law  to  make  the  returns,  or  having  been  made 
or  executed  by  a  less  number  than  required  by  law. 

It  has  been  shown  the  law  of  Louisiana  required  that  the  returns  of 
the  votes  cast  at  the  election  in  question  in  each  parish  should  be  made 
by  the  supervisors  of  registration  of  the  parish  to  the  secretary  of  state. 

It  has  been  shown,  by  admission  of  the  board  of  State  canvassers,  that 
the  returns  of  the  votes  cast  in  that  part  of  the  parish  of  Orleans  com- 
prised within  the  second  congressional  district  were  made  by  the  super- 
visors of  registration  thereof,  appointed  under  an  act  (N^o.  92)  approved 
September  19,  1868,  providing  for  additional  supervisors  of  registration, 
whose  duty  and  authority  said  board  of  State  canvassers  consider  lim- 
ited to  registration,  and  extended  to  making  returns  of  election. 

It  has  been  shown  that  by  a  subsequent  act,  (No.  164,)  approved  Octo- 
ber 19, 1868,  it  is  expressly  made  the  duty  of  the  supervisors  of  registra- 
tion to  make  returns  of  election. 

It  has  been  shown  that  the  votes  so  returned  by  the  supervisors  of 
registration  in  the  parishof  Orleans,  as  cast  at  the  said  election  to  fill  said 
vacancy,  were  for  Caleb  S.  Hunt  11,535,  and  for  J.  W.  Menard  93. 
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Therefore,  from  what  has  thus  been  .shown,  in  the  judgment  of  the 
undersigned,  the  returns  made  of  the  votes  cast  in  the  parish  of  Orleans 
are  in  law  and  fact  competent  returns,  and  were  improperly  rejected 
from  computation  by  the  State  canvassers,  and  that  the  said  votes  should 
be  computed  with  the  votes  of  the  three  parishes,  viz.,  Lafourche,  St. 
Charles,  and  St.  James,  which  were  computed  as  aforesaid. 

If  that  be  done,  then  the  aggregate  number  of  votes  returned  and 
computed  from  said  parishes,  viz.,  Lafourche,  St.  Charles,  St.  James, 
and  Orleans,  will  be  for  Caleb  S.  Hunt  14,368,  and  for  J.  W.  Menard 
5,201 — a  majority  for  Hunt  of  9,167  votes. 

In  view  of  such  result,  the  undersigned  deem  it  unnecessary  to  consider 
the  objections  made  by  the  State  canvassers  in  respect  to  the  returns 
from  the  three  remaining  parishes,  viz.,  Jefferson,  St.  John  the  Baptist, 
and  Terrebonne ;  for  if  the  votes  from  Said  parishes  be  computed  the 
final  result  from  the  whole  district  would  be  but  very  slightly  changed, 
and  a  large  majority  would  still  remain  in  favor  of  Mr.  Hunt. 

We  also  deem  it  entirely  unnecessary  to  consider  any  question  arising, 
or  that  may  be  supposed  to  arise,  out  of  the  change  in  the  territorial 
extent  and  limits  of  the  second  district  by  the  legislature  after  the  election 
of  Colonel  Mann.  No  such  question  can,  in  any  event,  or  upon  any  legal 
view  of  it,  change  the  first  conclusion  to  which  we  have  arrived.  The 
conclusive  facts  remain  that  there  was  a  vacancy,  and  it  was  filled  in 
accordance  with  the  law  of  Louisiana. 

In  the  judgment  of  the  undersigned,  based  upon  facts  most  satisfac- 
torily proven,  and  upon  the  plainest  construction  of  law,  Caleb  S.  Hunt 
is  shown  to  have  been  chosen  by  a  large  majority  of  the  votes  cast  by 
the  electors  in  the  second  congressional  district  of  Louisiana  at  the  elec- 
tion in  question,  to  fill  the  vacancy  in  the  fortieth  Cbngress  caused  by 
the  death  of  James  Mann. 

Since  the  first  draught  of  the  report  of  the  majority  was  read  to  the  com- 
mittee, and  since  the  foregoing  part  of  the  minority's  views  was  prepared, 
our  colleague,  who  reports  for  the  majority,  has  added  to  his  report  a 
fuller  statement  of  some  points,  which  render  proper  the  following  addi- 
tional statements  by  us. 

The  election  held  in  the  second  district  of  Louisiana,  at  which  each 
party  to  this  contest  claims  to  have  been  elected,  was  held  under  the 

law  of ,  redistricting  the  State  for  congressional  purposes,  and 

the  second  district,  under  the  latter  law,  had  different  territorial  limits 
from  the  second  district  as  it  was  constituted  at  the  time  Colonel  Mann 
was  elected.  It  is  insisted  by  the  majority  that  the  election  is  therefore 
void ;  that  it  ought  to  have  been  ordered  by  the  governor,  and  held  in 
the  old  and  not  in  the  new  district. 

The  authorities  upon  this  point  are  not  numerous,  but  it  is  believed 
that  all  that  do  exist  are  inconsistent  with  the  conclusion  of  the  major- 
ity. The  only  precedent  in  the  records  of  Congress  is  the  case  of  Per- 
kins against  Morrison,  from  New  Hampshire,  in  the  thirty-first  Congress. 
In  that  case  it  was  decided  by  the  Committee  of  Elections,  and  approved 
by  the  House,  that  "the  election  was  properly  held  in  the  towns  denoip- 
inated  the  third  district  under  the  latest  law  of  the  State."  The  reason- 
ing of  the  majority  of  the  committee  in  that  case  seems  clear,  forcible, 
and  conclusive.  The  regulation  of  the  districts  is  under  the  exclusive 
control  of  the  States  until,  by  act  of  Congress,  it  is  taken  from  them. 
This  jurisdiction  has  never  yet  been  asserted  by  Congress.  The  State, 
therefore,  had  full  power  to  create  the  new  district.  It  did  so,  and  then 
repealed  all  pre-existing  laws  on  the  subject.  The  vacancy  could  not 
have  been  filled  by  an  election  held  otherwise  than  under  the  provisions 
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of  the  last  law.    It  was  therefore  so  held,  in  fact,  and  by  order  of  the 
governor  of  the  State. 

But  as  we  proceed  to  make  it  clear  that  if  the  entire  vote  cast  in  the 
election  precincts  now  included  in  the  second  district  which  were  not  in 
the  old  district  be  rejected,  it  will  not  materially  change  the  result, 
or  in  any  just  sense  sustain  the  decision  of  the  majority  in  this  case. 
The  decision  of  the  majority  amounts  to  a  denial  of  representation. 
This  ought  never  to  be  done  where  it  is  possible  to  avoid  it. 

It  is  argued  by  the  majority  of  the  committee  that  the  electors  of  the 
second  district  who  orgihally  voted  at  the  election  of  Mr.  Mann,  to  serve 
during  the  fortieth  Congress,  could  alone  legally  elect  a  successor  to 
All  his  vacancy  for  the  same  Congress,  and  therefore  that  the  recent 
election,  November  3,  1868,  to  fill  such  vacancy,  was  invalid  by  reason 
of  the  participation  therein  of  the  electors  of  the  several  parishes  and 
the  ward  which  had  been  added  to  the  district  since  Mann's  election. 
If  this  argument  be  sound,  it  can  fairly  and  legally  apply  only  in  such 
cases  where  the  legitimate  vote  cannot  be  separated  nor  sufficiently 
ascertainable  from  the  illegitimate.  It  will  not,  in  that  view,  apply  to 
the  case  under  consideration,  for  the  electors  who  did  vote  at  the  elec- 
tion of  Mr.  Mann  originally  also  voted  at  the  recent  election  to  fill  his 
vacancy,  and  their  vote  can  readily  and  quite  satisfactorily  be  ascer- 
tained ;  and  if  it  can  be  satisfactorily  shown,  then,  upon  the  theory  of 
the  majority,  that  vote  would  constitute  a  valid  election.  We  think 
that  vote  of  the  original  second  district  at  the  election  JS^ovember  3,  to 
fill  the  vacancy  iu  question,  is  quite  reliably  and  satisfactorily  shown 
as  follows : 

When  Mr.  Mann  was  elected,  the  second  congressional  district  was 
entirely  within  the  parish  of  Orleans,  and  conij)rised  the  whole  of  the 
First,  Second,  and  Third,  one  precinct  of  the  Fourth,  and  the  whole  of  the 
Tenth  ward  of  the  city  of  New  Orleans.  At  the  election  November  3, 
to  till  the  vacancy,  the  portion  of  the  second  district  within  the  parish 
of  Orleans  comprised  the  First,  Second,  Third,  Tenth,  and  Eleventh  wards 
of  the  city  of  New  Orleans,  the  precinct  of  the  Fourth  ward  having  been, 
by  the  change  of  the  district,  taken  from,  and  the  Eleventh  ward  added 
to,  the  district.  The  votes  returned  from  the  parish  of  Orleans,  at  the 
recent  election  to  fill  the  vacancy,  were,  therefore,  cast  by  the  electors 
of  the  original  second  congressional  district,  except  those  cast  in  the 
Eleventh  ward,  which  had  been  added  to  the  district  since  the  election 
of  Mr.  Mann;  and  the  whole  number  of  votes  so  cast  and  returned  from 
the  parish  of  Orleans  was  11,628— for  Caleb  S.  Hunt,  11,535 ;  for  J.  W. 
Menard,  93.  If  from  these  figures  be  taken,  as  should  be,  the  number 
cast  for  each  candidate  bj^  electors  of  the  Eleventh  ward,  the  result  would 
shoiv  exactly  the  vote  of  the  original  second  district,  excepting  the  single 
precinct  of  the  Fourth  ward,  which  did  not  vote.  It  is  not  known  pre- 
cisely from  any  testimony  before  the  committee  what  number  of  votes 
were  cast  for  the  candidates* respectively,  in  the  Eleventh  ward ;  but 
from  an  authentic  copy  of  the  registry  record  the  number  of  electors 
registered  in  the  Eleventh  ward  was  2,785.  As  the  votes  cast  might 
have  equaled,  but  could  not  have  exceeded,  the  registry,  it  may  be 
assumed  that  the  number  of  votes  cast  in  the  Eleventh  ward  was  2,786 ; 
and  if  that  number  be  deducted  wholly  from  the  11,535  shown  to  have 
been  cast  for  Mr.  Hunt,  he  will  then  have  received  from  the  electors  of 
Mann's  original  district  8,748,  and  a  majority  of  8,665  over  Mr.  Menard. 
In  the  single  precinct  of  the  Fourth  wardj  originally  belonging  to  Mann's 
district,  no  vote  to  till  the  vacancy  was  taken,  in  consequence  of  the  pre- 
cinct having  been  taken  from  the  second  district;  but  if  a  vote  had  been 
H.  Mis.  Doc.  152 32 
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taken  in  that  precinct,  the  general  result  would  have  been  affected  but 
little  eitlicr  way,  because,  as  shown  by  the  late  election,  the  entire  vote 
of  that  precinct  did  not  exceed  600 ;  and  if  it  be  all  taken  from  the  vote 
given  to  Mr.  Hunt,  it  only  slightly  reduces  his  majority. 

In  the  case  of  Perkins  again  Morrison,  the  committee  in  reply  to  the 
argument  based  upon  the  assumption  that  certain  constituencies  might 
have  two  representatives  at  the  same  time  if  the  election  be  held  valid 
in  the  new  district,  say : 

But  the  argument  of  tlie  contestant  is  founded  upon  an  erroneoiis  view  of  the  tlieory 
of  constitutional  representation.  Tlie  extent  of  tlie  trust  is  not  measured  by  the  num- 
ber of  those  who  were  the  agents  in  the  selection  of  the  representative.  Tile  Constitu- 
tion uniformly  speaks  of  the  members  of  the  House  as  representatives  chosen  by  the 
people  of  the  several  States.  No  matter  how  or  by  whom  elected,  no  matter  how  lim- 
ited may  be  the  elective  franchise,  each  is  tlie  representative  of  the  entire  people  of  a 
State,  and  not  the  less  so  because  only  a  part  of  the  people  participated  immediately  in 
his  election.  True,  they  are  elected  by  districts,  but  the  division  of  a  State  into  dis- 
tricts is  a  regulation  of  the  manner  of  the  election,  and  not  of  the  extent  of  representa- 
tion. The  district  is  a  political  division,  formed  solely  for  the  purpose  of  election  ;  it  is 
a  territorial  division.  While  its  limits  remained  fixed  its  inhabitants  may  change. 
That  electors  who  voted  in  the  second  district  in  March,  1849,  voted  also  in  the  third 
in  October,  1849,  is  no  unusual  occurrence.  Had  the  second  districting  act  never  been 
passed,  '.  lie  same  might  have  happened  by  the  removal  of  electors  from  one  district  to 
the  other.  In  that  case,  as  now,  they  would  have  voted  for  two  members  of  the  same 
Congress. 

So  it  may  occur,  and  often  does,  that  an  elector,  after  having  voted  in  one  State  for 
a  representative  to  this  House,  removes  to  another,  acquires  citizenship,  and  votes  for 
a  second  representative  in  the  same  Congress.  In  the  State  of  Virginia,  freeholders  in 
two  congressional  districts  may  vote  upon  the  same  day  for  a  representative  in  each 
district.  If  this  objection  urged  against  receiving  the  votes  given  in  the  new  precincts 
be  valid,  it  is  equally  available  against  the  reception  of  votes  from  elector.^  who  have 
changed  their  residence  and  those  in  Virginia  who  have  already  voted  in  one  district. 
There  is,  however,  no  constitutional  or  legal  provision  which  prohibits  such  voting, 
and  yimr  committee  are  not  informed  that  even  its  propriety  has  ever  been  assailed. 
This  has  properly  been  left  to  the  discretion  of  the  people  of  the  several  States.  It  cer- 
tainly should  net  influence  the  House  while  sitting  as  a  judicial  tribunal. — Second  Coiit 
Eke.  Cas.,p.  145. 

In  this  connection'  we  invite  attention  to  a  certified  copy  of  the 
oflicial  registry  for  the  city  of  New  Orleans  and  the  parishes  which 
now  constitute  parts  of  the  second  district,  which  is  appended  to  this 
report. 

We  therefore  recommend  the  adoption  of  the  following  resolution : 
Resolved,,  That  Caleb  S.  Hunt  is  entitled  to  a  seat  in  this  House  as  a 
representative  of  the  second  congressional  district  of  Louisiana,  in  place 
of  James  Mann,  deceased. 

M.  0.  KERB. 

JOHN  W.  CHANLEE. 


State  of  Louisiana,  Office  of  Seceetaky  or  State, 

New  Orleans, ,  1868. 

This  is  to  certify  that  the  following  is  a  correct  statement  of  the  number  of  persons 
registered  in  the  parishes  below  mentioned,  under  and  by  authority  of  an  act  of  the 
legislature,  approved  September  7,  1868,  as  shown  by  the  records  of  the  hoard  of  regis- 
tration of  the  State  of  Louisiana: 

Orleans,  ward  one 

Orleans,  ward  two 4, 104 

Orleans,  ward  three,  front 2, 568 

Orleans,  ward  three,  rear 4, 449 

Orleans,  ward  four 2,  876 

Orleans,  ward  five 4, 462 

Orleans,  ward  six 2, 808 

Orleans,  ward  seven 3, 941 

Orleans,  ward  eight 2, 618 

Orleans,  ward  nine 2, 692 
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Orleans,  ward  ten 3, 278 

Orleans,  ward  eleven 2,  785 

Orleans,  right  bank 2,  026 

Jefferson 5,969 

St.  Charles 1,648 

St.  .John  Baptist 1,  911 

St.  James 3,  081 

Terrebonne 3, 279 

Lafourche 3,  570 

Total  amount 58,  065 

Deducting  the  Fourth,  Fifth,  Sixth,  Seventh,  Eighth,  and  Ninth  \\arils,  and 
Orleans,  right  hauli,  showing  the  iiotal  registered  vote  of  the  second  congres- 
sional district  to  be 36,  642 


Given  under  my  hand  and  the  seal  of  the  State  this  the  9th  day  of  December,  in  the 
year  of  onr  Lord  1868,  and  of  the  independence  of  the  United  States  the  ninety-third. 
[SEAT..]  GEO.  E.  BOVEE, 

Secretary  of  State. 

The  books  of  registration  of  the  First  ward  were  so  badly  mutilated  by  some  person  on 
the  night  of  the  1st  November  as  to  render  them  useless,  aud  consequently  they  were 
not  filed  of  record  with  the  board  of  registration.  The  number  of  names  registered  up 
to  that  time  was  3,130. 


THOMAS  A.  HAMILTON. 

This  claim  for  additional  representation  was  not  acted  upon  in  the  House. 

February  18, 1869. — Mr.  Shellabarger,  from  the  Committee  of  Elections, 
made  the  following  report : 

The  Committee  of  Elections.,  to  which  was  referred  tlie  certificate  of  Thomas 
A.  Hamilton  J  as  a  representative  from  the  State  of  Tennessee  in  the  for- 
tieth Congress.,  stibmits  the  following  report: 

Under  the  existing  law  Tennessee  has  assigned  to  her  eight  repre- 
sentatives who  now  hold  seats  in  the  House.  The  claimant  asks  that 
he  shall  be  admitted  as  an  additional  and  ninth  representative. 

It  is  admitted  that  there  is  no  act  of  Congress  authorizing  the  election 
by  Tennessee  of  more  than  the  eight  members  now  representing  that 
State,  or  apportioning  to  the  State  nine  representatives. 

Your  committee  is  unanimously  of  the  opinion  that,  in  the  absence 
of  such  act  of  Congress,  the  claimant  cannot  be-  properly  admitted.. 
Upon  this  question  your  committee  does  not  deem  it  necessary  to  submit 
any  remarks,  as  it  is  not  a  question  of  any  doubt,  and  the  claimant  is 
not  understood  to  question  the  correctness  of  this  conclusion  of  the' 
committee. 

This  really  disposes  of  everything  properly  before  the  committee  by 
the  order  of  the  House.  The  only  matter  referred  was  whether  the 
claimant  ought  to  be  admitted  to  a  seat  as  a  representative  from  Ten- 
nessee. The  decision  of  the  committee,  which  is  above  stated,  fully  dis- 
poses of  that. 

But  as  the  claimant  insists  that  an  act  of  Congfess  ought  to  be  now 
passed  apportioning  an  additional  representative  to  his  State  in  the  for: 
tieth  Congress,  and  that  he  shall  be  admitted  under  it,  and  as  he  asks 
that  the  Congress  shall  proceed  to  enact  such  a  law,  omitting  to  give 
increased  representation  to  any  other  State,  your  committee  has  con- 
sented to  consider  the  propriety  of  now  enacting  such  a  law.    Uppix 
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this  last  matter  your  committee  is  not  agreed,  and  the  majority  submits 
the  following  considerations  against  the  enactment  of  such  a  law : 

GROUNDS   OF  MR.  HAMILTON'S   CLAIM. 

Mr.  Hamilton  rests  his  claim  to  a  seat,  and  his  demand  that  a  law 
shall  be  passed,  upon  substantially  the  following  facts  and  consider- 
ations: 

That  in  1865  the  people  of  Tennessee  voluntarily  emancipated  their 
slaves,  and  thereby  added  two-fifths  of  these,  being  by  the  census  of 
1860  110,287,  to  the  representative  population  of  that  State  and  making 
the  entire  representative  population  of  the  State  now  1,009,801,  assuming 
that  it  is  the  same  as  shown  by  tha,t  census ;  that  this  entitles  the  State 
to  nine  representatives,  retaining  the  same  ratio  of  representation 
(127,000)  as  that  upon  which  the  apportionment  was  made  in  1861. 

It  is  urged  that  this  being  done  when  it  was,  and  voluntarily  by  act 
of  the  people,  and  being  accompanied  by  enfranchisement  of  the  colored 
race,  distinguishes  the  claim  of  Tennessee  for  the  representation  of  her 
freed  people  from  the  States  where  the  enfranchisement  was  subsequent 
and  the  result  of  federal  coercion.  It  is  also  claimed  that  the  second 
article  of  the  fourteenth  amendment,  making  the  rights  of  representa- 
tion to  be  in  proportion  to  the  numbers  of  the  voting  races,  sustains 
this  claim.  It  is  further  urged  that  the  refusal  of  it  would  dishearten 
the  freedmen  of  Tennessee,  who  are  alleged  to  regard  the  claimant  as 
especially  their  representative,  and  would  be  disastrous  to  their  interests 
as  a  race,  now  in  especial  need  of  the  recognition  and  protection  of  their 
government. 

Upon  substantially  these  considerations,  as  is  alleged,  the  general 
.assembly  of  Tennessee,  on  the  12th  of  March,  1868,  adopted  a  joint 
resolution  requiring  the  governor  "to  issue  a  writ  of  election,  to  the 
State  at  large,  for  the  purpose  of  electing  one  additional  member  to  the 
■Congress ;"  and  the  claimant  presents  the  certificate  of  the  governor 
.showing  that  on  the  first  Tuesday  of  November,  1868,  the  claimant  was 
elected  by  the  people  of  the  State  at  large  a  representative  of  the  State 
of  Tennessee  in  the  fortieth  Congress. 

While  your  committee  recognizes  the  rights  and  the  present  especial 
■necessities  of  all  the  loyal  people  of  Tennessee  to  the  recognition  and 
j)rotection  of  the  government,  and  would  deeply  regret  such  conse- 
■quences  as  have  been  pressed  upon  the  attention  of  the  committee  as 
likely  to  come  from  declining  to  admit  the  claimant  to  a  seat,  yet  the 
committee  feels  confident  that  there  is  no  portion  of  the  people  of  Ten- 
nessee whose  intelligence  and  patriotism  will  not  lead  them  to  approve 
any  determination  to  which  this  House  or  the  Congress  may  come  in 
this  case,  provided  It  is  one  required  by  the  Constitution,  and  by  the 
rules  of  justice  and  equality  which  these  require  in  apportioning  repre- 
.sentatives  among  the  several  States. 

The  freed  citizens  of  Tennessee  will,  like  those  of  the  other  States, 
have  the  discernment  to  see  and  the  wisdom  to  accept  the  fact  that  their 
happiness  and  safety,  in  so  far  as  these  can  at  all  be  derived  from  the 
protection  of  their  government,  must  be  found  in  adhering  to  these  evi- 
dent and  controlling 'principles  of  that  government.  If,  therefore,  the 
conclusions  to  which  your  committee  has  come  are  plainly  right,  and 
such  as  are  required  either  by  the  provisions  of  the  Constitution  itself, 
or  by  a  fair  regard  to  equality  in  the  apportionment "  among  the  several 
States"  of  the  powers  and  rights  of  representation  in  this  House,  then 
those  conclusions  will  be  sustained  by  every  part  of  the  people,  and  by 
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noue  more  fully  than  by  those  alleged  to  have  the  deepest  interest  in 
the  determinations  to  which  the  House  and  Congress  shall  come  in  this 
case. 

"WHAT   THE   QUESTION  IS  NOT. 

It  must  be  carefully  noted  and  kept  in  mind,  in  deciding  the  questions 
referred  by  the  House  to  the  committee,  and  in  considering  the  reasons 
here  submitted  for  the  conclusions  which  your  committee  has  reached, 
that  what  is  referred  to  the  committee  is  not  whether  there  should  be 
now  apportioned  to  all  of  the  several  States,  including  Tennessee,  whose 
representative  populations  have  been  augmented  by  the  abolition  of 
slavery,  such  increased  representation  as  that  increase  of  federal  popu- 
lation may  entitle  them  to  respectively.  That  question  has  not  been 
considered  by  the  committee,  and  no  recommendation  whatever  is  made 
in  regard  to  it. 

■WHAT   THE   QUESTION  IS. 

The  single  question  referred  by  the  House  and  considered  by  the 
committee  is,  whether  there  is  that  in  the  claim  of  Tennessee  to  this 
increased  representation  which  distinguishes  it  from  the  similar  rights 
of  the  other  States,  aiid  which  makes  it  competent  or  right  to  apportion 
this  increased  representation  to  Tennessee  alone,  without,  at  the  same 
time,  according  it  to  the  other  States  whose  representative  "numbers" 
have  been  similarly  augmented.  This  question  your  committee  has 
carefully  considered,  and  upon  this  only  it  submits  the  conclusions  to 
which  a  majority  of  the  committee  has  come. 

CONSTITUTIONAL   EULE   OF  APPORTIONMENT. 

The  rule  by  which  the  committee  has  been  controlled,  in  arriving  at 
the  conclusions  it  has  reached,  is  one  furnished  by  the  Constitution 
itself,  in  that  provision  which  requires  that — 

Representation  and  direct  taxes  shall  be  apportioned  among  the  several  States  which 
may  be  included  within  the  Union  according  to  their  respective  numbers,  which  shall 
be  determined  by  adding  to  the  whole  number  of  free  persons,  including  those  bound 
to  service  for  a  term  of  years,  and  excluding  Indians  not  taxed,  three-fifths  of  all  other 
persons.  The  actual  enumeration  shall  be  made  within  three  years  after  the  tirst  meet- 
ing of  the  Congress  of  the  United  States  and  within  every  subsequent  term  of  ten  years, 
in  such  manner  as  they  shall  by  law  direct.  The  number  of  representatives  shall  not 
exceed  one  for  every  thirty  thousand,  but  each  State  shall  have  at  least  one  represent- 
ative. 

This  provision  of  the  Constitution  is  one  not  only  furnishing  the  prin- 
ciple but  also  the  manner  of  every  apportionment  of  representation. 
The  "manner"  of  making  the  enumeration  is,  in  express  terms,  confided 
to  the  Congress,  but  the  "manner"  of  making  the  apportionment  is  not. 
As  to  the  manner  of  the  latter  the  Constitution  not  only  furnishes  the 
general  principle  but  the  details  also.  As  to  the  controlling  substance 
of  this  supremely  important  and  vital  act  of  sovereignty  which  parti- 
tions to  the  people  and  the  States  their  due  proportions  of  the  national 
sovereignty,  the  Constitution  has  withheld  from  Congress  all  discre- 
tions, and  lias  fixed,  with  mathematical  precision,  the  unchanging  law. 
We  say  "controlling  substance,"  because,  in  the  very  nature  of  the  sub- 
ject-matter provided  for  in  the  clause  under  consideration,  it  was  impos- 
sible that  the  Constitution  should  furnish  a  law  to  Congress  as  to  two 
elements  which  must  enter  into  the  making  of  every  apportionment; 
and  it  must  leave  to  Congress  powers  and  discretions  as  to  these.  These 
are,  first,  the  fixing  of  the  whole  number  of  members  in  the  House;  and 
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second,  the  just  disposal  of  the  fractions  of  representative  populations, 
which  are  inevitable  in  apjjortioning  representatives  to  the  several 
States.  As  to  these  two,  Congress  has  powers  and  discretions,  and  has 
always  exercised  them;  as  to  everything  else  in  this  matter  of  apijor- 
tionment,  Congress  has  none,  and  has,  as  the  committee  thinks,  never 
exercised  any. 

What,  then,  is  the  legislation  of  the  Constitution  upon  this  subject,  and 
what  the  rule  by  which  it  has  bound  the  powers  and  discretions  of  this 
House  and  of  the  Congress?  These  are  plain,  unambiguous,  and  complete. 
Those  requirements  of  this  rule  which  are  material  to  be  here  consid- 
ered are — 

1st.  That  the  apportionment  must  be  made  to  each  of  the  several 
States.  The  Congress,  by  other  provisions  of  the  Constitution,  has 
the  power  to  determine  when  a  Territory  or  people  are  such  in  numbers, 
or  in  organization,  or  in  attachment  to  the  government  of  the  United 
States,  as  to  be  fit  or  entitled  to  be  admitted  as  one  of  "the  several  States 
included  in  the  Union."  But  being  so  admitted  and  recognized  by  Con- 
gress as  such*State,  the  Congress  has  no  discretion  as  to  the  apportion- 
ment to  such  State  of  representation,  but  must  accord  representation  to 
each  State  so  admitted  and  recognized  by  Congress. 

2d.  This  apportionment  must  be  based  on  the  "  numbers  "  of  the  federal 
populations.  Whether  it  should  be  based  on  numbers  only,  and  if  so, 
who  should  be  counted  in  the  enumeration,  was  a  matter  of  the  most 
profound  concern  in  the  convention  which  framed  the  Constitution,  and 
one  which  came  near  defeating  its  formation.  It  was  only  after  such  a 
struggle  as  this  that  "numbers"  was  adopted  as  the  basis  of  representa- 
tion, and  its  importance,  and  the  duty  of  having  strict  regard  to  it,  is 
indicated  by  the  history  of  its  adoption. 

3d.  In  making  the  apportionment  on  this  basis  of  "numbers,"  there 
must  be  apportioned  to  each  one  of  the  several  States  that  proportion  or 
l^arfc  of  the  aggregate  membership  of  the  House  of  Eepresentatives  which 
that  State  has  of  the  aggregate  representative  population  of  the  United 
States. 

4th.  The  enumeration  upon  which  the  apportionment  is  based  must 
be  the  one  required  to  be  taken  within  every  term  of  ten  years  in  such 
manner  as  the  Congress  shall  by  law  direct. 

APPLICATION   OP   THE   CONSTITUTIONAL  EULE. 

Having  regard,  then,  to  these  controlling  requirements  of  the  Consti- 
tution, the  majority  of  your  committee  finds  it  difiicult  to  discover  any 
authority  by  which  Congress  shall  assign  to  one  of  the  several  States  an 
increase  of  representation  on  account  of  its  increased  numbers  of  repre- 
sentative population,  and  yet  withhold  it  from  other  States  shown  to  the 
same  Congress,  at  the  same  time,  and  hy  the  same  Icnown  and  historic  events,  to 
have  had  a  similar  or  greater  increase  of  federal  numbers.  Indeed,  this 
would  be  so  plainly  a  disregard  of  the  e^4dent  requirements  of  the  Con- 
stitution and  of  the  rules  of  equality  of  representation  secured  by  it  to 
the  several  States,  that  it  need  not  be  considered  by  the  committee;  and 
so  plain  that  this  was  not,  in  terms,  demanded  by  the  claimant  or  by  the 
representative  from  Tennessee  before  the  committee.  And  heuce  it  is 
that  the  claim  of  Tennessee,  in  this  case,  is  vindicated  and  pressed  upon 
the  favor  of  the  House  upon  the  ground,  mainly,  that  the  claim  of  Ten- 
nessee is  distinguishable  from  what  could  be  demanded  by  the  other  late 
slave  States.  This  distinction  is  rested,  as  we  have  already  stated,  upon 
the  alleged  fact  that  in  1865,  during  the  recent  rebellion,  and  in  aid  of 
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its  suppression,  the  slaves  of  that  State  were,  by  the  voluntary  act  of  the 
peoi.)le,  emancipated,  enfranchised,  and  added  to  the  representative  num- 
bers within  such  State ;  while  in  all  the  other  States  the  emancipation  and 
enft'anchisement  and  addition  to  federal  population  was,  on  the  part  of 
the  people,  involuntary,  and  by  the  coercions  of  the  war.  Something-  is 
also  claimed  by  Tennessee  in  virtue  of  the  fourteenth  constitutional 
amendment,  as  we  have  above  stated. 

THE   POTJRTEENTH  AMENDIVIENT. 

In  regard  to  this  last  claim,  based  upon  the  second  section  of  the  four- 
teenth amendment,  it  is  sufflcient  for  the  purposes  of  the  present  inquiry 
to  say  that  it  can  have  no  possible  eifect  upon  the  conclusions  reacihed 
in  this  case  unless  it  be  the  effect  of  leading  to  a  reapportionment  of 
representatives  to  each  of  the  several  States  in  the  Union.  The  effect 
of  that  section  is  to  reduce  the  representative  population  in  any  State 
where  part  of  its  male  citizens,  being  twenty-one  years  of  age,  are  dis- 
franchised. This  reduction  is  in  the  proportion  which  this  disfranchised 
I)art  bears  to  the  whole  number  of  male  citizens,  twentj'-one  years  of 
age,  in  such  State.  The  enfranchisement  in  Tennessee  could  not,  by 
virtue  of  this  section,  increase  her  federal  population  above  her  entire 
population  ;  and  that  entire  population  the  committee,  in  its  considera- 
tions, have  accorded  to  her.  The  onlj'  way  by  which  Tennessee  can  gain 
representative  power  under  this  section  is  relatively,  and  by  reducing 
the  representative  population  in  such  States  as  now  disfranchise  part  of 
their  male  citizens  twenty-one  years  of  age,  in  the  proportion  as  stated 
in  that  second  section,  and  by  that  reduction  of  the  other  States,  aug- 
menting the  relative  representative  ijower  of  Tennessee.  But  it  will  be 
seen  that  the  same  thing  which  increases  Tennessee's  relative  i)ower  in 
the  House  would  likewise  increase  that  of  each  of  the  reconstructed 
States,  where  there  are  now  no  disfranchised  males.  In  five  of  these, 
namely,  Alabama,  Georgia,  Louisiana,  H^forth  Carolina,  and  South  Caro- 
lina, the  increase  of  representation  would  be  far  more  than  in  Tennessee. 
The  States  which  would  lose  representation  now  by  virtue  of  this  sec- 
tion of  the  amendment  are,  of  course,  the  States  where  the  adult  male 
population  is  disfranchised  in  whole  or  part,  and  wliich  is  in  nearly  all 
of  what  are  popularly  denominated  the  loyal  States.  It  is  plain,  then, 
that  any  apportionment  of  increased  representation  to  Tennessee,  in 
virtue  of  the  fourteenth  amendment,  must  be  made  upon  a  ijrinciple 
which  will  equally  entitle  each  of  the  other  reconstructed  States  to  a 
like  increase,  and  that  it  must  deprive  the  loyal  States  of  part  of  their 
present  representation,  and  must  involve  a  reapportionment  of  repre- 
sentation to  all  the  States,  or  else  require  a  disregard  of  the  provisions 
of  the  very  section  upon  which  Tennessee  bases  this  point  in  support 
of  her  claim.  Your  committee  could  not  doubt  that  such  a  fragmentary 
and  palpably  unjust  enforcement  of  this  section  in  behalf  of  a  single 
State,  necessarily  involving  the  reduction  and  withholding  of  the  just 
rights  of  others,'ought  not  to  be,  if  it  could  be,  now  entered  upon.  But 
it  is  simply  impossible  that  it  could  be.  No  census  has  ever  been  taken 
which  shows  what  proportion  the  disfranchised  males  twenty  one  years 
old  bears  to  those  enfranchised  in  any  State,  nor  is  there  anything  in 
any  census  which  furnishes  even  an  approximate.  It  is,  therefore,  even 
if  this  amendment  could  be  resorted  to  now  as  furnishing  a  rule  of  ap- 
jiortionment,  exactly  impossible  to  make  any  apportionment  which  shall 
beat  all  controlled  or  affected  by  the  fourteenth  amendment. 
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WHAT  DISTINGUISHES   TENNESSEE'S   CLAIM. 

We  tlierefere  dismiss  from  our  consideration  the  fourteenth  amendment, 
and  we  are  brought  to  consider  the  claim  that  the  voluntary  emancipa- 
tion of  the  slaves  of  Tennessee  during  the  war,  by  act  of  her  people,  in 
organizing  a  new  State  government,  entitles  that  State  to  representation 
for  these  emancipated  people  which  the  emancipated  of  the  other  States 
are  not  entitled  to,  because  theirs  was  not  voluntary,  was  long  after  the 
emancipation  in. Tennessee,  and  was  the  result  of  the  coercions  of  war 
and  federal  interference.  If  your  committee  should  accept  this  state- 
ment of  a  historical  event  as  an  accurate  oue,  it  seems  to  your  commit- 
tee imi)ossible  from  it  to  reach  a  conclusion  which  will  sustain  the 
demand  of  the  claimant.  He  insists  that  the  right  to  increased  repre- 
sentation is  one  which  accrued,  in  an  especial  sense,  to  the  euiancipated 
race  as  an  unrepresented  race  in  Tennessee ;  and  that  its  denial  would 
be  a  wrong  to  them,  and  disastrous  as  a  denial  of  their  federal  powers, 
as  distinguished  from  the  other  people  of  the  State.  It  is  not  claimed 
that  by  reason  of  their  longer  freedom  they  are  more  fit  for  the  exercise 
of  federal  powers  than  are  the  freed  of  other  States.  If  this  be  a  view 
the  committee  is  at  liberty  to  consider,  under  the  controlling  obliga- 
tfons  of  the  Constitution,  how  can  it  be  that  these  same  rights  of  repre- 
sentation which  have  accrued,  in  this  especial  sense,  to  the  freed  people 
of  Tennessee  have  not  also  accrued  to  the  freed  people  of  the  other  late 
slave  States  now  represented  in  this  House'?  Of  the  latter  class  there 
are  2,564,530 — equal  to  twenty  representatives,  upon  the  ratio  upon 
which  this  House  was  elected.  In  Tennessee  there  are  but  275,719 — 
equal  to  two  representatives.  Is  the  magnitude  of  these  twenty  rep- 
resentative populations  so  small  that  it  may  be  ignored  as  we  are 
compelled  to  ignore  mere  fractions  ?  And  is  the  magnitude  of  these  two 
in  Tennessee  so  great  that  the  two  must  be  recognized  by  an  act  of  par 
tial  apportionment  which,  by  necessity,  ignores  the  twenty?  Or  are 
they  to  be  ignored  because  they  were  two  years  longer  deprived,  by  the 
wrong  of  the  master  race,  of  the  rights  which  this  point  in  claimant's 
case  asserts  belong  to  tliem  peculiarly,  as  distinguished  from  this  master 
race?  Was  it  the  wrong  of  the  injured  race  in  the  other  States  that 
they  ^YdTQ  not  voluntarily  emancipated  in  1865  by  their  owners "?  ,  Shall 
Congress  add  to  the  greater  wrong  of  their  two  years  longer  euslavemeut 
the  other  one  of  depriving  them,  for  other  years,  of  their  rights  of  rep- 
resentation which  that  same  Congress  accords  to  their  less  injured  fellow- 
freedmen  in  Tennessee  as  a  right  due  to  them  peculiarly  ?  Or  do  the 
freedmen  in  Georgia,  or  Louisiana,  or  Kentucky  even,  less  need  the 
encouragement,  safety,  and  protection  which  come  from  having  their 
peculiar  representation  than  they  of  Tennessee  do? 

Surely,  if  this  increased  representation  be  indeed  a  right  which  has 
accrued  peculiarly  to  the  race  which  was  added  in  Tennessee  to  her 
representative  population ,  as  is  insisted,  and  one  needed  for  their  encour- 
agement and  safety,  then  it  is  one  which  accrued  also  to. them  of  the 
same  race  who  were  added  in  the  other  States  and  who  are  equally  in 
need.  That  their  rights  came  to  them  more  slow  or  in  the  devastations 
of  war  cannot  abate  the  magnitude  ot  their  rights  or  the  high  obliga- 
tions of  our  duty. 

But  suppose  this  be  a  mistaken  view,  and  that  this  claim  of  Tennessee 
to  be  advanced  in  representation  is  not  to  be  rested  upon  the  doctrine 
which  was  urged  upon  the  committee  that  the  right  was  one  accruing 
to  the  emancipated ;  and  suppose  it  to  be  alleged  that  it  was  one  which 
came  to  all  the  people  of  Tennessee,  and  that  it  accrued  to  them  alone 
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and  not  to  the  x)eople  of  the  other  States,  because  they  alone  voluntarily 
emancipated  their  slaves.  Is  this  position  one  which  can  be  sustained 
by  this  House?  The  courage,  patriotism,  and  endurance  which  the  loyal 
people  of  Tennessee,  as  of  the  other  States  involved  iu  the  fires  of  war, 
brought  to  their  country's  aid  in  that  war,  secured  to  them  the  gratitude 
of  their  imperiled  country,  attracted  the  admiration  of  the  world,  and 
received  in  Tennessee,  first  of  all,  their  government's  highest  considera- 
tion and  reward  in  its  ^rst  restoration  to  the  powers  and  rights  of  a  gov- 
erning State  in  the  Union.  The  intelligence  of  that  State  cannot  fail  to 
tnow,  after  events  like  these,  how  the  republic  recognizes  and  rewards 
the  claims  of  patriotism  and  loyalty.  But  a  recognition  of  these  which 
does  violence  to  the  best  principles  of  the  government  which  secured  to 
all  the  States  equality  in  the  powers  and  protections  of  the  government, 
is  one  alike  unworthy  of  the  deeds  on  behalf  of  which  the  recognition  is 
claimed,  and  dangerous  to  the  interests  of  all  the  people. 

Can  this  action  of  Tennessee,  then,  in  first  freeing  her  slaves,  be  recog- 
nized and  rewarded  by  assigning  to  her  rights  of  representation  for  her 
emancipated  which  is  denied  to  other  States  having  millions  more  of  the 
emancipated  added  to  their  number?  In  all  alike  they  are  now  citizens. 
In  all  alike  of  the  reconstructed  States  they  are  now  voters.  In  all  alike 
they  need  the  encouragement  and.  protection  of  their  government.  In 
all  alike,  whatever  protection  would  come  from  increased  representation, 
would  come  to  their  loyal  people.  In  all  alike  the  last  census  has  fur- 
nished us  an  approximate  idea,  but  no  more  of  the  number  which  emanci- 
pation has  added  to  their  representative  "numbers."  In  all  alike  the 
people  are  entitled  to  the  benefits  of  their  country's  Constitution,  pre- 
scribing that  their  respective  representations  shall  be  according  to  their 
respective  "numbers,"  and  not  according  to  the  ideas  of  Congress  of 
their  respective  merits  or  virtues.  In  all  alike  the  Congress  has  recog- 
nized, as  to-day  existing,  State  governments  and  a  people  entitled  to  the 
powers  of  government  in  the  Union.  In  each  of  them  every  depart- 
ment of  the  government  has  recognized  the  freedmen,  and  all  other 
citizens,  as  equally  free,  equally  citizens,  equal  in  the  obligations  of  their 
allegiance,  equal  in  their  duty  to  contribute  to  the  common  burdens 
and  in  the  governing  power  of  their  ballot.  And  each  alike  would 
gladly  receive  such  increase  of  representation  in  this  House  as  their 
numbers  entitled  them  to.  There  is,  there  can  be,  no  distinction,  then, 
in  the  "respective"  rights  of  these  States  to  increased  representation 
in  the  proportions  of  the  additions  by  emancipation  to  their  representa- 
tive numbers,  unless  it  is  to  be  found  in  distinctions  between  the 
respective  virtues  of  their  people.  Can  Congress  apportion  representa- 
tion on  the  congressional  measurements  of  that  ?  Your  committee  wholly 
failed  to  reach  that  conclusion  of  fact  upon  which  this  distinction  in 
favor  of  Tennessee  is  based,  namely,  that  the  loyal  people  of  Tennessee 
(great  as  that  loyalty  and  their  patriotic  deeds  are  by  the  committee 
fully  recognized  to  have  been)  were  enabled  to  or  did  wrest  from  the 
slaveholders  of  that  State  their  slaves  and  enfranchise  them  unaided  by 
those  same  forces  of  war  which  are  alleged  to  have  worked  emancipation 
in  the  other  States.  Your  committee  is  inclined  to  conclude  that  that 
event,  (the  abolishment  of  slavery,)  the  inost  stupendous,  as  it  is  the 
most  beneficient  one  in  the  republic's  annals,  or  indeed  in  modern  his- 
tory, was,  in  all  the  States,  one  event — one  in  its  origin,  its  progress,  and 
consummation. 

Its  origin,  in  so  far  as  it  is  found  in  mere  human  agencies  or  pur- 
poses, was  in  the  purpose  of  all  the  loyal  people  to  preserve  the  Union — 
to  preserve  it,  as  the  commander  of  their  armies  said,  ^^witli  slavery  if 
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tkey  could,  loithout  slavery  if  they  must."  The  steps  which  mark  the 
progress  of  that  abolishment  are  the  same  which  make  the  epochs  in  the 
nation's  execution  of  that  purpose  to  save  this  Union.  These  epochs  are 
not  to  be  found  alone  in  the  proclamation  of  22d  September,  or  in  the 
adoption  of  the  free  constitution  of  Tennessee,  or  the  enfranchisement 
of  the  slaves  in  this  District,  or  even  in  the  enactment  by  the  people  of 
the  thirteenth  amendment.  These  were  each  rather  consequences  than 
causes.  The  events  which  occurred  at  Fort  ISTelson,  and  Stone  Eiver, 
and  Missionary  Eidge,  and  Lookout  Mountain,  and  other  kindred  events 
in  and  around  Tennessee,  probably  had  mtich  more  influence  in  per- 
suading the  slaveholders  of  Tennessee,  and  that  part  of  the  wliite 
people  who  sustained  their  cause  against  emancipation,  and  who,  to- 
gether, made  up  the  great  body  of  the  white  people  of  the  State,  to  sub- 
mit to  emancipation,  than  had  the  adoption  of  the  free  constitution  of 
1865.  Indeed,  the  majority  of  your  committee  are  of  opinion  that  but 
for  these  events  and  their  influences  there  would  be,  to-day,  not  only  no 
free  constitution  of  Tennessee,  but  no  Tennessee,  nor  House  of  Eepre- 
sentatives  of  the  United  States.  In  the  light  of  such  history  as  this  it 
seems  difficult  to  conclude  that  the  virtues  and  patriotism  of  the  aggre- 
gate white  population  of  Tennessee,  made  up  in  its  great  controlling 
mass  of  those  engaged  in  relentless  effort  to  overthrow  the  government 
and  in  resistance  of  emancipation,  were  such  as  now  to  demand  for  them 
an  augmentation  of  representative  power  in  Congress  above  the  repre- 
sentation of  the  other  States.  We  say  the  "aggregate  w/wfe  popula- 
tion" because,  as  we  have  already  said,  there  can  be  no  discriminations 
made  in  this  case  based  on  any  differences  in  the  loyalty  or  the  rights 
to  representation  of  the  colored  populations  of  the  several  States.  If, 
therefore,  discriminations  could  be  made  in  apportioning  representa- 
tion to  any  one  of  the  late  slave  States  on  account  of  the  acts  of  patri- 
otism or  of  loyalty  of  its  people,  it  must  be  upon  those  of  its  white  pop- 
lation. 

But,  really,  these  suggestions  seem  to  your  committee  to  relate  to 
things  which  it  is  so  plain  can  in  no  view  be  considered  in  apportioning 
representatives  to  the  "several  States  according  to  their  respective 
numbers,"  that  your  committee  would  have  made  none  of  them,  but  for 
the  earnestness  with  which  it  has  been  insisted  upon  before  the  commit- 
tee, in  oral  and  printed  arguments,  that  they  ought  to  be  considered; 
and  that  Tennessee  is  to  be  distinguished,  in  apportionment,  from  the 
other  States  because  "emancipation  in  Tennessee  was  the  voluntary  act 
of  her  own  loyal  people,  and  not  the  result  of  congressional  legislation" — 
was  by  "the  formal  abolition  of  slavery  by  popular  vote  on  the  22(1  of 
February,  1865  " — was  entirely  the  spontaneous  action  of  her  loyal  jieo- 
ple;  and  .that  "  for  these  acts  *  *  *  they  are  entitled  to  additional 
representation."    (See  first  page  of  printed  argument.) 

ASSUME  EMANCIPATED  EQUALLY  ENTITLED   TO   EBPEESENTATION. 

If  the  position  taken  before  the  committee  by  the  claimant,  that  the 
claim  of  Tennessee  was  distinguishable  from  what  could  be  claimed  for 
their  emancipated  by  the  other  reconstructed  States,  and  should  it  be 
urged  that  this  bill  should  be  passed  providing  for  Tennessee  alone,  be- 
cause she  alone  and  first  claims  the  increased  representation,  and  that 
the  others  can  be  provided  for  when  they,  like  Tennessee,  ask  to  be, 
then  the  answer  to  this  is  j)lain,  and  the  same  already  urged.-  The  ap- 
portionment to  each  and  every  State  of  their  respective  projiortions  of 
the  membership  is  an  act  which,  by  the  very  nature  of  the  case,  as  well 
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as  by  the  theory,  the  terms  of,  and  the  practice  under,  the  Constitution, 
precedes  and  authorizes  the  elections  in  the  States.  In  making  an  appor- 
tionment based  upon  a  ground  which  would  equally  entitle  many  of  the 
States  to  large  and  controlling  additions  to  their  respective  representa- 
tions, we  ought  not  to  assign  such  additions  to  the  representation  to 
only  one  of  them,  and  as  a  justification  say  that  it  will  be  time  enough 
to  assign  it  to  the  residue  when  they  shall,  like  the  one  ]3rovided  for, 
elect  additional  representatives,  in  direct  violation  of  our  existing  laws. 
If  the  abolishment  of  slavery  be  a  good  ground  for  making  a  new  appor- 
tionment, and  if  it  be  equally  good  as  in  favor  of  every  one  of  the  recon- 
structed States,  (as  the  jjosition  now  considered  assumes,)  then  it  is  as 
good  as  any  other  sufficient  ground  for  such  apportionment.  Grounds 
sufficient  are,  in  law,  equally  sufficient.  Therefore,  if  it  be  right  to  appor- 
tion additional  representatives,  on  the  grounds  of  the  abolition  of  slavery, 
to  only  part  of  the  States  thereby  entitled  thereto,  and  to  give  it  to  the 
residue  when  they  ask  for  it,  then  it  would  be  just  as  proper  to  do  the 
same  thing  in  making  an  apportionment  based  upon  the  ground  that  the 
new  and  regular  decennial  census  had  been  taken,  and  it  would  be  right 
in  Congress  after  the  next  census  to  give  to  such  States  as  had  claimed 
and  elected,  under  the  new  census  the  membership  which  that  entitled 
them  to,  and  to  leave  the  other  States,  with  their  old  representation,  or 
with  none  at  all,  until  they  chose  to  elect  members  under  the  new  census 
without,  and  in  violation  of,  the  authority  of  existing  law ;  and  that  it 
would  be  time  enough  for  Congress  to  execute  the  imperative  command 
,  of  the  Constitution,  and  a^jportion  to  "  the  several  States  "  representatives 
according-  to  "their  respective  numbers,"  when  the  States  had  elected 
their  members  and  asked  for  their  rights. 

PRACTICE   IN  MAKING  APPOETIONMENTS.  i 

It  is  further  insisted  that  the  congressional  practice  in  making  appor- 
tionment supports  the  claim  of  the  applicant.  It  does  not  so  appear  to 
your  committee.  In  the  first  place  there  is,  as  there  can  be,  no  prece- 
dent for  the  claim  now  before  the  House,  because  no  such  event,  either 
in  nature  or  magnitude,  ever  before  occurred  since  the  formation  of  the 
Constitution  as  that  one  is  upon  which  the  claimant's  right  to  a  seat,  by 
necessity,  must  be  based.  By  that  event,  if  the  census  of  1860  is  to  be 
our  guide,  as  the  claimant  insists  it  shall  be,  3,950,431  of  the  people  of 
the  republic  were  changed  from  being  slaves  to  citizens,  and  by  that 
change  1,580,212  "persons"  were  added  to  the  representative  population 
of  the  republic.  This  event  has  such  magnitude  as  that,  if  an  appor- 
tionment is  to  be  now  made  based  on  it,  that  apportionment  will  reduce 
the  aggregate  representation  from  the  free  States  from  one  hundred  and 
fifty-six,  as  it  now  is,  to  one  hundred  and  forty-seven  members,  thus 
depriving  them  of  nine  members  of  the  House — this  by  adhering  to  the 
ratio  of  representation  upon  which  the  membershi}^  of  this  Honse  is 
elected,  namely,  127,000 ;  and  it  will  increase  the  aggregate  representa- 
tion from  the  late  slave  States  from  eighty-five  to  ninety-four  members. 
It  is,  of  course,  not  only  impossible  to  find  a  precedent  in  former  legisla- 
tion for  a  case  like  this,  but  it  is  equally  impossible  to  resist  the  conclu- 
sion that  if  this  addition  to  the  representative  population  of  the  States 
is  to  be  recognized  as  entitling  one  State  to  increased  representation 
noic,  then  the  magnitude  of  the  accession  to  the  federal  population  is  so 
great  as  to  compel  a  reapportionment  of  the  entire  representation  in  the 
House  if  any  respect  is  to  be  paid  to  the  rule  that  representatives  are  to 
be  apportioned  to  each  State  according  to  "  numbers."    In  dealing  with 
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this  addition  to  representative  population  the  Congress  is  not  dealing 
with  mere  fractions  of  a  representative  population,  but  with  a  i^opulation 
entitled  to  elect  more  than  one-twentieth  part  of  the  entire  membership 
of  this  House.  In  dealing  with  such  a  large  and  often  controlling  pro- 
portion of  the  vote  of  this  House,  it  cannot  be  that  the  Constitution 
permits  Congress  to  exercise  any  discretions  such  as  must  be  by  neces- 
sity exercised  in  disposing  of  a  mere  fraction  of  a  representative  popnla- 
tion  in  a  State.  And  this  is  in  accordance  with  all  legislative  precedents 
upon  this  subject.  These  precedents  involve  and  sustain  the  following 
propositions,  namely : 

1.  That  "  the  Constitution  evidently  contemplated  a  census  only  once 
in  ten  years,  and  consequently  a  new  apportionment,  based  upon  such 
census,  only  once  in  ten  years. "  ( See  Low's  case,  1862,  Contested  Elections, 
421,  approved  by  the  House  without  division.) 

2.  "  The  census  and  apportionment  thus  connected  together  in  the 
Constitution,  have  been  connected  together  in  all  subsequent  legislation 
of  Congress."    (See  same  case,  page  Il9.) 

3.  "  There  can  be  no  such  thing  as' one  State  represented  according  to 
one  apportionment  and  under  one  census,  and  another  State  according 
to  some  other  apportionment  based  on  another  census.  The  whole  num- 
ber of  representatives  and  the  number  for  each  State  are  both  fllxed  by 
law,  and  by  the  same  law.  There  cannot  be  one  law  for  one  State  and 
another  law  for  another."    (See  same  case,  page  423.) 

4.  All  former  special  acts  of  apportionment  have  been  passed,  at  least 
professedly,  to  supplement  the  acts  of  general  apijortionment  and  to 
complete  the  equality  of  that  apportionment  to  and  among  each  and 
every  one  of  the  several  States ;  and  no  act  was  ever  passed  which  con- 
templated or  recognized  any  other  State  as  being  left  without  its  just 
proportion  of  representation  as  contrasted  with  what  was  accorded,  by 
the  special  and  the  general  law,  to  every  other  State.  On  the  other  hand 
the  proposed  act  in  favor  of  Tennessee  does  propose  to  accord  to  Tennes- 
see alone  increase  of  representation  upon  a  principle  and  on  behalf  of  a 
population  which  would  equally  entitle  other  States  to  a  like  or  greater 
increase,  and  yet  it  denies  the  increase  to  the  other  States. 

THE   SPECIAL  ACTS   OP   APPOETIONMENT. 

The  apportionment  of  representatives  to  all  the  States  which  was 
made  under  the  seventh  census  of  1850,  and  also  under  the  eighth  census 
of  1860,  was  made  by  the  Secretary  of  the  Interior,  according  to  the 
requirements  of  the  24th  and  25th  sections  of  the  act  of  23d  of  May, 
1850,  (1  Brightly 's  Digest,  page  120.)  The  first  of  these  sections  fixes 
the  whole  membership  of  the  House,  after  3d  of  March,  1853,  at  233. 
The  other  section  requires  the  entire  representative  population  of  all 
the  States,  as  shown  by  the  last  census,  to  be  divided  by  the  number 
233,  and  that  he  shall  then  take  the  product  (or  quotient)  of  this  divis- 
ion— rejecting  any  fraction  of  a  unit — and  divide  it  into  the  representa- 
tive population  of  each  State,  as  shown  by  the  same  census,  and  the 
product  of  this  division,  as  to  each  State,  gives  the  number  of  repre- 
sentatives for  that  State.  It  then  requires  the  Secretary  to  add  to  the 
representation  of  "  so  many  of  the  States,"  having  left  the  largest  frac- 
tions in  dividing  their  respective  populations  by  233,  one  representative 
for  each  fraction  as  will  bring  the  whole  number  up  to  233.  Every  Con- 
gress elected  since  3d  of  March,  1853,  was  elected  on  apportionments 
thus  made  by  the  Secretary,  except  that  on  the  4th  March,  1862, 
(2  Brightly,  84,)  Congress  changed  the  aggregate  membership  of  the 
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House  to  241,  and  gave  the  additional  members  thus  made  to  the  States 
of  Ohio,  Pennsylvania,  Kentucky,  Illinois,  Iowa,  Minnesota,  Vermont, 
and  Rhode  Island.  This  was  done,  as  the  debates  show,  in  order  to 
make  these  States  more  nearly  equal  to  each  and  all  of  the  other  States, 
by  allowing  them  a  representative  for  large  fractions  of  representation 
which  they  severally  had  unrepresented  as  shown  by  the  census  of  1860. 
The  act  of  June  2,  1862,  (2  Brightly,  84,)  gives  California  an  addi- 
tional representative,  but  the  act  gives  the  reason  for  this  in  these 
words : 

As  the  census  has  never  been  reliably  taken  in  California  until  the  year  1860 ;  and  as 
it  appears  said  State  had  sufficient  population  to  entitle  her  to  three  representatives  in 
the  thirty-seventh  Congress,  and  three  representatives  have  been  elected  to  the  thirty- 
seventh  Congress,  under  the  supposition  that  the  said  State  was  entitled  to  the  same, 
as  appears  by  the  certificate  of  the  governor ;  and  as  direct  taxes  have  been  appor- 
tioned to  and  paid  by  said  State  under  the  census  of  1860 ;  therefore  the  said  State  shall 
be  allowed  three  represeutatived  in  the  thirty-seventh  Congress,  and  for  that  purpose 
the  whole  number  of  representatives  is  increased  one  until  the  begijining  of  the  thirty- 
eighth  Congress. 

The  act  of  July  14,  1862,  (2  Brightly,  84,)  requires  that  "  each  State 
entitled  to  more  than  one  representative  shall  thereafter  elect  the  num- 
ber the  State  is  entitled  to  hy  districts  composed  of  contiguous  territory, 
equal  in  number  to  the  number  of  representatives  to  which  said  State 
may  be  entitled,"  but  this  act  not  to  apply  to  California's  election  to 
the  thirty -eighth  Congress;  and  Illinois  was  authorized  to  elect  the 
additional  member  given  her  by  the  above-named  act  of  March  4,  1862, 
for  the  thirty-eighth  Congress,  by  the  State  at  large.  These  are  the  only 
acts  of  special  apportionment  brought  to  tlie  attention  of  the  committee, 
and  it  is  believed  that  none  more  favorable,  as  precedents  for  the  legis- 
lation now  asked  by  Tennessee,  than  these  are,  can  be  found  in  our  le- 
gislative history. 

It  will  be  seen  that  each  of  them,  instead  of  being  a  precedent  for 
allowing  a  State  increased  representation  upon  a  claim  which  applied 
with  equal  force  in  favor  of  other  States,  and  which  other  States  the 
special  act  left  unprovided  for,  are  cases  where  the  act  assumed  that  all 
the  other  States  were  already  more  fully  represented  than  the  States  pro- 
vided for  in  the  special  act,  and  that  such  act  was  required  to  complete 
the  equality  of  representation  as  between  each  one  and  all  of  the  several 
States. 

Of  course,  the  numerous  acts  admitting  new  States,  and  giving  them 
the  representation  their  "numbers"  entitle  them  to,  are  in  no  sense 
analogous  to  this  proposed  bill,  because  these  acts  did  not  leave  any 
other  States  not  equally  represented  w  ith  the  new  State.  What  is  deemed 
by  the  committee  the  fatal  objection  to  the  proposed  bill  is  that  it  gives 
Tennessee  an  additional  member  on  the  ground  of  the  addition  of  110,287 
to  her  representative  numbers  by  the  abolition  of  slavery,  while  it  passes 
by,  neglects  and  refuses  to  give,  and  thereby  denies,  additional  members 
to  the  other  States  now  represented  in  this  House,  who  have  added  nearly 
ten  times  that  number  to  their  numbers  by  the  very  same  event  and  fact 
which  added  them  in  Tennessee.  It  cannot  be  successfully  claimed  that 
acts  admitting  new  States  and  giving  them  their  due  representation, 
when  every  other  8tate  was  fully  represented,  and  represented  equally 
with  the  newly  admitted  State,  can  furnish  the  slightest  authority,  or  a 
precedent,  for  such  a  wrong  as  this  one  done  by  the  proposed  bill. 

ELECTION  OF  KEPKESENTATLVES  BY  SINGrLE  DISTRICTS. 

The  act  of  14th  July,  1862,  cited  above,  it  will  be  seen,  required  that 
the  wftoie  representation  from  each  State  shall  be  elected  by  districts  com- 
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posed  of  contiguous  territory.  This  act  is  one  expressly  authorized  by 
that  clause  of  the  Constitution  empowering  Congress  to  "make  and  alter" 
the  regulations  of  the  States  as  to  the  "  manner"  of  electing  representa- 
tives. If  Tennessee  was,  in  1868,  entitled  to  elect  nine  representatives, 
as  she  claims,  then  her  legislature,  in  providing  for  their  election,  was 
bound  by  the  obligations  of  the  Constitution,  and  of  this  act  of  Congress 
made  in  pursuance  thereof,  to  observe  the  requirements  of  this  section, 
which  commands  that  "  the  number  to  which  such  State  is  or  may  be 
hereafter  entitled  shall  be  elected  by  districts  composed  of  contiguous 
territory,  equal  in  number  to  the  number  of  representatives  to  which 
such  State  may  be  entitled  in  the- Congress  for  which  such  election  is 
held."  Instead  of  obeying  this,  to  them  a  supreme  law,  that  legis- 
lature disregarded  it,  and  by  joint  resolution  ordered  that  one  of  her 
(claimed)  nine  members  should  be  elected  by  all  the  people  of  the  State. 
This  election,  then,  of  a  representative,  even  if  the  State  were  entitled 
to  nine  members,  was  one  ordered  to  be  held  in  a  "  manner"  in  palpable 
violation  of  the  law.  Your  committee  does  not  refer  to  this  disregard  of 
the  act  of  Congress,  and  of  the  provision  of  the  Constitution  upon  which 
the  act  is  based,  for  the  purpose  of  saying  that  it  is  beyond  the  power 
of  Congress,  by  legislation,  to  legalize  a  past  election  held  in  plain  and 
iiagrant  defiance  of  the  laws  of  Congess,  but  it  does  refer  to  it  as  estab- 
lishing, if  approved  by  Congress,  a  most  dangerous  precedent  affecting 
the  very  existence  of  the  government  and  the  sources  of  its  authority. 
It  becomes  an  invitation  to  every  State  which  may  deem  herself  inade- 
quately represented  to  send  here  such  increased  membership  as  she  may 
claim,  not  only  in  the  absence  of  any  authority  of  Congress  for  additional 
representation,  but  to  do  so  in  a  "manner  "  which  involves  a  plain  dis- 
regard of  the  kcts  of  Congress.  Besides  this,  it  is  plain  that  an  election 
so  held  for  an  officer  whose  very  existence  is  negatived  by  the  existing 
laws  of  the  government,  and  held  in  a  manner  in  direct  conflict  with  the 
requirements  of  existing  law,  is  an  election  at  which  it  ought  to  be  pre- 
sumed by  Congress  many  of  the  electors  would  fail  to  xiarticipate,  and 
that  it  would  be  apt  to  be  one  not  showing  safely  the  choice  of  all  the 
electors.  Your  committee  is  of  opinion  that  if  any  legislative  prece 
dent  now  exists,  sanctioning  such  disregard  by  the  States  of  the  laws  of 
the  government  regulating  the  "  manner  "  of  creating  the  law-making 
power  of  that  government,  yet  this  is,  preeminently,  not  the  time  to  add 
to  the  precedents  which  sanction  disobedience  to  just  federal  authority 
by  the  States;  and  even  if  it  were  wise  to  add  another  such  precedent, 
if  any  such  there  be,  your  committee  does  not  think  the  character  of  this 
case  is  such  as  to  make  it  wise  to  make  it  one  of  them. 

In  making  these  suggestions  touching  the  action  of  Tennessee  in  this 
case,  your  committee  by  no  means  designs  to  attribute  either  to  the  people 
or  to  the  authorities  of  Tennessee,  in  this  whole  matter,  any  other  than 
the  most  patriotic  motives;  and  your  committee  has  only  designed,  in 
commenting  upon  the  requirements  of  the  act  of  Congress  requiring 
elections  by  single  districts,  to  secure  attention  to  the  future  mischiefs 
which  are  likely  to  arise  from  a  disregard  of  the  provisions  of  the  law 
and  Constitution  regulating  the  "  manner"  of  electing  representatives. 
Your  committee  recommends  the  adoption  of  the  following  resolution : 
Resolved,  That  Thomas  A.  Hamilton  is  not  entitled  to  a  seat  as  a  rep- 
resentative from  the  State  of  Tennessee. 
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MINORITY  REPORT. 

The  undersigned,  while  concurring  in  the  conclusions  of  the  commit- 
tee that  under  existing  statutes  the  claimant  is  not  entitled  to  a  seat, 
nevertheless  deem  it  their  duty  to  urge  upon  the  House  such  legislation 
as  will  meet  the  case,  and  upon  that  point  submit  the  following  views : 

The  Constitution,  article  I,  section  2,  provides  that  "  representatives 
*  *  *  shall  be  apportioned  among  the  several  States  which  may 
be  included  within  the  Union,  according  to  their  respective  numbers, 
which  shall  be  determined  by  adding  to  the  whole  number  of  free  per- 
sons *  *  *  three-fifths  of  all  other  persons."  A  decennial  census  is 
provided  for,  and  the  number  of  representatives  limited  "  not  to  exceed 
one  for  every  30,000,  but  each  State  shou.ld  have  at  least  one."  Beyond 
this  the  apportionment  of  representation  among  the  several  States 
devolves  upon  Congress  to  regulate  by  legislation. 

ACTION  OP   CONGRESS — PRECEDENTS. 

Until  a  census  could  be  taken  and  an  apportionment  made  accord- 
ingly, the  number  of  representatives  in  the  House  was  fixed  at  sixty- 
five.  By  the  first  general  apportionment  act,  April  14, 1792,  ch.  23,  the 
number  was  inci'eased  to  one  hundred  aud  five,  and  the  ratio  of  33,000 
adopted.  The  second,  January  14, 1802,  ch.  1,  retained  the  ratio  of  33,000, 
and  increased  the  number  still  further  to  one  hundred  and  forty-one. 
The  third,  December  21,  1811,  ch.  9,  fixed  the  ratio  at  35,000,  and  the 
number  of  representatives  at  one  hundred  and  eightj-one.  The  fourth, 
March  7,  1822,  ch.  10,  increased  the  ratio  to  40,000,  and  the  number  of 
representatives,  to  two  hundred  and  twelve.  The  fifth.  May  22,  1832, 
ch.  91,  advanced  the  ratio  to  47,700,  and  the  number  of  representatives 
to  two  hundred  and  forty.  The  sixth,  June  25,  1842,  ch.  47,  established 
the  ratio  at  70,680  and  incorporated  the  novel  principle  of  one  addi- 
tional representative  for  each  State  having  a  fraction  gxeater  than  one 
moiety  of  the  said  ratio.  This  reduced  the  number  of  representatives 
to  two  hundred  and  twenty-three.  Each  of  these  acts  followed  the 
taking  of  the  census  and  was  based  upon  the  results,  and,  though  in 
terms  of  unlimited  duration,  was  manifestly  intended  to  continue  in 
force  but  for  ten  years,  until  after  the  next  succeeding  census. 

The  difficulty  of  this  legislation  had  been  found  so  great  that  it  pro- 
duced the  act  of  May  23,  1850,  ch.  11,  for  the  taking  of  the  seventh 
census.  This  act  fixed  the  number  of  representatives  at  two  hundred 
and  thirty-three,  to  be  apportioned  among  the  several  States  by  the 
Secretary  of  the  Interior,  according  to  their  respective  populations  as 
ascertained  by  the  census,  and  was  obviously  designed  to  be  permanent. 
Sections  25  and  26  of  the  act  prescribe  the  method  of  apportionment, 
and  after  the  taken  of  the  seventh  census  in  1850  the  representatives 
were  so  apportioned.  These,  it  is  believed,  are  all  the  general  laws  upon 
this  subject,  extending  in  their  operation  to  all  parts  of  the  country,  and 
ascertaining  the  numerical  character  of  the  House. 

From  time  to  time  special  acts  have  been  passed  to  meet  the  exigencies 
of  particular  cases,  at  the  discretion  of  Congress.  The  act  of  February 
25, 1791,  ch.  9,  gave  two  representatives  each  to  Kentucky  and  Ver- 
mont, until  there  should  be  "an  actual  enumeration  of  the  inhabitants 
of  the  United  States."  By  the  act  of  June  1,  1796,  ch.  47,  Tennessee 
was  admitted  to  the  Union,  with  one  representative  "  until  the  next  gen- 
eral census."  The  act  of  April  30,  1802,  ch.  40,  enabled  Ohio  to  form 
a  State  and  gives  her  one  representative  "until  the  next  general  census." 
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The  act  of  April  8, 1812,  ch.  50,  admitting  Louisiana,  gives  her  one  repre- 
sentative "  until  the  next  general  census."  The  act  of  April  19,  1816, 
ch.  57,  enables  Indiana  to  form  a  State  government,  and  until  the  next 
general  census  entitles  her  to  one  representative.  She  was  admitted  to 
the  Union  by  joint  resolution  December  11, 1816.  A  similar  act  was 
passed  for  Mississippi,  March  1,  1817,  ch.  33,  and  a  similar  joint  resolu- 
tion December  10,  1817 ;  also  for  Illinois,  April  18,  1818,  ch.  67,  and 
December  3,  1818;  and  for  Alabama,  March  2, 1819,  ch.  47,  and  Decem- 
ber 14,  1819. 

The  act  of  April  7, 1820,  ch.  39,  reduced  the  number  of  representatives 
in  the  17th  Congress  from  the  State  of  Massachusetts  to  13,  and  gave 
the  remaining  seven  to  the  recently  formed  State  of  Maine. 

The  general  apportionment  act  of  March  7, 1822,  gave  to  Alabama  two 
representatives.  The  following  year  a  special  act,  January  14,  1823, 
ch.  2,  gave  her  an  additional  member  upon  fuller  information  as  to  the 
number  of  her  inhabitants.  The  act  of  March  6,  1820,  ch.  22,  enables 
Missouri  to  form  a  State  government  with  one  representative  until  the 
"next  general  census."  She  was  admitted  to  the  Union  by  joint  resolu- 
tion, March  2, 1821. 

The  act  of  June  15,  1836,  ch.  100,  admitted  Arkansas  to  the  Union 
with  one  representative  "  until  the  next  general  census." 

The  legislation  by  which  Michigan  was  admitted  to  the  Union  was 
attended  with  much  difficulty.  It  will  be  found  in  the  acts  of  June  15, 
1836,  ch.  99,  of  June  23,  1836,  ch.  121,  and  of  January  26,  1837,  ch.  6, 
and  its  difficulties  are  illustrated  by  the  debates  of  the  two  Houses.  In 
the  present  purpose  it  is  deemed  sufficient  to  refer  to  section  three  of  the 
act  of  June  15, 1836,  which  provides  that  as  soon  as  the  people  of  Michi- 
gan should  have  complied  with  certain  fundamental  conditions  the 
President  should  announce  the  same  by  proclamation ;  and  thereupon, 
without  further  action  of  Congress,  "the  senators  and  representatives 
who  have  been  elected  by  the  said  State''''  should  be  entitled  to  take  their 
seats  without  further  delay,  nothing  appearing  in  the  statutes  to  indicate 
the  number  of  representatives. 

The  act  of  March  3,  1845,  ch.  48,  for  the  admission  to  the  Union  of 
Iowa  and  Florida,  provides  that  "until  the  next  census  and  apportion- 
ment" each  State  be  entitled  to  one  representative.  Iowa  was  not,  in 
fact,  admitted  under  this  act  and  not  until  near  the  close  of  the  follow- 
ing year,  act  of  December  28, 1846,  ch.  1;  but  no  further  i)rovision  was 
made  for  her  representation. 

The  joint  resolution  of  December  29,  1845,  ch.  1,  admits  Texas  to  the 
Union  with  two  representatives  until  the  next  apportionment. 

The  act  of  August  6,  1846,  ch.  89,  enables  the  people  of  Wisconsin  to 
form  a  State  government,  with  two  representatives  "until  another  cen- 
sus" and  apportionment. 

The  act  of  September  9, 1850,  ch.  50,  admits  California  to  the  Union, 
with  two  representatives,  until  the  next  apportionment.  Before  that 
time  the  seventh  census  was  taken  pursuant  to  the  act  of  May  23,  1850, 
and  California  declares,  by  virtue  of  her  ascertained  numbers,  to  be 
still  entitled  to  two  and  only  two  representatives;  and  yet  Congress 
thought  proper,  by  act  of  June  2,  1862,  ch.  91,  for  reasons  appearing  in 
the  body  of  the  act,  to  accord  to  her  one  additional  representative  in 
the  thirty-seventh  Congress. 

The  act  of  February  26,  1857,  ch.  60,  enables  the  people  of  Minnesota 
to  form  a  State  government,  and  provides  for  the  taking  of  a  census  in 
the  Territory  with  a  view  to  ascertain  the  number  of  representatives 
to  which,  as  a  State,  she  would  be  entitled.    The  act  of  May  11, 1858,  ch. 
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31,  admits  her  to  the  Union,  with  two  representatives  "  untU  the  next 
apportionment." 

The  act  of  February  14, 1859,  ch.  33,  admits  Oregon  to  the  Union,  with 
one  representative  "  until  the  next  census  and  apportionment." 

The  act  of  May  4,  1858,  ch.  26,  providing  for  the  admission  to  the 
Union  of  Kansas,  under  the  LecomiJton  constitution,  and  that  of  Janu- 
ary 29,  1861,  ch.  20,  admitting  her  under  the  Wyandotte  constitution, 
both  declare  her  entitled  to  one  representative  "  until  the  next  general 
apportion  m  ent." 

The  act  of  December  31,  1862,  ch.  6,  erects  a  portion  of  the  State  of 
Virginia  into  the  new  State  of  West  Virginia,  with  three  representatives, 
leaving  unchanged  the  number  to  which  Virginia  is  entitled. 

The  act  of  March  21, 1864,  ch.  36,  enables  the  people  of  Nevada  to  form 
a  State  government  with  one  representative  "  until  the  next  general 
census ;"  and,  on  the  19th  of  April,  1864,  an  act  similar  in  all  respects 
was  passed  by  the  people  of  Nebraska,  under  which  acts  both  States 
have  been  admitted  to  the  Union,  complettag  the  present  number,  thirty- 
seven. 

These  various  acts  have  been  collated  at  some  pains,  to  show  how  com- 
pletely the  number  of  representatives  in  the  House  has  been  contested, 
at  the  discretion  of  Congress,  a  discretion  scarcely  less  absolute  than 
that  of  each  House  over  "  the  elections,  returns,  and  qualifications  of  its 
own  members." 

This  is  illustrated  by  the  arbitrary,  nay,  artificial  numbers,  at  which 
the  ratio  was  successively  fixed,  by  allowing  representatives  for  the 
fractions  of  the  ratio,  by  the  admission  of  new  States  with  one,  two, 
three,  or  more  representatives  according  to  their  estimated  populations^ 
by  reducing  the  representation  of  a  State  whose  population  had  been 
reduced  by  the  excision  of  part  of  her  territory,  by  increasing  the  repre- 
sentation of  States,  as  in  the  case  of  Alabama  and  California,  when  it  was. 
manifested  that  their  population  had  been  under-estimated,  and  by  deter- 
mining the  aggregate  number  of  the  House  and  requiring  our  executive 
officer  to  make  the  apportionment  among  the  several  States. 

It  is  illustrated  even  more  forcibly,  if  possible,  by  the  act  of  March  4, 
1836,  ch.  36-,  which  increases  the  number  of  representatives  from  233, 
the  number  established  by  the  general  law  of  May  23,  1850,  to  241,  giv- 
ing to  Pennsylvania,  Ohio,  Kentucky,  Illinois,  Iowa,  Minnesota,  Ver- 
mont, and  Ehode  Island,  each  one  additional  member,  to  which  they 
were  not  entitled  under  the  general  law. 

In  a  word,  these  acts  establish  the  general  proposition  that  Congress 
has  complete  jurisdiction  to  adjust,  the  representative  numbers  of  the 
House,  and  has  repeatedly  and  constantly  exercised  it  at  discretion, 
according  to  the  varied  equity  of  each  particular  case. 

THE   CASE  OF  TENNESSEE. 

The  case  of  Tennessee  is  this  :  According  to  the  census  of  1860,  the 
inhabitants  of  the  United  States,  reckoning  all  free  persons  and  three- 
fifths  of  all  others,  numbered  29,553,273.  Divide  by  241,  the  number 
of  members  now  composing  the  House,  it  gives  122,627  as  the  present 
representative  ratio.  Tennessee  had  834,082  free  inhabitants,  white  and 
colored,  and  275,719  slaves ;  a  total  of  1,109,801.  Three-fifths  of  her 
slaves,  however,  added  to  her  free  population,  on  the  principle  of  the 
representative  enumeration,  made  999,514,  by  virtue  whereof  she  has  now 
eight  representatives. 

In  February,  1865,  she,  by  voluntary  act,  a  popular  vote,  manumitted 
H.  Mis.  Doc.  152 33 
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and  emancipated  her  275,719  slaves,  nearly  one-fourth  of  her  population. 
Two  fifths  of  this  number,  110,288,  are  thereby  added  to  those  already 
entitled  to  representation.  This,  with  a  previous  representative  fraction, 
leaves  128,785,  for  which  the  State  has  no  representative,  counting  only  the 
population  as  it  was  in  1860.  This  excess  of  popular  numbers  over  the 
number  of  her  present  representatives  is  not  the  result  of  growth  or 
natural  increase,  in  which  the  several  parts  of  the  country  are  presumed 
to  keep  pace,  at  least  until  the  contrary  is  demonstrated  by  the  census, 
but  of  a  great  political  act,  as  conspicuous  and  distinctive  as  would  be 
the  annexation  of  a  foreign  territory  containing  so  many  people.  For 
the  purpose  of  this  inquiry,  it  is  as  if  the  boundaries  of  Maine  were,  by 
treaty,  extended  to  embrace  Nova  Scotia,  with  110,288  inhabitants.  Is 
it  equitable  and  just  that  they  should  be  denied  a  representative  1  The 
undersigned  think  not. 

Since  the  voluntary  action  of  Tennessee  in  emancipating  her  slaves, 
Congress  has  taken  not  only  an  important  step  toward  settling  the  status 
of  American  citizenship,  but  also  indicating  a  further  proper  basis  of 
representation.  On  the  16th  of  June,  1866,  what  is  known  as  article 
fourteen  was  submitted  to  the  legislatures  of  the  different  States.  On 
July  20, 1868,  this  article  was  formally  proclaimed  as  a  part  of  the  Con- 
stitution of  the  United  States  by  the  Secretary  of  State.  The  second 
section  of  said  article,  to  which  particular  attention  is  invited,  reads  as 
follows : 

Sec.  2.  Representatives  shall  be  apportioned  among  the  several  States  according  to 
their  respective  numbers,  counting  the  whole  number  of  persons  in  each  State,  exclud- 
ing Indians  not  taxed.  But  when  the  right  to  vote  at  any  election  for  the  choice 
of  electors  for  President  and  Vice-President  of  the  United  States,  representatives  in 
Congress,  the  executive  and  judicial  oiiScers  of  a  State,  or  the  members  of  the  legisla- 
ture thereof,  is  denied  to  any  of  the  male  inhabitants  of  such  State,  being  twenty-one 
years  of  age,  and  citizens  of  the  United  States,  or  in  any  way  abridged  except  for  par- 
ticipation in  rebellion  or  other  crime,  the  basis  of  representation  therein  shall  be 
reduced  in  the  proportion  which  the  number  of  such  male  citizens  shall  bear  to  the 
whole  number  of  male  citizens  twenty-one  years  of  age  in  such  State. 

This  section,  though  general  in  its  terms,  was  adopted  with  particular 
reference  to  the  recently  emancipated  colored  population,  and  is  a 
declaration  to  the  several  States  in  which  this  population  is  found,  that 
if  they  are  enfranchised,  the  State  shall  be  represented  accordingly  ;  if  not, 
representation  shall  he  diminished.  It  either  means  this  or  is  a  mockery 
and  means  nothing. 

As  soon  as  possible  after  the  promulgation  of  the  proposed  amend- 
ment— on  the  16th  of  June,  1866 — Tennessee  convened  her  legislature 
and  ratified  it.  She  then  changed  her  franchise  laws  to  conform  to  the 
spirit  of  this  amendment  by  remo.ving  from  all  colored  people  within 
her  boundaries  all  civil  and  political  disabilities,  and  conferring  upon 
them  the  right  to  elect  and  to  be  elected  to  every  office,  from  the  high- 
est to  the  lowest.  Having  done  this,  and  the  fourteenth  article  having 
become  valid  as  a  part  of  the  Co'hstitution,  what  was  before  a  claim  for 
fall  and  complete  representation,  resting  in  the  discretion  of  Congress, 
became  now  an  absolute,  constitutional  right.  For  it  must  be  borne  in 
mind  always  that  this  action  of  Tennessee  has  been  her  own,  inde- 
pendent and  in  advance  of  executive  proclamations,  constitutional 
amendments,  and  reconstruction  acts.  She  has  met  all  the  conditions 
of  the  Constitution  in  a  spirit  of  the  most  cheerful  loyalty,  and  has 
created  in  her  favor  an  obligation  which  cannot  be  canceled  by  being 
denied. 

Her  legislature,  viewing  the  inatter  in  this  obvious  light,  has,  by 
appropriate  action,  provided  for  the  election  of  an  additional  represent- 
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ative.  On  the  3d  day  of  November,  1868 — the  day  of  the  late  presiden- 
tial election,  and  the  day  designated  by  law  for  the  election  of  members 
of  Congress  in  Tennessee — the  people  of  that  State,  fully  impressed  that 
they  were  fairly  entitled  to  an  additional  representative,  proceeded  to  elect, 
and  did  elect,  the  Hon.  Thomas  A.  Hamilton  for  the  unexpired  term  of 
the  fortieth  Congress,  and  another  gentleman,  it  is  understood,  to  the 
forty-first  Congress. 

It  was  a  matter  of  general  notoriety  in  Tennessee,  some  time  before 
it  occurred,  that  such  an  election  would  be  held.  The  people  of  the 
State  were  duly  advertised  of  the  fact  by  the  act  of  the  legislature  and 
executive  proclamations.  The  friends  of  the  present  applicant  for  a 
seat  brought  him  forward  as  a  candidate  at  a  popular  convention,  un- 
usually largely  attended,  at  the  capital  of  the  State.  The  popular 
will  was  fully  reflected  at  the  polls  in  the  fact  that  the  applicant  re- 
ceived nearly  as  many  votes  as  were  cast  in  that  State  on  the  same  day 
for  the  prevailing  presidential  electoral  ticket.  The  places  for  voting 
in  this  case  were  the  same  as  those  at  which  votes  Tvere  given  by  per- 
sons of  different  political  proclivities  for  different  candidates  for 
Congress  and  candidates  for  electors  for  President  and  Vice-President. 
Returns  of  the  result  in  different  counties  were  made  in  due  form  to  the 
secretary  of  state,  as  appears  in  ofBcial  documents,  duly  certified  to.  On 
these  returus,  after  having  been  duly  canvassed,  the  result  was  declared 
and  a  certificate  of  election  issued  by  the  governor  of  Tennessee  to  the 
claimant,  which  has  been  presented  to  the  House  and  properly  referred. 

Thus  stand  the  important  facts  in  the  case.  The  entire  proceeding, 
from  its  inception  to  its  consummation,  has  been  remarkably  regular  and 
consistent. 

The  precedents  cited  as  bearing  upon  the  case  are  as  weighty  and 
significant  as  they  are  singularly  numerous.  It  is  believed  they  have  not 
been,  or  cannot  be,  successfully  met  or  eayplairied  away.  These  pointed  exam- 
ples of  the  unreserved  exercise  of  legislative  authority  are,  in  themselves, 
a  powerful  warrant  for  the  course  which  has  been  pursued  by  Tennessee. 
The  vital  point  in  the  matter,  however,  is  that  Tennessee  has  not  only 
followed  "  the  line  of  safe  precedent,"  but  has  conformed  strictly  to  the 
true  intent  and  meaning  of  the  fourteenth  article  of  the  Constitution. 

The  fact  that  Tennessee  happens  to  be  the  first  State  to  claim  the  prac- 
tical application  of  the  inestimable  rights  conferred  in  said  article  should 
not  be  regarded  as  anonlalous  or  involving  a  precedent  of  doubtful  or 
"  dangerous  policy." 

Objections  founded  upon  any  such  reasoning  are  altogether  likely  to  be 
speculative  and  fallacious,  and  lead  to  great  injustice  and  wrong. 

To  admit  the  correctness  of  the  somewhat  sweeping  statement  that  the 
admission  of  the  claimant  would  be  "  a  most  dangerous  precedent,"  would 
certainly  be  a  most  severe  commentary  upon  many  of  the  deliberate  acts 
of  the  Congresses  preceding  the  present.  - 

In  the  present  instance  Tennessee  claims  no  right  or  privilege  she 
would  not  willingly  concede  to  any  other  State  having  a  similar  record. 

If,  upon  a  fair  investigation  of  the  grounds  upon  which  she  bases  her 
right  to  an  additional  representative,  it  is  found  her  cause  rests  upon 
merit  and  justice,  and  is  sustained  by  unquestionable  authority,  her 
demand  should  receive  a  prompt  and  favorable  response.  To  deny  to  her 
a  manifest  constitutional  right  upon  the  questionable  and  untenable 
objection  that  some  other  State  may  set  up  a  similar  claim,  would  surely 
afford  abundant  grounds  for  criticism,  and  come  in  direct  antagonism 
with  the  policy  heretofore  maintained  and  pursued  by  Congress.    • 

In  reply  to  the  allusions  upon  the  influences  that  may  have  controlled 
"  the  aggregate  white  population  of  Tennessee  "  in  consenting  to  emanci- 


516  DIGEST   OF   ELECTION   CASES. 

pation,  it  might  be  asserted  with  equal  force  and  pertinence  that  the 
entire  country,  IJforth  as  well  as  South,  was  strengthened  if  not  embold- 
ened by  the  remarkable  "events"  alluded  to,  in  giving  a  final  practical 
illustration  of  the  sublime  truth  that  "  all  men  are  created  equal." 

The  part  borne  by  the  sixty  thousand  men  of  Tennessee  who  rallied 
to  the  standard  of  the  Union  in  the  late  great  struggle,  was  one  upon 
which  the  whole  country  may  look  with  gratification  for  all  time.  Of 
this  number  twenty  thousand  were  colored  men  whose  devotion  and 
patriotism  were  illustrated  upon  the  historic  and  sanguinary  fields  of 
Franklin  and  Nashville.  Surrounded  as  Tennessee  was  by  a  cordon  of 
slave  States,  she  has  no  reason  to  look,  other  than  with  pride,  at  the 
course  she  has  pursued  in  securing  for  our  common  country  universal 
emancipation. 

It  is  notorious  that  a  new  era  has  been  inaugurated  in  our  country  as 
to  popular  rights.  By  the  wonderful  results  of  the  late  rebellion,  long- 
entertained  theories  have  been  overthrown  and  repulsive  dogmas  forever 
obliterated.  Four  millions  of  bondmen  have  been  raised  from  a  position 
of  abject  servitude  to  the  high  and  responsible  position  of  American 
citizenship.  The  conferring  of  additional  representation  in  the  case  of 
Tennessee  will  not  only  be  a  proper  recognition  of  the  claims  of  the 
recently  enfranchised  portion  of  our  fellow-citizens,  but  will  evince  a 
consistent  regard  for  the  late  decree  of  the  American  people  expressed 
in  their  written  Constitution. 

The  undersigned,  therefore,  beg  leave  to  recommend  the  adoption  of 
the  following  resolution : 

Resolved,  That  the  report  of  the  Committee  of  Elections  upon  the 
credentials  of  Thomas  A.  Hamilton,  claiming  a  seat  in  this  House  from 
the  State  of  Tennessee,  be  recommitted  to  that  committee,  with  instruc- 
tions to  report  the  accompanying  bill. 

DAYID  HEATON. 

H.  L.  DAWES. 

JOHN  H.  STOVEE. 

S.  NEWTOK  PETTIS. 


A  BILL  for  an  act  to  allow  the  State  of  Tennessee  an  additional  representative  in  Congress. 

Be  it  enacted  T)y  the  Senate  and,  House  of  By>resentaUves  of  the  United  States  of  America  in 
Congress  assembled,  That  the  State  of  Tennessee,  by  the  emancipation  and  enfranchise- 
ment of  her  colored  population — slaves  at  the  taking  of  the  eighth  census  and  the 
making  the  apportionment  thereon — having  added  to  her  population,  entitled  to  be  rep- 
resented in  Congress,  a  number  which,  added  to  a  portion  previouslj-  unrepresented, 
is  greater  than  the  ratio  by  which  the  representatives  are  now  apportioned,  the  said 
State  shall  be  allowed,  until  the  next  general  census  and  apportionment,  one  additional 
representative  in  Congress,  who  may  be  chosen  from  the  State  at  large,  unless  the  legis- 
lature of  the  said  State  shall  otherwise  provide. 


J.  S.  CASEMENT. 

No  vote  was  taken  in  the  House  upon  this  report. 

February  23, 1869. — ^Mr.  Cook,  from  the  Committee  of  Elections,  made 

the  following  report : 

The  Committee  of  Elections,  to  which  teas  referred  the  claim  of  J.  S.  Case- 
ment to  a  seat  in  thisMotise  as  a  delegate  from  the  Territory  of  Wyoming, 
reports  as  follows: 

The  Territory  is  not  yet  organized.    Section  17  of  the  act  to  provide 
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for  the  temporary  government  for  the  Territory  of  Wyoming,  approved 
July  25, 1868,  is  as  follows : 

This  act  shall  take  effect  from  and  after  the  time  when  the  executive  and  judicial 
officers  herein  provided  for  shall  have  been  duly  appointed  and  qualified :  Provided, 
That  all  general  territorial  laws  of  the  Territory  of  Dakota  in  force  in  any  portion  of 
said  Territory  of  Wyoming  at  the  time  this  act  shall  take  effect  shall  be  and  continue 
in  force  throughout  the  said  Territory  until  repealed  by  the  legislative  authority  of  said 
Territory,  except  such  laws  as  relate  to  the  possession  or  oocupatiou  of  mines  or  mining 
claims. 

Section  13  of  the  same  act  provides  as  follows : 

A  delegate  to  the  House  of  Representatives  of  the  United  States,  to  serve  dming  each 
Congress  of  the  United  States,  may  be  elected  by  the  voters  qualified  to  elect  members 
of  the  legislative  assembly.  The  first  election  shall  be  held  at  such  times  and  places 
and  be  conducted  in  such  manner  as  the  governor  shall  appoint  and  direct,  and  at  all 
subsequent  elections  the  times,  place,  and  manner  of  holding  elections  shall  be  pre- 
scribed by  law.  The  person  having  the  greatest  number  of  votes  of  the  qualified  voters, 
as  hereinbofore  provided,  shall  be  declared  by  the  governor  elected,  and  a  certificate 
thereof  shall  bo  accordingly  given.  , 

The  election  at  which  J.  S.  Casement  claims  to  have  been  elected  was 
held  on  the  8th  da.y  of  October,  A.  D.  1867.  The  bill  above  referred  to 
was  passed  July  25,  1868,  and  has  not  yet  taken  effect,  for  the  reason 
that  the  executive  and  judicial  officers  provided  for  in  said  act  have  not 
been  didy  appointed  and  qualified.  The  election  laws  of  Dakota  are 
still  in  force  in  that  Territory. 

The  election  held  on  the  8th  day  of  October,  A.  D.  1867,  was  not  held 
in  pursuance  of  any  law,  but  was  held  in  pursuance  of  a  call  made  by  a 
mass  meeting,  at  which  certain  commissioners  were  appointed  to  make 
arrangements  for  holding  a  general  election.  It  is  apparent  that  this 
election  had  none  of  the  safeguards  provided  by  law  to  secure  the  purity 
of  elections;  no  one  could  be  punished  for  illegal  voting,  or  for  receiving 
illegal  votes,  or  for  excluding  legal  votes,  or  for  maiking  false  returns ; 
no  qualifications  of  voters  had  been  prescribed,  by  law ;  not  even  a  resi- 
dence in  the  Territory  was  required;  no  voting  precincts  had  been  estab- 
lished by  law.  Three  persons,  who  sign  their  names  as  commissioners 
of  elections,  have  made  a  certificate  that  the  election  was  held,  and  that 
J.  S.  Casement  was  elected  delegate  to  Congress.  A  copy  of  this  certifi- 
cate is  hereto  annexed,  marked  A. 

The  only  other  evidence  adduced  before  the  committee  in  support  of 
the  claim  was  an  affidavit  of  J.  H.  Hayfer,  a  copy  of  which  is  hereto 
annexed,  marked  B. 

It  is  not  contended  that  there  is  any  law  entitling  the  claimant  to  a 
seat  as  a  member  of  this  House,  and  it  is  apparent  that,  according  to  law, 
the  first  election  must  be  holden  in  a  very  different  manner,  and  the  cer- 
tificate be  given  by  the  governor ;  but  it  is  insisted  that  it  is  a  matter 
within  the  discretion  of  the  House,  and  that  there  are  precedents  which 
would  justify  the  admission  of  the  claimant  to  a  seat;  and  the  admission 
of  members  of  Congress  from  Arkansas  who  were  elected  before  the 
State  constitution  was  approved  by  Congress,  or  the  State  admitted  as 
one  of  the  States,  is  cited. 

This  precedent  is  not  in  point,  for  the  reason  that  Arkansas  was  a 
State  in  the  Union  at  the  time  when  the  first  representatives  from  that 
State  were  admitted  to  seats  in  Congress,  and  the  committee  find  no 
precedent  for  the  admission  of  a  member  from  a  State  or  a  delegate 
from  a  Territory  which  was  not  organized  at  the  time  the  member  or 
delegate  was  sworn  and  admitted  to  his  seat.  The  Territory  of  Wyo- 
ming is  not  now  organized,  and  no  reason  can  be  given  for  the  admission 
of  the  claimant  in  this  case  which  would  not  be  equally  good  to  sustain 
the  claim  of  a  delegate  from  Alaska,  should  a  mass  meeting  be  convened 
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at  Sitka,  and  a  delegate  be  elected  by  such  meeting.    The  committee 
recommends  the  adoption  of  the  following  resolution : 

Resolved,  That  J.  S.  Casement  is  not  entitled  to  a  seat  in  this  House 
as  a  delegate  from  the  Territory  of  Wyoming. 


Exhibit  A. 

Whereas,  at  an  election  holden  in  that  portion  of  the  Territory  of  Dakota  which 
comprises  the  proposed  Territory  of  Wyoming,  on  the  8th  day  of  October,  A.  D.  1867, 
which  election  was  called  by  a  mass  meeting  of  the  citizens  residing  in  said  district  of 
coantry,  and  general  notice  thereof  was  given  by  the  undersigned,  who  were  appointed 
a  committee  by  said  mass  meeting,  and  at  such  election  J.  S.  Casement,  being  a  candi- 
date for  the  office  of  delegate  in  Congress  to  represent  the  interests  of  the  aforesaid 
district  6f  country,  did  receive  a  majority  of  the  votes  cast  at  said  election ;  therefore, 
it  is  hereby  certified  that  the  said  J.  S.  Casement  was  at  the  said  election  duly  and 
legally  elected  to  the  office  of  delegate  to  Congress,  as  aforesaid. 

In  testimony  whereof,  witness  our  hands  and  Seals  this  28th  day  of  October,  A.  D. 
1867. 

THOMAS  J.  STREET,  [seal.] 

W.  L.  KUYKENDALL,  [seal.] 

LUCIAN  L.  BEDELL,  [seal.] 

Commissioners  of  Elections. 


Exhibit  B". 

I  am  a  resident  of  Cheyenne,  in  the  Territory  of  Wyoming,  and  have  resided  there 
since  about  the  last  of  August,  1867,  and  for  nearly  a  year  past  have  been  one  of  the 
editors  of  the  Eocky  Mountain  Star,  a  daily  and  weekly  newspaper  published  in  said 
city.  , 

During  the  summer  and  fall  of  1867  the  Territory  of  Wyoming  (then  a  part  of  Dakota) 
was  being  rapidly  populated  by  emigration  from  aU  parts  of  the  country.  Finding 
ourselves  without  organization,  without  executive  or  judicial  officers,  and  almost  with- 
out law,  being  over  eight  hundrei]  miles  from  Yankton,  the  seat  of  government  for 
Dakota  Territory,  with  no  legal  way  to  enforce  contracts,  collect  debts,  punish  wrongs, 
and  protect  our  persons  and  property,  we  looked  anxiously  for  an  early  and  speedy  organi- 
zation of  our  Territory,  and  for  an  opportunity  to  make  our  wants  known  to  Congress 
through  our  delegate.  For  the  purpose  of  hastening  this  result,  a  notice  was  published 
calling  the  citizens  together  in  mass  convention  to  take  such  steps  as  might  be  deemed 
best  calculated  to  hasten  a  territorial  organization.  This  convention,  which  was 
largely  attended,  did,  among  other  things,  select  commissioners,  who  were  to  make  ar- 
rangements for  a  general  election  for  a  delegate  to  Congress. 

These  commissioners  did  accordingly  appoint  a  time  and  designate  the  various  places 
for  holding  said  election,  which  notice  was  generally  published  throughout  the  Terri- 
tory. An  election  was  accordingly  held  and  judges  and  clerks  were  selected  and  sworn, 
and  it  was  conducted  essentially  in  accordance  with  the  usual  formalities  of  similar 
elections,  and  the  results  and  poll-books  were  returned  to  the  aforesaid  commissioners. 
There,  were  about  2,800  votes  polled  at  said  election,  of  which  ,1.  S.  Casement  received 
over  2,000,  there  being  two  other  candidates  in  the  field.  Since  that  time  our  organi- 
zation has  been  delayed  from  time  to  time. 

The  preliminary  steps  toward  it  taken  by  Congress  have  rather  increased  our  diffi- 
culties, and  idaced  us  in  an  anomalous  condition  by  practically  cutting  us  off  from 
Dakota  without  perfecting  our  organization  by  giving  us  a  government  of  our  own. 
We  feel  that  had  we  a  voice  in  Congress,  through  a  delegate  who  would  make  our 
condition  knqwn,  these  matters  would  be  remedied. 

Mr.  Casement  possesses  the  confidence  of  our  people  and  knows  our  wants,  and  I  feel 
justified  in  saying  that  it  would  give  almost  universal  satisfaction  in  our  Territory  if  he 
were  permitted  to  represent  us  in  your  honorable  body. 

.  J.  H.  HAYFEE. 

Subscribed  and  sworn  to  before  me  this  15th  day  of  January,  A.  D.  1869. 
[seal.]  JAMES  H.  McKENNEY, 

Notary  PaUic,  Washington  County,  D.  C. 
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FORTY-FIRST  CONGRESS,  FIRST  SESSION. 


COMMITTEE  OP  ELECTIONS. 


Messrs.  Paine,  of  Wisconsin. 

Chukchill,  of  New  York. 
He  AXON,  of  North  Carolina. 
Cessna,  of  Pennsylvania. 
BuTLKB,  of  Tennessee. 


Messrs.  Stevenson,  of  Ohio. 
BuRDBTi,  of  Missouri. 
Burr,  of  Illinois. 
Eandall,  of  Pennsylvania. 


At  the  second  session  the  following  names  were  added : 


Messrs.  Brooks,  of  Massachusetts. 
Dox,  of  Alabama. 
Hale,  of  Maine. 


Messrs.  Kerr,  of  Indiana. 
McCrary,  of  Iowa. 
Potter,  of  New  York. 


Owing  to  the  large  number  of  contests  the  House  authorized  the  chairman  of  the 
committee  to  appoint  sub-committees  of  three  members  and  assign  cases  to  them ;  SEiid 
sub-committees  having  power  to  report  the  cases  assigned  directly  to  the  House. 

FOSTBE  vs.  OOVODE. 

Neither  party  held  the  governor's  certificate,  but  ex  parte  affidavits  alleging  frauds  in 
behalf  of  Foster  were  sent  to  the  House  by  the  governor.  It  was  held  that  under  the 
instructions  of  the  House,  Covode  had  the  prima  facie  title  to  the  seat. 

The  House  recommitted  the  case,  April  2, 1869,  for  investigation  upon  the  merits,  and 
time  was  given  to  the  parties  to  take  testimony. 

March  26,  1869. — Mr.  Cessna,  from  the  Committee  of  Elections,  made 

the  following  report : 

The  Committee  of  Elections,  to  whom  were  referred  ".so  much  of  the  proc- 
lamation of  the  governor  of  Pennsylvania,  dated  November  17,  1868,  as 
to  the  election  of  representatives  in  the  twenty-first  district  of  said  State, 
and  the  letter  of  said  governor,  dated  February  23,  1869,  relative  thereto, 
together  with  the  papers  referred  to  in  said  letter,  with  instructions  to 
report  to  the  House  what  person,  according  to  said  proclamation,  letter^ 
and  papers,  is  entitled,  prima  facie,  to  represent  said  twentyfirst  dis 
trict  in  the  forty  first  Congress,  pending  any  contest  that  may  arise  con 
cerning  the  right  to  such  representation,''^  submits  the  following  report ; 

It  appears,  from  the  proclamation  of  the  governor,  referred  by  the 
resolution,  that  when  the  governor  of  said  State  issued  his  general 
proclamation,  on  the  17th  of  IJfovember,  1868,  declaring  who  had  been 
elected  to  represent  the  several  districts  of  the  State  in  the  forty-first 
Congress,  be  declined  to  declare  any  one  elected  in  the  twenty-first  dis- 
trict, stating — 

That  no  such  returns  of  the  elections  have  been  received  by  the  secretary  of  the 
Commonwealth  as  would,  under  the  election  laws  of  the  State,  authorize  me  to  proclaim 
the  name  of  any  person  as  having  been  returned  duly  elected  a  member  of  the  House  of 
Eepresentatives  of  the  United  States  for  that  district. 

The  general  i)roclamation  of  the  governor  being  a  blank,  so  far  as 
the  twenty-first  district  is  concerned,  the  committee  next  turned  their 
attention  to  the  letter  of  the  governor  of  Pennsylvania,  which  is  as 
follows : 

Pennsylvania  Executive  Chamber, 

Sarriaburg,  Pennsylvania,  February  23,  18C9. 
Sir:  I  have  the  honor  to  transmit  herewith  additional  affidavits  and  evidences  of 
fraud  submitted  to  me  in  regard  to  the  election  of  member  of  Congress  in  the  twenty- 
first  congressional  district  of  this  State. 
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These  affidavits  were  taken  before  officers  properly  authorized  to  administer  oaths' 
and  indicate  the  election  of  Hon.  John  Covode. 
Most  respectfully,  your  obedient  servant, 

JOHN  W.  GEARY, 

Governor  of  PennsyXvania. 
Hon.  Edward  McPheeson. 

Cleric  of  the  Souse  of  Representatives,  Washington,  B.,  G. 

The  signature  of  the  governor  to  this  document  was  duly  certified  by 
the  secretary  of  the  Commonwealth,  and  the  seal  of  the  State  attached. 

It  is  claimed,  by  Mr.  Covode,  that  this  letter  gives  him  2b  •prima  facie 
right  to  the  seat— it  being  a  supplemental  proclamation,  as  he  alleges, 
nd  intended  to  be  the  decision  of  the  governor  that  he,  Covode,  was 
elected  in  the  twenty-first  district. 

By  the  general  election  law  of  Pennsylvania,  Purdon's  Digest,  8th 
edition,  section  63,  it  is  provided,  where  two  or  more  counties  compose 
a  district  for  the  choice  of  a  member  of  the  House  of  Eepresentatives, 
that  after  an  election  has  been  held,  the  judges  of  election  in  each  county 
having  met,  the  clerks  shall  make  out  a  fair  statement  of  all  the  votes 
which  shall  have  been  given  at  such  election,  within  the  county,  for  every 
person  voted  for  as  such  member,  which  shall  be  signed  by  said  judges 
and  attested  by  the  clerks;  and  one  of  the  said  judges  is  to  take  charge 
of  said  certificates  of  votes,  and  produce  the  same  at  a  meeting  of  one 
judge  from  each  county,  at  such  place  in  such  district  as  is,  or  may  be, 
provided  by  law  for  that  purpose.  The  judges  of  the  several  counties 
having  met,  are  required  (section  64)  to  cast  up  the  several  county 
returns  and  make  duplicate  returns  of  all  the  votes  given  for  such  ofBce 
of  rei>resentative  in  Congress  in  said  district,  and  of  the  name  of  the 
person  elected,  and  to  deposit  one  of  said  returns  for  said  office  of  repre- 
sentative in  the  office  of  the  prothonotary  of  the  court  of  common  pleas 
of  the  county  in  which  they  shall  meet,  and  to  place  the  other  return  in 
the  nearest  post  office,  sealed  and  directed  to  the  secretarj''  of  the  Com- 
monwealth. 

The  said  return  judges  are  also  required  (section  65)  to  transmit  to  the 
person  elected  to  serve  in  Congress,  a  certificate  of  his  election  within 
five  days  after  the  day  of  making  said  return. 

On  the  receipt  of  the  return  of  the  election  of  members  of  the  House  of 
Eepresentatives  of  the  United  States,  as  aforesaid,  by  the  secretary  of 
the  Commonwealth,  the  governor  is  required  (section  113)  to  declare  by 
proclamation  the  names  of  the  persons  so  returned  as  elected  in  the 
respective  districts,  and  also  to  transmit  as  soon  as  conveniently  may  be 
thereafter  the  returns  so  made  to  the  House  of  Eeipresentatives  of  the 
United  States. 

The  papers  referred  to  the  committee  not  embracing  any  of  the  cer- 
tificates required  by  law  to  be  given  by  the  return  judges  of  the  counties 
and  districts,  the  investigations  of  the  committee  were  necessarily  con- 
fined to  the  letter  of  the  governor  and  the  accompanying  papers. 

If  it  was  intended  by  the  governor  to  decide  in  this  letter  that  John 
Covode  was  duly  elected  from  the  twenty-first  district  of  Pennsylvania, 
and  if  he  did  intend  his  paper  or  letter  of  February  23, 1869,  as  supple- 
mental to  his  general  proclamation,  or  as  his  only  proclamation  in  regard 
to  the  election  of  representative  in  said  district,  then  a  majority  of  the 
committee  is  of  opinion  that  he  had  a  right  to  so  decide  under  prece- 
dents heretofore  furnished  by  the  House.  ( Tide  Butler  m.  Lehman, 
Contested  Election  Oases  in  Congress,  p.  353.)  In  the  case  cited,  Wil- 
liam F.  Packer,  governor  of  Pennsylvania,  set  aside  all  returns  upon  the 
ground  of  fraud,  and  decided  upon  ex  parte  evidence  who  was  elected^ 
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The  House  sustained  the  action  of  the  governor  by  allowing  Mr.  Lehman 
to  hold  the  seat  during  the  contest. 

As  there  is  no  prescribed  form  in  the  law  of  Pennsylvania  for  the 
proclamation,  nor  any  time  fixed  at  which  it  shall  be  issued,  nor  any 
specified  mode  of  publication  required  to  be  made,  it  is  difficult  to  see 
that  anything  is  required  by  the  proclamation  named  in  the  law  more 
than  a  decision  as  to  who  is  duly  elected  in  the  respective  districts  of  the 
State,  and  notice  of  such  decision  given  to  the  parties  elected  and  to  the 
House  of  Eepresentatives. 

A  majority  believes  that  the  committee  has  but  little  discretion  in 
the  premises.  The  language  of  the  resolution  under  which  we  are  act- 
ing requires  us  to  report  to  the  House  what  person  is  entitled,  prima 
facie,  to  represent  the  twenty-first  district  of  Pennsylvania  in  the  forty- 
first  Congress,  according  to  the  papers  referred  to  us.  It  would  seem 
from  this  resolution  of  reference  that  the  House  was  satisfied  that  some 
one  had  a  prima  facie  right  to  the  seat  on  these  papers,  and  that,  the 
only  inquiry  for  us  was  as  to  the  person  so  entitled. 

The  committee  is  further  sustained  in  this  view  from  the  fact  that  at 
the  time  these  papers  were  referred,  an  effort  was  made  in  the  House  to 
refer  other  papers  seeming  to  be  connected  with  the  case,  and  this  effort 
was  unsuccessful.  This  effort  was  subsequently  repeated  with  a  like 
result. 

It  is  conceded  that  an  election  was  held  in  this  district,  and  that  some 
person  was  duly  elected,  and  the  inquiry  that  we  are  to  make  seems  to 
be,  Who  is  that  person  f  It  is  not  pretended,  neither  is  there  any  evi- 
dence before  the  committee  showing  that  there  were  any  candidates  for 
Congress  in  that  district  except  John  Covode  and  Henry  D.  Foster,  and 
the  committee  is  not  required  to  decide  who  was  legally  elected,  but 
simply  to  determine  what  person  apiiears  to  have  the  better  right,  and 
is  entitled,  prima  facie  to  represent  said  district  pending  any  contest  that 
may  arise.  From  this  standpoint,  a  majority  of  the  committee  has  found 
no  difficulty  in  coming  to  the  conclusion  that  John  Covode  is  that  person. 

The  proclamation  of  the  governor  of  Pennsylvania,  his  letter,  and  the 
affidavits,  constitute  the  evidence  submitted  by  the  House  to  the  com- 
mittee, and  from  these  the  committee  is  required  to  determine  the  ques- 
tion submitted  to  it.  The  first  of  these,  viz.,  the  proclamation,  dis- 
poses entirely  of  the  claim  of  Henry  D.  Foster;  he  nowhere  appears 
again  except  in  the  unfavorable  light  presented  by  the  affidavits.  The 
second,  viz.,  the  governor's  letter,  seems  to  show  the  election  of  Mr. 
Covode,  and  having  been  made  evidence,  together  with  the  accompany- 
ing affidavits,  for  the  purposes  of  this  inquiry,  by  the  resolution  of  the 
House,  establishes  his  prima  facie  right  to  the  seat. 

The  affidavits  referred  by  the  same  resolution  of  the  House  to  the 
committee  would  seem  to  warrant  the  decision  reached  by  the  governor 
in  the  premises.  They  show  very  many  irregularities  and  several  gross 
frauds  perpetrated  at  election  precincts  in  that  district. 

These  frauds  were  of  a  character  so  glaring  that  they  cannot  be 
defended  by  any  one  having  a  regard  for  the  purity  of  elections,  or  any 
respect  for  the' doctrine  that  the  will  of  the  majority,  as  expressed  by 
the  people  at  the  ballot-box,  shall  be  the  law  of  the  land. 

It  is  not  believed  by  the  committee  to  be  their  duty,  nor  is  it  regarded 
under  the  resolution  of  the  House  as  at  all  necessary,  to  examine  into 
the  reasons  which  influenced  the  governor  of  Pennsylvania,  nor  to 
review  his  action  in  the  premises.  Were  this  required  we  might  recite 
the  case  already  recited,  Butler  vs.  Lehman,  in  which  the  governor  of 
Pennsylvania  went  behind  all  returns  and  certificates  in  order  to  prevent 
the  success  of  a  gross  fraud. 
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The  frauds  in  this  case,  as  shown  by  the  affidavits,  were  but  little,  if 
any,  less  flagrant  than  they  were  in  that. 

No  fraud  attempted  upon  the  people  of  a  district  should  ever  be  sanc- 
tioned. When  fraud  appears  it  should  defeat  all  who  seek  to  take 
advantage  of  it  or  attempt  to  shelter  themselves  behind  it.  In  the  eye  of 
the  law  fraud  spoils  everything  it  touches;  even  the  broad  seal  of  a 
Commonwealth  is  crumbled  into  dust,  as  against  the  interest  designed 
to  be'  defrauded.  It  is  not  protected  by  record,  judgment,  or  decree, 
but  whenever  and  wherever  it  is  detected  its  disguises  fall  from  around 
it,  and  it  stands  exposed  to  the  rebuke  and  condemnation  of  the  law. 

In  the  case  of  Morton  vs.  Daily,  Contested  Election  Cases,  page  403, 
the  governor  had  given  a  certificate  to  Mr.  Morton;  he  afterward  dis- 
covered a  fraud  and  revoked  it,  and  gave  a  second  certificate  to  Mr. 
Daily;  the  House  sustained  the  governor.  In  the  present  case  it  is  not 
claimed  that  the  governor  of  Pennsylvania  gave  a  certificate  to  any  one 
for  the  twenty-first  district,  prior  to  the  23d  of  February,  1869.  His 
action  of  that  date  was,  therefore,  not  so  much  a  departure  from  the 
usual  practice  as  was  the  action  of  the  governor  of  2febraska  in  the  case 
of  Morton  vs.  Daily,  which  received  the  sanction  of  the  House.  But,  as 
has  already  been  remarked,  it  is  not  the  province  of  this  committee  to 
consider  or  decide  this  question.  It  is  instructed  to  report  from  par- 
ticular evidence  sent  to  us  by  the  House,  and  the  conduct  of  the  governor 
is  not  for  our  consideration.  We  are  to  determine  what  person,  from 
the  evidence  submitted,  is  prima  facie  entitled  to  this  seat.  All  questions 
as  to  the  legality  of  this  election,  and  the  whole  merits  of  this  contro- 
versy, are  to  be  the  subjects  of  future  inquiry. 

There  are  two  parties  claiming  this  seat;  both  cannot  be  contestants; 
one  or  the  other  should  be  admitted  before  the  contest  begins;  the  dis- 
trict should  not  remain  unrepresented. 

If  the  committee  have  erred  in  their  conclusions,  the  sooner  the  contest 
begins  the  sooner  the  legal  right  will  be  established. 

The  committee,  therefore,  recommend  the  adoption  of  the  following 
resolutions : 

Resolved,  That  John  Covode,  upon  the  letter  of  the  governor  and  papers 
relating  to  the  election  in  the  twenty-first  congressional  district  of  the 
State  of  Pennsylvania,  referred  by  the  House  to  this  committee,  has  the 
prima  facie  right  to  the  vacant  seat  from  that  district,  and  is  entitled  to 
take  the  oath  of  office  and  occupy  a  seat  in  this  House  as  the  represent- 
ative in  Congress  from  said  district,  without  prejudice  to  the  right  of 
Henry  D.  Foster,  claiming  to  have  been  duly  elected  thereto,  to  contest 
his  right  to  said  seat  upon  the  merits. 

Resolved,  That  Henry  D.  Poster,  desiring  to  contest  the  right  of  Hon. 
John  Covode  to  a  seat  in  this  House  as  a  representative  from  the  twenty- 
first  district  of  the  State  of  Pennsylvania,  be,  and  he  is  hereby,  required 
to  serve  upon  the  said  Covode,  within  twenty  days  after  the  passage  of 
.this  resolution,  a  particular  statement  of  the  grounds  of  said  contest; 
and  that  the  said  Covode  be,  and  he  is  hereby,  required  to  serve  upon 
the  said  Foster  his  answer  thereto  within  twenty  days' thereafter ;  and 
that  both  parties  be  allowed  sixty  days,  next  after  the  service  of  said 
answer,  to  take  testimony  in  support  of  their  several  allegations  and 
denials;  notice  of  intention  to  examine  witnesses  to  be  given  to  the 
opposite  party  at  least  five  days  before  their  examination,  but  neither 
party  to  give  notice  of  taking  testimony  within  less  than  five  days 
between  the  close  of  taking  at  one  place  and  its  commencement  at 
another,  but  in  all  other  respects  in  the  manner  prescribed  in  the  act  of 
February  19,  1851. 
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MINORITY  REPORT. 

The  undersigned,  a  minority  of  the  Committee  of  Elections,  with  the 
permission  of  the  House,  submit  the  following  statement  in  the  con- 
tested election  case  from  the  twenty -first  congressional  district  of  Penn- 
sylvania : 

The  House  referred  to  the  committee,  Ist,  a  certified  transcript  of  the 
governor's  proclamation ;  2d,  a  letter  of  the  governor ;  and  3d,  certain 
papers  mentioned  in  said  letter ;  and  instructed  the  committee  "  to  report 
to  the  House  what  person,  according  to  said  proclamation,  letter,  and 
papers,  is  entitled  prima  facie  to  represent  said  twenty-first  district  in 
the  forty-first  Congress,  pending  any  contest  that  may  arise  concerning 
the  right  to  such  representation." 

Two  questions  arise :  1st.  Are  the  papers,  or  any  of  them,  legal  evi- 
dence ?  2d.  If  accepted  as  legal  evidence,  what  do  they  prove  in  the 
absence  of  rebutting  evidence? 

The  first  document  is,  as  to  all  the  districts  of  Pennsylvania  except 
the  twenty-first,  clearly  competent  evidence ;  for  it  is  the  duly  authen- 
ticated transcript  of  a  proclamation  made  by  the  governor  in  strict 
accordance  with  the  statute  of  Pennsylvania.  The  following  is  the  lan- 
guage of  the  statute : 

It  shall  be  the  duty  of  the  governor,  on  receipt  of  the  returns  of  the  election  of  mem- 
bers of  the  House  of  Representatives  of  the  United  States,  as  aforesaid,  by  the  secretary 
of  the  Commonwealth,  to  declare  by  proclamation  the  names  of  the  persons  so  returned 
as  elected  in  the  respective  districts ;  and  he  shall  also,  as  soon  as  conveniently  may 
be  thereafter,  transmit  the  returns,  so  made,  to  the  House  of  Representatives  of  the 
United  States. 

And  the  proclamation  contains  the  following  language : 

[gkeat  seal.] 

In  the  name  and  by  the  authority  of  the  Commonwealth  of  Pennsylvania,  John  W. 
Geary,  governor  of  the  said  Commonwealth. 

Whereas,  in  and  by  an  act  of  the  general  assembly  of  this  Commonwealth,  approved 
the  2d  day  of  July,  A.  D.  1839,  entitled  "An  act  relating  to  the  elections  of  this  Com- 
monwealth," it  is  made  the  duty  of  the  governor,  on  the  receipt  of  the  returns  of  the 
election  of  members  of  the  House  of  Representatives  of  the  United  States  by  the  sec- 
retary of  the  Commonwealth,  to  declare  by  proclamation  the  names  of  the  persons 
returned  as  elected  in  the  respective  districts : 

And  whereas  the  returns  of  the  several  elections  held  on  Tuesday,  the  thirteenth  day 
of  October  last,  in  and  for  the  several  districts  for  representatives  of  the  people  of  this 
State  in  the  House  of  Representatives  of  the  Congress  of  the  United  States  for  the  term 
of  two  years  from  and  after  the  4th  day  of  March  next,  have  been  received  in  the 
office  of  the  secretary  of  the  Commonwealth,  agreeably  to  the  provisions  of  the  above 
recited  act,  whereby  it  appears  that  in  the  first  district,  composed  of  the  Second,  Third, 
Fourth,  Fifth,  Sixth,  and  Eleventh  wards,  in  the  city  qf  Philadelphia,  Samuel  J.  Ran- 
dall has  been  duly  elected ;  *****  in  the  twenty-tirst  district,  com- 
posed of  the  counties  of  Indiana,  Westmoreland,  and  Fayette,  no  such  returns  of  the 
election  have  been  received  by  the  secretary  of  the  Commonwealth  as  would,  under 
the  election  laws  of  the  State,  authorize  me  to  proclaim  the  name  of  any  person  as 
having  been  returned  duly  elected  a  member  of  the  House  of  Representatives  of  the 
United  States  for  that  district ;       »»*•** 

Now,  therefore,  I,  John  W.  Geary,  governor  as  aforesaid,  have  issued,  this  my  procla- 
mation, hereby  publishing  and  declaring  that  Samuel  J.  Randall,  *  *  (con- 
taining no  name  for  the  twenty-first  district)  *  *  have  been  returned  as  duly 
elected  in  the  several  districts  beibre-mentioned  as  representatives  of  the  people  of 
this  State  in  the  House  of  Representatives  of  the  Congress  of  the  United  States  for  the 
term  of  two  years,  to  commence  from  and  after  the  4th  day  of  March  next. 

Given  under  my  hand  and  the  great  seal  of  the  State,  at  Harrisburg,  this  seventeenth 
day  of  November,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-eight, 
and  of  the  Commonwealth  the  ninetv-third. 

JOHN  W.  GEARY. 

By  the  governor: 

F.  Jordan, 

Seoretary  of  the  Commonwealth. 
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Tbis  proclamation  was  therefore  an  official  act,  and  the  transcript 
referred  to  the  committee  is  legal  evidence  so  far  as  it  goes.  But  it 
proves  nothing  in  favor  of  either  of  the  claimants  to  the  seat  for  this 
particular  district. 

The  letter,  which  is  dated  February  23,  1869,  more  than  three  months 
after  the  date  of  the  proclamation,  is  not  authorized  or  made  an  official 
act  or  document  by  any  statute  of  the  State  of  Pennsylvania.  In  it  the 
governor  does  not  declare,  as  required  by  law  to  do  in  his  proclamation, 
that  John  Covode  has  been  returned  as  elected  in  the  twenty  first  dis- 
trict, but  that  certain  affidavits  "indicate  the  election  of  Hon.  John 
Covode."    The  following  is  the  entire  letter : 

Pennsylvania  Executive  Chamber, 

Harrisbwrg,  Pennsylvania,  Feiruary  23,  1869. 
Sir  :  I  have  the  honor  to  transmit  herewith  additional  affidavits  and  evidences  of 
fraud  submitted  to  me  in  regard  to  the  election  of  member  of  Congress  in  the  twenty- 
first  congressional  district  of  this  State. 

These  affidavits  were  taken  before  officers  properly  authorized  to  administer  oaths, 
and  indicate  the  election  of  Hon.  John  Covode. 
Most  respectfully,  yonr  obedient  servant, 

JNO   "W.  GEARY, 

Governor  of  Pennsylvania. 
Hon.  Edward  McPherson, 

Clerk  Souse  of  Bepresentatives,  Washington,  D.  G. 

State  of  Pennsylvania, 
Office  of  the  Secretary  of  the  Commonwealth, 

Harrishurg,  Pennsylvania,  February  23,  1869. 
I  hereby  certify  that  the  signature  of  John  W.  Geary,  governor  of  this  Commonwealth, 
to  the  .attached  letter,  is  his  genuine  signature ;  and  that  the  accompanying  affidavits 
and  papers  are  the  originals  filed  in  this  office  from  time  to  time  since  the  election 
held  on  the  13th  of  October  last. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  sec- 
retary's office  to  be  affixed  the  day  and  year  above  written. 

[seal.]  F.  JORDAN, 

Secreta/ry  of  the  Commonwealth. 

This  letter,  being  unauthorized  by  law,  has  no  official  character.  It  is 
not  the  act  of  the  governor,  but  of  the  individual.  It  is  no  more  legal 
evidence  than  would  be  the  unsworn  statement  of  any  other  citizen  of 
Pennsylvania.  Furthermore,  it  is  not  under  the  great  seal  of  the  State. 
It  is  correctly  characterized  in  the  authenticating  certificate  of  the  sec- 
retary of  the  Commonwealth,  and  in  the  resolution  of  the  House,  as  a 
"  letter."  It  does  not,  like  a  solemn  proclamation,  begin,  "  In  the  name  of 
the  Conimonwealth  of  Pennsylvania,"  and  end  with  the  words  "Given 
under  my  hand  and  the  great  seal  of  the  State,"  but,  like  an  ordinary 
epistle,  it  begins  with  "Sir,"  and  ends  with  "Most  respectfully,  your 
obedient  servant."  It  is  true  that  it  is  subscribed  "Jno.  W.  Geary, 
governor  of  Pennsylvania."  But  a  letter  addressed  by  the  governor,  as 
this  is,  to  the  Clerk  of  the  House,  recommending  an  applicant  for  a  posi- 
tion in  his  department,  might  have  been,  and  probably  would  have 
been,  subscribed  in  the  same  way,  and  if  so  subscribed,  would  have  had 
the  same  official  character  which  this  letter  has.  And  an  authenticat- 
ing certificate  of  the  secretary  of  the  Commonwealth  would  contribute 
as  much  of  official  character  to  such  a  recommendation  as  the  secre- 
tary's certificate  in  this  case  does  to  the  letter.  Inasmuch  as  this  letter 
is  not  legal  evidence,  it  is  not  material  to  inquire  whether,  if  it  really 
were  competent  evidence,  it  would  amount  to  prima  facie  proof  that 
either  claimant  is  entitled  to  the  seat. 

The  affidavits,  which  are  ex  parte,  were  not  authorized  by  any  statute, 
and  are  not  evidence  in  this  case.    If  they  were  evidence,  they  would 


DIGEST  OF  ELECTION  CASES.  525 

not  apart  from  the  letter  show  a  prima  facie  right  to  the  seat  in  either 
of  the  claimauts. 

The  only  ground  upon  which  it  can  be  alleged  that  either  the  letter 
or  the  affidavits  are  legal  evidence  is  that  the  resolution  of  the  House, 
instructing  the  committee  to  report ''  what  person,  according  to  said 
proclamation,  letter,  and  papers,  is  eniitled,  prima  facie,  to  represent" 
the  district,,  imparts  the  character  of  legal  evidence  to  these  papers. 
But  if  such  a  resolution  of  the  House  would  make  the  letter  and  afSda- 
vits  of  Mr.  Geary  legal  evidence,  it  would  also  make  the  letter  and  afft- 
davits  of  Mr.  Doe  or  Mr.  Blank  legal  evidence;  and  might  enable 
parties  to  give  such  letters  and  afilidaviis,  whether  signed  or  not,  any 
desired  form,  to  establish  any  desired  prima  facie  case;  for  not  one  paper 
in  one  hundred  of  those  referred  to  the  Committee  of  Elections  by  the 
House  is  ever  read  or  seen  by  ten  members  of  the  House  before  it 
reaches  the  committee.  But  the  truth  is,  the  reference  of  a  paper  is  not 
decisive  in  one  way  or  the  other  of  its  competence  as  evidence.  That 
question  is  always  to  be  decided  by  the  committee  and  by  the  House. 
The  undersigned  recommend  the  adoption  of  the  following  resolution : 
Resolved,  That  the  proclamation,  letter,  and  papers  referred  to  the 
Committee  of  Elections  do  not  show  what  person  is  entitled  ^nMia/«ete 
to  represent  the  twenty-iirst  district  of  Pennsylvania  in  the  forty-first 
Congress,  pending  any  contest  that  may  arise  concerning  the  right  to 
such  representation. 

H.  E.  PAINE. 
JOHN  C.  CHUEOHILL. 
ALBERT  G.  BURE. 
SAM.  J.  RANDALL, 


ADDITIONAL  MINORITY  REPORT. 

In  the  matter  relating  to  the  representation  from  the  twenty-first  dis- 
trict of  Pennsylvania,  the  undersigned,  concurring  in  the  report  presented 
by  the  minority,  ask  to  present  for  consideration  the  following,  as  a 
separate  additional  minority  report: 

The  House  resolution  of  March  5  contains  instructions  to  the  com- 
mittee, and  is  as  follows : 

Resolved,  That  so  much  of  the  proclamation  of  the  governor  of  Pennsylvania,  dated 
November  17,  1868,  as  relates  to  the  election  of  representative  in  the  twenty-first  dis- 
trict of  said  State,  and  the  letter  of  said  governor,  dated  February  23,  1869,  relative 
thereto,  together  with  the  papers  referred  to  in  said  letter,  be  referred  to  the  Commit- 
tee of  Elections,  when  appointed,  with  instructions  to  report  to  the  House  what  person, 
according  to  said  proclamation,  letter,  and  paper,  is  entitled,  prima  facie,  to  represent 
said  twenty-first  district  in  the  forty-first  Congress,  pending  any  contest  that  may 
arise  concerning  the  right  to  such  representation. 

Most  singidar  in  its  framework  is  this  resolution  of  instructions- 
most  skillftUly  drawn  and  guarded  in  its  requirements.  In  the  light  of 
the  several  papers  referred  to  in  that  resolution,  and  excluding  all 
others,  the  committee  is  charged  to  report  to  the  House  what  person, 
"according  to  said  proclamation,  letter,  and  paper,  is  entitled, ^nma 
fax^ie,  to  represent  said  twenty-first  district  in  the  forty-first  Congress, 
piending  any  contest  that  may  arise  concerning  the  right  to  such  rep- 
resentation." 

The  laws  of  Pennsylvania  regulating  elections  provide  for  returns  to 
be  made  by  the  election  officers  of  a  voting  district  or  precinct,  to  those 
of  a  county,  and  by  them  to  the  return  officers  of  a  congressional  dis- 
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trict,  and  by  them,  in  turn,  to  the  secretary  of  the  Commonwealth ; 
after  which  the  duty  of  the  governor  is  specified  as  follows : 

It  shall  lie  the  duty  of  the  governor,  on  the  receipt  of  the  returns  of  the  election  of 
members  of  the  House  of  Kepreseutatives  of  the  United  States  as  aforesaid  by  the  sec- 
retary of  the  Commonwealth,  to  declare  by  proclamation  the  names  of  the  persons  so 
returned  as  elected  in  the  respective  districts,  and  he  shall  also,  as  soon  as  conveniently 
may  be  thereafter,  transmit  the  returns  so  made  to  the  House  of  Eepresentatives  of  the 
United  States.     (Purdon's  Digest,  page  383,  par.  114.) 

By  this  law  the  governor  is  required  only  to  "  declare  by  proclama- 
tion" the  result  certified  to  him  by  the  return  judges,  and  to  transmit 
the  returns  made  by  said  judges  to  the  House  of  Eepresentatives.  In 
this  the  governor  acts  simply  as  a  ministerial  ofQcer;  he  is  invested 
with  no  judicial  functions  whatever ;  he  is  not  required  to  examine  and 
determine  any  controverted  point,  but  only  to  declare  to  the  public  by 
proclamation  such  result  as  has  been  previously  determined  and  certi- 
fied to  his  hand  by  officers  specially  charged  by  law  with  that  duty. 

On  Tuesday,  October  13,  1868,  an  election  was  held  in  the  various 
congressional  districts  of  Pennsylvania  for  representatives  in  the  forty- 
first  Congress.  Eeturns  were  made  according  to  law  from  subordinate 
ofi&cers,  and  finally  returns  were  certified  from  each  congressional  district 
to  the  secretary  of  the  Commonwealth.  On  the  17th  day  of  November 
following,  the  governor  (John  W.  Geary)  issued  his  proclamation, 
declaring  the  "names  of  persons  returned  as  elected  in  the  several  dis- 
tricts," except  in  the  twenty-first  district,  composed  of  the  counties  of 
Indiana,  Westmoreland,  and  Fayette,  concerning  which  he  declares  that 
"no  such  returns  of  the  election  have  been  received  by  the  secretary  of 
the  Commonwealth  as  would,  under  the  election  laws  of  the  State, 
authorize  me  to  declare  the  name  of  any  person  as  having  been  returned 
duly  elected  a  member  of  the  House  of  Eepresentatives  of  the  United 
States  for  that  district."  As  above  stated,  this  proclamation  was  issued 
[November  17.  On  December  3  the  governor,.in  obedience  to  law,  trans- 
mitted to  the  Speaker  of  the  House  of  Eepresentatives  the  following 
letter : 

Pennsylvania  Executivb  Chamber, 

Harrwbnrg,  Pa.,  Decembtr  3,  1868. 
Sir  :  In  compliance  with  the  provisions  of  an  act  of  the  general  assembly  of  this 
Commonwealth,  approved  2d  July,  1839,  I  have  the  honor  to  forward  you  the  returns 
of  the  late  election  in  this  State  for  members  of  Congress ;  and  I  also  send  certified 
copies  of  proclamations  of  election  of  said  members. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JNO.  W.  6EAEY. 
Hon.  S.  COLPAX,  Speaker  Souse  of  Representatives. 

At  the  same  time  he  accompanied  said  returns  with  certified  copies  of 
his  proclamation  declaring  the  result.  In  a,ll  the  districts,  save  the 
twenty-first,  he  had  done  all  the  law  required  in  declaring  the  names  of 
persons  elected  and  transmitting  the  retxirns  to  this  House ;  and  in  the 
district  in  question  he  had  given  a  reason  for  not  so  declaring,  which 
reason  must  have  been  satisfactory  to  himself  at  least.  Up  to  the  3d 
day  of  December  following,  his  excellency  found  "no  such  returns"  in 
the  office  of  the  secretary  as  would  authorize  him  to  proclaim  the  name 
of  any  person  as  having'^been  elected  in  that  district,  or  justify  any  dec- 
laration of  title  in  favor  of  any  one  to  a  seathere  pending  investigation; 
and  on  that  same  day  (December  3)  he  parted  with  all  the  documents 
and  records  which  by  law  could  furnish  the  foundation  of  such  declaration 
as  to  any  district,  by  transmitting  all  the  returns  to  the  Speaker  of  this 
House.  In  the  judgment  of  the  undersigned  the  duty  of  the  governor 
ends  with  the  transmission  of  the  returns  to  this  House,  and  from  that 
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moment  his  authority  is  concluded  in  the  premises.  Where  is  any  evi- 
dence, so  far,  of  title  to  a  seat  from  that  district  ?  By  whom  has  it  been 
proclaimed  or  declared?  In  whose  favor  has  the  proclamation  been 
issued  and  the  declaration  made? 

But  it  is  said  that  by  a  subsequent  document  the  governor  supplied 
the  omission  in  his  proclamation  of  December  3  relating  to  the  twenty 
first  district  by  declaring  Hon.  John  Covode  elected.  But  as  the  "  returns  " 
on  which  alone  a  proclamation  could  be  legally  based  had  passed  from 
his  possession  on  the  3d  of  December,  at  which  time  no  case  was  made 
out  which  would  in  his  judgment  authorize  him  to  declare  any  one 
elected  in  that  district,  what  additional  oflcial  information  could  he  have 
on  which  to  base  a  proclamation  or  declare  a  result  at  a  later  period  ? 

That  subsequent  document  is  as  follows: 

Pennsylvania  Execdtivb  Chambbb, 

Sarrishurg,  Pa.,  February  23,  1869. 
Sir:  I  have  the  honor  to  transmit  herewith  additional  affidavits  and  evidences  of 
fraud  submitted  to  me  in  regard  to  the  election  of  member  of  Congress  in  the  twenty- 
first  congressional  district  of  this  State. 

These  affidavits  were  taken  before  officers  properly  authorized  to  administer  oaths, 
and  indicate  the  election  of  Hon.  John  Covode. 
Most  respectfully,  your  obedient  servant, 

JNO.  W.  GEAEY, 
Governor  of  Pennsylvania. 
Hon.  Edward  McPherson, 

Cleric  House  of  Eepreaentatives,  Washington,  D.  C. 

State  of  Pennsylvania, 
Office  of  the  Secretary  of  the  Commonwealth, 

Sarrishurg,  Pa.,  Febrvmry  23,  1869. 
I  hereby  certify  that  the  signature  of  John  W.  Geary,  governor  of  this  Common- 
wealth, to  the  attached  letter,  is  his  genuine  signature ;  and  that  the  accompanying 
affidavits  and  papers  are  the  originals  filed  in  this  office  from  time  to  time,  since  the 
election  held  on  the  13th  of  October  last. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  caused  the   seal  of  the  sec- 
retary's office  to  be  affixed  the  day  and  year  above  written. 
[SEAL.]  F.  JOEDAN, 

Secretary  of  Commomcealtli. 

By  virtue  of  M'hat  law  of  Pennsylvania  were  affidavits  of  any  character 
submitted  to  the  governor  for  his  consideration  ?  By  the  sanction  of 
what  law  did  he  transmit  them  to  the  Clerk  of  this  House  ?  By  what 
legal  right  did  he  base  any  act  of  his  on  such  affidavits,  or  on  any  affi- 
davits connected  with  an  election  ?  He  had  already  done  all  that  in 
his  judgment  he  had  any  authority  to  do;  and  had  parted  with  all  the 
records  which  gave  him  an  original  right  to  do  anything  whatever  in 
the  case.  If  he  had  before  that  time  done  all  his  duty,  the  duty  was 
ended.  If  he  had  omitted  any  duty,  in  not  having  officially  declared  a 
result  in  the  twenty-first  district,  the  time  for  the  discharge  of  that  duty 
passed,  and  the  power  to  discharge  it  ceased,  when  the  returns  left  his 
possession ;  and  any  later  act  of  his  in  the  premises  was  without  sanc- 
tion of  law,  of  none  effect,  and  entitled  to  no  consideration  here  or  else- 
where. 

But  it  is  said  the  governor  was  not  bound  by  law  to  accept  such 
returns  as  conclusive,  but  might  go  behind  them,  and  on  evidence  of 
fraud  at  the  polls  set  aside  the  returns  in  whole  or  in  part,  and  declare 
a  different  result  than  the  one  made  apparent  by  such  returns.  When, 
however,  we  seek  authority  for  such  judicial  power  in  the  executive,  we 
are  pointed,  not  to  the  statutes,  but  to  a  case  arising  in  that  State  in 
1860,  reported  in  Bartlett's  Contested  Elections  in  Congress,  page  353, 
and  reUed  on  to  justify  Governor  Geary  and  give  validity  to  his  act  in 
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going  behind  the  returns  in  the  case  under  consideration.  It  is  the  case 
of  Butler  vs.  Lehman,  in  which  Governor  Packer  declared  Lehman  duly 
elected,  notwithstanding  certain  papers  purporting  to  be  returns  showed 
Butler  to  have  received  a  majority  of  the  votes.  But  what  were  the  facts 
connected  with  the  action  of  Governor  Packer?  Briefly  as  follows: 
The  Butler  vs.  Lehman  case  grew  out  of  an  election  in  the  first  Pennsyl- 
vania district,  on  October  9, 1860 ;  on  the  12th  the  board  of  return  judges 
certified  that  Butler  had  received  8,581  votes ;  Lehman,  8,383  votes ;  and 
one  Edward  King,  2,057.  On  this  state  of  facts  it  would  seem  that  the 
governor  was  bound  to  declare  Butler  elected  in  that  district,  whereas 
he  did  on  the  8th  day  of  November  declare  Lehman  elected  instead  of 
Butler.  Why  ?  Because  some  one  charged  fraudulent  voting  ?  Because 
illegal  votes  were  received,  or  legal  votes  rejected  ?  No ;  the  existence 
of  any  of  these  supposed  facts  would  have  been  ground  for  a  contest  on 
the  merits,  but  could  not  affect  the  prima  facie  right  to  the  seat,  nor 
justify  the  governor  in  modifying  the  returns  by  accepting  the  votes 
wrongfully  rejected,  or  throwing  out  those  wrongfully  received.  It 
would  be  his  duty  to  declare  the  result  apparent  on  the  face  of  the  returns, 
and  let  the  contest  be  determined  by  the  House  of  Eepresentatives, 
which  alone  could  judge  of  the  "election  returns  and  qualifications  of 
its  members."  But  in  the  case  cited  was  another  element,  of  which 
Governor  Packer  was  bound  to  take  official  notice.  Among  the  papers 
considered  by  the  return  judges  in  making  up  the  result,  Avas  one  pur- 
porting to  be  a  return  of  votes  from  the  Fourth  ward  in  the  city  of 
Philadelphia.  On  the  12th  of  October  the  return  judges  accepted  that 
paper  without  challenge  and  found  the  result,  as  stated,  in  favor  of 
Butler.  But  during  the  same  month,  and  before  the  governor  issued 
any  proclamation  declaring  the  result,  the  paper  purporting  to  be 
the  proper  return  from  the  Fourth  ward  was  proved  in  court  to  be  a  for- 
gery committed  by  one  William  Byerly,  who  was  arraigned,  tried,  con- 
victed, and  sentenced  in  a  court  of  competent  jurisdiction  for  the  crime 
of  making  and  issuing  said  paper  as  a  return,  when  in  fact  it  was  not  a 
return,  but  a  forgery  perpetrated  by  himself.  The  trial,  conviction,  and 
sentence  of  Byerly  all  occurred  in  October,  and  on  November  8,  when 
the  governor  came  to  inspect  the  returns  in  order  to  "  declare  who  was 
elected,"  the  records  of  a  court,  of  which  the  highest  officer  as  well  as  the 
most  humble  citizen  is  bound  to  take  notice,  gave  him  the  information 
that  a  certain  paper  was  not  a  return  but  a  forgery,  and  forbade  giving 
it  any  credit  or  consideration  in  declaring  the  result.  He  did  not 
receive  affidavits  to  impeach  the  returns ;  he  did  not  sit  in  judgment  on 
the  officers  of  election,  and  review  their  work;  he  did  not  even  decide 
what  should  be  accredited  and  what  should  be  rejected;  a  competent 
judicial  tribunal  had  performed  that  duty,  and  when  the  forged  paper 
came  under  notice  (if  at  all)  the  court  by  its  records  said  to  him,  "  That 
is  a  forgery,  and  in  no  respect  a  return  or  other  record ;  you  shall  not 
consider  it;"  and  Governor  Packer,  as  an  honest  executive,  obeyed  the 
mandate  of  the  court,  and,  omitting  that  paper,  declared  the  election  of 
Lehman.  In  all  this  he  merely  obeyed  the  law  requiring  him  to  "  de- 
clare, by  proclamation,  the  name  of  the  person  returned  as  elected."  He 
did  not  issue  a  proclamation  declaring  a  given  state  of  facts,  and  at  a 
later  period  announce  by  supplemental  proclamation,  or  even  by  letter, 
a  difterent  and  contradictory  state.  By  one  final  proclamation  he 
declared  the  result  and  ended  his  action.  But  it  is  said  he  "  went 
behind  the  returns "  to  declare  such  result.  Not  so ;  he  followed  the 
returns  and  merely  announced  the  result  made  apparent  on  their  face, 
the  Byerly  paper  having  been  judically  determined  to  be  no  return. 
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Now  can  this  case  be  made  a  precedent  to  justify  Governor  Geary  in 
suppressing  returns,  or  in  refusing  to  "declare"  the  result  shown  on 
the  returns  in  the  proper  office,  and  which  he  is  by  law  required  to  de- 
clare? Because  Governor  Packer  was  restrained  by  a  judicial  decision 
from  regarding  a  forged  paper  as  of  legal  value,  is  Governor  Geary  to 
suspend  for  further  canvass  the  returns  actually  received,  invite  pri- 
vate and  perhaps  irresponsible  parties  to  send  in  ex  ;parte  affidavits  dur- 
ing a  period  of  over  four  months,  and  finally,  long  after  the  issuance 
'  of  his  proclamation  under  the  statute,  certify  that  these  affidavits,  taken 
without  notice  and  in  derogation  of  all  law,  "indicate  the  election  of 
Hon.  John  Covode^' 

But  conceding,  for  the  moment,  the  right  of  the  governor  to  issue  a 
supplemental  proclamation,  is  the  document  of  date  February  23  such 
an  instrument  as  is  contemplated  by  the  law  of  Pennsylvania  ?    A  "  proc- 
lamation "  is  an  official  notice  to  the  public,  a  public  declaration  made 
by   competent  authority.    By  Webster  a  proclamation  is  defined  as 
"  publication  by  authority,  official  notice  given  to  the  public,"  "the  paper 
containing  an  official  notice  to  a  people."    But  the  document  in  ques- 
tion is  a  mere  private  communication  sent  by  Governor  Geary  to  the 
Clerk  of  this  House.    It  has  none  of  the  elements  of  a  proclamation,  is 
not  issued  by  competent  authority,  for  it  lacks  authority  of  law ;  and  an 
unauthorized  act  by  an  official  has  no  more  legal  force  tlian  the  same 
act  by  a  private  citizen.    It  is  not  addressed  or  directed  to  the  public, 
nor  is  it  intended  for  their  consideration.    It  does  not  declare  a  result, 
but  merely  ventures  an  opinion,  and  that  only  incidentally,  for  the  ob- 
ject alone  of  the  document  was  to  transmit  papers,  called  "  affidavits 
and  evidences  of  fraud,"  to  the  Clerk.    The  Clerk  himself  does  not  con- 
sider it  in  any  sense  an  official  document,  else  he  surely  would  have  acted 
upon  it  and  placed  on  the  rolls  the  name  of  Hon.  John  Covode  as  the  mem- 
ber from  the  district  in  question.     Further,  the  paper  under  considera- 
tion has  no  "  great  seal  of  the  Commonwealth,"  as  iias  the  proclamation 
of  November  17 ;  and  if  it  be  said  that  the  certificate  of  the  secretary 
of  the  Commonwealth  shows  this  paper  to  have  been  issued  by  John  W. 
Geary,  as  governor,  it  will  be  seen  that,  by  the  same  certificate,  the 
secretarjr  designates  the  paper  in  question,  not  as  a  proclamation  or  offi- 
cial document,  but  as  a  "  letter"  only.     So  far  as  this  is  a  private  com- 
munication we  have  nothing  to  do  with  it ;  but  in  so  far  as  we  are  required 
to  consider  it  in  deciding  a,  prima  facie  right  to  the  vacant  seat,  the 
preceding  comments  are  considered  justifiable.    In  the  view  of  the  un- 
dersigned, for  the  reason  aforesaid,  neither  the  letter  of  February  23, 
nor  the  affidavits  accompanying,  have  any  legal  value  in  determining 
the  question  submitted.     So  far  as  the  affidavits  are  concerned,  suppose 
all  were  considered  als  true  and  in  all  respects  competent  as  testimony, 
what  do  they  show?    At  most,  that  some  A'otes  were  wrongfully  received, 
and  some  erroneously  rejected,  at  the  election  in  question.    They  do  not, 
nor  do  any  papers  before  the  committee,  show  how  many  votes  were 
cast  for  any  one  as  a  candidate  in  that  district.    The  only  manner  in 
which  the  "affidavits"  could  "indicate"  a  result  would  be  to  furnish 
information  whereby  we  might  add  to  or  subtract  from  the  aggregate 
vote  previously  ascertained  to  have  been  cast  for  the  respective  parties; 
but  the  only  ascertained  result  is  embodied  (if  any  where)  in  the  "returns," 
which  have  been  carefully  excluded  from  consideration  here,  and  which 
had  been  sent  from  the  governor  months  before  he  ascertained  what  the 
affidavits  in  question  "  indicated." 

There  is  no  statement  anywhere  in  the  papers  submitted  of  the  num- 
bers of  votes  received  by  any  one ;  nor  any  declaration — or  even  state- 
H.  Mis.  Doc.  152 34. 
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ment — tliat  any  designated  individual  had  received  a  majority  of  tbe 
votes  ciist,  nor  was  elected,  nor  is  in  any  respect,  or  by  any  rule  of  law, 
entitled  to  the  seat. 

Inasmuch,  therefore,  as  no  prima  facie  case  is  made  in  favor  of  any 
one  by  the  papers  before  the  committee,  and  inasmuch  as  the  House  has 
limited  this  preliminary  investigation  to  the  papers  indicated,  the  under- 
signed, presenting  the  foregoing  views,-  as  called  for  under  all  the  cir- 
cumstances, concur  in  the  resolution  reported  by  the  minority  of  the 
committee. 

ALBERT  G.  BURR. 
SAML.  J.  RANDALL. 


HUNT  VS.  SHELDON. 

Hunt  reoeiyed  a  majority  of  votes  oast,  but  the  Ijoarcl  of  canvassers  threw  out  the 
vote  f.j'  four  parishes  for  alleged  illegality  of  the  returns,  and  the  governor  gave  the 
certificate  to  Sheldon. 

The  committee,  under  House  instructions,  looked  into  the  validity  of  the  election  and 
found  that  no  valid  election  was  held  in  the  parishes  of  Orleans  and  Jefferson,  owing 
to  violence  and  intimidation,  and  recommended  that  Sheldon  has  the  prima  fade  right 
to  the  seat. 

Violence  in  certain  precincts  does  not  invalidate  the  election  in  others  where  the 
election  proceeded  peaceably. 

The  House  adopted  the  report  (April  8, 1869)  by  yeas  85,  to  nays  38. 

March  31, 1869. — ]^r,  Stevenson,  from  the  Committee  of  Elections,  made 

the  following  report : 

The  Committee  of  Elections,  to  which  were  referred  the  credentials  of  per- 
sons claiming  seats  in  this  House  as  representatives  from  the  State  of 
Louisiana,  tcith  the  letter  of  the  governor,  and  the  report  of  the  committee 
of  investigation  of  the  legislature  of  that  State,  with  instructions  to  ascer- 
tain the  right  of  such  persons,  and  to  inquire  into  the  validity  of  the  elec- 
tion for  members  of  the  forty -first  Congress  in  the  several  congressional 
districts  of  said  State  on  the  3d  day  of  November,  A.  D.  1868,  and  also  to 
inquire  wJiether  the  persons  claiming  to  have  been  elected  in  such  districts 
are  qualified  under  the  Constitution  and  laws  to  take  seats  as  members  of 
this  House,  submits  the  following  report  upon  the  claim  of  Lionel  Allen 
Sheldon  to  a  seat  as  representative  from  the  second  congressional  district 
of  Louisiana. 

In  accordance  with  the  laws  of  Louisiana,  on  the  3d  day  of  November, 
A.  D.  1868,  in  the  second  congressional  district  of  that  State,  an  election 
was  held  for  a  representative  of  the  district  in  the  forty-first  Congress. 
The  only  candidates  for  that  office  were  Lionel  AUen  Sheldon  and  Caleb 
S.  Hunt.  On  the  25th  day  of  November,  A.  D.  1868,  the  governor  of 
Louisiana  issued  the  following  certificate : 

State  of  Louisiana,  Executive  Department, 

New  Orleans,  November  25,  1868. 
To  all  to  whom  these  jyi-esents  may  come : 

Know  ye  that,  in  accordance  with  the  laws  of  the  State  of  Louisiana,  an  election  was 
held  by  the  qualified  electors  of  this  State  on  the  3d  day  of  November,  A.  D.  1868,  for 
five  members  of  Congress,  to  represent  the  first,  second,  third,  fourth,  and  fifth  con- 
gressional districts  of  the  State  of  Louisiana  in  the  forty-first  Congress  of  the  United 
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States,  and  for  one  member  of  Congress  from  the  Recoud  congressional  district  to  the 
fortietli  Congress,  to  fill  the  vacancy  occasioned  by  the  death  of  the  Hon.  James  Mann. 

And  whereas  the  returns  of  said  election  made  to  the  secretary  of  state,  as  required 
by  law,  have  been  carefully  examined,  compared,  and  attested  by  the  proper  officers 
whose  duty  it  was  to  examine  the  same  ; 

And  whereas  it  has  been  ascertained  from  said  returns  that  Lionel  Allen  Sheldon 
received  5,108  votes,  and  Caleb  S.  Hunt  2,833  votes,  cast  at  said  election : 

Now,  therefore,  I,  Henry  C.  Warmoth,  governor  of  the  State  of  Louisiana,  do  hereby 
certify  that  Lionel  Allen  Sheldon  received  a  majority  of  the  votes  cast  for  representa- 
tives to  the  forty-first  Congress  from  the  second  congressional  district  of  the  State  of 
Louisiana. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  State 
to  be  aftixed  this  5th  day  of  November,  in  the  year  of  our  Lord  1868,  and  of  the  iude 
pendence  of  the  United  States  the  ninety-third. 

[SEAL.]  H.  C.  WARMOTH, 

Governor  of  the  State  of  Louisiana. 

Geo.  E.  Bovee,  Secretary  of  State. 

The  provision  of  law  under  whicli  the  governor  acted  in  issuing  the 
above  certificate  is  section  30  of  "An  act  relative  to  elections  in  the 
State  of  Louisiana,  and  to  enforce  article  103  of  the  constitution  of  the 
State,"  passed  October  19, 1868 ;  which  section  is  as  follows : 

Sec.  30.  And  he  it  farther  enacted,  ^c,  That,  as  soon  as  possible  after  the  expiration 
of  the  time  of  making  the  returns  of  election  for  representatives  in  Congress,  the  gov- 
ernor, jointly  with  the  secretary  of  state  and  a  judge  of  one  of  the  district  courts  of  the 
State,  shall  proceed  to  ascertain  from  the  said  returns  the  person  duly  elected,  a  cer- 
tificate of  which  shall  be  entered  on  record  by  the  secretary  of  state,  and  signed  by 
the  governor,  and  a  copy  thereof,  subscribed  as  aforesaid,  shall  be  delivered  to  the  per- 
son so  elected,  and  another  copy  transmitted  to  the  House  of  Kepresentatives  of  the 
Congress  of  the  United  states,  directed  to  the  Speaker  thereof. 

It  will  be  seen  that  the  law  requires  the  governor,  secretary  of  state, 
and  a  judge  to  ascertain  from  the  returns  the  person  duly  elected,  a  cer- 
tificate of  which  is  to  be  signed  by  the  governor.  This  provision  is  a  re-  • 
enactment  of  the  old  law  of  the  State  on  the  subject,  under  which  it 
was  the  practice  of  the  governor,  in  the  certificate,  to  state  that  the 
person  to  whom  it  was  given  had  been  "  duly  elected." 

See  the  following  precedent : 

State  of  Louisiana,  Executive  Department, 

New  Orleans,  November  18, 1865. 
To  all  to  whom  these  presents  shall  come : 

Know  ye  that,  whereas  an  election  was  held  on  the  6th  day  of  November,  1865, 
according  to  law,  for  five  representatives  to  the  thirty-ninth  Congress ;  and  whereas 
the  returns  of  said  election  have  been  duly  made  to  the  office  of  secretary  of  state,  as 
required  by  law,  and  have  been  carefully  examined,  compared,  and  attested  by  the 
proper  officers  whose  duty  it  was  to  examine  the  same ;  and  whereas  I  have  ascertained 
from  said  returns  that  John  Ray  has  received  a  majority  of  the  votes  cast  at  said  elec- 
tion in  the  fifth  congressional  district : 

Now,  therefore,  I,  J.  Madison  Wells,  governor  of  the  State  of  Louisiana,  do  hereby 
certify  that  John  Ray  was  duly  elected  a  member  of  the  thirty-ninth  Congress  from 
the  fifth  congressional  district  of  the  State  of  Louisiana,  and  to  serve  until  the  end  of 
the  term  of  said  Congress. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the  seal  of  the  State 
on  this,  the  eighteenth  day  of  November,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-five,  and  in  the  year  of  the  independence  of  the  United  States  the 

ninetieth. 

J.  MADISON  WELLS, 

Governor  of  Louisiana. 
By  the  governor : 
[seal.]    S.  Weotnowski,  Secretary  of  State. 

If  the  case  rested  upon  the  certificate  alone,  the  right  of  the  holder 
to  a  seat  might  be  questioned;  but  upon  this  point,  which  is  involved 
in  other  cases  not  yet  considered,  the  committee  do  not  deem  it  neces- 
sary now  to  pass.    By  the  official  returns,  as  examined  and  certified 
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according  to  law,  it.  appears  that  Lionel  Allen  Sheldon  received  5,108 
votes,  and  Caleb  S.  Hunt  2,833  votes,  as  shown  by  the  following  official 
statement : 

The  following  is  a  true  statement  by  parishes  of  the  numher  of  votes  oast  for  mem- 
her  of  Congress  in  the  second  congressional  district,  held  November  3,  1868,  as  shown 
by  the  returns  on  file  in  the  office  of  the  secretary  of  state,  together  with  the  parishes 
rejected  and  reasons  thereof : 


Fortieth  Congress. 

Forty-flrst  Congress. 

Parishes. 

O 

1 
1 

L.  A.  Sheldon. 

02 

Lafourche . 

1,799 
264 
770 

1,613 
1,335 
2,160 

1,613 
1,335 
2,160 

1,799 

St.  Charles 

264 

St.  James 

770 

Total 

2,833 

5,108 

5,108 

2,833 

The  returns  from  the  follo"wing  paxishes  were  rejected : 

Fortieth  Congress. 

Forty-first 

Congress. 

Parishes. 

1 
1 

o 

< 

a 

3 
W 
02 

o 

Orleans           .    -.. 

11,  535 

1,297 

452 

2,224 

93 

1,541 

1,274 

662 

125 
1,541 

1,278 
662 

11, 535 

Terrehonue     

1,297 

452 

2,224 

Total                                 

15, 508 

3,570 

3,606 

15, 508 

PARISH  OF  OBLBANS. 

The  returns  from  that  part  of  the  parish  of  Orleans  forming  a  part  of  the  second  con- 
gressional district  were  rejected  for  the  reason  that  the  returns  were  made  by  the 
boards  of  supervisors  of  registration  appointed  by  authority  of  an  act  (No.  92)  entitled 
"An  act  to  facititate  the  registry  of  voters  under  an  act  to  create  a  board  of  registra- 
tion to  superintend  the  registration  of  the  qualified  voters  of  the  State,"  approved  Sep- 
tember 7,  1868,  said  boards  having  no  authority  to  perform  any  duties  except  that  of 
registration,  for  which  they  were  especially  appointed. 

JEFFBUSON. 

The  returns  from  Jefferson  parish  were  thrown  out  for  the  reason  that  two  separate 
returns  were  received,  one  signed  by  S.  S.  Henry,  as  chairman  board  of  supervisors  at 
Carrollton,  and  the  other  by  J.  A.  Wagner,  H.  P.  Philips,  John  Payn,  chairman,  and  J. 
H.  A.  Roberts,  it  being  impossible  to  tell  which,  if  either,  was  the  correct  return. 

TEEEBBONNB. 

The  returns  from  this  parish  were  made  up  and  forwarded  to  the  secretary  of  state 
by  the  commissioners  of  election  appointed-  for  the  various  polls,  the  only  thing  in 
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shape  of  a  compilation  being  a  statement  sliowilig  the  number  of  republican  and  dem- 
ocratic votes  cast,  signed  by  tlie  supervisors. 

ST.  JOHN  THE  BAPTIST. 

The  returns  from  this  parish  being  signed  only  by  one  of  the  members  of  the  board 
of  registration,  and  there  being  no  witnesses'  names  signed  thereto,  was  considered  a 
violation  of  the  twenty -fifth  section  of  act  No.  164,  approved  October  19,  1868,  which 
requires  the  supervisors  of  election  to  repair  to  the  cotirt-house,  and,  in  the  presence  of  at 
least  two  witnesses,  to  compile  the  return  sent  in  by  commissioners.  Section  25  makes 
it  the  duty  of  the  supervisors  to  forward  triplicate  returns  to  the  secretary  of  state, 
and  no  one  supervisor  has  the  right. 

Mr.  Hunt  and  Mr.  Jlenard  were  opposing  candidates  to  fill  the  unexpired  terra  of  Mr. 
Maun,  (fortieth  Congress.)  Mr.  Hunt  and  Mr.  Sheldon  were  opposing  candidates  for 
the  foity-first  Congress.    The  vote  for  Mr.  Hunt  was  the  same  for  both  terms. 

H.  C.  WAEMOTH,  Governor  of  Louisiana. 

A  true  copy : 

[SEAL.]  GEO.  E.  BOVEE,  Secretary  of  State. 

Whatever  might  be  the  result  of  a  contest  involving  the  validity  of 
these  returns,  and  the  sufficiency  of  the  reasons  assigned  for  rejecting  the 
parishes  which  were  rejected,  the  returns  are  to  be  received  as  prima 
facie  evidence  of  the  result  of  the  election,  and  upon  them  Mr.  Sheldon 
is  entitled  to  take  the  seat,  subject  to  any  contest  which  may  be  lawfully 
made,  unless  he  is  disqualified  or  the  election  was  void.  It  is  not  claimed, 
and  there  is  nothing  to  show,  that  Mr.  Sheldon  is  for  any  reason  dis- 
qualified ;  but,  on  the  contrary,  it  is  admitted  that  he  is  a  loyal  man, 
and  can,  without  mental  reservation  or  evasion,  take  the  oath  prescribed 
by  law.  But  the  committee  are  Instructed  to  inquire  into  the  validity 
of  the  election. 

The  second  congressional  district  of  Louisiana  is  comprised  of  the 
First,  Second,  Third,  Tenth,  and  Eleventh  wards  of  the  parish  of  Orleans, . 
and  the  parishes  of  Jefferson,  St.  Charles,  St.  John  the  Baptist,  St.  James, 
Terrebonne,  and  Lafourche.  From  the  official  documents  referred  to 
the  committee  it  does  not  appear  that  there  was  any  serious  disturbance 
of  the  peace  at  or  about  the  time  of  this  election  in  any  parishes  of  this 
district  excepting  Orleans  and  Jefferson.  In  the  city  of  New  Orleans, 
and  in  Jefferson  parish,  which  adjoins,  and  is  practically  part  of  the 
city,  there  was  for  about  one  week  prior  to  and  at  the  date  of  the  elec- 
tion a  reign  of  terror  unsurpassed  in  the  history  of  this  country.  The 
disloyal  inhabitants,  stimulated  by  the  hope  of  reviving  rebellion  and 
regaining  the  lost  cause,  organized  and  armed,  overcame  the  feeble 
resistance  of  the  civil  authorities,  overawed  the  military  commanders, 
and  ran  riot  through  the  city,  shooting  down  on  sight  and  murdering  in 
cold  blood  loyal  citizens,  white  and  colored,  without  offense  or  provoca- 
tion, save  those  of  loyalty  and  color. 

By  the  official  reports  of  the  committee  of  the  legislature  of  Louisiana, 
appoiij  red  to  investigate  the  facts,  it  appears  that  in  these  two  parishes 
232  republicans  were  killed,  shot,  or  otherwise  maltreated — 69  in  Jeffer- 
son and  173  in  Orleans. 

This  violence  prevented  nearly  one-half  the  registered  electors  from 
voting.  The  registered  vote  in  that  part  of  the  parish  of  Orleans  included 
within  the  second  district  was  20,314;  the  vote  cast  was  only  11,660— 
S,G51  electors  not  voting.  The  registered  vote  in  Jefferson  parish  was 
5,969 ;  the  vote  cast  was  only  2,886—3,083  electors  not  voting.  The 
number  of  electors  in  the  two  parishes  who  did  not  vote  was  11,737. 

The  following  table  shows  the  registry  in  tbe  second  district : 

Orleans,  ward  one 3, 130 

Orleans,  ward  two 4,104 
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Orleans,  ward  three,  front ! 2, 568 

Orleans,  ward  three,  rear 4,  449 

Orleans,  ward  ten 3, 278 

Orleans,  ward  eleven 2, 785 

Jefferson 5,  969 

St.  Charles 1,648 

St.  John  Baptist 1,911 

St.  James 3,  081 

Terrebonne 3, 279 

Lafourche 3, 570 

Total 39,772 


It  is  fair  to  presume  that  nearly  all  of  these  electors  thus  prevented 
from  voting  would  have  voted  had  there  been  a  free  and  peaceable  elec- 
tion, and  that  they  would  have  voted  against  that  disloyal  party,  which, 
by  violence  and  intimidation,  deprived  them  of  their  right,  and  in  favor 
of  the  jiarty  of  union  and  peace.  And  if  they  had  so  voted  the  repub- 
lican ticket  would  have  received  in  the  entire  district,  of  all  the  votes 
cast,  a  majority  of  about  1,500  votes. 

It  is  evident,  from  the  testimony  referred  to  the  committee,  that  in  the 
parishes  of  Orleans  and  Jefferson  there  was  no  valid  election,  and  the 
question  arises  whether  this  should  invalidate  the  election  in  the  other 
parishes  of  the  district,  and  set  aside  the  entire  returns. 

In  all  the  other  parishes  the  election  was  quiet,  and  the  vote  was  as 
full  as  that  usually  cast  in  loyal  States ;  and  it  would  seem  unreasonable 
and  unjust  that  the  peaceable  electors  of  the  district  should  be  denied 
the  right  of  representation  because  their  violent  neighbors  attempted 
and  failed  to  deprive  them  of  that  right. 

The  better  rule  would  seem  to  be  that  indicated  by  the  legislature  of 
Louisiana,  in  the  resolution  referred  to  the  committee,  to  exclude  the 
disorderly  and  count  the  peaceable  parishes;  thereby  defeating  the  vio- 
lent and  protecting  the  peaceable  and  law-abiding  citizens  in  the  right 
of  representation. 

If  the  vote  of  the  lawless  parishes  alone  be  excluded,  the  result  reached 
upon  the  official  returns  will  not  be  substantially  chaugeri,  except  by 
increasing  the  majority  for  the  candidate  returned  as  elected. 

The  vote  would  then  stand  thus : 

Sheldon 7, 927 

Hunt 4, 582 

Sheldon's  majority 3, 345 


Tour  committee  therefore  recommends  the  adoption  of  the  following 
resolution : 

'  Resolved,  That  Lionel  Allen  Sheldon,  claiming  the  right  to  represent 
the  second  congressional  district  of  the  State  of  Louisiana  in  the  House 
of  Representatives  of  the  United  States,  be  admitted  to  a  seat  in  this 
House,  without  prejudice  to  the  right  of  any  person  to  contest  such  seat 
according  to  law. 
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MINORITY  REPORT. 

Mr.  Burr,  on  behalf  of  the  undersigned  members  of  the  Committee  of 
Elections,  presented  the  following  views  of  the  minority : 

The  undersigned,  being  utterly  unable  to  concur  in  the  report  of  the 
majority  of  the  Committee  of  Elections  in  the  case  of  Caleb  S.  Hunt  vs. 
L.  A.  Sheldon,  from  the  second  congressional  district  of  Louisiana, 
respectfully  submit  the  following  reasons  therefor: 

THE  VOTE  LEGALLY  BETUENED. 

The  second  congressional  district  comprised  the  first,  second,  third, 
and  tenth  representative  districts  of  the  parish  of  Orleans,  on  the  left 
bank  of  Mississippi  Eiver,  (being  the  First,  Second,  Third,  Tenth,  and 
Eleventh  wards  of  the  city  of  New  Orleans,)  and  the  parishes  of  Jefferson, 
St.  Charles,  St.  John  the  Baptist,  St.  James,  Lafourche,  and  Terrebonne. 
At  the  election,  Caleb  S.  Hunt  and  L.  A.  Sheldon  were  opposing  can- 
didates, and  according  to  the  returns  made  to  the  secretary  of  state,  and 
on  file  in  his  office,  the  whole  number  of  votes  cast  at  said  election  in 
said  second  congressional  district  was  27,055,  of  which  said  candidates 
received  respectively  as  follows,  viz : 
In  parish  of  Orleans,  Hunt,  11,535 ;  Sheldon,  125. 
In  parish  of  Jefferson,  Hunt,  2,221 ;  Sheldon,  662. 
In  parish  of  St.  Charles,  Hunt,  264 ;  Sheldon,  1,335. 
In  parish  of  St.  John  the  Baptist,  Hunt,  452 ;  Sheldon,  1,278. 
In  parish  of  St.  James,  Hunt,  770 ;  Sheldon,  2,160. 
In  parish  of  Lafourche,  Hunt,  1,799 ;  Sheldon  1,613. 
In  parish  of  Terrebonne,  Hunt,  1,297 ;  Sheldon,  1,541. 
Total  for  Hunt,  18,341 ;  total  for  Sheldon,  8,714. 
On  or  about  the  25th  day  of  November,  1868,  the  governor  of  the 
State,  the  secretary  of  state,  and  a  judge  of  one  of  the  district  courts 
of  the  State,  (constituting  a  board  of  State  canvassers,)  proceeded  to 
ascertain,  from  the  returns  of  the  election  filed  in  the  office  of  the  secre- 
tary of  state,  the  jjerson  duly  elected  representative  from  the  said  sec- 
ond district  in  the  forty-first  Congress ;  and  the  said  board  rejected  from 
computation  the  returns  from  four  of  the  seven  parishes  embraced  within 
the  said  second  district,  viz :  Parishes  of  Orleans,  Jefferson,  St.  John 
the  Baptist,  and  Terrebonne. 

The  rejection  from  computation  of  the  votes  returned  from  the  said 
parishes  reduced  the  number  of  votes  in  said  second  district  from  27,055 
to  7,941,  making  2,833  for  Hunt  and  5,108  for  Sheldon,  and  resulting  in 
an  apparent  majority  of  2,275  votes  for  Sheldon ;  and  thereupon,  in  mani- 
fest fraud  of  the  electors  of  the  second  congressional  district  and  Mr. 
Hunt,  the  board  of  State  canvassers  declared  that  Lionel  A.  Sheldon 
had  received  a  majority  of  the  votes  cast  for  representative  in  the  forty- 
first  Congress.  A  certificate  of  election  was  issued  to  him  by  the  gov- 
ernor, under  which  he  seeks  to  be  admitted  to  take  the  seat  he  claims. 
This  certificate  is  in  substantially  the  usual  form  of  such  papers. 

THE  CEKTIPICATE  OF  FACTS  TO  ME.  HUNT. 

At  or  about  the  time  the  certificate  of  election  was  issued  to  Mr.  Shel- 
don, the  governor  and  secretary  of  state  also  issued  and  delivered  to  Mr. 
Hunt  a  certificate  of  the  facts,  with  reference  to  the  law  and  construction 
of  law,  on  which  the  first  certificate  was  based.  That  important  paper, 
by  order  of  the  House,  is  before  the  committee,  and  reads  as  follows: 

The  following  is  a  true  statement  by  parishes  of  the  number  of  votes  cast  for  member 


536 


DIGEST    OF   ELECTION   CASES. 


of  Coilgresa  in  the  second  congressional  district,  held  November  3,  1868,  as  shown  by 
the  returns  on  file  in  the  office  of  the  secretary  of  state,  together  with  the  parishes 
rejected  and  reasons  thereof: 


Parishes. 
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Lafourche 

1,613 
1,335 
2,160 

1  799 

St.  Charles    

264 

St.  James - 

770 

Total 

5,108 

2,833 

The  returns  from  the  following  parishes  were  rejected : 


Parishes. 
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Orleans 

125 
1,541 

1,278 
662 

11,535 

1,297 

452 

2,224 

Total  .       .    . 

3,606 

15, 508 

PAKISH   OF  NEW   OELEANS. 

The  returns  from  that  part  of  the  parish  of  Orleans  forming  a  part  of  the  second  con- 
gressional district  were  rejected  for  the  reason  that  the  returns  were  made  hy  the 
hoards  of  supervisors  of  registration  appointed  by  authority  of  an  act  (No.  92)  entitled 
"An  act  to  facilitate  the  registry  of  voters  under  an  act  to  create  a  board  of  registration 
to  superintend  the  registration  of  the  qualified  voters  of  the  State,"  approved  September 
7,  1868,  said  boards  having  no  authority  to  perform  any  duties  except  that  of  registra- 
tion, for  which  they  were  especially  appointed. 

JEFFERSON. 

The  returns  from  Jefferson  parish  were  thrown  out  for  the  reason  that  two  separate 
returns  were  received,  one  signed  by  S.  S.  Henry  as  chairman  board  of  supervisors  at 
Carrollton,  and  the  other  by  J.  A.  "Wagner,  H.  P.  Philips,  John  Payn,  chairman,  and  J. 
H.  A.  Eoberts,  it  being  impossible  to  tell  which,  if  either,  was  the  correct  return. 

TERKBBONNE. 

The  returns  from  this  parish  were  made  up  and  forwarded  to  the  secretary  of  state 
by  the  commissioners  of  election  appointed  for  the  various  polls,  the  only  thing  iu  shape 
of  a  compilation  being  a  statement  showing  the  number  of  republican  and  democratic 
votes  cast,  signed  by  the  supervisors. 


ST.  JOHN  THE  BAPTIST. 


The  returns  from  this  parish  being  signed  by  only  one  of  the  members  of  the  board 
of  registration,  and  there  being  no  witnesses,  names  signed  thereto,  was  considered  a 
violation  of  the  twenty-lifth  section  of  act  No.  164,  approved  October  19,  1868,  which 
requires  the  supervisors  of  election  to  repair  to  the  court-house,  and,  in  the  presence  of 
at  least  two  witnesses,  to  compile  the  return  sent  ip  by  commissioners.    Section  25 
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makes  it  the  duty  of  the  supervisors  to  forward  triplicate  returns  to  the  secretary  of 
state,  and  no  one  supervisor  has  the  right. 

Mr.  Hunt  and  Mr.  Slieldou  Tvere  opposing  candidates  for  tlio  forty-first  Congress. 

H.  C.  WARMOTH, 

Govtrnor  of  Louisiana. 
A  true  copy : 
[SEAi,.]  GEO.  E.  BOYEE, 

Secretary  of  State. 

This  paper  springs  from  the  same  fountain;  is  based  upon  and  author- 
ized by  the  same  law;  is  executed  by  the  same  officers;  relates  to  the 
same  subject-matter;  and  declares  certain  facts  in  reference  thereto, 
from  which  arise,  by  inevitable  and  logical  implication,  different  legal 
results  and  conclusions  from  those  promulgated  in  the  certificate  to  Mr. 
Sheldon. 

In  all  matters  pertaining  to  the  settlement  or  adjudication  of  contested 
elections,  the  House  tknts  judicially,  and  not  otherwise.  Whenever  any 
legal  or  official  papers,  executed  in  connection  with  such  contests,  and 
properly  brought  to  the  knowledge  of  the  House,  are  based  upon,  or  refer 
to,  any  general  laws,  State  or  federal,  for  the  regulation  of  elections,  it 
is  the  imperative  duty  of  the  House  to  take  notice  of  all  such  laws.  It 
is  the  conclusive  presumption  of  law  that  the  House  is  acquainted  witli 
them.  If  any  action  in  connection  with  an  election  is  based  upon  pro- 
visions or  constructions  of  law,  and  not  uj)on  facts,  the  law  needs  not  to 
be  set  out  in  the  official  paper  based  upon  it,  but  the  House  must  take 
judicial  notice  of  it,  and  must  be  its  own  exclusive  judge  as  to  its  inter- 
pretation. These  rules  are  elementary  and  important,  and  apply  ^\i{h. 
great  propriety  and  force  to  this  case. 

"WHY  WAS   THE   VOTE   IN   THE   PARISH   OP   ORLEANS   REJECTED? 

The  reason  assigned  in  the  certified  statement  for  the  rejection  of  the 
vote  of  that  i^arish,  "that  the  returns  were  made  by  the  board  of  super- 
visors of  registration,"  shows  either  a  total  misapprehension  or  willful 
disregard  of  the  express  language  of  the  law  of  the  State  on  this  sub- 
ject. By  the  provisions  of  section  25,  of  act  No.  164,  Laws  of  Louisiana, 
1868,  page  223,  it  is  expressly  made  the  duty  of  the  supervisors  of 
registration  in  each  parish  to  make  out  and  forward  said  returns  to  the 
secretary  of  state.     The  section  reads  as  follows : 

Sec.  25.  That  it  shall  be  the  duty  of  said  supervisors  of  registration  in  each  parish 
to  make  out  triplicate  returns,  to  foward  one  of  them  immediately  hy  mail  to  the  sec- 
retary of  state,  and  another  to  the  secretary  of  state  by  the  next  most  speedy  mode  of 
conveyance,  and  to  deposit  the  third  in  the  office  of  the  clerk  of  the  district  court, 
and  in  the  city  of  New  Orleans  in  the  office  of  the  clerk  of  the  first  district  court ;  and 
for  their  willful  failure  or  neglect  herein,  such  supervisors  shall,  upon  conviction  before 
any  court  of  competent  jurisdiction,  be  fined  in  a  sum  not  exceeding  |500,  at  the  dis- 
cretion of  the  court. 

Since  the  election,  the  State  officers  took  the  opinion  of  the  attorney 
general  of  the  State  on  this  subject,  and  we  will  cite  only  the  conclusion 
of  it,  which  is  entirely  conclusive  on  this  point,  to  wit : 

I  am,  therefore,  of  the  opinion,  that  the  boards  of  supervisors  of  registration  and  elec- 
tion, as  constituted  under  the  laws,  throughout  the  State,  as  well  in  New  Orleans  as 
other  parishes  of  the  State,  are  the  proper  returning  officers. 
I  am  yours,  very  respectfully, 

SIMEON  BELDEN, 

Attorney  General. 

We  assume,  therefore,  that  the  election  returns  from  the  parish  of 
Orleans  were  in  all  respects  legally  returned  and  ought  not  to  have  been 
rejected. 
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But  we  submit,  farther,  that  every  precinct  that  was  rejected  by  the 
board  of  canvassers  was  rejected  without  authority  of  law;  contrary 
to  law;  contrary  to  all  the  precedents  that  have  governed  cases  of  this 
kind  in  the  past  history  of  Congress.  It  is  an  established  principle  of 
law  in  cases  of  contested  elections,  not  only  in  Congress,  but  in  the  States 
of  this  Union,  that  wherever  there  has  been  a  neglect  on  the  part  of  the 
returning  officers  or  the  canvassing  officers  to  comply  literally  with  the 
merely  directory  provisions  of  the  statute,  such  neglect  shall  not  work 
injury  to  anybody;  that  the  votes  shall  be  received  and  counted;  that 
the  parties  shall  have  the  benefit  of  them  for  whomsoever  they  are  cast. 
In  every  case  of  contested  elections  the  one  great  question  to  be  deter- 
mined, the  one  point  of  supreme  importance  to  be  ascertained  by  the 
House,  sitting_  as  judges,  is,  who  has  received  the  majority  of  votes  of 
the  legal  electors  of  the  district;  whom  do  the  people  want  to  represent 
them;  for  whom  have  the  majority  of  voters  legally  cast  their  votes "^ 
The  fact  that  some  officers  may  have  made  an  artificial  or  somewhat 
informal  return  should  not  affect  the  substantial  interests  of  the  parties 
to  that  election. 

In  uniform  harmony  with  these  views  there  is  a  long  and  unbroken 
course  of  decisions  both  by  this  House  and  in  all  the  courts  of  last  resort 
in  our  country. 

The  effects  of  these  numerous  decisions  is,  to  establish  as  the  law  of 
such  cases  that  election  statutes  are  to  be  tested  like  other  statutes, 
but  with  a  leaning  to  liberality,  in  view  of  the  great  public  purposes 
which  they  accomplish ;  and,  except  where  they  specifically  provide  that 
a  thing  shall  be  done  in  the  very  manner  indicated,  and  not  otherwise, 
their  provisions  designed  merely  for  the  information  and  guidance  of 
the  officers  must  be  regarded  as  directory  only,  and  the  election  will  not 
be  defeated  or  affected  by  a  failure  to  comply  with  them,  provided  the 
irregularity  has  not  hindered  any  who  were  entitled  from  exercising  the 
right  of  suffrage,  or  rendered  doubtful  the  evidences  from  which  the 
result  was  to  be  declared,  or  permitted  disqualified  voters  to  vote,  and 
that  the  irregularity  itself  was  not  occasioned  by  the  agency  of  a  party 
seeking  to  derive  a  benefit  from  it.  We  refer  on  this  general  subject 
to  some  authorities  in  point:  People  vs.  Higgins,  3  Mich.,  233;  People 
vs.  Cicotte,  16  Mich.,  283;  People  vs.  Cook,  14  Barb.,  259;  Clifton  vs. 
Cook,  7  Ala.,  114;  Dishon  vs.  Smith,  10  Iowa,  212;  4  Wis.,  420;  19  Ind., 
356;  2  Cal.,  135;  34  Barb.,  620;  43  Penn.  St.,  384. 

The  application  of  these  settled  principles  to  the  conduct  of  the  State 
officers  in  this  case,  in  the  rejection  of  certain  returns,  (and  this  appli- 
cation is  perfectly  admissible  and  legitimate  in  connection  with  any 
inquiry  into  the  value  of  alleged  prima  facie  title,)  clearly  demonstrates 
that  every  rejection  so  made,  for  the  reasons  stated,  was  made  improp- 
erly and  without  authority  of  law. 

W^HO,  THEN,  HAS   THE   BEST  PEEVIA  FACIE   TITLE? 

It  is  claimed  by  t]ie  majority  that,  upon  the  certificates,  and  the  laws 
upon  which  they  are  based,  Mr.  Sheldon  has  the  highest  and  clearest 
prima  facie  right  to  the  seat.  A  brief  examination  will  show  the  fallacy 
of  this  conclusion  or  assumption. 

A  prima  facie  right  must  be  founded  upon  and  established  hj  prima  facie 
evidence,  imd  prima  facie  evidence  is  that  evidence  which  is  sufficient  to 
establish  the  fact,  unless  rebutted.  Now  apply  this  definition  to  the 
case  under  consideration.  Unless  rebutted,  the  certificate  which  Mr. 
Sheldon  holds  \s  prima  facie  evidence :  1st.  That  an  election  was  held  at 
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the  time,  place,  and  for  the  purpose  therein  expressed;  and,  2d.  That 
he  received  the  highest  number  of  votes  cast  at  tlie  election,  which 
necessarily  constitutes  his  election,  and  thorebj'  establishes  prima  facie 
his  right,  or,  in  other  phrase,  his  prima  facie  right  to  be  admitted  to  the 
seat.  But  his  certificate  or  prima  facie  evidence  is  rebutted  by  a  like 
oflScial  and  authenticated  statement  of  equal  force,  and  showing  also, 
1st.  That  the  election  was  held  at  the  time,  place,  and  for  the  purpose 
therein  expressed;  and,  2d.  That  Mr.  Hunt  received  the  highest  num- 
ber of  votes  cast  at  the  election,  and  which  necessarily  constitutes  his 
election,  and  thereby  establishes  prima  facie  his  right  to  be  admitted  to 
the  seat.  Now  what  becomes  of  Mr.  Sheldon's  prima  facie  right"!  It 
falls,  of  course,  unsustained  by  prima  facie  evidence ;  and  thus  his  claim 
is  of  no  higher  validity  than  Mr.  Himf  sin  a  prima  facie  sense,  and  upon 
the  form  of  the  papers,  and  in  substantial  merits,  a«  made  manifest  on 
the  face  of  the  certificates,  it  becomes  utterly  worthless  and  proves 
nothing  to  the  advantage  of  Mr.  Sheldon.  The  papers,  taken  together, 
establish  the  vital  fact  that  Sheldon  is  not  elected,  and  that  Hunt  is  elected 
hy  a  triumphant  majority  of  9,627  votes.  Or,  rejecting  the  parishes  of 
Terrebonne,  St.  John  the  Baptist,  and  Jeft'erson,  be  is  then  elected  by 
a  majority  of  9,135.  This  conclusive  result  is  shown  by  the  papers  and 
the  law  alone,  witliout  any  resort  whatever  to  other  evidence  or  sources 
of  information.  How  is  this  result  sought  to  be  overcome?  So  far  as 
this  is  attempted  upon  the  faceof  the  papers,  it  rests  solely  upon  a  legal 
quibble,  an  unsubstantial  technicality,  neither  demanded  nor  justified 
by  any  principle  of  law.  Its  adoption  by  the  House  would  do  great 
injustice  to  Mr.  Hunt,  to  the  constituency  in  question,  and  would  enable 
Mr.  Sheldon  to  accomplish  a  manifest  fraud  and  outrage,  and  violate  the 
sacred  right  of  representation  in  the  person  of  the  people's  choice. 

ALLEGED  VIOLENCE  IN  THE  PAEISH  OP  OELEANS. 

The  parties  to  this  contest  do  not  allege  invalidity  in  the  election  by 
reason  of  the  existence  of  violence,  intimidation,  terror,  or  auarcliy.  They 
specifically  and  emphatically  deny  all  such  charges.  But  the  majority  of 
the  committee  assume  the  existence  of  such  a  state  of  disorder  as  should 
invalidate  the  election  in  this  parish.  The  certificates  afford  no  support 
or  countenance  to  this  assumption.  There  is  no  legal  evidence  before  the 
committee  to  establish'  it.  But  the  majority  seem  to  have  borrowed 
their  faith  on  this  subject  from  a  report  made  to  the  legislature  of 
Louisiana  by  a  committee  of  that  body.  That  report  is  not  properly  or 
legally  before  the  committee;  and  if  it  were,  it  does  not  contain  legal 
evidence  to  be  used  in  this  contest,  and  in  every  respect  it  is  intrinsically 
and  notoriously  unfit  to  be  received;  it  is  wholly  ex  parte  and  transpar- 
ently and  meanly  partisan;  and,  judged  by  itselfj  it  is  unworthy  of 
respect  or  belief. 

But  the  majority,  by  a  singular  disregard  of  the  appropriate  limits  of 
an  inquiry  into  aWeg&A  prima  facie  titles,  attempts,  by  a  process  of  argu- 
ment and  comparison  of  party  votes  and  strength  at  a  preceding  elec- 
tion, to  deduce  the  legal  conclusion  that  if  all  the  legal  votes  in  the 
parish  of  Orleans  that  were  not  cast  had  been  cast  at  the  congressional 
election  in  question,  they  would,  in  fact,  have  been  cast  for  Mr.  Sheldon; 
and  that,  therefore,  he  would  have  been  elected,  and  ought  now  to  be 
allowed  to  be  sworn  in  as  a  member.  They  appear  to  have  no  doubt 
but  that  every  man  who  did  not  vote  wanted  to  vote  for  Mr.  Sheldon; 
and  that  the  House  should  now  declare  the  result  to  be  the  same  as  if 
they  had,  in  fact,  all  voted  for  Mr.  Sheldon. 
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This  sort  of  logic,  or  law,  when  indulged  in  by  a  committee  charged 
with  the  delicate  and  important  duty  of  deciding  a  great  question  of  the 
right  to  representation,  cannot  be  fitly  characterized  without  appearing 
to  violate  the  rules  of  parliamentary  courtesy.  In  our  judgment,  it 
deserves  to  be  signally  rebuked  by  the  House. 

The  undersigned  therefore  move  to  amend  the  resolution  oifered  by 
the  majority  by  substituting  in  it  the  name  of  Caleb  S.  Hunt  for  that  of 
Lionel  A.  Sheldon,  to  the  end  that  Mr.  Hunt,  the  elected  choice  of  an 
overwhelming  majority  of  the  legal  voters  of  the  district,  may  be  allowed 
to  occupy  the  seat  to  which  he  is  elected,  and  that  the  contest  may  then 
proceed  in  order. 


Respectfully  submitted : 


A.  S.  BUER. 

S.  J.  RANDALL. 


HOGE  VS.  REED. 

As  in  the  prima  fade  case  of  Wallace  vs.  Simpson,  two  certificates  were  presented. 
The  first  signed  was  given  to  Eeerl,  the  secoud  to  Hoge.  One  of  the  board  of  canvassers 
withdrew  liis  signature  to  the  first  certificate.  It  was  held  that  the  State  canvassers 
can  issue  a  second  certificate,  and  Hoge  was  declared  entitled  to  the  seat.  The  House 
sustained  the  report  by  a  two-thirds  vote. 

April  2, 1869. — Mr.  Cessna,  from  the  Committee  of  Elections,  submitted 

the  following  report: 

In  the  matter  of  the  claim  of  8.  L.  Hoc/e,  claimant  for  a  seat  in  the  Forty- 
first  Congress  from  the  third  district  of  South  .Carolina.,  Mr.  Cessna ,  from 
the  Committee  of  Ukctions,  submitted  the  following  report  and  resolution: 

The  third  congressional  district  of  South  Carolina  is  composed  of  the 
counties  of  Orangeburg,  Ric'hland,  Edgeville,  Lexington,  S'ewberry,  Ab- 
beville, and  Anderson.  The  election  lor  members  of  Congress  was  held 
on  the  3d  day  of  November,  18C8.  The  candidates  for  Congress  were 
S.  L.  Hoge  and  J.  P.  Reed,  and  both  presented  their  claims  to  the  House, 
and  are  the  claimants  from  the  said  third  district  of  the  said  State, 
mentioned  in  the  following  resolution,  referring  the  whole  subject  to  ■ 
this  committee,  viz: 

Mesolved,  That  the  case  of  the  claimants  to  seats  in  the  House  of  Representatives  of 
the  forty-first  Congress  of  the  United  States  from  the  third  and  fourth  congressional 
districts  of  the  State  of  South  Carolina,  with  tlie  papers  relating  to  the  same,  be 
reTerred  to  the  Committee  of  Elections,  when  appointed,  with  instructions  to  report,  as 
soon  as  practicable,  which  of  the  claimants,  if  either,  are  entitled  to  seats. 

The  committee  first  turned  its  attention  to  an  allegation  filed  by  S. 
L.  Hoge,  one  of  the  claimants,  that  J.  P.  Reed,  the  other  claimant,  was, 
ineligible,  not  being  able  to  take  the  oath  prescribed  by  the  act  of  July 
2, 1862.  The  committee  found  this  allegation  to  be  true,  and  so  reported 
to  the  House.  This  disposed  of  Mr.  Reed's  claim,  under  the  resolution 
of  the  House  of  March  22,  1869. 

The  resolution  of  reference  being  silent  on  the  subject,  the  committee 
determined  to  inquire  who  had  a  prima  facie  right  to  the  seat,  leaving 
the  merits  open  to  such  person  as  might  desire  to  contest. 

They  found,  among  the  papers  referred,  two  certi filiates  jjurporting  to 
be  certificates  of  election  to  Congress  from  the  third  district  of  South 
Carolina,  which  will  be  found  in  Appendix  marked  A  and  B. 

One  of  these  certificates  was  signed  by  three  persons  styling  them- 
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selves  canvassers  for  said  State,  and  certifies  that  J.  P.  Eeed  was  duly 
elected  by  a  ma,iority  of  votes  in  said  third  district. 

The  other  certificate  was  signed  by  four  persons  styling  themselves 
canvassers  tor  the  State,  (three  of  the  persons  signing  this  being  the 
same  who  signed  the  first-named  certificate,)  and  certifies  that  S.  L. 
Hoge  was  duly  elected  by  a  majority  of  the  legal  votes  in  said  third 
district.  * 

The  phraseology  of  these  certificates  is  somewhat  different.  In  the 
certificate  given  to  Eeed,  it  is  certified  that  he  is  duly  elected  by  a  ma- 
jority of  votes,  while  in  the  other  it  is  certified  that  S.  L.  Hoge  is  duly 
elected  by  a  majority  of  the  legal  votes  of  said  district.  It  is  evident,  as 
will  presently  appear,  that  it  was  the  intention  of  the  canvassers  to 
supersede,  by  the  certificate  given  to  Hoge,  the  one  they  had  already 
given  to  Reed,  and  this  accounts,  no  doubt,  for  the  difference  in  the  lan- 
guage used. 

It  appears,  also,  that  one  of  the  canvassers  (J.  L.  Neagle)  who  signed 
the  certificate  of  Eeed,  withdrew  his  signature  to  said  certificate  in  the 
following  language : 

I  therefore  desire  that  the  aforesaid  certificate  be  considered  as  though  my  name  was 
not  attached,  and  this  same  certificate  to  have  all  the  force  of  a  certificate  of  the  elec- 
tion of  Hon.  S.  L.  Hoge  in  fall  force  and  eifect. 

J.  L.  NEAGLE, 
Comptroller  General  South  Carolina. 

This  withdrawal  leaves  but  two  signatures  to  the  certificate  of  Eeed. 
This,  according  to  the  Statutes  at  Large  of  the  State  of  South  Carolina, 
{vide  section  35,)  invalidates  the  certificate,  three  canvassers  being, 
required  to  make  a  valid  certificate.  The  question  then  arises,  can  the 
canvassers,  after  having  given  one  certificate,  withdraw  their  action  and 
give  another  to  a  different  party  ?  This  question  was  decided  in  the 
case  of  Morton  vs.  Daily,  Bartlett's  Contested  Election  Cases,  page  403. 

We  think,  also,  that  this  decision  can  be  sustained  upon  principle. 
The  question  is  entirely  within  the  control  of  the  State  canvassers  or  the 
governor  of  the  State  (as  the  case  may  be  under  the  law)  until  the  roll 
of  the  House  is  made  up  by  the  Clerk.  There  is  no  vested  right,  under 
a  certificate,  that  would  prevent  the  canvassers  from  rectifying  any  error 
or  mistake  that  may  have  occurred  in  their  deliberations  or  action,  until 
the  holder  o,f  the  same  has  been  awarded  his  seat  by  the  Clerk  of  the 
House. 

This  principle  is  illustrated  in  the  case  of  an  attorney  in  fact;  in  which 
case,  it  is  not  doubted,  the  principal  can  withdraw  or  annul  the  power 
granted  at  any  time  before  its  purpose  is  executed. 

Conceding,  as  a  majority  of  the  committee  do,  the  right  of  these  can- 
vassers to  reverse  their  first  action  in  the  premises  and  give  a  second 
certificate  to  Mr.  S.  L.  Hoge,  we  do  not  think  it  necessary  to  examine 
the  mass  of  testimony  which  seems  to  have  been  taken,  upon  due  notice 
to  the  opposite  party,  but  we  append  to  this  report  the  reasons  given  by 
the  State  canvassers  for  their  action  in  this  case.  ( Vide  Appendix, 
marked  C.) 

The  committee  therefore  recommend  the  following  resolution : 

Besolved,  That,  upon  the  papers  referred  to  the  Committee  of  Elections 
in  the  contested  case  of  S.  L.  Hoge  vs.  J.  P.  Eeed  from  the  third  congres- 
sional district  of  South  Carolina,  S.  L.  Hoge  is  prima  facie  entitled  to  a 
seat  in  the  House  as  the  representative  of  said  district,  subject  to  the 
future  action  of  the  House  as  to  the  merits  of  the  case. 
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APPENDIX  A. 

THE  STATE  OF  SOUTH   CAROLINA. 

rr    TT       o,  -r    „  By  the  hoard  of  State  canvassers. 

lo  Hon.  S.  L.  Hoge: 

Whereas,  in  pursuance  of  au  act  entitled  "An  act  providing  for  the  next  general  elec- 
tion and  the  inannej  of  conducting  the  same,"  passed  on  the  26th  of  September,  A.  D. 
ieb»,  an  election  has  been  held  for  a  member  of  the  forty-first  Congress  of  the  United 
istates  irom  the  third  congressional  district  of  South  Carolina,  and  upon  examination 
ot  tne  returns  which  have  been  received,  it  appears  that  you,  the  said  S.  L.  Hoge,  have 
received  a  majority  of  legal  votes ;  we  do,  therefore,  by  virtue  of  the  powers  in  us 
vested,  certify  that  you,  the  said  S.  L.  Hoge,  have  been  duly  elected  to  represent  the 
people  ot  this  State  as  a  member  of  the  forty-first  Congress  of  the  United  States  from 
tne  third  congressional  district  of  South  Carolina,  by  a  majority  of  all  the  legal  votes 
cast  at  said  election,  held  on  the  3d  day  of  November,  A.  D.  1868. 

Given  under  om-  hands  and  the  seal  of  the  State,  in  Columbia,  this  2d  day  of  Decem- 
ber, A.  D.  1868,  and  in  the  ninety-third  year  of  the  independence  of  the  United  States 
01  America. 

F.  L.  CAEDOZO,  Secretary  of  State, 
NILES  G.  PARKER,  Ti-easarer, 
3.  L.  NEAGLE,  Comptroller  General, 
DAN'L  H.  CHAMBERLAIN,  Att'y  Gen., 

Board  of  State  Canvassers. 
[SEAL.]  ROBERT  K.  SCOTT, 

Governor  of  South  Carolina. 


APPENDIX  B. 

THE   STATE   OF  SOUTH  CAEOLLNA. 

By  his  excellency  Eobert  K.  Scott,  governor  and  com,mander4n-chief  in  and  over  the  State 

aforesaid. 
To  J.  P.  Reed  : 

Whereas,  in  pursuance  of  an  act  entitled  "An  act  providing  for  the  next  general 
election,  and  the  manner  of  conducting  the  same,"  passed  ontlie26th  day  of  September, 
A.  D.  1868,  an  election  has  been  held  for  representatives  in  the  forty-first  Congress  of 
the  United  States  for  the  third  congressional  district,  and  upon  examination  of  the 
returns  which  have  been  received  it  appears  that  you,  the  said  J.  P.  Reed,  have  been 
duly  elected  by  a  majority  of  votes  ;  I  do,  therefore,  by  virtue  of  the  powers  in  me 
vested,  commission  you,  the  said  J.  P.  Reed,  to  represent  the  people  of  this  State  as  a 
member  of  the  House  of  Representatives  of  the  forty-first  Congress  of  the  United  States  ; 
this  commission  to  continue  in  force  from  the  4th  March,  1869,  to  4th  March,  1871. 

Given  uuder  my  hand  and  the  seal  of  the  State,  in  Columbia,  this  2d  day  of  Decem- 
ber, A.  D.  1868,  and  in  the  ninety-third  year  of  the  independence  of  the  United  States 
of  America. 

[SEAL.]  ROBERT  K.  SCOTT. 

By  the  Governor : 

F.  L.  Caedozo,  Secretary  of  State. 

THE   STATE   OP  SOUTH  CAEOLmA. 

By  the  ioard  of  State  canvassers. 
To  J.  P.  Reed  : 

Whereas,  in  pursuance  of  an  act  entitled  "  Au  act  providing  for  the  next  general 
election  and  the  manner  of  conducting  the  same,"  passed  on  the  26th  day  of  September, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-eight,  an  election  has 
been  held  for  a  representative  in  the  forty-first  Congress  of  the  United  States  for  the 
third  congressional  district  of  the  State  of  South  Carolina,  and  u^on  examination  of 
the  returns  which  have  been  received,  it  appears  that  you,  line  said  J.  P.  Reed,  have 
been  duly  elected  by  a  majority  of  votes ;  we  do,  therefore,  by  virtue  of  the  powers  in 
us  vested,  certify  that  you,  the  said  J.  P.  Eeed,  have  been  duly  elected  to  represent  the 
people  of  this  State  as  a  member  of  the  House  of  Representatives  in  the  forty-first  Con- 
gress of  the  United  States. 

Given  under  our  hands  and  the  seal  of  the  State,  in  Columbia,  this  2d  dajr  of  Decem- 
ber, A.  D.  1868,  and  in  the  ninety-third  year  of  the  independence  of  the  United  States 
of  America. 
rsEAL.1  F.  L.  CAKDOZO,  Secretary  of  State, 

NILES  6.  PARKER,  Ti-easurer,  S.  C, 
J.  L.  NEAGLE,  Comptroller  General, 

Board  of  State  Canvassers. 
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APPENDIX  C. 

The  board  of  State  canvassers  find,  upon  the  evidence  presented  to  them,  that  the 
election  at  -which  the  said  Eeed  appears  to  have  been  elected  was  accompanied  by  such 
grave  aud  wide-spread  disorder  and  outrages,  on  the  part  of  the  political  friends  of 
the  said  Reed,  as  in  their  judgment  to  make  the  apparent  result  diflerent  from  the 
result  which  a  free  and  orderly  election  would  have  secured. 

In  support  of  this  opinion,  the  board  of  State  canvassers  call  attention  to  the  follow- 
ing facts,  as  gathered  from  evidence  submitted  to  them  in  behalf  of  those  who  dispute 
the  legality  of  the  election  of  the  said  Reed. 

It  is  known  to  the  board  of  State  canvassers  that  the  party  to  whom  the  said  Eeed 
belongs,  by  the  newspapers  in  their  interest,  by  the  voice  of  their  i)ublic  speakers,  and 
by  all  the  ordinary  public  agencies  employed  by 'political  parties,  did  inaugurate  aud 
deliberately  keep  up  a  wholesale  system  of  proscription,  terrorism,  and  assassination, 
prior  to  the  election  of  the  3d  November,  which  prevented  any  considerable  canvass 
of  the  third  congressional  district,  which  overawed  vast  numbers  of  republican  voters, 
and  prevented  anything  like  a  free  expression  of  political  opinion  throughout  the  said 
district. 

To  establish  these  statements  the  board  of  State  canvassers  call  attention  to  the 
affidavit  of  James  H.  Henderson,  a  member  of  the  present  house  of  representatives  from 
Newberry  County. 

Mr.  Henderson  states  that  he  is  well  acquainted  with  the  people  of  Newberry  County, 
and  that  he  was  personally  cognizant  of  the  circumstances  attending  the  late  election 
in  this  State ;  that  he  knows,  of  his  own  knowledge,  that  there  was  a  systematic  plan 
on  the  part  of  the  democratic  party  to  keep  the  colored  voters  from  the  polls  ;  that  vio- 
lence was  resorted  to  in  order  to  keep  them  from  the  polls,  or  to  drive  them  away 
if  they  came  ;  that  this  condition  of  things  extended  over  the  entire  county,  aud  that 
this  violence  resulted  in  the  death  of  many  of  the  colored  people  in  the  county ;  that 
the  democrats  were  thus  enabled  to  prevent  from  voting  at  least  fifteen  hundred  col- 
ored republican  voters  of  this  county  alone,  who  would  have  voted  for  S.  L.  Hoge  for 
Congress  had  they  been  allowed  to  do  so ;  that  during  the  campaign  which  preceded 
the  election  four  colored  men,  citizens  of  Newberry  County,  were  killed  in  cold  blood, 
and  two  more  shot  and  badly  wounded,  and  some  twenty  or  more  severely  whipped, 
some  of  them  being  so  disabled  as  to  be  now  almost  helpless. 

All  of  these  acts,  he  avers,  were  committed  bj'  the  democratic  party  for  the  sole  pur- 
pose of  intimidating  and  preventing  from  voting  the  colored  republican  voters  of  the 
county;  that  the  democrats  shot  aud  killed  Lee  Nance,  late  a  member  of  the  constitu- 
tional convention,  and  a  prominent  member  of  the  republican  party,  who  had  just  been 
appointed  one  of  the  commissioners  of  elections  for  Newberry  County ;  and  that  the 
death  of  Mr.  Nance  gave  the  democrats  entire  control  of  the  board  of  commissioners  of 
election  of  Newberry  County,  and,  as  a  consequence,  no  republican  manager  of  election 
was  appointed  in  that  county. 

The  board  of  State  canvassers  would  also  call  attention  to  the  affidavit  of  Henry 
Kennedy,  a  citizen  of  Anderson  County  and  an  officer  of  the  general  assembly  of  the 
State,  who  makes  oath  that  during  the  late  election  armed  bodies  of  white  men  pa- 
trolled Anderson  County  throughout,  threatening  violence  to  all  who  intended  to  vote 
for  the  republican  candidate  to  Congress,  and  actually  inflicting  violence  on  many ; 
that  at  least  one  thousand  republican  voters  in  Anderson  County  were  kept  from  the 
polls  by  violence,  all  of  whom  would  have  voted  for  S.  L.  Hoge  for  Congress ;  that  at 
Greenwood,  a  precinct  of  Anderson  County,  the  man  who  carried  the  republican  tick- 
ets was  shot  at,  driven  away  from  the  poUs,  by  white  democrats,  before  he  could  dis- 
tribute the  tickets,  by  reason  of  which  no  republican  tickets  could  be  obtained  for  use 
in  that  precinct. 

The  affidavit  of  J.  B.  Hyde,  a  citizen  of  Lexington  County,  also  states  that  threats 
and  intimidations  were  used  to  such  an  extent  as  to  deter  a  majority  of  the  republican 
party  from  casting  their  votes  at  the  late  election,  and  that  the  entire  republican  vote 
would  have  been  east  for  S.  L.  Hoge  had  there  been  a  fair  election ;  that  prior  to  the 
election  threats  of  discharge  from  employment  and  shooting  into  the  houses  of  colored 
people  were  continuously  practiced,  and  that  on  the  day  of  the  election  armed  men 
were  stationed  at  the  poUs  with  the  avowed  intention  of  shooting  all  prominent  leaders 
of  the  republican  party;  and  that  in  some  instances  republicans  were  fired  upon  by 
unknown  parties;  that  nearly  one  thousand  voters  were,  in  the  manner  before  stated, 
prevented  from  voting,  a  large  majority  of  whom  were  republican  voters,  and  would 
have  voted  for  S.  L.  Hoge  for  representative  in  Congress. 

The  board  of  State  canvassers  especially  call  attention  to  the  affidavit  of  Hutson  J. 
Lomax,  a  citizen  of  Abbeville  County,  a  member  of  the  present  general  assembly  of  the 
State,  and  one  of  the  commissioners  of  election  for  the  county  of  Abbeville,  who,  upon 
oath,-says  that  the  total  registered  voters  in  Abbeville  County  are  eighteen  hundred 
whites  and  forty-two  hundred  colored  voters,  of  which  last  number  of  colored  voters 
only  about  eight  hundred  voted;  at  least  thirty-two  hundred  of  these  colored  voters 
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who  Aid  not  vote  would  have  voted  for  the  republican  candidate  hut  from  intimidation 
and  violence  practiced  upon  many  of  them  hy  bodies  of  armed  white  men,  who  pre- 
vented many  from  going  to  the  polls,  and  drove  many  from  the  polls  with  threats  of 
death  if  they  voted  for  the  republican  candidates,  to  the  number  of  about  thirty-two 
hundred. 

At  Moseley  precinct,  in  aforesaid  county,  where,  at  the  original  registration,  only 
about  eighty-three  voters  were  registered,  and  only  a  feAv  voters'  names  were  added  at 
the  revision  of  the  registration,  the  democratic  majority  returned  to  the  board  of  county 
canvassers  was  five  hundred.  At  this  same  precinct  (Moseley)  a  company  of  mounted 
men  from  Edgefield,  armed  to  the  teeth,  came  to  the  polling  place,  drove  off  all  colored 
voters,  and  themselves  all  voted,  to  the  number  of  about  one  hundred  and  fifty.  This 
conduct  continued  all  day,  bodies  of  mounted  men,  non-residents  of  the  county,  con- 
tinually arriving  and  voting,  and  using  all  manner  of  threats  and  violence  against  col- 
ored voters,  members  of  the  republican  party,  to  prevent  their  voting  the  republican 
ticket,  and  did  prevent  them  from  so  doing. 

At  Whitehall  precinct,  in  aforesaid  county,  bands  of  armed  white  men,  members  of 
the  democratic  party,  drove  from  the  polls  all  colored  voters,  allowing  no  man  to  vote 
unless  he  voted  the  democratic  ticket,  threatening  that  republican  voters  would  be 
shot  down  at  the  box  where  the  votes  were  deposited,  and  actually  killed  one  colored 
man,  mortally  wounded  another,  and  shot  six  more  colored  persons,  wounding  them, 
all  members  of  the  republican  party. 

At  Calhoun  Mills  precinct,  in  said  county,  colored  men  were  driven  away  from  the 
polls  by  armed  white  men,  one  colored  man,  a  member  of  the  republican  party,  being 
shot  in  the  shoulder.  Similar  intimidations  and  violence  were  practiced  at  the  various 
other  precincts  in  the  county.  Many  colored  voters  were  made,  through  intimidation 
and  fears  of  violence,  to  vote  the  democratic  ticket.  Not  a  single  colored  voter,  nor  a 
single  member  of  the  republican  party,  was  appointed  manager  of  election  in  said 
county ;  and  upon  deponent's  advising,  in  his  capacity  of  commissioner  of  election,  the 
appointment  of  some  colored  persons  as  managers  of  elections,  the  other  commis- 
sioners refused  to  appoint  any  colored  men,  and  said  to  him  that  if  it  was  known  that 
he,  the  deponent,  had  advised  it,  he  would  be  shot  down  in  the  street  by  white  dem- 
ocrats. I  believe,  and  am  informed,  that  if  a  fair  election  had  been  held  in  said  county, 
at  least  thirty-two  hundred  republican  voters  would  have  voted,  and  voted  for  S.  L. 
Hoge  for  Congress,  who  were  actually  deterred  from  voting  by  violence. 

All  of  the  foregoing  facts  testified  to  occurred  at  the  election  held  for  presidential 
electors,  and  for  member  of  Congress,  in  Abbeville  County,  on  the  3d  day  of  November, 
A.  D.  1868 ;  and  a  systematic  attempt  to  overawe  and  intimidate  voters  had  been  prac- 
ticed in  said  county  for  two  mouths  preceding  the  said  3d  of  November,  1868. 

It  will  be  perceived  that  the  foregoing  evidence  discloses  a  wide-spread  and  organ- 
ized system  of  terrorism  and  violence  of  all  kinds,  extending  even  to  murder  and  assas- 
sination, with  the  obvious  design  on  the  part  of  the  democratic  party  of  preventing  the 
republican  voters,  and  more  especially  the  colored  republican  voters,  from  expressing 
their  political  preferences  at  the  polls. 

The  evidence  also  establishes  the  very  important  fact  that  more  than  voters  enough 
to  have  elected  S.  L.  Hoge,  the  republican  candidate  for  representative  in  Congress  for 
the  third  congressional  district,  were  deterred  from  voting  by  this  series  of  outrages, 
this  constant  intimidation  and  personal  violence. 

If,  now,  there  be  added  to  all  this  the  facts,  which  are  known  to  the  board  of  State 
canvassers,  that  no  election  could  be  had  in  the  county  of  Edgefield,  which  forms  a 
part  of  the  third  congressional  district ;  and  that  on  the  day  of  the  election  probably 
not  less  than  fifteen  hundred  or  two  thousand  white  men,  democrats,  crossed  over  into 
the  adjoining  counties  in  the  third  congressional  district,  and  there,  regardless  of  all 
law  or  order,  deposited  their  votes  for  the  democratic  candidate,  we  have  a  case  which, 
upon  its  real  and  substantial  merits,  warrants  the  board  of  State  canvassers  in  saying 
deliberately  and  unhesitatingly  that,  in  their  judgment,  J.  P.  Eeed  is  not  justly  entitled 
to  his  seat  in  the  Congress  of  the  United  States ;  but  the  returns  of  the  election,  when 
sifted  and  scrutinized  by  any  body  having  jurisdiction  of  the  whole  matter,  will  lead 
to  the  conclusion  that  S.  L.  Hoge  is  the  properly  elected  representative  of  the  third 
congressional  district,  and  ought  to  be  so  recognized. 

Abundant  and  conclusive  evidence  of  the  facts  and  views  above  stated  will  be  in  due 
time  presented  to  the  Congress  of  the  United  States;  but  the  board  of  State  canvass- 
ers, having  felt  compelled,  for  want  of  jurisdiction,  to  issue  a  certificate  of  election 
to  J.  P.  Reed,  desired  that  no  undue  force  should  be  attached  to  that  certificate,  but 
that  their  views  of  the  whole  case  should  be  fully  stated  and  explained. 

In  their  oflicial  capacity  as  canvassers,  in  their  private  capacities  as  citizens  and 
voters,  as  friends  of  order,  and  public  morality  and  decency,  they  solemnly  avow  their 
belief  that  the  election  of  J.  P.  Eeed  was  a  monstrous  outrage,  a  ghastly  triumph, 
whose  price  was  treachery,  violence,  assassination,  and  murder. 

The  board  of  State  canvassers,  in  view  of  the  present  condition  of  the  State,  of  the 
personal  danger  attendant  upon  any  investigation,  or  the  production  of  evidence,  in 
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this  case,  respectfully  tirge  aud  reoommeQcl  that  some  special  measures  be  adopted  by 
the  House  of  Representatives  to  conduct  a  thorough  investigation  of  this  case,  and  that 
the  aid  of  the  military  forces  of  the  United  States  be  allowed  to  aid  and  assist  in  this 
investigation. 

F.  L.  CAEDOZO,  Secretary  of  State, 
NILES  G.  PARKER,  Treasurer, 
T>.  H.  CHAMBERLAIN,  Attorney  General, 
Board  of  State  Canransers  of  South  Carolina. 


I,  .1.  L.  Nciigle,  comptroller  general  of  the  State  of  South  Carolina  and  ex  officio  mem- 
ber of  the  board  of  State  canvassers,  do  fully  indorse  the  facts  set  forth  in  the  above 
statement ;  and  desire  to  say  further,  that  I  did  sign  my  name  to  the  certificate  of  elec- 
tion in  the  case  of  J.  P.  Reed  under  protest,  believing  and  kuowing  that  every  vote 
cast  for  the  said  J.  P.  Reed  was  illegal,  and  at  the  time  being  overruled  by  the  counsel 
of  otlters  iu  my  own  conviction  that  the  board  of  State  canvassers  were  both  judges  of 
the  legality  of  the  votes  cast,  as  well  as  the  mere  number  thereof;  that  J.  P.  Re'ed  was 
the  candidate  of  a  revolutionary  party,  who  went  into  the  canvass  with  riiie  in  hand 
to  win  Iiis  election  by  tlie  murder  ancf  assassination  of  peaceable  and  nuoftendiug  citi- 
zens ;  that  in  Abbeville  County,  during  said  canvass,  witliin  said  third  congressional 
district,  honorables  J.  M.  Martin  and  B.  F.  Randolph,  aud  many  colored  men  of  said 
county,  were  most  foully  and  brutally  murdered  by  those  same  rebel  rufflaus  who  were 
opposing  the  election  of  Hon.  S.  L.  Hoge,  and  pjessing  with  their  bloody  hands  the 
claims  of  the  said  J.  P.  Reed. 

I  therefore  desire  that  the  aforesaid  certificate  be  considered  as  though  my  name  was 
not  attached,  aud  this  same  certificate  to  have  all  the  force  of  a  certificate  of  the  elec- 
tion of  Hon.  S.  L.  Hoge,  iu  full  form  aud  effect. 

J.  L.  NEAGLE, 
Comptroller  General,  South  Carolina. 


MINORITY  REPORT. 

April  3,  1809. — Mr.  Biirr,  in  behalf  of  himself  and  Mr.  Eandall,  from 
the  Committee  (jf  Elections,  presented  the  followiu,<^-  views  of  the 
minority : 

The  undersigned,  constituting  a  minority  of  the  Committee  of  Elections, 
being  unable  to  agree  with  the  majority  in  their  conclusions  concerning 
the  right  to  a  seat  from  the  third  district  of  South  Carolina,  ask  leave 
to  present  the  following  reasons  for  their  dissent : 

The  election  was  held  on  the  third  of  November,  1868.  The  only  candi- 
dates appearing  to  have  been  voted  for  were  J.  P.  Reed  and  S.  L.  Hoge, 
eacli  of  whom  claims  the  seat,  and  each  presents  record  evidence  iu 
support  of  his  claim. 

While  the  cases  were  so  before  the  committee,  but  as  yet  not  investi- 
gated, the  House  by  resolution  instructed  the  committee  to  institute  an 
investigation  in  all  such  upon  a  preliminary  question  in  cases  where  the 
question  might  be  put  in  issue  before  the  committee.  That  resolution  is 
as  follows: 

Souse  resolution  adopted  March  22,  18S9. 

Resolved,  That  in  all  contested  election,  cases  referred  to  the  Committee  of  Elections, 
in  which  it  shall  be  alleged  by  a  party  to  the  case,  or  a  member  of  the  House,  that 
either  claimant  is  unable  to  take  the  oath  prescribed  in  the  act  approved  July  2,  1862, 
entitled  "An  act  to  prescribe  an  oath  of  office,  aud  for  other  purposes,"  it  shall  be  the 
duty  of  the  committee  to  ascertain  whether  such  disability  exists ;  and  if  such  dis- 
ability shall  be  fouud  to  exist  the  committee  shall  so  report  to  the  House,  and  shall 
not  fixrther  consider  the  claim  of  the  person  so  disqualified  without  the  further  order 
of  the  House;  and  no  compensation  will  be  allowed  by  the  House  to  any  claimant 

H.  Mis.  Doc.  152 35 
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who  shall  liin-e  been  ineligible  to  the  office  of  representative  to  Congress  at  the  time 
of  the  election,  and  whose  disability  shall  not  have  been  removed  by  act  of  Congress. 

Under  that  resolution  the  eligibility  of  one  of  the  claimants,  J.  P.  Eeed, 
was  put  in  issue,  and  the  committee  unanimously  reported  to  the  House 
that,  by  the  statements  of  the  party  himself  and  his  express  admissions, 
he  was,  under  the  third  section  of  article  14,  ineligible  to  the  seat.  That 
report  was  accompanied  by  a  joint  resolution,  sanctioned  by  a  minority 
of  the  committee,  proposing  to  remove  the  disabilities;  and  thus  the 
claim  of  J.  P.  Eeed  to  the  seat  is,  for  the  time  being,  suspended  by  direc- 
tion of  the  House.  Yet,  although  we  may  not  consider  his  papers  in 
suijport  of  his  own  claim,  until  he  shall  have  been  relieved  of  disabilities, 
we  may  and  must  consider  his  papers,  in  order  to  determine  whether  the 
papers  relied  uj»on  by  his  competitor  show  upon  the  face  superior  title  to 
the  seat  in  dispute.  But,  as  a  standard  by  which  to  judge  the  legal  sufft- 
ciency  of  given  papers,  the  following  points  are  presented,  as  embodied 
in  the  general  election  laws  of  South  Carolina,  passed  September  26, 
1868. 

After  providing  for  certifying  the  returns  from  precincts  to  counties 
and  from  counties  to  the  governor,  secretary  of  state,  and  comj)troUer 
general,  the  law  provides  as  follows : 

Sec.  35.  The  secretary  of  state,  comptroller  general,  attorney  general,  and  treasurer 
shall  constitute  the  State  canvassers,  three  of  whom  shall  be  a  sufficient  number  to  form 
a  board. 

The  next  section  provides  for  filling  any  vacancy  that  may  exist  in 
the  board  where  a  majority  may  fail  to  appear ;  and  the  succeeding  sec- 
tions define  the  duties  of  the  canvassers  and  of  the  secretary  of  state  as 
follows: 

XXXVII.  The  board  tvhen  thus  formed  shall,  upon  the  certified  copies  of  the  state- 
ments made  by  the  boards  of  canvassers,  proceed  to  make  a  statement  of  the  whole 
number  of  votes  given  at  such  election  for  the  various  offices,  and  each  of  them  voted 
for,  distinguishing  the  several  counties  in  which  they  were  given.  They  shall  certify 
such  statements  to  be  correct,  and  subscribe  the  same  with  their  proper  names. 

XXXVIII.  Upon  such  statements  they  shall  then  proceed  to  determine  and  declare 
what  persons  have  been,  by  the  greatest  number  of  votes,  duly  elected  to  such  offices, 
or  either  of  them. 

XXXIX.  They  shall  make  and  subscribe,  on  the  proper  statement,  a  certificate  of  such 
determination,  and  shall  deliver  the  same  to  the  secretary  of  state. 

XL.  The  board  shall  have  the  power  to  adjourn,  from  day  to  day,  for  a  term  not 
exceeding  five  days. 

XLI.  The  secretary  of  state  shall  record  in  his  office,  in  a  book  to  be  kept  by  him  for 
that  purpose,  each  certified  statement  and  determination  which  shall  be  delivered  to 
him  by  the  board  of  State  canvassers,  and  every  dissent  or  protest  that  shall  have  been 
delivered  to  him  by  a  canvasser. 

XLII.  He  shall,  without  delay,  transmit  a  copy,  under  the  seal  of  his  office,  of  such 
certified  determination  to  each  person  thereby  declared  to  be  elected,  and  a  like  copy 
to  the  governor. 

XLIII.  He  shall  cause  a  copy  of  such  certified  statements  and  determinations  to  be 
printed  in  one  or  more  of  the  public  newspapers  in  each  county  if  any  shall  be  published 
therein. 

XLIV.  He  shall  prepare  a  general  certificate,  under  the  seal  of  the  State,  and  attested 
by  him  as  secretary  thereof,  addressed  to  the  House  of  Representatives  of  the  United 
States  in  that  Congress  for  which  any  person  shall  have  been  chosen,  of  the  due  elec- 
tion of  the  persons  so  chosen  at  such  election  as  representatives  of  this  State  in  Con- 
gress, and  shall  transmit  the  same  to  the  said  House  of  Eepresentatives  at  their  first 
meeting. 

With  these  provisions  of  law  before  us,  let  us  recur  to  the  papers  pre- 
sented by  the  parties  claiming  the^nma/acie  right.  And  first  in  order  of 
execution,  the  "  certificate"  of  the  determination  reached  by  the  board  as 
to  "what  persons  have  been,  by  the  greatest  number  of  votes,  duly  elect- 
ed to  such  offices."  That  certificate  as  published  by  the  secretary  of 
state,  in  obedience  to  section  43 — it  being  the  only  certificates  published 


DIGEST    OF   ELECTION    CASES. 


547 


or  even  issued  under  the  law- 
particular  district : 


-is  as  follows  so  far  as  relates  to  tbis 


THE   STATE   OF   SOUTH   CAROLIXA. 

By  the  hoard  of  State  canvassers. 

Whereas  (here  follows  a  recitation  of  statutes  aforesaid,  as  also  of  the  holding  of  an 
election  for  various  officers  and  the  returns  received,)  and  upon  exnminatioH  of  the 
returns  received  it  appears  that  (here  follow  names  of  parties  elected  to  oflices,  includ- 
ing representatives  from  the  first  and  second  districts,  and  thereiu)  Hon.  J.  P.  Reed, 
representative  of  the  third  congressional  district,  (here  follow  names  of  jjarties  elected 
in  other  districts,)  have  heen  duly  elected,  by  a  majority  of  votes,  representatives  to 
the  forty-first  Congress  of  the  United  States. 

The  concluding  portion  of  this  certificate  is  as  follows: 
We  do,  therefore,  by  virtue  of  the  powers  in  ns  vested,  certify  and  declare  that  the 
above-named  j)arties  have  been  duly  elected  to  fill  the  various  offices  referred  to. 

Given  under  our  hands  and  the  seal  of  the  State,  iu  the  city  of  Columbia,  this  1st  day 
of  December,  in  the  year  of  our  Lord  1868,  and  in  the  ninety-third  year  of  the  indejjeud- 
ence  of  the  United  States. 

F.  L.  CAEDOZO,  Secretary  of  State, 

NILES  G.  PARItEE,  Treasurer  South  Carolina, 

J.  L.  NEAGLE,  Comptroller  General, 

DAN'L  H.  CHAMBERLAIN,  Attorney  General, 

Board  of  State  Canvassers. 

This  certificate  appears  in  the  Daily  Phenix,  published  at  Columbia, 
South  Carolina,  Saturday  morning,  December  5,  1868 ;  and  in  the  same 
paper,  now  in  the  hands  of  the  committee  by  reference,  from  the  House, 
is  the  statement  from  the  board  required  bj'  section  37 : 

A  statement  of  the  whole  number  of  votes  given  at  such  election  for  the  various 
offices,  and  each  of  them  voted  for,  distinguishing  the  several  counties  in  which  they 
were  given.  They  shall  certify  such  statement  to  be  correct,  and  subscribe  the  same 
with  their  proper  names. 

That  statement  is  as  follows : 

The  following  is  the  official  vote,  by  counties,  with  the  exception  of  Edgefield,  where 
there  was  no  election : 


Third  congressional  district. 


S.L.Hoge. 


Orangeburgh 
Lexington  . . . 

Richland 

Newberry  . . . 
Abbeville  .  -  - 
Anderson 

Total  . 


8,766 


We  certify  the  above  statement  to  be  correct. 

F.  L.  CKKDOZO,  Secretani  of  State, 

NILES  G.  PARKER,  Treasurer  South  Carolina, 

J.  L.  NEAGLE,  Comptroller  General, 

DAN'L  H.  CHAMBERLAIN,  Attorney  General, 

Board  of  State  Canvassers. 

This  last  statement  was  published  also  in  the  Phenix  of  December  5 — 
of  the  same  date  as  the  preceding  documents — indeed,  they  were  but 
separate  parts  of  the  same  publication  bearing  date  December  1,  1868. 
On  December  2  the  board  of  State  canvassers  executed  their  certificate 
as  required  by  section  38,  and  the  secretary  of  state  on  the  same  day 
executed  to  each  of  the  parties  named  in  the  several  districts  the  certi- 


548  DIGEST  OF  ELECTION  CASES. 

fled  copy  of  such  statement  required  by  section  42,  which  certified  copy 
for  the  third  district  is,  in  its  commencement,  as  follows :  "  By  the  board 
of  State  canvassers.     |Seal.j     To  J.  P.  Reed." 

After  then  reciting  the  laws- and  the  election  it  declares  or  certifies 
J.  P.  Eeed  to  "have  been  duly  elected  by  a  majority  of  votes,"  which 
document  is  officially  signed  by  all  the  board  of  State  canvassers  except 
the  attornej^  general. 

Based  upon  this  declaration  of  the  State  canvassers  is  a  commission 
in  the  following  form  : 

the  state  of  south  cakolina. 
[seat..] 

By  Ms  excellencjj  Boiei-t  K.  Scott,  governor  and  commander-in-chief  in  and  over  the  State 

aforesaid. 
To  J.  P.  Reed  : 

Wliereas,  in  pursuance  of  an  act  entitled  "An  act  providing  for  the  next  general 
election,  and  the  manner  of  eoudncting  the  same,"  passed  on  the  'i6th  day  of  September, 
in  the  year  of  our  Lord  1868,  an  election  has  been  held  for  representative  in  the  forty- 
first  Congress  of  the  United  States  for  the  third  congressional  district,  and  upon  the 
examination  of  the  returns  which  have  been  received  it  appears  that  you,  the  said  J. 
P.  Reed,  have  been  duly  elected  by  a  majority  of  votes :  I  do  therefore,  by  virtue  of 
the  powers  in  me  vested,  commission  you,  the  said  J.  P.  Reed,  to  represent  the  people 
of  this  State  as  a  member  of  the  House  of  Representatives  of  the  forty-first  Congress  of 
the  United  States.  This  commission  to  continue  in  force  from  the  4th  of  March,  1869, 
to  4th  March,  1871. 

Given  under  my  hand  and  the  seal  of  the  State  in  Columbia,  this  2d  day  of  December, 
in  the  year  of  our  Lord  1868,  and  in  the  ninety-third  year  of  the  independence  of  the 
United  States  of  America. 

ROBERT  K.  SCOTT. 

By  the  governor : 

F.  L.  Cardozo, 

Secretary  of  State. 

These  are  the  papers  i)rimarily  relied  on  bj  Mr.  Eeed ;  now  for  the 
exhibits  in  favor  of  Mr.  Hoge.  The  only  papers  in  support  of  his  prima 
facie  claim  are,  first,  a  certificate  by  the  board  of  State  canvassers,  pur- 
porting to  have  been  executed  on  the  same  day  as  that  held  by  Mr.  Eeed; 
and,  second,  a  separate  "statement  of  the  board  of  State  canvassers  of 
South  Car(;:ina  in  the  case  of  the  election  of  J.  P.  Eeed."  Let  us  consider 
the  certificate  first.  It  differs  from  that  held  by  Mr.  Beed  only  in  three 
particulars,  and  need  not  therefore  be  set  out  here,  except  so  far  as  the 
difference  is  to  be  considered.  Eeed's  certificate  declares  him  to  "have 
been  duly  elected  by  a  majority  of  votes."  Hoge's  declares  him  to  "  have 
received  a  majority  of  legal  votes."  The  next  point  of  difference  is  that 
Hoge's  paper  bears  the  signature  of  Daniel  H.  Chamberlain,  attorney 
general,  in  addition  to  the  names  of  State  canvassers  signing  Reed's; 
and  last,  the  paper  preseiited  by  Hoge  bears  to  the  left  of  the  official 
signatures  of  the  canvassers  the  words,  "Eobert  K.  Scott,  governor  of 
South  Carolina." 

Before  considering  the  "statement,"  let  us  refer  to  each  of  these  points 
of  difference  in  the  certificates.  The  requirement  of  the  law  of  South 
Carolina  (sec.  38)  upon  the  canvassers  is,  "shall  determine  and  declare 
what  persons  have  been,  by  the  greatest  number  of  votes,  duly  elected." 
Eeed's  paper  says,  "have  been  duly  elected  by  a  majority  of  votes." 
Hoge's  says,  "have  received  a  majority  of  legal  votes."  In  view  of  the 
requirements  of  this  section,  Eeed's  paper  is  a  strict  compliance  with 
the  statute ;  Hoge's  a  departure  from  the  text,  and  lack  of  compliance 
with  its  terms.  As  to  the  next  point  of  difference  in  the  fact  that  the 
attorney  general  signs  Hoge's  paper  and  not  Reed's,  either  paper  is  in 
that  regard  a  compliance  with  the  law,  (sec.  35,)  for  by  it  any  three  of 
the  canvassers  constitute  a  board.    And  last,  as  to  the  name  of  Gov- 
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ernor  Scott  appearing  on  the  left  of  Hoge's  paper,  as  uo  section  of  the 
law  requires  him  to  execute  or  attest  such  a  paper,  it  is  of  none  effect 
on  the  one,  nor  is  its  lack  in  any  degree  significant  in  the  other.  These 
are  all  the  differences  on  the  faces  of  the  papers  so  far.  Hoge  presents 
no  commission  by  the  governor,  which  Reed  does.  Hoge  shows  no  pub- 
lished certificate  of  the  result  in  his  favor,  as  required  by  section  43, 
while  Eeed  shows  strict  compliance  with  that  section. 

Let  us  now  determine  as  to  the  priority  of  certificates  and  the  reason 
prompting  the  canvassers  to  execute  two.  Each  certificate  is  on  its  face 
dated  December  2,  1868,  but  there  is  conclusive  evidence  on  the  face  of 
the  papers  before  us,  showing  that  Hoge's  certificate,  purporting  to  have 
been  executed  December  2,  was,  in  point  of  fact,  executed  at  a  period 
many  days  subsequent  to  that  time.  The  newspaper  before  the  com- 
mittee, containing  the  publication  made  by  the  board,  is  dated  Decem- 
ber 5,  and  in  it  they  state  that  Eeed  was  elected,  which,  though  the 
statement  is  itself  dated  December  1,  they  would  hardly  have  permitted 
if  they  had,  before  the  5th,  reviewed  their  first  act,  and  determined  a 
different  result.  But  still  stronger  evidence  to  show  the  fiict  that  Hoge's 
certificate  was  not  made  on  the  day  it  bears  date,  is  the  testimony  of  his 
notice  of  contest  served  upon  Eeed.  It  is  dated  December  28,  in  1868, 
iind  was  served  on  Eeed,  January  2,  1809,  just  one  month  later  than  his 
certificate  purports  to  have  been  executed.  Does  any  one  suppose  he 
would  have  commeTiced  a  contest  and  served  papers  on  January  2,  if 
he  held  then  a  certificate  of  his  election  honestly  made  and  delivered 
one  month  before  that  time  ?  But  still  stronger  evidence,  if  i)ossible, 
is  found  by  a  comparison  of  several  papers  together  as  they  are  furnished 
by  Hoge  himself.  Great  stress  is  laid  on  the  statement  of  the  board  of 
State  canvassers  of  South  Carolina  by  the  majority  of  the  committee. 
What  is  the  subject  of  that  statement  ?  In  its  caption  they  say  it  is  made 
"in  the  case  of  the  election  of  J.  P.  Reed."  They  say  nothing  of  the 
assured  election  of  Hoge  in  the  caption.  The  first  sentence  in  that 
statement  is  an  admission  that  at  the  date  of  its  execution  Eeed  was 
considered  as  elected,  and  Hoge  not  in  possession  of  any  evidence  of 
title  to  a  seat,  except  such  as  every  contestant  maj'  make  for  himself  in 
a  notice.    That  sentence  is  as  follows : 

To  tlie  House  of  liepresentaiives  of  ihe  Congress  of  the  United  States : 

The  ll)oai-d  of  State  canvassers,  in  tlie  discliai-g-e  of  thti  duties  imposed  on  them  by 
law,  have  felt  coinpelled  to  df^claie  upon  prima  facie  evidence,  that  J.  P.  Eeed  has  been 
elected  to  the  forty-tirst  Consi'i'ss  of  the  United  States  as  the  representative  of  the  third 
congressional  district  of  the  State  of  South  Carolina. 

If  that  admission  be  not  sufficient  proof  that  they  considered  Reed  as 
the  only  party  entitled  prima  facie  to  the  seat,  what  could  be?  They 
admit  that  they  had  accredited  him  as  the  party  elected,  and  at  the  time 
of  signing  that  "statement"  had  made  no  other  certificate.  Now,  what 
is  the  date  of  that  paper?  Nowhere  on  its  face  does  a  date  appear! 
Strange  omission!  A  document  paraded  as  a  state  paper  and  relied 
upon  to  settle  rights,  both  public  and  private,  without  any  date,  when 
the  question  of  date  is  somateiial  as  in  this  case?  By  technical  rules 
this  defect  would  be  regarded  as  an  admission  of  the  party  producing 
the  paper,  and  would  authorize  the  conclusion  that  its  date  would,  if 
given,  damage  the  interest  it  was  intended  to  subserve.  But  no  such 
implied  admission  is  needed  to  fix  the  date  as  being  subsequent  to 
December  2,  for  in  this  "statement"  the  parties  signing  it  professedly 
as  a  "  board"  use  this  language: 

The  hoard  of  State  canvassers  call  attention  to  the  affldavit  of  James  H.  Henderson, 
a  member  of  the  present  House  of  Representatives  from  Newberry  County. 
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Ifow,  of  course,  tliis  "statement"  was  executed  at  a  period  of  time 
later  than  tlie  affidavit  to  which  it  refers,  and  the  jurat  to  that  affidavit 
is  "sworn  to  before  me  this  Sth'day  of  December,  A.  D.  1868." 

So  the  published  certificate  in  the  paper,  the  notice  of  contest,  the 
•statement  by  the  canvassers,  and  the  affidavit  referred  to  by  them,  all 
unite  in  declaring  that  Hoge's  certificate  of  election  was  made  long  sub- 
sequent to  the  day  appearing  on  its  face  as  its  true  date,  and  thus  the 
"presumption  of  regularity "  relied  on  by  the  majority  is  destroyed,  and 
the  only  evidence  of  title  shown  by  Hoge  is  impeached  before  the  House. 

But  can  a  board  of  canvassers  undo  their  official  act,  and  j)erform 
another  at  a  later  date  inconsistent  with  the  first!  Inasmuch  as  this 
same  question  is  involved  in  modified  forms  in  various  other  cases 
before  the  committee,  it  will  only  be  considered  here  so  far  as  is  neces- 
sary to  the  correct  decision  of  this  case.  Let  it  be  remembered  that 
by  the  law  of  South  Carolina  the  canvassers  are  not  only  required 
to  "make  a  statement  of  the  whole  number  of  votes  given  at  sucb 
election  for  the  various  officers,"  and  "  certify  such  statements  to 
be  correct,  and  subscribe  the  same  with  their  proper  names,"  but  shall, 
'■'■upon  such  statements,^'  jjroceed  to  "  determine  and  declare  what  persons 
have  been  by  the  greatest  number  of  votes  duly  elected,"  and  "  shall 
make  and  subscribe  on  the  proper  statement  a  certificate  of  such  deter- 
mination, and  shall  deliver  the  same  to  the  secretary  of  state."  Here 
are  several  successive  official  acts  required,  each  in  turn  deriving  its 
authenticity  from  the  due  performance  of  the  act  jDreceding  in  the  series. 
First  of  all  is  the  making  of  a  "  statement "  of  the  number  of  votes,  and 
parties  receiving  them  for  various  officers,  which  must  be  certified  and 
subscribed  by  their  proper  names.  This  foundation  was  laid  in  the 
paper  dated  December  1,  1868.  All  other  later  acts  are  based  on  that. 
Upon  that  is  based  the  determination  and  declaration  "  what  persons 
have  been  by  the  greatest  number  of  votes  duly  elected."  That  was  done 
in  Eeed's  paper  of  December  2,  corresponding  with  the  preceding  state- 
ment of  December  1,  while  the  paper  of  Hoge  is  a  departirre  from  the 
preceding  official  acts,  and  therefore  could  have  no  legal  value,  even  if 
of  honest  date. 

But,  in  addition,  even  if  a  public  officer  or  a  board  of  officers  may 
annul  an  official  act,  and,  by  subsequent  determination,  move  in  a  dif- 
ferent direction,  there  must  of  course  be  a  period  of  time,  or  a  point  in 
the  series  of  acts  dependent  upon  each  other,  beyond  which  no  such  dis-. 
cretionary  power  could  be  exercised.  As  to  time,  let  it  be  remembered 
they  commenced  their  work  as  a  board  as  early  as  December  1,  for 
that  is  the  date  of  their  first  official  paper.  How  long,  then,  may  they 
continue  to  act;  or,  in  other  words,  what  is  their  official  term'?  Section 
40  says: 

The  board  shall  hiive  the  power  to  adjourn  from  day  to  day,  for  a  term  not  exceeding 
five  days. 

Then,  measured  by  time,  all  their  official  acts  must  be  performed  within 
the  term  o^  five  days.  But  as  to  power,  regardless  of  time,  we  deem  the 
true  rule  to  be  that  when  an  official  act  is  in  itself  completed,  and  other 
subsequent  official  acts  of  the  same  or  other  officer  has  been  based  upon 
such  completed  act,  it  may  not  be  retracted. 

The  majority  are  understood  to  hold  that  the  statement,  without  date^ 
by  Cardozo,  Parker,  and  Chamberlain  amounts  to  an  official  recantation 
of  their  official  act  of  December  1,  upon  which  act  have  since  been 
based — 

First.  A  public  statement. 

Second.  A  certificate  to  the  party. 
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Third.  A  coiimiission  by  the  governor. 

We  submit  that,  both  by  lapse  of  lime  and  force  of  subsequent  official 
action,  these  men  were  barred  from  recantation  even  if  on  any  showing 
they  might  exercise  it.  This  view,  if  correct,  disposes  of  the  argument 
that  Neag'le  might  retract,  for  if  three  together  may  not,  of  course  one 
cannot. 

But  it  is  assumed  that  these  "  canvassers"  were  intimidated  and  under 
duress  when  they  first  acted.  Where  is  the  proof?  The  opening  state- 
ment heretofore  quoted,  that  they  "have  felt  compelled  to  declare!" 
Compelled  by  what 'J  Intimidation?  Violence?  Threats?  This  is  mere 
pettifogging.  Oonld  not  the  same  force  that  "compelled"  the  first  act 
prevent  the  publication  of  this  "  statement?"  That  sentence  merely  says 
that  a  strict  discharge  of  official  duties  under  the  law  compels  certain 
action  on  their  parts,  which  is  a  declaration  that  Reed  and  not  Hoge  has 
prima  facie  right  to  the  seat;  and  they  then  say  what  they  think  will  be 
found  to  be  the  relative  rights  of  the  parties  on  final  hearing  of  the  case 
on  its  merits.  So  far  as  this  paper  is  a  "protest,"  or  that  of  Nagle  a 
"dissent,"  the  law  of  South  Carolina  provides  for  its  reception  by  the 
secretary  of  state,  in  M'hose  office  it  shall  be  recorded  in  a  book  kept  for 
the  purpose,  but  in  no  section  is  found  authority  for  an  act  of  revocation, 
or  a  paper  annulling  a  preceding  official  deed. 

But  this  statement  of  the  canvassers  not  only  does  not  assert  prima 
facie  right  in  Hoge,  but  expressly  states  that  he  received  a  minority  of 
votes,  for  in  it  they  base  Hoge's  ultimate  right  on  Reed's  ineligibility. 
They  do  not  reverse  the  final  decision  as  to  the  prima  facie  case,  but 
admit  and  affirm  it,  declaring,  however,  their  view  of  final  rights  or 
merits  as  follows : 

The  "board  of  State  canvassers,  while  not  deeming  themselves  competent  to  give  final 
judgment  npon  the  question  herein  involved,  do  submit  that  if  such  disqualification  in 
fact  exists,  then  the  election  of  the  said  Eeed  is  wholly  illegal  and  void ;  and  that  in 
consequence  thereof,  S.  L.  Hoge,  who  received  the  next  liighest  number  of  votes,  is 
lawfully  entitled  to  the  seat  as  representative  of  the  third  congressional  district  afore-  ■ 
said. 

S.  L.  Hoge  they  say  "  received  the  next  highest  number  of  votes." 
Next  to  whom  ?  J.  P.  Eeed ;  and  "  if  Eeed  is  disqualified,  then  his  elec- 
tion is  illegal  and  void;"  and,  in  their  judgment,  as  a  result  "in  conse- 
quence thereof,  S.  L.  Hoge,  who  received  the  next  highest  number  of 
votes,"  ought  to  be  admitted.  Suppose  Eeed  were  not  disqualified'? 
Then  his  election  would  not  be  illegal  and  void,  and  Hoge  would  have 
no  claim,  prima  facie  or  otherwise,  to  a  seat  here.  ISTow,  if  the  House 
is  ready  to  adopt  this  theory,  that  the  disqualification  of  Eeed  elects 
Hoge  by  a  majority  vote,  so  let  it  be.  In  so  doing  it  will  reverse  its 
own  decision  in  the  preceding  Congresses,  admit  its  error  in  the  case  of 
Brown  and ,  from  Kentucky,  in  the  last  Congress,  place  majori- 
ties in  control  of  minorities,  and  in  advance  sanction  party  intrignie  and 
official  misconduct  in  suppressing  the  popular  will. 

For  reasons  imperfectly  given  above  we  dissent  from  the  majority  and 
offer  as  a  substitute  for  their  resolution  the  following: 

Besolvedj  That  J.  P.  Eeed  is  not  entitled,  under  resolution  of  March, 
1869,  to  a  seat  from  the  third  district  of  South  Carolina,  by  reason  of 
ineligibility,  and  that  S.  L.  Hoge  is  not  entitled  to  such  seat,  because  he 
was  not  "by  the  greatest  number  of  votes  duly  elected"  by  the  people 
of  that  district. 

ALBEET  G.^BUEE. 
SAMUEL  J.  EANDALL. 
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WALLACE  TS.  SIMPSON. 

The  geueral  certificate  required  by  law  was  absent,  but  each  of  the  parties  presented 
a  x^articular  certificate,  essentially  alilie ;  the  board  of  State  canvassers  sent  a  statement 
to  the  House  that  the  first  certificate  (Simpson's)  was  given  simply  to  complj'  -with  the 
law,  but  that  in  their  opinion  Wallace  was  elected.  Held,  that  Wallace  -wasprima  faaie 
entitled  to  the  seat. 

A  certificate  is  evidence  of  a  fact,  but  does  not  make  the  fact;  it  does  not  add  to  the 
right  of  representing  a  constituency'. 

The  House  (January  2.5,  1870)  adopted  the  resolution  of  the  minoritti  as  an  amend- 
ment to  the  majority  resolutions,  (103  to  73,)  and  then,  nem.  am.,  recommitted  the  case 
for  investigation  on  the  merits. 

April  5,  1869. — Mr.  Burdett,  from  the  Committee  of  Elections,  made 

the  following  report : 

The  Committee  of  Elections,  to  icMcTi  ivas  referred,  iy  the  resolution  of  the 
Souse  of  March  9,  1869,  the  case  of  the  claimants  to  seats  in  the  House  oj 
Representatives  of  the  forty-first  Congress  of  the  United  States  from  the 
third  and  fourth  congressional  districts  of  the  State  of  South  Carolina, 
with  the  papers  relating  to  the  same,  and  irith  instructions  to  report  as 
soon  as  practicable  ivhich  of  the  claimants,  if  either,  are  entitled  to  seats, 
submits  the  following  report  : 

The  claimants  to  a  seat  in  the  forty-first  Congress  from  the  fourth 
congressional  district  of  Soitth  Carolina  were,  at  the  date  of  the  said 
House  resolution  of  the  9th  of  March,  A.  S.  Wallace  and  William  D. 
Simpson.  By  the  operation  of  House  resolution  adopted  March  22,' 
1869,  the  committee  are  relieved  from  any  affirmative  consideration  of 
the  claims  of  the  said  Simpson,  since  it  is  ascertained  that  said  Simi^son 
is  unable  to  take  the  oath  prescribed  in  the  act  approved  July  2, 1862, 
entitled  ''An  act  to  prescribe  an  oath  of  office  and  for  other  purposes ;" 
but  while  a  majority  of  the  committee  are  of  oiDinion  that  in  such  cases 
votes  cast  for  candidates  so  ineligible  ought  not  to  be  counted  or 
regarded  as  votes,  and  that  sound  policy  and  especially  the  interests  of 
loyalty,  law,  and  order  would  be  subserved  by  adopting  a  rule  that  votes 
cast  for  an  opposing  candidate  or  candidates  who  were  qualified  in  the 
sense  of  eligibility,  should  be  counted  as  the  only  votes  legally  polled, 
yet  understanding  that  an  opposite  theory  has  been  actually  adopted 
and  acted  upon  by  the  House  in  cases  heretofore  acted  upon,  involving 
this  identical  question,  they  feel  bound  to  consider  the  question  now  in 
hearing  under  that  rule,  and  try  the  claims  of  Mr.  Wallace  in  exactly 
the  same  manner  as  though  there  stood  in  the  place  of  William  D.  Simp- 
son a  claimant  of  uncjuestioned  eligibility. 

By  the  laws  of  the  State  of  South  Carolina  it  is  provided  that,  (Stat- 
utes at  Large,  page  140,  sec.  34,) 

The  secretary  of  State  shall  appoint  a  meeting  of  the  State  canvassers  to  be  held  at 
his  ofiBce,  or  some  convenient  place,  on  or  before  the  15th  day  of  December  next,  after 
such  (each)  general  election,  for  the  purpose  of  canvassing  the  votes  of  all  officers  voted 
for  at  such  i;lection.         ,-**»*» 

Sec.  35.  The  secretary  of  state,  comptroller  general,  attorney  general,  and  treasurer, 
shall  constitute  the  State  canvassers,  three  of  whom  shall  be  a  sufficient  number  to  form 
a  board.    ■ 

Sec.  37.  The  bo^rd,  when  thus  formed,  shall,  upon  the  certified  copies  of  the  state- 
ments made  by  the  board  of  county  canvassers,  proceed  to  make  a  statement  of  the 
whole  number  of  votes  given  at  such  election  for  the  various  offices,  and  each  of  them 
voted  for,  distinguishing  the  various  counties  in  which  they  were  given.     They 
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shall  certify  sucli  statements  to  be  correct,  and  subscribe  tlie  same  with  their  proper 
names. 

Sec.  38.  Upon  such  statements,  they  shall  then  proceed  to  deterraiue  and  declare 
what  persons  have  been  by  the  greatest  niimber  of  votes  duly  elected  to  such  offices  or 
either  of  them. 

Sec.  39.  They  shall  make  and  subscribe  on  the  proper  statement  a  certificate  of  such 
determination,  and  shall  delivei-  the  same  to  the  secretary  of  state. 

Sec.  42.  He  shall,  without  delay,  transmit  a  copy,  under  the  seal  of  his  office,  of  such 
certified  determination  to  each  person  thereliy  dechu'ed  to  be  elected,  and  a  like  copy 
to  the  governor. 

And  by  section  4i  of  the  same  act  it  is  required  of  the  secretary  that — 

He  shall  prepare  a  general  certificate  uuder  the  seal  of  the  State,  and  attested  by  him 
as  secretary  thereof,  addressed  to  the  House  of  Eepreseutatives  of  the  United  States  in 
that  Congress  for  which  any  person  shall  have  been  chosen,  of  the  due  election  of  the 
jiursons  so  chosen  at  such  election  as  representatives  of  tliis  State  in  Congress,  and  shall 
transmit  the  same  to  the  said  House  of  Eepreseutatives  at  their  first  meeting. 

From  the  official  papers  and  evidence  referred  by  tlie  House,  it  sufli- 
ciently  appears  that  the  said  board  of  State  canvassers,  provided  for  in 
section  No.  35,  above  quoted,  met  at  the  time  and  place  j)rescribed  by 
law  and  performed  the  duties  devolved  on  them  by  sections  37,  38,  and 
39  of  said  act ;  and  that  the  secretary  of  state  thereon  performed  the 
duties  prescribed  for  him  by  section  i2  of  the  said  act,  viz.,  tliat  he  trans- 
mitted a  cojiy,  under  the  seal  of  his  office,  of  the  certified  determination 
of  the  board  of  (lanvassers  to  each  person  thereby  declared  to  have  been 
elected,  and  a  like  copy  to  the  governor;  but  it  does  not  appear  that  he 
ever  prepared  or  forwarded  to  the  House  of  E'epresentatives  the  general 
certificate  provided  for  by  section  44  of  that  act.  This  general  certificate 
so  provided  for  was  evidently  intended  by  the  law-making  power  of  that 
State  to  be  the  primal  evidence  of  right  to  a  seat  in  this  House,  fur- 
nished by  the  authorities  of  that  State  to  her  elected  citizens ;  and  in 
the  settlement  of  prima  facie  rights  Avould  (if  unimpeached)  be  the  high- 
est evidence. 

Why  this  certificate,  so  clearly  provided  for,  has  been  withheld  does 
not  appear.  Its  presence  might,  and  probably  would,  have  saved  any 
question  or  cavil  on  the  question  of  the  prima  facie  right  to  the  seat  now 
under  discussion  as  well  as  in  another  (rase  of  a  similar  character  aris- 
ing in  that  State ;  but  since  that  general  certificate  is,  in  fact,  but  a 
transcript  of  the  "  certified  deter nmiat ion  "  of  the  board  of  canvassers, 
provided  for  in  section  42,  and  since  that  paper,  duly  executed  and 
authenticated,  is  produced,  the  committee  are  of  oi)inion  that  the  absence 
of  the  general  certificate  should  not  prejudice  the  claims  of  the  district 
to  representation,  since  a  contrary  view  njight  result  in  blotting  out  a 
whole  constituency  for  a  (;ongressional  term  for  the  mere  neglect  of  a 
State  official. 

Having  thus  sketched  the  general  situation  of  the  question,  the  com- 
mittee are  brought  to  a  particular  statement  and  decision  of  the  facts 
and  questions  devolved  upon  them  by  the  resolution  of  the  House. 

As  before  recited,  the  board  of  State  canvassers  did  make  and  certify 
a  "  determination  "  as  to  the  result  of  the  election  in  the  fourth  con- 
gressional district  of  South' Carolina,  and  a  copy  duly  certified  was 
transniitted,  not,  however,  to  a  single  person,  but  such  certified  deter- 
mination was  transmitted  and  actually  delivered,  and  is  held  both  by 
A.  S.  Wallace  and  by  William  D.  Simpson,  each  dated  on  the  same  day, 
(December  2,  1869,)  each  signed  in  due  form  by  a  quorum  of  the  board, 
substantially,  and  even  technically,  conforming  to  the  requirements 
of  the  law  in  their  recitals,  and  only  differing  from  each  other  in  import- 
ant verbal  modifications,  so  that  each  standing  alone  would  be  amply 
sufficient  for  the  purposes  of  its  issue.    There  is  no  claim  or  pretense 
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of  Avant  of  geuuineness  in  either ;  there  is  neither  forgery  nor  mistake 
alleged  or  supposable.  The  reasons  for  this  unusual  state  of  facts  are 
to  be  found  in  the  explanations  of  the  officers  so  doubly  certifying,  and 
are  found  auiong  the  papers  referred  to  the  committee,  and  are  tlius 
stated : 

Stcdcineitl  of  llie  Tjoard  of  State  cani-assers  of  South  Carolina,  in  the  case  of  the  flection  of 

William  D.  Simpson. 

To  the  House  of  Eepresentatirc^  of  the  United  States: 

The  board  of  State  canvassers,  iu  the  discharge  of  the  duties  imposed  upon  them  "by 
law,  have  felt  compelled  to  declare,  upon  the  return  of  the  commiBsioners  of  election, 
that  William  D.  Simpson  has  'been  jiiima  facie  elected  to  the  forty-first  Congres  of  the 
United  States  as  the  representative  of  the  fourth  congressional  district  of  the  State  of 
South  Carolina.  They  do  not,  however,  feel  that  their  whole  duty  will  be  discharged 
without  a  full  statement  of  the  views  which  they  entertain  of  the  actual  and  substan- 
tial merits  of  the  claims  of  the  said  Simpson  to  his  seat.  They  therefore,  in  the  dis- 
charge of  what  they  deem  their  imperative  duty,  make  the  following  statement  of  facts 
connected  with  the  case,  with  a  view  of  conducing  to  a  proper  decision  of  the  case 
when  submitted  to  your  honorable  body,  which  is  to  render  final  judgment  in  the 
case. 

This  board  do  find,  upon  the  evidence  before  them,  that  the  said  William  D.  Simpson 
was,  in  the  year  1858,  duly  elected  to  the  legislature  of  the  State  of  South  Carolina 
for  the  term  of  two  years,  and  did  take  his  seat  and  serve  as  a  member  of  the  said  legis- 
lature, taking  an  oath,  as  such  member,  to  support  the  Constitution  of  the  United 
States,  as  appears  from  the  legislative  journals.  That  subsequently,  in  the  year  1860, 
the  said  William  D,  Simpson  was  duly  elected  and  served  as  a  member  of  the  legisla- 
ture that  called  the  conv6ntion,to  friune  the  ordinance  of  secession  for  the  said  State 
of  South  Carolina,  and  did  vote  for  the  calling  of  such  convention.  That  subsequently, 
in  the  year  of  1861,  the  said  Simpson  voluntarily  entered  the  army  of  the  so-called 
Confederate  States  of  America  as  a  commissioned  officer  in  the  same,  and  that  subse- 
quently, in  the  year  1863,  he  was  duly  elected  and  qualified  as  a  member  of  the  congress 
of  the  so-called  Confederate  States  of  America.  These  facts,  the  board  of  State  canvas- 
sers cannot  doubt,  disqualify  the  said  Simpson  from  holding  the  office  of  a  representative 
in  the  House  of  Representatives  of  the  Congress  of  the  United  States,  under  the  Con- 
stitution of  the  United  States. 

The  board  of  State  canvassers,  while  not  deeming  themselves  legally  competent  to 
give  final  judgment  upon  the  question  therein  involved,  do  submit  that  if  such  disquali- 
fication in  fact  exists,  then  the  election  of  the  said  Simpson  is  wholly  illegal  and  void, 
and  that  in  consequence  thereof  A.  S.  Wallace,  who  received  the  next  highest  number 
of  votes,  is  lawfully  entitled  to  the  seat  as  representative  in  the  fourth  congressional 
district  aforesaid.  The  board  of  State  canvassers  further  find,  upon  the  evidence  pre- 
sented to  them,  that  the  election  at  which  the  said  Simpson  appears  to  have  been 
elected  was  accompanied  by  such  grave  and  widespread  disorder  and  outrages  on  the 
part  of  the  political  friends  of  the  said  Simpson  as  in  their  judgment  to  make  the 
apparent  result  different  from  the  result  which  a  free  and  orderly  election  would  have 
secured. 

In  support  of  this  opinion  the  board  of  State  canvassers  call  attention  to  the  follow- 
ing facts,  as  gathered  from  evidence  submitted  to  them  in  behalf  of  those  Ts-ho  dispute 
the  legality  of  the  election  of  the  said  Simpson :  It  is  known  to  the  board  of  State  can- 
vassers that  the  party  to  whom  the  said  Simpson  belongs,  by  the  newspapers  in  their 
interest,  and  by  the  voice  of  their  public  speakers,  did  inaugurate  and  deliberately 
keep  up  a  wholesale  system  of  proscription,  terrorism,  and  assassination  prior  to  the 
election  on  the  3d  day  of  November  last,  which  prevented  any  considerable  canvass  of 
the  fourth  congressional  district,  which  over-awed  vast  numbers  of  republican  voters, 
and  prevented  anything  like  a  free  expression  of  political  opinion  throughout  the  said 
district. 

Abundant  and  conclusive  evidence  of  the  facts  and  views  above  stated  will  be,  in 
due  time,  presented  to  the  Congress  of  the  United  States;  but  the  board  of  State  can- 
vassers having  felt  compelled  to  issue  a  certificate  of  election  to  William  D.  Simpson, 
they  desire  that  no  undue  force  shall  be  attached  to  that  certificate,  but  their  views  of 
the  whole  case  shall  be  fully  stated  and  explained.  In  their  official  capacity  as  canvas- 
sers, in  their  private  capacities  as  citizens  and  voters,  as  friends  of  order  and  public 
morality  and  decency,  they  solemnly  avow  their  belief  that  the  election  of  William  D. 
Simpson  was  a  monstrous  outrage,  a  ghastly  triumph,  whose  price  was  treachery,  vio- 
lence, assassination,  and  murder. 

The  board  of  State  canvassers,  in  view  of  the  present  condition  of  the  State,  of  the 
personal  danger  attendant  upon  any  investigation  or  the  production  of  evidence  in 
this  case,  respectfully  urge  and  recommend  that  some  special  measure  be  adopted  by 
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the  House  of  Representatives  to  conduct  a  thorongli  investigation  of  this  case,  and 
that  the  aid  of  the  military  forces  of  the  United  States  be  aUowed  to  assist  in  this 
investigation. 

F.  L.  CAEDOZO, 
Sccrctarii  of  State,  Cluiinnan  Board  of  State  Caiica>i:iei-s. 
NILES  G.  PARKEK, 
Memher  Board  of  State  Canvassers. 
D.  H.  CHAMBERLAIN, 
Attorney  General  S.  C,  Member  Board  of  State  Canvassa's. 

I,  J.  L.  Neagle,  comptroller  general  of  the  State  of  South- Carolina  and  ex  officio  mem- 
ber of  the  board  of  State  canvassers,  do  fully  indorse  the  facts  set  forth  in  the  above  state- 
ments, and  desire  to  say  further  that  I  did  sign  my  name  to  the  certificate  of  election 
in  the  case  of  William  D.  Simpson  under  protest,  believing  and  knowing  that  every 
vote  cast  lor  said  William  D.  Simpson  was  illegal ;  that  I  was  induced  to  sign  the  said 
certificate  by  counsel  of  others,  although  fully  convinced  that  the  board  of  State  can- 
■vassers  were  both  judges  of  the  legality  of  the  votes  cast  as  well  as  the  mere  number 
thereof,  and  that  the  said  certificate  was  based  on  the  fact  that  the  said  Simpson  received 
the  highest  number  of  votes  cast,  without  referring  to  the  question  of  legality. 

That  W^.  D.  Simpson  was  the  candidate  of  a  revolutionary  party,  who  went  into  the 
canvass  with  rifle  in  hand,  to  win  the  election  by  the  murder  and  assassination  of 
peaceable  and  unoffending  citizens ;  that  in  the  fourth  congressional  district  many 
republican  voters  were  brutally  assaulted,  and  some  were  actually  murdered,  by  those 
same  rebel  ruflians  who  were  opposing  the  election  of  Hon.  A.  S.  Wallace,  and  pressing 
with  their  bloody  hands  the  election  of  the  said  William  D.  Simpson. 

I  therefore  desire  that  the  aforesaid  certificate  be  considered  as  though  my  name  was 
not  attached,  and  this  same  certificate  to  have  all  the  force  and  effect  of  a  certificate 
of  the  election  of  the  Hon.  Alex.  S.  Wallace  in  full  form  and  effect. 

J.  L.  NEAGLE, 
Comptroller  General  of  Soutli  Carolina. 

This  statement,  it  will  be  observed,  is  joined  in  by  every  member  of 
the  board,  and  is  not  a  mere  unauthorized  statement  claiming  attention 
and  respect  simply  because  made  by  persons  holding  high  of&cial  station, 
but  is  itself  in  fact  an  of&cial  declaration  and  protest,  authorized  and. 
provided  for  by  the  same  law  which  constitutes  the  persons  signing  it  a 
board  of  canvassers,  and  is  of  equal  ofiicial  character  with  their  action 
in  executing  and  delivering  the  official  certificate  in  the  case.  (See  sec- 
tion 41,  page  141,  Statutes  at  Large,  S.  C.) 

The  resulting  conclusions  from  this  state  of  facts  are  that  while  it  i^  true 
that  William  D.  Simpson  is  the  holder  of  a  certificate  of  election  executed 
in  due  form  by  three  of  the  board,  that  being  the  number  necessary  to 
give  it  formal  as  well  as  actual  validity,  it  is  accompanied  and  supple- 
mented by  the  solemn  declaration  of  all  whose  names  are  appended  to  it 
that  it  is  but  the  shadow  of  legal  form,  wrung  from  them  by  a  seeming 
necessity  of  legal  routine,  hateful  to  them  as  an  act,  false  in  so  far  as  by 
its  recitals  it  might  seem  to  represent  any  right  deserved  to  be  enjoyed 
under  it  or  vested  by  it ;  a  shadow  whose  real  substance  was  a  "  ghastly 
triumph,  whose  price  was  treacherj-,  violence,  assassination,  and  murder," 
and  thus,  Avhile  all  join  in  repudiating  the  natural  result  of  the  act  done, 
one  of  the  three  expressly  declares  that,  as  to  him,  his  name,  his  act,  is 
wholly  withdrawn  from  the  Simpson  certificate.  If  such  a  withdrawal  is 
lawful,  was  done,  was  by  the  act  of  protest  accomplished,  it  is  submitted 
that  Simpson's  certificate  is  av holly  void,  is  as  though  it  had  never  been, 
(the  concurrence  of  three  of  the  board  being  requisite  to  give  validity,) 
and  leaves  the  certificate  of  Wallace,  which  stands  unquestioned,  as  alone 
outstanding,  and  entitles  him  prima  facie  to  a  seat.  Was  that  with- 
drawal accomplished  ?  So  far  as  any  intended  intelligent  volition  or 
assent  on  the  part  of  Comptroller  General  Neagle  (of  which  the  mere 
writing  of  his  name  was  but  a  witness)  is  concerned,  it  tmquestionably 
was  ;  he  so  declares  and  puts  himself  on  record. 

What  valid  reason  can  be  adduced  against  his  right  or  power  so  to 
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do  ?  It  is  surely  competent,  either  in  the  discharge  of  public  or  private 
duties,  to  correct  mistakes ;  to  reverse  a  decision  when  found  to  be  erro- 
neous. The  onljr  contrary  view  that  can  be  urged  is  in  a  case  where 
vested  rights  of  innocent  persons  may  in  the  mean  time  have  intervened ; 
but  this  is  in  no  sense  such  a  case. 

The  possession  of  a  certificate  of  election  does  not  give,  create,  or  add 
to  the  right  of  representing  a  constituency.  It  is  merely  evidence  of  a 
fact ;  it  does  not  make  the  fact.  If,  in  fact,  false  in  its  recitals,  as  one  and 
all  of  its  signers  declare  the  Simpson  certificate  to  be,  it  cannot  create 
by  such  a  false  recital  a  state  of  case  which  exists  only  in  recitals. 
The  anticipated  objections,  that  the  board  of  canvassers,  exercising 
ministerial  functions  only,  could  have  no  light  to  do  any  act  save  to 
count  the  returns  laid  before  them  and  certify  that  count  without  ques- 
tion, is  sufficiently  answered  by  the  case  of  Butler  vs.  Lehman,  (Con- 
tested Cases  in  Congress,  p.  353,)  and  in  the  case  of  Morton  vs.  Daily, 
p.  403,  in  both  of  which  cases  the  certifying  officer  did  go  behind  the 
returns  furnished  him  and  declared  a  diiferent  result  from  that  appear- 
ing on  the  face  of  the  returns,  and  in  both  cases  the  House  sustained 
the  action  of  the  officer.  The  last-cited  case  is  also  clearly  decisi^'e  of 
the  question  of  the  right  of  certifying  officers  to  reverse  their  action 
even  after  the  fact  accomplished.  In  that  case  the  governor  of  Nebraska 
had  issued  his  certificate  to  Morton,  and,  after  the  lapse  of  considerable 
time,  ou  the  discovery  of  apparent  fraud,  revoked  it  and  gave  a  second 
to  Daily,  and  the  House  sustained  his  action  by  seating  Daily. 

Nor  is  such  action  to  be  looked  on  as  exceptional,  or  dependent  on 
the  particular  circumstances  of  cited  cases.  Ou  the  contrary,  the  prin- 
ciple on  which  this  action  is  based  is  in  itself  most  wise,  necessary,  and 
salutary,  and  the  reason  is  well  expressed  in  the  views  of  the  committee 
in  the  case  of  Vallandigham  vs.  Campbell,  (Contested  Election  Oases, 
page  230,)  in  the  following  language : 

Neither  the  committee  ]ior  the  House  is  hound  hy  these  Diles  (the  usual  ruk's  and 
Ijriuciples  of  evidence)  in  their  letter  and  strictness,  hut  should  proceed  upon  more 
liberal  principles  in  the  investigation  of  truth. — Et.  seq.,  and  cases,  cited  to  page  231. 

The  objection  that  justice,  clearly  demanded  by  every  possible  con- 
sideration of  fair  dealing,  shall  not  be  done,  or  shall  be  delayed,  because 
of  the  omission,  or  technical  error,  or  hasty  and  mistaken  action  of 
some  intermediate  official  personage,  or  because  the  just  end  to  be 
reached  leads  across  the  line  of  "wm  jprws"  practice,  or  precedent, 
cannot  stand.  That  equity  miglit  be  done,  and  done  in  spite  of  the 
strict  rules  of  law,  courts  of  chancery  were  established,  that  through 
them  righteous  conclusions  might  be  reached  for  the  conclusions'  sake. 
By  the  Constitution,  in  all  matters  pertaining  to  the  election,  returns, 
and  qualifications  of  its  members,  the  House  is  made  "  a  law  unto  itself," 
and  has  no  other  rule  forced  upon  it  for  the  determination  of  these 
questions  than  the  sanction  of  the  oath  of  its  members,  and  that  due 
regard  for  the  rights  of  constituencies  which  the  representatives  of  con- 
stituencies, from  the  nature  of  their  own  duties  and  relations,  must  have 
and  feel.  Not  that  the  technical  rules  of  the  law  applicable  to  evidence 
and  weight  of  evidence,  the  duties  of  officers,  &c.,  may  not  be  called  in 
to  aid  in  the  proper  investigation  of  a  case,  but  that  when  called  in  they 
shall  not  be  regarded  as  greater  than  the  rights  to  be  affected  by  their 
applicatioii. 

It  is  not  deemed  requisite,  in  determining  the  question  of  prima  facie 
right,  that  the  reasons  given  and  the  testimony  relied  on  by  the  board 
of  canvassers,  in  defense  of  their  action,  be  weighed  or  largely  consid- 
ered, since,  by  the  resolution  which  the  committee  offers,  a  full  and  com- 
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plete  investigation  may  be  had  of  the  whole  case;  nor  does  the  position 
of  contestant  and  contestee  assumed  by  the  parties  in  any  manner  alter 
or  change  the  status  of  either  claimant  in  sucli  an  investigation.  With 
or  without  such  attempted  contest,  they  stand  for  every  purpose  of  prima 
facie  right  just  where  the  ofiicial  action  of  the  legally  appointed  can- 
vassing board  places  them.  The  constituency  are  the  real  parties  in 
interest ;  the  claimants  can  neither  add  to  nor  impair  the  rights  of  the 
people  by  any  admissions  or  omissions  of  their  own. 

As  this  case  is  but  one  of  a  large  number  of  such  cases  already  before 
the  committee,  arising  out  of  a  state  of  facts  and  society  new  and  unu- 
sual, but  which  there  is  every  reason  to  fear  will  continue  to  arise  and 
confront  the  House  and  tlie  country  with  their  most  fearful  and  unpar- 
alleled accomiianiments  of  oppressions  of  the  poor  and  butchery  of  the 
unoffending,  unless  decisive  action  be  at  once  taken,  and  such  action, 
too,  as  shall  testify  for  this  House  that  its  floor  sliall  not  be  conquered,  by 
such  means,  but  tiiat  excesses  of  such  a  character,  wherever  found  to 
have  existed,  shall  be  held  by  this  House,  for  tlie  purposes  of  its  action, 
to  be,  as  beyond  question  they  are,  the  confession  that,  b\^  means  of  the 
duress,  the  slaughter  of  a  majority,  have  a  minority  gaiiied  the  form 
of  success,  the  committee  are  constrained  to  so  embrace  in  their  report 
this  distinct  element  of  the  case,  that  the  House  niay,  by  its  action,  thus 
remove  the  premium  on  crime,  which  any  seeming  acceptance  of  the 
results  of  such  a  contest,  or  even  its  silence,  would  seem  to  ofter,  and 
thus  directly  make  the  self  interest  of  the  vicious  as  largely  as  possible 
neutralize  their  predisposition  to  violence,  and  thus  incidentally,  and, 
as  the  committee  conceives,  in  the  only  manner  within  reach  of  the 
House,  give  its  protection  to  that  class  of  voters  who,  by  the  exercise  of 
a  political  privilege  intrusted  to  them  by  the  action  of  Congress  itself, 
are  the  objects  and  victims  of  the  most  brutal  malevolence.  From  the 
protest  hereinbefore  quoted,  it  appears  that  such  an  existing  state  of 
facts  was  one  of  the  main  considerations  which  led  the  board  to  revoke 
its  first  action  in  favor  of  Simpson ;  and  the  evidence  submitted  to  the 
committee  clearly  justifies  the  conclusion  of  fact  on  which  their  action 
is  based. 

From  these  views  the  committee  concludes  that  the  only  evidence  of 
prima  facie  right  is  held  by  A.  S.  Wallace,  and  that  he  is  entitled  to 
take  his  seat  in  the  forty-first  Congress  as  the  representative  for  the 
fourth  congressional  district  of  South  Carolina.  They,  therefore,  recom- 
mend the  adoption  of  the  following : 

Resolved,  That  upon  the  papers  referred  to  the  Committee  of  Elec- 
tions in  the  contested  case  of  A.  S.  Wallace  vs.  W.  D.  Simpson,  from 
the  fourth  congressional  district  of  South  Cai'olina,  A.  S.  Wallace  is 
prima  facie  entitled  to  a  seat  in  the  House  as  the  representative  of  said 
district,  subject  to  the  future  action  of  the  House  or  to  the  merits  of 
the  case. 


MINORITY  REPORT. 

April  7,  1869. — ^Mr.  Eandall,  in  behalf  of  himself  and  Mr.  Burr,  from 
the  Committee  of  Elections,  presented  the  following  views  of  the 
minority: 

The  undersigned,  constituting  a  minority  of  the  Committee  of  Elec- 
tions, being  unable  to  agree  with  the  majority  in  their  conclusions  con- 
cerning the  right  to  a  seat  from  the  fourth  district  of  South  Carolina, 
ask  lea^e  to  present  the  following  reasons  for  their  dissent: 

The  election  was  held  on  the  3d  of  Ifovember,  1868.    The  only  candi- 
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dates  appearing  to  have  been  voted  for  were  A.  S.  Wallace  and  W.  D. 
Simpson,  each  of  whom  claims  the  seat,  and  each  j)resents  record  evi- 
dence in  the  snpport  of  his  claim. 

While  the  cases  were  so  before  the  committee,  but  as  yet  not  investi- 
gated, the  House  by  resolution  instructed  the  committee  to  institute  an 
investigation  in  all  such,  upon  a  preliminary  question,  in  cases  where  the 
question  might  be  put  in  issue  before  the  committee.  That  resolution 
is  as  follows : 

Souse  resolution  adopted  March  22,  1869. 

Resolved,  That  in  all  contested  election  cases  referred  to  the  Committee  of  Elections 
in  which  \t  shall  be  alleged  by  a  party  to  the  case,  or  a  member  of  the  House,  that 
either  claimant  is  unable  to  take  the  oath  prescribed  in  the  act  approved  July  2,  1862, 
entitled  "  An  act  to  prescribe  an  oath  of  of&ce,  and  for  other  purposes,"  it  shall  \>e  the 
duty  of  the  committee  to  ascertain  whether  such  disability  exists ;  and  if  such  disa- 
bility shall  be  found  to  exist  the  committee  shall  so  report  to  the  House,  and  shall 
not  further  consider  the  claim  of  the  person  so  disqualified  without  the  further  order 
of  the  House ;  and  no  compensation  will  be  allowed  by  the  House  to  any  claimant  who 
shall  have  been  ineligible  to  the  ofiflce  of  representative  to  Congress  at  the  time  of  the 
election,  and  whose  disability  shall  not  have  been  removed  by  act  of  Congress. 

Under  that  resolution  the  eligibility  of  one  of  the  claimants,  W.  D. 
Simpson,  was  put  in  issue,  and  the  committee  unanimously  reported  to 
the  House  that,  by  the  statements  of  the  party  himself  and  his  express 
admissions,  he  was,  under  the  third  section  of  article  14,  ineligible  to 
the  seat.  That  report  was  accompanied  by  a  joint  resolution,  sanctioned 
by  a  minority  of  the  committee,  proposing  to  remove  the  disabilities; 
and  thus  the  claim  of  W.  D.  Simpson  to  the  seat  is,  for  the  time  being, 
suspended  by  direction  of  the  House.  Yet,  although  we  may  not  con- 
sider his  papers  in  support  of  his  own  claim,  until  he  shall  have  been 
relieved  of  disabilities,  we  may  and  must  consider  his  papers,  in  order 
to  determine  whether  the  papers  relied  upon  by  his  competitor  show 
upon  the  face  superior  title  to  the  seat  in  dispute.  But,  as  a  standard 
by  which  to  judge  the  legal  sufficiency  of  given  papers,  the  following 
j)oints  are  presented,  as  embodied  in  the  general  election  laws  of  South 
Carolina,  passed  September  26, 1868. 

After  providing  for  certifying  the  returns  from  precincts  to  counties 
and  from  counties  to  the  governor,  secretary  of  state,  and  comptroller 
general,  the  law  provides  as  follows: 

Sec.  35.  The  secretary  of  state,  comjjtroUer  general,  attorney  general, 
and  treasurer,  shall  constitute  the  State  canvassers,  three  of  whom  shall 
be  a  sufficient  number  to  form  a  board. 

The  next  section  provides  for  filling  any  vacancy  that  may  exist  in 
the  board  where  a  majority  may  fail  to  appear ;  and  the  succeeding  sec- 
tions define  the  duties  of  the  canvassers  and  of  the  secretary  of  state 
as  follows: 

XXXVII.  The  board  when  thus  formed  shall,  upon  the  certified  copies  of  the  state- 
ments made  by  the  boards  of  county  canvassers,  proceed  to  rdake  a  statement  of  the 
whole  number  of  votes  given  at  such  election  for  the  various  offices,  and  each  of  them 
voted  for,  distinguishing  the  several  counties  in  which  they  were  given.  They  shall 
certify  such  statements  to  be  correct,  and  subscribe  the  same  with  their  proper  names. 

XX'XVIII.  Upon  such  statements  they  shall  then  proceed  to  determine  and  declare 
what  persons  have  been,  by  the  greatest  number  of  votes,  duly  elected  to  such  offices, 
or  either  of  them. 

XXXIX.  They  shall  make  and  subscribe,  on  the  proper  statement,  a  certificate  of 
such  determination,  and  shall  deliver  the  same  to  the  secretary  of  state. 

XL.  The  board  shall  have  the  power  to  adjourn,  from  day  to  day,  for  a  term  not 
exceeding  five  days. 

XLI.  The  secretary  of  state  shall  record  in  his  office,  in  a  book  to  be  kept  by  him  for 
that  purpose,  each  certified  statement  and  determination  which  shall  be  delivered  to 
him  by  the  board  of  State  oanvassers,  and  every  dissent  or  protest  that  shall  have  been 
delivered  to  him  by  a  canvasser. 
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XLII.  He  shall,  -witliout  delay,  transmit  a  copy,  under  the  seal  of  his  offioe,  of  such 
certified  determination  to  each  person  thereby  declared  to  be  elected,  and  a  like  copy 
to  the  governor. 

XLIII.  He  shall  cause  a  copy  of  such  certified  statements  and  determinations  to  be 
printed  iu  one  or  more  of  the  public  newspapers  in  each  county,  if  any  shall  be  published 
therein. 

XLIV.  He  shall  prepare  a  general  certificate,  under  the  seal  of  the  State,  and  attested 
by  him  as  secretary  thereof,  addressed  to  the  House  of  Eepreseutatives  of  the  United 
States,  in  that  Congress  for  which  any  person  shall  have  .been  chosen,  of  the  due  elec- 
tion of  the  persons  so  chosen  at  such  election  as  representatives  of  this  State  in  Con- 
gress, and  sliall  transmit  the  same  to  the  said  House  of  Eepreseutatives  at  their  first 
meeting. 

With,  these  provisions  of  law  before  us,  let  us  recur  to  the  paj^ers  pre- 
sented by  the  parties  claiming  the  prima  facie  right.  And  first  ia  order 
of  execution,  the  "certificate"  of  the  determination  reached  by  the  board 
as  to  "what  persons  have  been,  by  the  greatest  number  of  votes,  duly 
elected  to  such  offices."  That  certificate,  as  published  by  the  secretary 
of  state,  in  obedience  to  section  43 — it  being  the  only  certificate  published 
or  even  issued  under  the  law — is  as  follows  so  far  as  relates  to  this  par- 
ticular district : 

THE   STATE   OF   SOUTH  CAEOLINA. 

Sij  the  hoard  of  State  canvassers. 

Whereas  (here  follows  a  recitation  of  statutes  aforesaid,  as  also  of  the  holding  of  au 
election  for  various  ofScers  and  the  returns  received,)  and  upon  examination  of  the 
returns  received,  it  apijears  that  (here  follow  names  of  parties  elected  to  offices,  includ- 
ing representatives  from  the  first  and  second  districts,)  Hon.  W.  D.  Simpson,  represent- 
ative of  the  fourth  congressional  district,  (here  follow  names  of  parties  elected  in 
other  districts,)  have  been  duly  elected,  by  a  majority  of  votes,  representatives  to  the 
forty-fiist  Congress  of  the  United  States. 

The  concluding  portion  of  this  certificate  is  as  follows: 

We  do,  therefore,  by  virtue  of  the  powers  in  us  vested,  certify  and  declare  that  the 
above-named  parties  have  been  duly  elected  to  fill  the  various  offices  referred  to. 

Given  under  our  hands  and  the  seal  of  the  State,  in  the  city  of  Columbia,  this  1st  day  of 
December,  in  the  year  of  our  Lord  1868,  and  in  the  ninety-third  year  of  the  independ- 
ence of  the  United  States. 

F.  L.  CAEDOZO,  Secretary  of  State, 

NILES  G.  PAEKEE,  Treasurer  South  Carolina, 

J.  L.  NEAGLE,  Comptroller  General, 

DAN'L  H.  CHAMBEELAIN,  Attorney  General, 

Board  of  State  Canvassers. 
IvText  is  the  following: 

Votes  of  the  State  of  South  Carolina  for  representatives  to  the  forty-first  Congress. 


Fourth  congressional  district. 


Oconee  

Pickens 

Greenville . . 

Laurens 

Spartanburg 

Union 

York 

Chester 

Fairfield 

Total. 


W.  D. 
Simpson. 


1,064 
1,105 
1, 578 
1,895 
2,074 
1,756 
2,039 
1,405 
1,182 


14, 098 


A.  S. 
Wallace. 


291 

369 

1,531 

1,181 

376 

866 

1,537 

1,662 

1,994 


9,807 


James 
H.  Goss. 


89 


89 


We  certify  the  above  statement  to  be  correct. 

F.  L.  CAEDOZO,  Secretary  of  State, 

N.  G.  PAEKEE,  Treasurer  of  South  Carolina, 

J.  L.  NEAGLE,  Comptroller  Genial, 

Board  of  State  Canvassers. 
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This  last  statement  was  published  also  in  the  Phenix  of  December  5, 
of  the  same  date  as  the  preceding  documents;  indeed  they  were  but 
separate  parts  of  the  same  publication  bearing  date  December  1,  1868. 
On  December  2  the  board  of  State  canvassers  executed  their  certificate 
as  required  by  section  38,  and  the  secretary  of  state  on  the  same  day 
executed  to  each  of  the  parties  named  in  the  several  districts  the  certi- 
fied copy  of  such  statement  required  by  section  42,  which  certified  copy 
for  the  third  district  is, in  its  commencement,  as  follows:  "By  the  board 
of  State  canvassers.     [Seal.]    To  W.  D.  Simpson." 

After  then  reciting  the  laws  and  the  election  it  declares,  or  certifies,  W.  . 
D.  Simpson  to  "have  been  duly  elected  by  a  majority  of  votes,"  which 
document  is  officially  signed  by  all  the  board  of  State  canvassers  except 
the  attorney  general. 

Based  upon  this  declaration  of  the  State  canvassers  is  a  commission 
in  the  following  form : 

the  state  op  south  carolina. 

[seal.] 
By  his  excellency  Eohert  K.  Scott,  fjurenior  and  commander-in-cliicf  in  and  over  tlw  State 

aforesaid  ; 
To  \V.  D.  StMPSOX: 

Whereas,  in  jjursuauce  of  an  act  entitled  "An  act  providing  for  the  next  general 
election,  and  the  manner  of  conducting  the  same,"  passed  on  the  26th  day  of  Septem- 
ber,-in  the  year  of  our  Lord  1868,  an  election  has  been  held  for  representative  in  the 
forty-flrst  Congress  of  the  United  States  for  the  third  congressional  district,  and  upon 
the  examination  of  the  returns  which  have  been  received  it  ajipears  that  yon,  the  said 
W.  D.  Simpson,  have  been  duly  elected  by  a  majority  of  votes;  I  do  therefore,  by 
virtue  of  the  powers  in  me  vested,  commission  yon,  the  said  \V.  D.  Simpson,  to  represent 
the  people  of  this  State  as  a  member  of  the  House  of  Representatives  of  the  forty-first 
Congress  of  the  United"  States.  This  commission  to  continue  in  force  from  the  4th  of 
March,  1869,  to  4th  March,  1871. 

Given  under  my  hand  and  the  seal  of  the  State,  in  Columbia,  this  2d  day  of  Decem- 
ber, in  tlie  year  of  our  Lord  1868,  and  in  the  ninety-third  year  of  the  independence  of 
the  United  States  of  America. 

EGBERT  K.  SCOTT. 

By  the  governor : 

F.  L.  Caedozo,  Secretary  of  State. 

These  are  the  i)apers  ])rimarily  relied  on  by  Mr.  Simpson.  jSTow  for 
the  exhibits  in  favor  of  Mr.  Wallace:  The  only  jjapers  in  support  of  his 
prima  facie  claim  are,  first,  a  certificate  by  the  board  of  State  canvassers, 
purporting  to  have  been  executed  on  the  same  day  as  that  held  by  Mr. 
Simpson;  and,  second,  a  separate  "statement  of  the  board  of  State 
canvassei'S  of  South  Oaroliija  in  the  case  of  the  election  of  William  D. 
Simpson."  Let  us  consider  the  certificate  first.  It  differs  from  that  held 
by  Mr.  Simpson  only  in  three  particulars,  and  need  not  therefore  be  set 
out  here,  except  so  far  as  the  difference  is  to  be  considered.  Simpson's 
certificate  declares  him  to  "have  been  duly  elected  by  a  majority  of 
votes."  Wallace's  declares  him  to  "have  received  a  majority  of  legal 
votes."  The  next  point  of  difference  is  that  Wallace's  paper  bears 
the  signature  of  Daniel  H.  Chamberlain,  attorney  general,  in  addition 
to  the  names  of  State  canvassers  signing  Simpson's;  and  last,  the 
paper  presented  by  Wallace  bears  to  the  left  of  the  official  signature 
of  the  canvassers  the  words,  "Eobert  K.  Scott,  governor  of  South 
Carolina." 

Before  considering  the  "  statement,"  let  us  refer  to  each  of  these  points 
of  difference  in  the  certificates.  The  requirement  of  the  law  of  South 
Carolina  (sec.  38)  upon  the  canvassers  is,  "shall  determine  and  declare 
what  persons  have  been,  by  the  greatest  number  of  votes,  duly  elected.' 
Simpson's  paper  says,  "have  been  duly  elected  by  a  majority  of  votes." 
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Wallace's  says,  "have  received  a  majority  of  legal  votes."  In  view  of 
the  requiremeuts  of  this  section,  Simpson's  paper  is  a  strict  compliance 
with  the  statute;  Wallace's  a  departure  from  the  text,  and  lack  of 
compliance  with  its  terms.  As  to  the  next  point  of  diiference  in  the 
fact  that  the  attorney  general  signs  Wallace's  paper  and  not  Simpson's, 
either  paper  is  in  that  regard  a  compliance  with  the  law,  (sec.  35,)  for 
by  it  any  three  of  the  canvassers  constitute  a  board.  And  last,  as  to 
the  name  of  Governor  Scott  appearing  on  the  left  of  Wallace's  paper, 
as  no  section  of  the  law  requires  him  to  execute  or  attest  such  a  paper, 
it  is  of  none  effect  on  the  one,  nor  is  its  lack  in  any  degree  significant 
in  the  other.  These  are  all  the  differences  on  the  faces  of  the  papers  so 
far.  Wallace's  presents  no  commission  by  the  governor,  which  Simpson's 
does.  Wallace  shows  no  published  certificate  of  the  result  in  his  favor, 
as  required  by  section  43,  while  Simpson  shoAvs  strict  compliance  with 
that  section. 

Let  us  now  determine  as  to  the  priority  of  certificates  and  the  reason 
prompting  the  canvassers  to  execute  two :  Each  certificate  is  on  its  face 
dated  December  2, 1868,  but  there  is  conclusive  evidence  on  the  face  of  the 
papers  before  us,  showing  that  Wallace's  certificate,  purj)orting  to  have 
been  executed  December  2,  was,  in  point  of  fact,  executed  at  a  period 
many  days  subsequent  to  that  time.  The  newspaper  before  the  commit- 
tee, containing  the  publication  made  bj^the  board, is  dated  Decembers, 
and  in  it  they  state  that  Simpson  was  elected,  which,  though  the  state- 
ment is  itself  dated  December  1,  they  would  hardly  have  permitted  if 
they  had,  before  the  5th,  reviewed  their  first  act  and  determined  a  dif- 
ferent result.  But  still  stronger  evidence  to  show  the  fact  that  Wallace's 
certificate  was  not  made  on  the  day  it  bears  date,  is  the  testimony  of  his 
notice  of  contest  served  upon  Simpson.  It  is  dated  December  30,  in  1868, 
and  was  served  on  Simpson,  January  2,  1869,  just  one  month  later 
than  his  certificate  purports  to  have  been  executed.  Does  any  one  sup- 
pose he  would  have  commenced  a  contest  and  served  papers  on  January 
2,  if  he  held  then  a  certificate  of  his  election  honestly  made  and  delivered 
one  month  before  that  timel  But  still  stronger  evidence,  if  possible,  is 
found  by  a  comparison  of  several  papers  together  as  they  are  furnished 
by  Wallace  himself.  Great  stress  is  laid  on  the  statement  of  the  board 
of  State  canvassers  of  South  Carolina  by  the  majority  of  the  committee. 
What  is  the  subject  of  that  statement  1  In  its  caption  they  say  it  is 
made  "in  the  case  of  the  election  of  W.  D.  Simpson."  They  say  nothing 
of  the  assumed  election  of  Wallace  in  the  caption.  The  first  sentence 
in  that  statement  is  an  admission  that  at  the  date  of  its  execution  Simp- 
son was  considered  as  elected,  and  Wallace  not  in  possession  of  any 
e^'idence  of  title  to  a  seat,  except  sach  as  every  contestant  may  make 
for  himself  in  a  notice.    That  sentence  is  as  follows : 

To  the  House  of  Eejiresentatives  of  the  United  States : 

The  board  of  State  canvassers,  in  the  discharge  of  the  duties  imposed  upon  them  by 
lav,  have  felt  compelled  to  declare  upon  the  return  of  the  commissioners  of  election, 
that  William  D.  Simpson  has  been  ^jrima/acie  elected  to  the  forty-first  Congress  of  the 
United  States  as  the  representative  of  the  fourth  congressional  district  of  the  State  of 
South  Carolina. 

If  that  admission  be  not  sufficient  proof  that  they  considered  Simpson 
as  the  only  party  entitled  prima  facie  to  the  seat,  what  could  be?  They 
admit  that  they  had  accredited  him  as  the  party  elected,  and  at  the  time 
of  signing  that  "statement"  had  made  no  other  certificate.  Now,  what 
is  the  date  of  that  paper  ?  Nowhere  on  its  face  does  a  date  appear ! 
Strange  omission !    A  document  paraded  as  a  state  paper  and  jelied 
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upon  to  settle  rights,  both  public  aud  private,  without  any  date,  when 
the  question  of  date  is  so  material  as  in  this  case?  Bj'  technical  rules 
this  defect  would  he  regarded  as  an  admission  of  the  party  producing 
the  paper,  and  would  authorize  the  conclusion  that  its  date  would,  if 
given,  damage  the  interest  it  was  intended  to  subserve.  But  no  such 
implied  admission  is  needed  to  fix  the  date  as  being  subsequent  to 
December  2,  for  in  this  "statement-'  the  parties  signing  it  professedly 
as  a  "board"  admit  the  election  of  Simpson,  and  say  nothing  about  cer- 
tifying in  favor  of  Wallace. 

So  the  published  certificate  in  the  paper,  the  notice  of  contest,  aud 
the  statement  by  the  canvassers,  all  unite  in  declaring  that  Wallace's 
certificate  of  election  was  made  long  subsequent  to  the  day  appearing 
on  its  face  as  its  true  date,  aud  thus  the  "presumption  of  regularity" 
relied  on  by  the  majority  is  destroyed,  and  the  only  evidence  of  title 
shown  by  Wallace  is  impeached  before  the  House. 

But  can  a  board  of  canvassers  imdo  their  official  act,  and  j>erform 
another  at  a  later  date  inconsistent  with  the  first?  Inasmuch  as  this 
same  question  is  involved  in  modified  forms  in  various  other  cases  before 
the  committee,  it  will  only  be  considered  here  so  far  as  is  necessary  to 
the  correct  decision  of  this  case.  Let  it  be  remembered  that  by  the  law 
of  South  Carolina  the  canvassers  are  not  only  required  to  "make  a 
statement  of  the  whole  number  of  votes  given  at  such  election  for  the 
various  ofiScers,"  and  "  certify  such  statements  to  be  correct,  and  subscribe 
the  same  with  their  proper  names,"  but  shall,  "mjjow  smh  statements," 
proceed  to  "determine  and  declare  what  persons  have  been  by  the  great- 
est number  of  votes  duly  elected,"  and  "shaU  make  and  subscribe  on 
the  proper  statement  a  certificate  of  such  determination,  and  shall 
deliver  the  same  to  the  secretary  of  state."  Here  are  several  successive 
oflicial  acts  reqxiired,  each  in  turn  deriving  Its  authenticity  from  the  due 
performance  of  the  act  preceding  in  the  series.  First  of  all  is  the 
making  of  a  "statement"  of  the  number  of  votes,  and  iiarties  receiving 
them  for  various  officers,  which  must  be  certified  and  subscribed  by 
their  proper  names.  This  foundation  was  laid  in  the  paper  dated 
December  1,  1868.  All  other  later  acts  are  based  on  that.  Upon  that 
is  based  the  deteimination  and  declaration  "what  persous  have  been  by 
the  greatest  number  of  votes  duly  elected."  That  was  done  in  Simpson's 
paper  of  December  2,  corresponding  with  the  preceding  statement  of 
December  1,  while  the  paper  of  Wallace  is  a  departure  from  the  pre- 
ceding official  acts,  and  therefore  could  have  no  legal  value,  even  if  of 
honest  date. 

But,  in  addition,  even  if  a  public  officer  or  a  board  of  officers  may 
annul  an  official  act,  and,  by  subsequent  determination,  move  in  a  dif- 
ferent direction,  there  must  of  course  be  a  period  of  time,  or  a  point  in 
the  series  of  acts  dependent  upon  each  other,  bej'oud  which  no  such  dis- 
cretionary power  could  be  exercised.  As  to  time,  let  it  be  remembered 
they  commenced  their  work  as  a  board  as  early  as  December  1,  for  that 
is  the  date  of  their  first  official  paper.  How  long,  then,  may  they  con- 
tinue to  act,  or,  in  other  words,  what  is  their  oflicial  term "?  Section  40 
says : 

The  board  shall  have  the  power  to  adjoarn  from  day  to  day,  for  a  term  not  exceed- 
ing live  days. 

Then,  measured  by  time,  all  their  official  acts  must  be  performed 
within  the  term  of  five  days.  But  as  to  power,  regardless  of  time,  we 
deem  the  true  rule  to  be  that  when  an  official  act  is  in  itself  completed, 
and  other  subsequent  official  acts  of  the  same  or  other  officer  has  been 
based  upon  such  completed  act,  it  may  not  be  retracted. 
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The  majority  are  understood  to  hold  that  the  statement,  without  date, 
by  Cardozo,  Parker,  and  Chamberlain,  amounts  to  an  official  recantation 
of  their  official  act  of  December  1,  upon  which  act  have  since  been 
based — 

First.  A  public  statement. 

Second.  A  certificate  to  the  party. 

Third.  A  commission  by  ti^.  governor. 

We  submit  that  both  by  Mpse  of  time  and  force  of  subsequent  official 
action,  these  men  Avere  barred  from  recantation  even  if  on  any  showing 
they  might  exercise  it.  This  view,  if  correct,  disposes  of  the  argument 
that  Hfeagle  might  retract,  for  if  three  together  may  not,  of  course  one 
cannot. 

But  it  is  assumed  that  these  "  canvassers  "  were  intimidated  and  under 
duress  when  they  first  acted.  Where  is  the  proof?  The  opening  state- 
ment, heretofore  quoted,  that  "they  have  felt  compelled  to  declare!" 
Compelled  by  what f  Intimidation?  Violence?  Threats?  This  is  mere 
pettifogging.  Could  not  the  same  force  that  "compelled"  the  first  act 
prevent  the  publication  of  this  "statement?"  That  sentence  merely 
says  that  a  strict  discharge  of  official  duties  under  the  law  comjjels  cer- 
tain action  on  their  i)arts,  which  is  a  declaration  that  Simpson,  and  not 
Wallace,  l\a,s  prima  facie  right  to  the  seat;  and  they  then  say  what  they 
think  will  be  found  to  be  the  relative  rights  of  the  parties  on  final  hear- 
ing of  the  case  on  its  merits.  So  far  as' this  paper  is  a  "protest,"  or  that 
of  ]S"eagle  "  dissent,"  the  law  of  South  Carolina  provides  for  its  recei^tion 
by  the  secretary  of  state,  in  whose  office  it  shall  be  recorded  in  a  book 
kept  for  the  purpose,  but  in  no  section  is  found  authority  for  an  act  of 
revocation,  or  a  paper  annulling  a  preceding  official  deed. 

But  this  statement  of  the  canvassers  not  only  does  not  assert  prima 
facie  right  in  Wallace,  but  expressly  states  that  he  received  a  minority 
of  votes,  for  in  it  they  base  Wallace's  ultimate  right  on  Simpson's  ineli- 
gibility. They  do  not  reverse  the  final  decision  as  to  the  prima  facie 
case,  but  admit  and  affirm  it,  declaring,  however,  their  view  of  final 
rights  or  merits  as  follows: 

The  board  of  State  canvassers,  while  not  deeming  themselves  competent  to  give  final 
judgment  upon  the  question  herein  involved,  do  stthmit  that  if  such  disqualification  in 
fact  exists,  then  the  election  of  tbe  said  Simpson  is  wholly  illegal  and  void ;  and  that 
in  consequence  thereof,  A.  S.  Wallace,  who  received  the  next  highest  number  of  votes, 
is  lawfully  entitled  to  the  seat  as  representative  of  the  third  congressional  district 
aforesaid. 

A.  S.  Wallace,  they  say,  "received  the  next  highest  number  of  votes." 
N^ext  to  whom?  W.  D.  Simpson?  and  "if  Simpson  is  disqualified,  then 
his  election  is  illegal  and  void;"  and,  in  their  judgment,  as  a  result  "in 
consequence  thereof,  A.  S.  Wallace,  who  received  the  next  highest  num- 
ber of  votes,"  ought  to  be  admitted.  Suppose  Simpson  were  not  dis- 
qualified ?  Then  his  election  would  not  be  illegal  and  void,  and  Wallace 
would  have  no  claim,  prima  facie  or  otherwise,  to  a  seat  here,  ^ow,  if 
the  House  is  ready  to  adopt  this  theory,  that  the  disqualification  of 
Simpson  elects  Wallace  by  a  majority  vote,  so  let  it  be.  In  so  doing  it 
will  reverse  its  own  decision  in  the  preceding  Congresses,  admit  its  error 

in  the  case  of  Brown  and ,  from  Kentucky,  in  the  last  Congress, 

place  majorities  in  control  of  minorities,  and  in  advance  sanction  party 
intrigue  and  official  misconduct  in  suppressing  the  popular  will. 

For  reasons  imperfectly  given  above  we  dissent  from  the  majority, 
aad  ofier  as  a  substitute  for  their  resolution  the  following : 

Resolved,  That  W.  D,  Simpson  is  not  entitled,  under  resolution  of 
March,  1869,  to  a  seat  from  the  third  district  of  South  Carolina,  by  rea- 
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SOU  of  ineligibility;  and  that  A.  S.  Wallace  is  not  entitled  to  such  seat, 
because  he  was  not  "  by  the  greatest  number  of  votes  duly  elected"  by 
the  people  of  that  district. 

SAMUEL  J.  EANDALL. 

ALBERT  G.  BUEE. 


MYEES  VS.  MOFFET. 

This  case  tnmed  iipou  allegations  of  fraud  and  illegalities. 

Where  the  poll  was  so  tainted  with  frauds  and  illegalities  that  the  result  could  not 
be  clearly  ascertained,  the  poll  was  thrown  out. 

Where  the  State  law  rec[uired  the  inspectors  to  ascertain  certain  facts  of  voters,  and 
they  neglected  their  duty,  thus  allowing  a  large  number  of  unqualified  persons  to  vote, 
it  was  held  that  the  poll  shall  he  excluded. 

Mr.  Myers,  the  contestant,  was  given  the  seat,  April  9,  1869;  yeas  113;  nays  38. 

April  G,  1869. — Mr.  Stevenson,  from  the  Committee  of  Elections,  made 

the  following  report : 

Tlie  Committee  of  Elections,  to  ichich  the  petition  of  Leonard  Myers,  wJio 
contests  the  right  of  John  Moffet  to  the  seat  noio  held  hy  him  as  a  repre- 
sentative in  the  forty  first  Congress  from  the  third  district  of  Pennsylvania, 
icas  referred  with  the  accompanying  proofs,  respectfully  reports  : 

That  after  due  notice  to  the  sitting  member  and  an  answer  from  him 
in  accordance  with  law,  each  ijarty  took  testimony  in  support  of  his 
claim,  which,  with  the  printed  statement  or  brief  of  each,  has  been  sub- 
mitted to  the  committee  without  further  argument. 

The  proofs,  including  a  number  of  exhibits,  cover  450  pages.  The 
briefs  of  the  parties,  however,  stating  distinctly  their  several  conclu- 
sions of  law  and  fact,  and  referring  particularly  to  the  pages  on  which 
they  rely,  have  saved  the  committee  much  trouble.  In  several  import- 
ant instances  the  parties  agree  in  their  statement  of  the  facts,  as  will 
hereafter  appear.  In  others  of  equal  importance,  where  they  arrive  at 
different  conclusions,  the  law,  as  quoted,  is  not  controverted.  Again, 
although  evidence  is  presented  by  the  contestant  under  several  specifi- 
cations, the  committee  are  not  urged  to  render  a  decision  upon  them,  he 
claiming  that  his  case  does  not  require  such  decision. 

The  poijitsat  issue  are  thus  very  much  narrowed  down,  and  youx  com- 
mittee will  consider  them  in  order. 

The  sitting  member,  by  his  counsel,  in  his  brief  suggests  "that  further 
time  should  be  afforded  him  to  produce  his  witnesses,  if,  indeed,  his  case 
needs  any  further  testimony."  One  hundred  and  sixty-nine  witnesses 
were  examined  for  the  contestant,  and  sixty -nine  for  the  sitting  member, 
hut  as  many  as  ninety-oue  of  contestant's  Avitnesses  were  called  for  the 
purpose  of  proving  their  votes  for  him ;  in  reality,  he  only  examined 
nine  more  witnesses  on  the  general  merits  than  his  opponent. 

There  is  no  ground  on  which  to  base  an  application  for  extension  of 
time ;  nor,  if  allowed,  does  it  appear  in  what  respect  it  could  avail  against 
that  which  is  admittedly  proved. 

While  contestant  does  not  urge  the  rejection  of  any  of  the  votes  cast 
upon  what  are  called  the  supreme  court  naturalization  papers,  of  which 
incumbent  admits  at  least  one  hundred  and  fifty-nine  were  proved,  he 
does  asli  that  some  legislation  may  be  founded  upon  the  knowledge  of 
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■what  he  claims  to  be  frauds  in  these,  and  in  similar  cases  elseAvhere. 
There  is  not  time  at  present  for  any  such  legislation,  but  without  pro- 
nouncing against  the  receiJtion  of  these  votes,  or  in  favor  of  rejecting 
the  thirty-two  which  both  sides  agree  were  rejected,  your  committee 
believe  some  legislation  on  these  subjects  imperative  at  as  early  a  day 
as  practicable.  The  opinion  of  Judge  Eead,  of  the  suprejne  court  of 
Pennsylvania,  at  nisiprius,  out  of  which  these  papers  were  issued,  presents 
an  alarming  state  of  facts.  He  says  more  than  six  thousand  eight  hun- 
dred persons  were  naturalized  in  one  month — more  than  two  thousand 
eight  hundred  in  a  week,  seven  hundred  and  twenty  in  one  day  of  five 
hours;  no  court  authorized  to  naturalize  being  in  session — a  single  judge 
sitting — as  Judge  Eead  states,  there  being  "  no  examination  at  all," 
unless  by  tip-staves,  and,  as  proved,  no  interpreter  where  parties  could' 
not  speak  English — professional  vouchers  making  citizens  by  the  dozen — 
a  lack  of  obedience  not  only  to  the  letter  of  the  law,  but  its  scope  and 
intent.  The  elective  franchise  will  become  worthless  if  such  proceedings 
are  not  soon  checked. 

Passing  thus  from  any  further  reference  to  questions  not  to  be  decided 
upon,  the  contestant  claims  he  was  duly  elected,  1st,  by  the  proof  of 
single  illegal  votes  deposited  for  the  sitting  member,  sufficient  to  over- 
come Ms  alleged  majority  by  159,  even  after  deducting  30  illegal  votes, 
which  he  does  not  deny  were  cast  for  himself ;  2d,  by  the  guilty  conduct 
and  gross  fraud  of  the  election  officers  in  the  sixth  and  seventh  divisions 
of  the  Seventeenth  ward,  sufficient,  as  he  contends,  to  cast  from  the 
count  the  entire  return  of  these  divisions,  less  the  vote  proved  to  be 
legal,  giving  to  contestant,  with  the  remaining  proofs  of  fraud  in  the 
district,  741  majority. 

The  sitting  member  on  his  part  claims,  1st,  to  have  proved  53  illegal 
votes  cast  for  contestant  in  the  whole  district ;  2d,  that  the  return  of 
the  tenth  division,  Mneteenth  ward,  which  gave  contestant  173  major- 
ity, should  be  excluded,  because  the  election  was  not  held  by  the  rightful 
officers,  and  many  persons  in  consequence  failed  to  dex^osit  their  votes 
for  incumbent  in  that  division.  The  sitting  member  is  returned  as 
elected  by  a  majority  of  127.  The  errors  of  35  in  the  count  were  all 
stated  in  contestant's  specifications,  and  were  discovered  upon  an  exami- 
nation of  the  election  papers,  both  parties  being  present.  They  are 
borne  out  by  reference  to  the  exhibits. 

The  errors  claimed  by  incumbent  are  not  borne  out  bj'  the  proofs. 
The  error  of  five  is  alleged,  but  there  is  nothing  to  show  that  the  figures 
of  the  board  of  return  judges  are  not  as  much  entitled  to  credit  as  those 
filed  in  the  court  of  common  pleas,  which  should  have  been  duplicates. 
The  alleged  error  of  53  in  the  addition  of  the  tally-list  of  the  eighth 
division,  Mneteenth  ward,  has  no  existence,  nor  did  incumbent's  answer 
specify  it.  There  is  a  transposition  of  figures  in  the  hourly  return,  an 
evident  mistake  of  the  clerk  in  copying ;  and  the  tally-list  ot  the  votes 
cast,  the  only  foundation  for  any  of  the  additions,  shows  this  to  be  so. 

Then,  1st,  it  is  shown  by  the  proof  that  contestant  is  entitled  to  his 
seat  without  rejecting  the  return  of  any  poll  in  the  district.  Your  com- 
mittee finds  that  he  is  so  entitled. 

The  return  as  reduced  by  errors  of  35  in  additions  would  still  give 
Mr.  Moflt'et  &  majority  of  92.  It  would  involve  more  labor  and  time  than 
could  be  well  given  to.  the  case  at  this  late  day  of  the  session  to  verify 
each  item  of  proof  as  to  single  fraudulent  votes.  If  it  were  necessary 
the  time  and  labor  would  be  given,  but  it  is  not.  In  this  computation, 
therefore,  the  committee  proposes  to  give  to  the  sitting  member  the 
benefit  of  his  own  statement.    Contestant  claims  to  have  proved  in  the 
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fourth  division  of  the  Seventeeuth  ward  24  illegal  votes,  and  in  all  the 
remaining  ones  of  the  district,  except  the  two  which  it  is  asked  shall  he 
rejected,  35.  (See  his  brief,  page  19.)  The  sittitig member  (see  his  brief, 
pages  i  and  5)  admits  il  illegal  votes  in  these  divisions.  In  the  sixth 
division  of  Seventeenth  ward  contestant  claims  34  personations,  besides 
87  not  assessed  and  not  proved  in  the  manner  the  laws  of  Pennsylvania 
require.  In  the  seventh  division,  same  ward,  he  claims  29  illegal  votes, 
besides  72  not  assessed  or  proved.  Now,  as  it  will  appear  directly,  the 
counsel  for  incumbent  do  not  deny  the  fact  that  these  87  and  72  voters 
AT  ere  not  assessed,  and  do  not  set  up  any  law  under  which  their  votes 
could  be  taken  without  proof,  so  that  these  votes  must  be  thrown  out, 
including  five  in  the  sixth  division  of  the  Seventeenth  ward  which  were 
cast  for  Mr.  Meyers,  and  must  be  deducted  from  him. 

Of  the  remaining  illegal  votes,  21  in  the  sixth  division  are  scarcely 
denied,  (see  pages  21,  22,  and  23  of  incumbent's  brief;)  and  of  the  29  in 
the  seventh  division  of  Seventeenth  ward,  five  are  very  faintly  denied. 
On  the  other  hand,  53  illegal  votes,  it  is  asserted,  were  deposited  for 
contestant,  his  brief  admitting  30. 

Taking  the  sitting  member's  admissions  of  fact  the  result  would  stand : 

Majority  for  Mr.  Moffet,  after  corrections  of  mistakes  in  addition.        92 

Less  votes  not  assessed  and  not  proved,  sixth  division.  Seven- 
teenth ward,  cast  for  him,  as  will  be  presently  shown 82 

Less  votes  not  assessed  and  not  proved,  seventh  division. 
Seventeenth  ward 72 

Less  illegal  votes,  (personations,)  sixth  division,  Seventeenth 
ward 21 

Less  illegal  votes,  (personations,)  seventh  division,  Seven- 
teenth ward 24 

Less  illegal  votes  in  the  remainder  of  the  district 41 

240 

Majority  for  Myers 148 

From  which  must  be  deducted,  of  the  unassessed  votes,  sixth 

division.  Seventeenth  ward,  cast  for  him 5 

Illegal  votes,  in  all,  which  incumbent  claims  were  cast  for  Mr. 

Myers 53 

58 

Leaving  a  clear  majority  for  Mr.  Myers  of 90 

Notwithstanding  this  result,  your  committee  does  not  feel  at  liberty  to 
avoid  the  decision  of  the  main  question  involved  in  the  case. 

Two  hundred  and  forty  votes  might  have  been  illegally  cast  for  either 
candidate  in  a  large  district  without  causing  the  loss  of  more  than  that 
number  to  either,  when  proved,  but  200  or  more  votes  cannot  be  received 
by  election  officers  with  a  guilty  knowledge  that  they  were  illegal,  or  in 
gross  violation  of  the  election  laws,  which  they  were  bound  to  consult, 
without  entailing  a  stronger  penalty.  In  such  cases  not  only  State  courts 
but  legislatures  and  Congress  have  not  hesitated  to  declare  the  whole 
poll  void  and  of  no  effect,  except  as  to  such  votes  as  either  party  chooses 
to  save,  by  proof  of  their  legality. 

It  appears  in  Pennsylvania,  and  particularly  in  Philadelphia,  where 
these  wrongs  are  of  frequent  occurrence,  the  courts  have  uniformly 
declared  such  to  be  the  law. 

The  contestant's  brief  quotes  the  acts  of  assembly  governing  elections^ 
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That  of  the  sitting  member  does  not  preteud  to  set  up  a  different 
standard  of  action. 

Here  there  is  and  can  be  no  dispute.  Under  the  act  of  1839,  where  a 
person  is  not  assessed,  in  order  to  entitle  himself  to  vote  he  must  answer 
certain  questions  iinder  oath,  as  to  tax,  age,  residence,  &c.,  and  in  addi- 
tion prove  his  residence  by  the  oath  of  a  quaUfiecl  voter  of  the  division,  and 
in  all  such  cases  it  is  "the  duty  of  the  inspectors"  to  require  such  proof 
whether  the  vpte  be  challenged  or  not. 

Even  if  assessed,  in  case  of  a  challenge  they  must  require  the  proof. 
Where  the  vote  is  taken,  the  inspectors  must  add  to  the  list  of  taxables 
furnished  them  by  the  commissioners,  note  of  the  fact,  and  of  the  name 
of  the  voucher  or  person  making  such  proof  for  the  voter.  The  judges 
have  said,  in  a  number  of  contested  election  cases,  that  nothing  can  dis- 
pense with  these  requirements.  The  committee  has  stated  that  the 
law  is  not  disputed.  Now,  contestant  proves  that  in  the  sixth  division 
of  Seventeenth  Avard,  ninety-eight  such  uuassessed  persons  were  per- 
mitted to  vote,  and  in  the  seventh  division  of  same  ward  seventy-two, 
without  being  sworn  themselves  or  prodncing  a  voucher.  That  in  the 
sixth  the  list  of  taxables,  which  is  tlie  index  and  test  of  the  conduct  of 
an  election,  was  missing  from  the  box.  In  the  seveutli  it  was  found, 
and  corroborated  contestant's  witnesses,  as  it  failed  to  show  that  any 
proof  had  been  required  of  any  uuassessed  voter.  If  incumbent  denied 
this  there  might  be  some  dispute  to  settle;  but  his  only  reply  is,  "This 
is  an  unreliable  objection.  *  *  *  Among  nine  election  officers 
at  the  window,  one  or  more  would  know  the  A^oter  personally,  and  in 
such  cases  voters  are  continually  recognized." 

If  "in  such  cases  voters  are  continually  recognized,"  it  must  be  in  just 
such  election  districts  as  the  sixth  of  the  Seventeenth  ward,  which,  it 
appears,  was  discarded  by  the  court  of  common  pleas,  only  last  year,  for 
that  very  cause.  Congress  can  certainly  never  lend  its  sanction  to  such 
a  shameful  breach  of  law. 

The  act  of  1839  iiiies  any  election  officer  who  knowingly  takes  one  such 
vote  without  proof,  $200 ;  and  the  act  of  April  16, 1866,  inflicts  a  penalty 
of  $1,000  and  an  imprisonment  of  two  years  for  knowingly  taking  ten 
such  votes  or  upward  without  proof. 

With  these  laws  before  us,  your  committee  cannot  fail  to  pronounce 
these  polls  violated  by  such  a  crime  against  the  rights  of  the  citizens. 

Incumbent's  counsel  reply  that  in  the  sixth  division  of  the  Seventeenth 
ward,  five  of  these  votes  were  cast  for  Mr.  Myers,  and  in  the  seventh 
that  it  is  not  fully  proved  for  whom  they  were  cast.  Were  this  true  it 
would  not  alter  the  matter.  On  the  contrary,  the  very  uncertainty  of 
the  result  caused  by  .the  fraud  would  tend  to  destroy  all  the  returns. 
But  it  is  not  true.  In  the  sixth  division.  Seventeenth  ward,  55  votes 
were  returned  for  Mr.  Myers.  He  was  able  to  prove  51  of  them.  Except 
the  remaining  four,  and  the  five  of  those  uuassessed  who  voted  for  him, 
the  87  uuassessed,  and  all  others  proved  to  be  illegal,  must  have  been 
cast  for  Mr.  Moffet. 

In  the  seventh  division  the  numbers  at  which  the  votes  were  cast  will 
show  that  the  vote  for  Mr.  Myers  during  the  last  iive  or  six  hours  of  the 
day  was  proved,  these  being  the  hours  of  the  greatest  fraud;  and  besides, 
not  only  were  the  headings  of  the  tickets  thus  fraudulently  voted  shown 
to  be  democratic — a  fact  not  disputed — but  proof  was  made  that  every 
republican  on  the  voters'  list  but  one  was  assessed.  Over  two  months 
elapsed  after  the  testimony  that  the  uuassessed  votes  of  these  two  divi- 
sions were  taken  without  proof,  and  it  is  remarkable  that  none  of  these 
voters,  except  the  five  for  Mr.  Myers,  were  called  to  the  stand  to  prove 
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even  that  such  persons  ever  resided  there.  The  democratic  election 
officers  did  not  attempt  to  do  so. 

Residence,  witbont  proof  on  the  election  day,  would  have  given  them 
no  title  to  vote,  but  at  least  it  might  have  taken  some  of  the  taint  of 
fraud  from  the  officers  of  the  election.  It  could'  not,  however,  have 
helped  them,  for  a  number  of  men  in  each  of  these  divisions  were  per- 
sonated from  the  assessors'  lists.  In  one  instance  (page  95)  five  from 
one  house — one  who  was  known  by  the  inspector  to  be  in  prison;  one 
who  had  lived  with,  and  near  him,  eleven  years;  two  or  three  were 
known  by  these  inspectors  to  be  dead;  several  they  were  aware  had 
moved.  A  fraudulent  intent — a  guilty  knowledge — which,  not  counting 
the  Linassessed  A'otes,  would  of  itself  vitiate  the  election. 

It  was  in  the  power  of  contestant  to  prove  some  of  these  frauds ;  but 
how  many  more  were  perpetrated  it  is  difficult  to  say. 

Challenges  in  these  divisions,  except  of  republicans,  were  entirely  dis- 
regarded, and  a  number  of  "repeaters"  were  permitted  to  cast  their 
ballots. 

The  sixth  division  i^resents  the  most  glaring  violations  of  law.  The 
act  of  1839  requires  delay  of  an  hour  before  opening  the  polls,  where 
there  is  a  vacancy  in  the  board  of  officers.  Here  there  were  several 
vacancies,  and  the  democratic  inspectors  sent  the  only  republican  officer 
away  in  search  of  others,  telling  him  to  "  stay  out  the  first  hour."  This 
he  did,  but  the  poll  was  opened,  and  that  hour  resulted  in  69  for  Moffet, 
8  for  Myers.  The  votes  cast  in  that  hour  are  all  illegal  on  both  sides. 
Yotes  taken  after  the  time  of  closing  the  polls  are  all  illegal,  (4  Penn- 
sylvania Law  Journal,  p.  341,)  and  any  taken  before  the  proper  hour  are 
equally  valueless. 

It  will  not  be  said,  after  all  this — it  has  not  in  reality  been  contended, 
that  these  acts  were  justified  by  any  law;  but  that  there  may  be  no 
doubt  of  the  criminal  intent,  the  committee  have  a  right  to  judge  of  these 
officers  by  their  conduct  at  the  election  a  few  weeks  later. 

This  democratic  inspector,  although  imable  to  contradict  any  of  these 
statements,  alleges  the  October  election  in  his  division  to  have  been  a 
fair  one.  If  under  no  other  principle  it  is  proper,  as  contestant  claims, 
to  test  at  least  the  value  of  his  opinion  by  what  occurred  at  the  Novem- 
ber election. 

In  this  same  division  in  November,  the  democratic  inspectors  and 
clerks,  after  receiving  more  votes  than  there  Avere  names  on  the  assess- 
ors' list,  taking  as  many  as  25  votes  at  a  time  in  several  instances,  and 
119  votes  in  one  hour!  added  54  names  to  the  voter  list  in  alphabetical 
order,  and  then  counted  up  88  more. 

There  were  only  fifteen  rei^eaters  there  in  October.  Three  weeks 
later  45  helped  to  do  the  work ;  and  if  corroborative  proof  of  the  fraud 
in  October  is  yet  needed,  the  fact  that  one  hundred  and  three  of  that 
division  who  voted  in  October  did  not  present  themselves  in  November, 
and  in  the  seventh  division  eighty-two  were  missing,  including  thirty- 
nine  of  those  not  assessed,  would  furnish  it. 

Contestant  states  these  frauds  in  his  brief,  but  a  reference  to  John  E. 
Scott's  testimony,  on  page  176,  and  to  that  of  Charles  Mousley,  on  page 
208,  will  not  only  confirm  them,  but  show  that  the"  sitting  member  had 
full  notice  of  these  allegations. 

If  these  officers  were  innocent,  why  has  he  not  claimed  or  attempted 
to  show  it,  after  so  much  has  been  proved  against  them. 

Perhaps  few  stronger  cases  were  ever  presented  of  polls  that  were  so 
unworthy  of  credit  as  these.  How  can  your  committee,  after  this  sum- 
mary, decide  them  to  be  legal,  except  as  to  the  votes  proved  to  have,  been 
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SO.  If  their  exclusion  works  any  disfranchisement  of  any  voter,  he  will 
be  glad  of  tliB  opportunity  to  see  to  it  hereafter  that  such  men  shall  not 
deprive  him  of  his  rights,  and  will  concur  in  a  vindication  of  the  law, 
which  it  is  hoped  will  aid  to  assert  the  purity  of  the  ballot-box. 

The  vote  for  Mr.  Moffet  in  the  sixth  division,  Seventeenth  ward, 

less  an  error  of  5  votes  in  the  addition  is 462 

Eive  of  these  voters  are  shown  to  be  legal 5 


457 

The  vote  for  Mr.  Myers  is 55 

All  of  them  proved,  except 4 

Deduct  unassessed , 5 

Deduct  not  proved '. 4 

9 

Vote  for  incumbent  rejected 448 

The  vote  for  Mr.  Moffet  in  seventh  division,  Seventeenth 

ward,  is 352 

Four  of  these  were  proved  to  l?e  legal 4 

348 

The  vote  for  Mr.  Myers  is ; , 85 

Of  which  he  proved 40 

45 

Votes  for  Mr.  Moffet  rejected 303 

Illegal  votes  admitted  by  incumbent  in  remainder  of  district 41 


792 
Allowing,  as  above  stated,  all  the  votes  claimed  to  have  been  cast 
illegally  for  the  contestant 53 


Total  illegal  votes  to  be  rejected  from  the  return  for  Mr.  Moffet . .       739 
Less  amended  return  for  John  Moffet 92 

Leaving  a  majority  for  Leonard  Myers  of 647 


Before  finally  declaring  this  result  there  remains  to  be  considered  the 
demand  of  incumbent  that  the  poll  of  the  tenth  division  in  the  Nine- 
teenth ward  shall  be  excluded. 

In  this  division  there  was  a  conflict  of  authority,  and  it  seems  to  be 
conceded  that  each  set  of  officers  supposed  itself  the  legal  election  board. 
Violence  in  ejecting  one  set,  it  is  true,  was  charged,  but  the  prepondex'- 
ance  of  the  evidence  is  to  the  effect  that  only  Hooper,  who  claimed  to 
be  the  judge,  was  removed  by  the  police  at  the  request  of  Addis,  the 
duly  elected  judge.  Four  of  incumbent's  witnesses  swear  to  that  fact, 
and  it  appears  from  the  testimony  of  Brower  that  there  had  been  dis- 
turbances about  that  election  poll  for  ten  years.  This  does  not  seem  in 
any  former  year  to  have  been  deemed  a  cause  for  exclusion  of  the  poll. 
In  fact,  contestant's  witnesses  declare  the  election  to  have  been  an  un- 
usually quiet  one  during  the  day. 

If  Hooper  was  the  rightful  judge,  then  his  removal  would  be  sufficient 
reason  to  exclude  the  vote  of  the  division.  It  is  all  important,  there- 
fore, first  to  determine  who  were  the  legal  officers. 
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The  misunderstanding  arose  from  the  subdivision  of  the  tenth  pre- 
cinct of  the  Nineteenth  ward,  part  being  still  called  the  tentli,  and  the 
rest  the  fourteenth.  By  this  action  of  councils,  Mr.  Addis,  who  had  been 
elected  judge  of  the  old  tenth  division,  became  a  resident  of  the  new 
one — the  fourteenth.    In  such  cases  the  law  is  exi)licit. 

By  the  act  of  April  28, 1857,  sec.  1,  Pamphlet  Laws,  page  329,  it  is 
provided — 

That  whenever  a  new  election  division  or  clivisions  has  Ijeen  or  shall  be  created  in  any 
of  the  -wards  of  the  city  of  Philadelphia,  by  the  councils  of  said  city,  the  ofScers  to  cou- 
dnct  the  election  next  thereafter  occurring  shall  be  chosen  as  follows :  If  such  division 
shall  be  formed  entirely  out  of  an  old  division,  the  officers  elected  to  conduct  the  election  in 
said  division  sliull  oppoMi*  the  officers /or  ttenewdivision,  the  jndgeappoiutiugthe  judge 
and  each  of  the  inspectors  appointing  an  inspector. 

Addis,  not  aware  of  this  law,  had  given  authority  to  Hooper  to  act  in 
the  old,  but  on  ascertaining  that  his  appointment  would  have  to  be  for 
the  new  division,  he  and  two  of  the  other  legally  chosen  officers  of  the 
old  division  presented  themselves  at  that  poll  demanding  to  act.  This 
was  refused  by  Hooper,  whereupon  Addis  read  the  law  to  him,  stating 
that  he  only  desired  to  do  what  was  right,  and  after  a  second  refusal 
Simpson  also  read  the  law  to  him.  Unless  Hooper  should  leave,  the 
whole  poll  might  really  have  been  invalid.  The  police  were  accordingly 
summoned,  and  the  violence  complained  of  was  no  more  than  necessary 
to  remove  Hooper.  The  others  left,  Brower  among  them,  and  after  wait- 
ing an  hour  the  citizens  chose  officers  to  supply  the  vacancies. 

The  committee  is  compelled  to  decide  that  Addis  was  the  legal  judge, 
and  that  the  officers  who  acted  with  him  were  all  legally  chosen. 

It  is  urged  with  some  force  in  the  brief  for  the  sitting  member  that  he 
lost  many  votes  in  that  division  by  these  occurrences. 

It  is  certain  that  a  number  of  democratic  voters,  apparently  in  the 
hope  that  the  whole  vote  would  be  declared  illegal,  some  of  whom  were 
dissuaded  from  voting,  (see  page  193,)  absented  themselves  from  this 
poll.  Two  witnesses  guess  at  the  number  thus  lost,  and  one  other  (page 
195)  states  that  the  democrats  in  November  polled  82  more  votes  there. 
Ignorance  of  the  law  on  the  part  of  citizens  will  not  operate  to  throw  out 
a  jioll.  There  was  no  fraud  here.  No  citizens  were  deprived  of  the 
opportunity  of  voting.  On  the  contrary,  democrats  who  wished  to  vote 
were  furnished  tickets  or  told  where  they  could  get  them,  (see  page  189.) 

Suppose  your  committee  shoirld  undertake  to  rectify  the  error  of 
those  who  failed  to  vote ;  by  what  standard  of  law  shall  it  be  done  ? 
Fraud  of  the  officers  it  has  been  shown  may  disfranchise  even  those  who 
voted  honestly ;  but  to  reject  this  poll  for  the  purpose  of  correcting  the 
error  of  some  of  the  citizens,  would  disfranchise  one  hundred  and  seventy- 
three  republicans,  because,  at  the  farthest,  eighty-two  democrats  had 
been  dissuaded  from  voting,  who  it  appears  deposited  their  balk)ts  in 
November,  and  might  or  might  not  have  done  so  in  October  under  other 
circumstances. 

Eegretting  the  misunderstanding  in  this  election  division,  your  com- 
mittee is  nevertheless  unable  under  the  law  to  interfere  with  its  return. 
If  it  were  deducted,  Mr.  Myers  would  still  have  a  legal  majority  of  474 
votes.  This  deduction  is  not  allowed,  and  his  majority  is  declared  to  be 
647. 

In  justice  to  the  volume  of  testimony  adduced  on  both  sides,  and  the 
importance  of  the  question  involved,  this  report  has  reviewed  those 
questions,  both  of  law  and  fact,  very  fully ;  and  your  committee,  as  the 
result  of  their  investigation,  offers  the  following  resolutions : 

Resolved,  That  John  Moflfet  is  not  entitled  to  a  seat  in  this  House  as  a 
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representative  from  the  tUircl  congressional  district  of  Pennsylvania  to 
the  forty-flrst  Congress. 

Besolved,  That  Leonard  Myers  is  entitled  to  a  seat  in  this  House  as  a 
representative  from  the  third  congressional  district  of  Pennsylvania  to 
the  forty-first  Congress. 


MINORITY  REPORT. 

April  6,  1869. — Mr.  Eandall,  from  the  Committee  of  Elections,  presented 
the  following  as  the  A'iews  of  the  minority : 

The  minority  of  the  Committee  of  Elections,  to  whom  were  referred 
the  papers  in  the  contested  election  case  of  Myers  vs.  Moffet,  in  the  third 
congressional  district  of  Pennsylvania,  submit  the  following  as  their 
reasons  for  not  concurring  in  the  views  and  conclusions  of  the  majority 
of  the  committee  in  the  said  case.  The  evidence,  when  examined,  will 
be  found  to  contain  much  of  hearsay  testimony — all  such,  to  our  minds, 
is  outside  of  the  record  for  any  purpose  of  examination  by  us,  and 
reduces  the  points  at  issue  to  a  few — which  we  proijose  to  take  up  in 
order. 

First.  The  attempt  of  the  contestant  to  attack  and  have  stricken  from 
the  count  all  such  votes  as  were  cast  by  persons  naturalized  by  the 
supreme  court  of  Pennsylvania  at  nisijjrius  sitting,  cannot  for  a  moment 
be  sustained.  As  we  understand  the  reading  of  the  majority  report,  it 
is  not  held  by  them  as  tenable ;  and  it  would  not  be  necessary  further 
to  notice  this  point,  except  that  the  contestant  seems  to  place  much 
stress  upon  it,  and  relies  upon  an  ex  parte  and  indecorous  address  from 
the  bench  by  Justice  Eead,  of  the  supreme  court  of  Pennsylvania,  spoken 
in  October,  1868. 

The  brief  of  the  contestant  recites  as  follows : 

The  first  is  the  naturalization  in  PiiiladelpMa  in  September  and  October,  1868,  of 
6,856  aliens  by  a  single  judge  of  the  supreme  court,  sitting  as  nisi  priua,  not  authorized 
to  naturalize.     »  »  *  *    xhe  committee  are  referred  to  the  able  opinion 

of  Judge  Eead,  of  the  supreme  court,  sitting  at  nisi  prius,  exposing  the  great  -wrong 
that  was  done  by  this  illegal  naturalization  and  the  failure  to  comply  with  any  sub- 
stantial requirement  of  the  laws  of  the  United  States  affecting  naturalization,  declaring 
"  the  whole  issue  illegal,  contrary  to  the  act  of  assembly,  and  that  it  should  lie  rejected 
at  the  polls."  This  opinion  will  be  found  on  pages  305,  306,  and  307  of  the  testimony, 
Exhibit  No.  2,  and  also  the  order  made  by  him  Novembers,  1868,  ''that  no  more  aliens 
should  be  naturalized  in  said  court." 

A  persual  of  this  opinion  will  best  afford  some  conception  of  the  wrong  done  the  citi- 
zens of  Philadelphia  in  the  grant  of  these  naturalization  papers. 

Let  us  review  this  "  speech  "  from  the  bench,  which  would  have  been 
appropriate  in  the  forum  from  a  partisan,  or  any  other  person  than  a 
judge,^having  jurisdiction  in  the  matters  alluded  to. 

The  third  section  of  the  act  of  Congress  of  April  14, 1802,  defines  the 
courts  that  are  entitled  to  naturalize  aliens  in  these  woMs  :  "  Every 
court  of  record  in  any  individual  State  having  common  law  jurisdiction 
and  a  seal  and  clerk  or  prothonotary." 

Is  the  court  of  nisi  prius  in  Philadelphia  such  a  court  ? 

The  supreme  court  of  Pennsylvania  was  established  by  a  provincial 
law  of  1722,  after  the  model  of  the  Court  of  King's  Bench  in  England, 
As  nisi  prius  was  an  incident  of  the  King's  Bench,  it  became  an  incident 
also  of  the  supreme  court  of  Pennsylvania, 

The  name  of  this  court  was  derived  from  two  words  in  the  writ  of  sum- 
mons which  issued  in  Latin  out  of  "Westminster  Hall,  in  the  King's  name, 
to  any  county  in  the  realm,  commanding  the  defendant  to  appear  on  a 
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clay  certain  before  our  justices  at  Westminster,  nisiprius,  (unless  before ;) 
we  come  by  our  justices  into  the  said  county  of  Yorlt  or  Surrey,  or  what- 
ever county  it  might  be. 

The  justices,  or  one  of  them,  was  sure  to  come  to  tlie  appropriate 
county  to  receive  return  of  all  writs  and  to  hold  court ;  and  the  court  he 
held  was  called  a  court  of  nisi  prlus,  taking  the  name  from  these  words 
in  the  writ. 

We  adopted  the  same  name  without  the  same  reason.  Our  nisiprius 
was  always  held  by  one  of  the  justices  of  the  supreme  court,  and  tried 
civil  issues,  but  judgment  was  rendered  by  the  court  in  banc.  It  was 
little  more,  originally,  than  a  coiirt  for  ascertainment  of  facts,  the  con- 
clusion of  law  arising  from  these  facts  being  declared  by  the  supreme 
court. 

By  act  of  assembly  of  26th  July,  1842,  the  judge  at  nisiprius  was  author- 
ized to  "  enter  judgment  in  all  cases  brought  or  to  be  brought  in  said 
supreme  court  on  original  process,  and  to  make  all  orders  and  decrees 
in  such  cases  as  fully  as  any  court  of  record  could  or  might  make." 

This  carried  all  the  original  jurisdiction  of  the  supreme  court  into  the 
nisi  prius.  The  supreme  court  was  essentially  a  court  of  errors  and 
appeals,  but  from  a  very  early  day  the  legislature  gave  it  original  juris- 
diction in  the  city  and  county  of  Philadelphia  in  civil  controversies 
where  $500  of  value  was  involved.  On  the  reorganization  of  the  courts 
by  the  act  of  June  16, 1836,  this  original  jurisdiction  was  continued,  but 
it  was  limited  to  the  city  and  county  of  Philadelphia,  and  not  extended 
to  the  rest  of  the  State. 

Then,  by  the  act  of  1842  before  cited,  this  original  jurisdiction  was  to 
be  exercised,  not  by  the  court  in  banc,  but  by  the  court  of  nisi  prius;  and 
the  supreme  court  have  decided  in  many  cases  that  bills  in  equity,  com- 
mon law  suits,  and  all  original  proceedings,  must  behad  before  that  court 
and  can  come  into  the  supreme  court  only  by  appeal  from  the  nisiprius. 
The  seal  of  the  supreme  court  and  the  prothonotary  have  been  the  seal 
and  clerk  of  the  nisi  prius  from  the  beginning,  and  its  records  are  kept  ia 
the  same  dockets  as  the  proceeding  of  the  court  in  banc.  Thus  it  has 
been  constituted  an  independent  court,  with  full  common  law  powers, 
with  a  seal  and  a  clerk,  no  less  truly  its  seal  and  clerk  than  if  they  were 
not  also  the  seal  and  clerk  of  the  supreme  court. 

ISTaturalization  of  aliens  is  original  process.  Nobody  will  question  this 
proposition.  By  the  uniform  practice  of  the  supreme  court,  and  by  the 
express  terms  of  the  act  of  1842,  this  process  belongs  to  the  nisi  prius. 
It  cannot  regularly  be  exercised  by  the  court  iu  banc  in  the  city  and 
county  of  Philadelphia,  and  it  has  scarcely  ever  been  attempted.  But 
the  records  show  naturalization  of  aliens  by  the  nisi  prius  as  early  as 
1799,  and  from  that  day  down  to  this  time,  that  court  has  granted  uatu- 
ralization.  From  1840  to  1869  the  whole  number  naturalized  in  that 
court  has  been  16,414. 

What  better  evidence  of  the  law  can  be  had  than  this  traditional  testi- 
mony ?  The  legislature,  the  supreme  court,  the  public,  have  all  agreed 
for  seventy  years  that  naturalization  in  the  supreme  court  belonged  to 
the  nisi  prius,  and  it  has  been  exercised  without  question,  until  Judge 
Read,  for  the  merest  partisan  purposes,  threw  doubt  over  the  subject. 
He  had  naturalized  many  aliens  at  nisi  prius,  as  each  one  of  his  brethren 
had  done,  but  last  fall,  on  the  eve  of  the  election,  a  political  dodge  was 
agreed  on  by  which  naturalization  papers  should  be  discredited.  Judge 
Eead  and  William  B.  Maun  went  into  the  court-room  one  morning. 
Maun  made  his  valedictory  speech  on  taking  leave  of  the  offtce  of  dis- 
trict attorney,  and  in  response  to  his  speech,  Judge  Bead  adverted  to  the 
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subject  of  naturalization,  and  declared  that  the  certificates  recently 
granted  by  his  brethren  Thompson  and  Sharswood,  when  sitting  at  nisi 
prius,  were  void. 

The  republican  press  published  his  impertinent  words  as  a  decision 
of  the  supreme  court  vacating  several  hundred  of  naturalization  papers, 
and  republican  election  officers  were  very  ready  to  accept  it  as  law, 
and  thus  this  discreditable  trick  enured  to  the  benefit  of  the  republican 
party. 

Now,  when  it  is  considered  that  the  naturalization  granted  by  Chief 
Justice  Thompson  and  Justice  Sharswood  at  nisi  prius  was  in  accordance 
with  the  usage  of  the  court  for  seventy  years;  that  it  accorded  with  the 
practice  of  every  judge  who  has  sat  at  nisi  prius,  including  Judge  Eead 
himself;  that  one  judge  at  nisi  prius  has  no  power  to  review  or  reverse 
the  proceedings  and  judgment  of  another  judge,  but  this  can  be  done 
only  by  appeal  to  the  court  in  banc ;  that  the  cases  which  Thompson  and 
Sharswood  had  passed  upon  were  in  nowise  before  Eead ;  that  he  had  no 
case  relating  to  naturalization  before  him ;  that  his  words  were  not  a 
judicial  opinion,  but  an  impertinent  defamation  of  two  of  his  brethren, 
and  of  the  clerk  of  the  court.  AVhen  all  these  facts  are  considered,  is  it 
possible  that  there  can  be  any  two  opinions  among  honorable  men  as  to 
the  conduct  of  Judge  Read"?  However  acceptable  his  conduct  may  be 
to  mere  partisan  politicians,  is  any  man  bold  enough  to  say  that  Judge 
Eead  could  by  the  mere  breath  of  his  mouth  blast  the  certificates  of  nat- 
uralization granted  by  his  brethren? 

He  pretended  that  men  were  not  duly  sworn.  How  did  he  know? 
He  was  not  present  to  see  how  Thompson  and  Sharswood  performed 
their  judicial  functions.  They  had  power  to  naturalize;  they  were  duly 
sitting  at  nisi  prius;  they  are  competent  and  experienced  judges — far 
more  competent  for  their  duties  than  Judge  Eead ;  and  without  any  tes- 
timony as  to  their  mode  of  performing  their  duties,  and  without  any 
power  to  re\aew  their  conduct,  what  right  had  Judge  Eead  to  slander 
them  from  the  bench?  And  what  were  his  slanders  worth  except  for 
the  ephemeral  purpose  for  which  they  were  intended  ?  They  were 
designed  to  help  a  political  party  at  the  polls,  and  they  accomplished  this 
dishonest  purpose,  but  let  them  not  be  reproduced  as  evidence  of  the  law 
of  Pennsylvania. 

If  tipstaves  administered  oaths  they  did  it  as  the  agents  of  the  clerk 
whose  appropriate  duty  it  was.  The  crier  and  the  tipstaves  of  the  nisi 
prius  are  accustomed  to  administer  oaths  to  jurors  and  witnesses,  but 
they  do  it  in  the  presence  and  under  the  eye  of  the  judge,  and  as  his 
agents  or  servants.  The  clerk  when  he  does  it  acts  as  the  agent  of  the 
court.  The  judge  himself  never  administers  oaths  at  nisi  prius,  but 
causes  it  to  be  done  by  some  of  these  subordinate  officers.  If  this  were 
an  irregularity,  which  it  was  not,  Judge  Eead  had  no  corrective  power. 
His  conduct  was  a  gross  impertinence. 

Why  is  his  unauthorized  and  impertinent  opinion  cited  in  this  election 
case?  Is  it  referred  to  as  evidence  of  the  law?  Is  it  cited  to  lead  the 
House  to  the  truth  or  to  mislead  them  ?  Forney's  Press  would  be  as 
good  authority  to  cite.  Judge  Butler,  in  the  Chester  district  treated 
the  opinion  with  the  contempt  it  deserved,  and  the  majority  of  the  Com- 
mittee of  Elections  would  have  done  well  to  cast  it  out  as  Judge  Butler 
did.  The  certificates  of  naturalization  under  the  seal  of  the  court  were 
judicial  records  that  could  be  impeached  only  by  regular  process  of 
review  before  the  court  in  banc.  Judge  Eead  had  no  more  power  to 
vacate  them  than  he  had  to  repeal  patents  or  upset  judgments. 

Not  relying  solely  on  our  opinion  and  judgment,  we  quote  the  deci- 


574  DIGEST   OF   ELECTION    CASES. 

sion  of  Presideut  Judge  Butler  of  the  Chester  and  Delaware  district 
within  the  State  of  Pennsylvania,  in  the  case  of  Commonwealth  vs. 
Daniel  Leary,  not  a  made-up  issue,  but  one  properly  before  him  for 
decision. 

The  law  upon  this  question  has  been  ruled  by  Judge  Butler,  an  emi- 
nent republican  judge,  the  president  of  the  court  of  common  pleas  of 
Chester  and  Delaware  Counties,  in  the  following  opinion: 

CHAKGE   OF  JUDGE  BUTLER  IM  COMMONWEALTH  VS.  DANIEL  LEAEY. 

The  tenth  section  of  the  act  of  assembly  of  April  4,  1868,  provides  that  if  any  pro- 
thonotary,  clerk,  or  the  deputy  of  either,  or  any  other  person  shall  affix  the  seal  ot 
office  to  any  naturalization  paper,  or  give  ont  the  same  in  blank,  whereby  it  may  be 
fraudulently  used;  or  furnish  a  naturalization  certificate  to  any  person  who  shall' not 
have  been  examined  nnd  sworn  in  open  court,  in  the  presence' of  some  of  the  judges 
thereof,  according  to  the  act  of  Congress,  shall  be  guilty  of  a  high  misdismeauor ;  or  if 
any  person  shall  fraudulently  use  such  certificate  of  naturalization,  knowing  that  it 
was  fraudulently  issued,  or  shall  vote  or  attempt  to  vote  thereon,  he  shall  be  gTiilty  of 
a  high  misdemeanor,  and  either  or  any  of  the  persons  guilty  of  either  of  the  misde- 
meanors aforesaid  shall,  on  conviction,  be  fined  in  a  sum  not  exceeding  $1,000,  and 
imprisoned  in  the  proper  penitentiary  for  a  period  not  exceeding  three  years. 

The  defendant  is  indicted  under  this  act  for  attempting  to  vote  on  "such  a  certifi- 
cate." The  t,  )ommon  wealth  has  shown  that  be  presented  himself  at  the  polls  and  offered 
his  vote,  exhibiting  as  evidence  of  his  right  a  certificate  of  naturalization  purporting 
to  be  issued  out  of  the  supreme  court  of  this  State,  signed  by  its  prothouotary  and 
bearing  its  seal.  And  nothing  further  pertinent  to  the  issue  is  shown.  Clearly  this 
does  not  make  out  a  case.  A  certificate  of  naturalization  in  due  form  and  properly 
attested  is  sufficient  evidence,  in  the  first  instance,  that  the  individual  named  in  it 
"was  duly  examined  and  sworn  in  open  court  in  the  presence  of  some  of  the  judges, 
according  to  the  act  of  Congress,"  and  that  the  certificate  itself  was  regularly  and  law- 
fully issued.  It  is  not  conchisire.  The  contrary  may  be  shown.  But  those  who  assert 
that  the  individual  was  not  "examined  and  sworn  in  court,"  &c.,  or  that  the  certificate 
was  not  issued  according  to  law,  but  in  the  language  of  the  act,  "was  given  out  in 
blank,"  must  prove  it.  Until  tliis  be  done  thejjn'mn  facie  case  established  by  the  cer- 
tificate stands.  It  was  the  right  of  any  one  challenging  the  defendant's  vote  thus  to 
■  attack  his  certificate,  and  it  was  the  right  of  the  Commonwealth  to  do  so  here.  Had  we 
any  evidence  that  the  certificate  is,  witliin  the  meaning  of  the  act,  a  fraud,  there  would 
be  something  to  submit  to  the  jury;  but  we  have  not.  The  certificate  stands  nnim- 
peaohed.  It  seemed  to  be  supposed  by  the  counsel  that  the  Commonwealth  could  rest 
its  case  on  a  paper  exhibited,  called,  "An  oj)inio"li  of  the  sui^reme  court  by  Judge  Read." 
This  was  a  mistake;  the  paper  is  wholly  unimportant  to  the  prosecution.  No  oiiiniou 
has  been  pronounced  by  that  court  touching  the  trutli  or  genuineness  of  the  certificate 
here  involved,  or  in  any  way  affecting  this  case.  The  eminent  judge  referred  to  has 
made  certain  statements  in  respect  to  the  manner  of  naturalizing  individuals  in  the 
supreme  court,  and  the  issuing  of  certificates  therefrom ;  and  has  given  expression  to 
his  views  in  relation  to  it.  But  there  was  no  case  before  him  calling  for  the  exercise 
of  his  judicial  functions,  and  nothing,  therefore,  was  or  could  be  decided.  His  state- 
ments, tending  to  impeach  this  and  other  certificates,  are  of  no  higher  value  in  a  court 
of  justice  than  the  statements  of  any  other  man  knowing  the  facts.  His  statement  of 
the  law,  when  the  duties  of  his  office  call  upon  him  to  expound  it,  are  entitled  not  only 
to  great  respect,  from  his  ability  and  learning,  but,  from  his  eminent  position,  are 
conclusive  and  binding.  Under  any  other  circumstances  his  statement  of  the  law 
decides  nothing,  and  his  statement  of  facts  cannot,  under  the  rules  of  evidence,  even  be 
beard,  except  as  we  hear  that  of  any  other  person,  ou  the  stand  as  a  ^^•itue3s.  We  must 
not  forget  that  We  are  in  a  court  of  justice,  where  no  rumor  or  outside  unsworn  state- 
ment (no  matter  by  whom  made)  can  be  allowed  the  slightest  weight. 

The  evidence  of  the  defendant's  admission  or  confession,  that  he  had  not  resided  in 
the  country  the  full  period  of  five  years,  it  must  be  observed,  is  wholly  unimportant  in 
the  issue  before  us.  It  does  not  attack  the  tviith  or  genuineness  of  the  certificate,  and 
does  not,  therefore,  tend  to  prove  an  offense  within  the  act  of  assembly.  It  does  tend 
to  show  that  the  court  issuing  the  certificate  was  imposed  upon;  but  that  question  is 
not  before  us.  It  doubtless  had  much  to  do  with  the  rejection  of  the  vote,  and  the  com- 
mencement of  the  prosecution.  This,  however,  was  a  mistake ;  an  honest  mistake,  judg- 
ing from  what  is  before  us.  The  election  officers  could  not  inquire  into  the  fact  whether 
the  defendant  had  resided  in  the  country  for  five  years,  nor  into  any  other  matter  involv- 
ing his  right  to  naturalization.  All  these  facts  were  passed  upon  and  decided  by  the  tribunal 
to  which  the  law  has  referred  the  subject,  the  court.  Behind  this  decision  the  election  offi- 
cers could  not  go.  Like  all  other  judgments  of  a  court,  it  settles  all  questions  of  fact 
upon  which  it  depends,  and  cannot  be  collaterally  attacked  or  impeached.    The  elec- 
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tiou  officers  may  inquire  into  tlie  truth  and  genuineness  of  tlie  certificate,  and  it  is  their 
duty  to  do  so.  This  is  simply  the  evidence  of  the  judgment  pronounced  hy  the  court. 
And  if  it  he  proved  untrue  or  spurious,  they  should  disregard  it.  But  if  it  stands 
unimpeached,  they  cannot,  we  repeat,  go  hehind  it  and  inquire  whether  the  judgment  of 
naturalization  itself  was  rightly  pronounced.  They  cannot  rejudge  what  the  court  has 
already  adjudged  and  decided.  Any  error  into  which  the  court  has  been  led  must  he 
corrected  by  itself. 

No  case  being  made  out  by  the  Commonwealth,  the  defendant  must  be  discharged. 

For  the  purpose  of  a  clear,  full,  and  comprehensive  uuderstanding  of 
the  matter,  we  hereunto  directly  annex  the  opinions  of  Justice  Shars- 
wood  and  Chief  Justice  Thompson  of  the  said  supreme  court  of  Penn- 
sylvania, associates  with  and  members  of  the  same  court  as  Justice 
Eead. 

In  the  matter  of  the  rule  on  James  Ross  Snowden,  esq.,  prothonotary  of  this  court,  to 
show  cause  why  an  attachment  should  not  issue  against  him  for  contempt. 

Sharswood,  J. :  * 

The  process  of  attachment  for  contempt  is  a  summary  remedy  which  has  been  exer- 
cised by  the  courts  in  England  as  far  hack  as  the  annals  of  the  law  extend. — (4  Blackst. 
Com.,  a86.)  The  use  of  it  was  so  much  enlarged  by  judicial  decisions  that  the  legisla^ 
ture  of  this  State  saw  proper  to  provide  by  the  act  of  April  3,  1809,  (5  Smith,  55,)  that 
"  the  power  of  the  judges  of  the  several  courts  of  this  Commonwealth  to  issue  attach- 
ments and  inflict  summary  punishments  for  contempts  of  covirt  shall  be  restricted  to 
the  following  cases,  that  is  to  say,  to  the  official  misconduct  of  the  officers  of  such 
com-ts  respectively,  to  the  negligence  or  disobedience  of  officers,  parties,  jurors  or  wit- 
nesses against  the  lawful  process  of  the  court;  to  the  misbehavior  of  any  person  in  the 
presence- of  the  court,  obstructing  the  administration  of  justice."  This  provision  was 
re-enacted  by  the  revised  act  of  June  16,  1836. — (Pamphlet  L.,  793.)  The  mode  of  pro- 
ceeding is  well  explained  in  HoUiugsworth  vs.  Duaue. — (Wallace  Sea.  Eep.,  78.)  A  rule 
is  generally  granted  in  the  first  instance  on  affidavits,  upon  the  return  of  which  the 
defendant  answers  on  oath,  the  evidence  is  heard,  and  if  the  court  should  be  of  opinion 
that  the  fact  on  which  the  rule  was  taken  is  not  sufficiently  answered  or  excused,  and 
that  in  point  of  law  a  contempt  has  been  incurred,  an  attachment  is  awarded  when 
the  defendant  is  brought  in  on  this  writ  to  answer  interrogatories  propounded  to  him 
on  behalf  of  the  Commonwealth,  in  whose  name  the  writ  always  issues,  and  if  he  gives 
such  answers  as  purge  him  from  the  criminality,  he  must  be  discharged. — (4  Blackst. 
Com.,  287.)  Case  of  Hummel  and  Bishaif,  9  Watts,  416.  In  this  case  the  rule  was 
granted  upon  affidavits  that  twelve  naturalization  certificates,  purporting  to  be  signed 
and  scaled  iu  blank  by  the  prothonotary  of  this  court,  had  been  found  on  the  person  of 
a  prisoner,  wbo  had  been  arrested  and  was  in  custody  on  another  charge.  The  certifi- 
cates were  produced.  I  allowed  the  respondent  on  tlie  hearing  of  the  motion  to  prove, 
which  he  did  by  several  witnesses  well  acquainted  with  his  handwriting,  that  the  sig- 
natures were  forgeries;  yet  as  the  impression  of  the  seal  appeared  to  be  genuine,  I 
granted  the  rule.  On  the  return  of  it  the  respondent  put  iu  an  answer  on  oath,  in 
which  he  positively  and  distinctly  denied  any  knowledge  of  the  papers,  or  that  any 
such  had  ever  been  signed,  sealed,  or  issued  with  his  knowledge  or  by  his  authority. 
No  attempt  ever  has  been  made  to  xsrove  by  a  single  witness  that  the  handwriting  is 
that  of  the  respondent.  The  attorney  general,  Mr.  Brewster,  with  that  candor  which 
always  characterizes  him  as  a  gentleman  and  a  lawyer,  has  admitted  that  it  is  not.  He 
has  also  declared,  with  the  same  frankness,  that  he  does  not  believe  the  respondent  to 
have  knowingly  issued,  or  permitted  to  be  issued,  any  blank  certificates  like  those  in 
question.  The  whole  evidence  establishes  this  beyond  a  doubt.  The  personal  integrity 
of  the  respondent  is,  therefore,  fully  vindicated.  But  the  ground  has  Been  assumed 
that  he  has  been  guilty  of  gross  negligence  in  allowing  the  business  in  the  office  to  be 
so  transacted,  that  naturalization  certificates  such  as  these  might  be  surreptitiously 
obtained,  and  such  gross  neglect,  if  it  exists,  would  unquestionably  constitute  official 
misconduct.  All  the  clerks  in  the  office,  some  who  have  been  heretofore  connected  with 
it  but  are  not  now,  and  many  other  witnesses,  have  been  examined.  The  widest  range 
and  the  fullest  opportunity  by  adjournment  have  been  given  to  the  Commonwealth  to 
pursue  the  iuYestigation.  It  was  due  alike  to  the  court  and  the  community,  and  the 
respondent  himself,  that  this  should  be  done.  The  specifications  of  alleged  negligence 
have  been  reduced  to  five,  which  I  will  proceed  to  examine.  First,  as  to  the  seal,  that 
the  die  by  which  the  seal  is  affixed  to  writs  aud  records  should  be  carefully  guarded 
must  be  admitted  by  every  one  acquainted  with  the  law  on  this  subject.  It  is  estab- 
lislied  beyond  all  question  that  the  seal  of  a  court  of  record  proves  itself;  nor  is  it 
necessary  for  a  party  offering  it  in  evidence  to  prove  it  or  the  signature  of  the  attesting 
clerk.  The  burden  of  disproving  it  is  cast  upon  him  who  alleges  that  it  is  false.  This 
Is  the  law  as  daily  administered  in  all  our  courts,  as  laid  down  in  every  standard  work 
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on  evidence,  and  fully  supported  Ijy  all  the  decided  cases.  "  In  proving  a  record  by  a 
copy  under  seal,"  says  Mr.  Greenleaf,  "it  is  to  be  remembered  that  the  courts  recognize 
without ])roof  the  seal  of  State"  and  the  seals  of  the  superior  courts  of  justice,  and  of 
all  courts  "  established  by  public  statutes."  "  The  seals  of  the  courts  of  justice,"  says 
Mr.  Starkie,  "  are  of  public  credit  and  are  part  of  the  constitution  of  the  courts,  and 
supposed  to  be  known  to  all."  (1  Greenleaf  on  Ev.,  503 ;  Starkie  on  Ev.,  8  ;  Am.  ed., 
258  ;  1  Phillips  on  Ev.,  385  ;  Hill  &  Cowins'  note  714,  in  which  the  American  cases  are 
collected.)  I  could  multiply  citations  on  this  point,  but  I  forbear,  as  I  do  not  believe 
any  lawyer  can  be  found  who  questions  it.  That  such  a  certificate  of  a  judicial  pro- 
ceeding is  conclusive  and  cannot  be  set  aside  on  the  ground  of  any  errors,  illegalities, 
or  irregularities,  where  the  court  has  jurisdiction,  unless  by  the  same  court  in  which  it 
took  place,  or  some  higher  court  on  error  or  appeal,  and  stands  conclusive  as  to  all  the 
world  until  it  is  actually  so  set  aside,  is  a  point  equally  incontrovertible.  (McPherson 
vs.  Cunliff,  11  S.  &  E.,  429 ;  Weekerly  vs.  The  German  Lutheran  Congregation,  3  Eawle, 
180  ;  Marsh  vs.  Pier,  4  Eawle,  284 ;  Bower  vs.  TuUman,  5  to  25,  556 ;  Gaple  et  al.  vs. 
Titus  et  al.,  5  Wright,  195.)  A  legion  of  authorities  might  be  invoked  as  well  from 
this  as  from  every  State  in  the  Union  to  the  same  effect.  It  has  been  held  in  the  Su- 
preme Court  of  the  United  States  that  the  judgment  of  a  court  admitting  an  alien  to 
become  a  citizen  is  conclusive  that  all  the  provisions  of  the  law  have  been  complied 
with.  (Stark  vs.  The  Chesapeake  Insurance  Company,  7  Cranch,  420 ;  Spratt  vs.  Spratt, 
4  Peters,  393.)  "This judgment,"  says  Chief  Justice  Marshall,  "is  entered  on  record 
as  the  judgment  of  the  court.  It  seems  to  us,  if  it  be  in  legal  form,  to  close  all  inquiry, 
and,  like  every  other  judgment,  to  be  complete  evidence  of  its  own  validity."  The 
same  principle  has  been  recognized  and  applied  to  certificates  of  naturalization  in  every 
State  court  in  which  the  question  has  ever  arisen.  (McDaniel  vs.  Eichards,  1  McCord, 
187 ;  Eitchie  vs.  Putnam,  13  Weudel,  524 ;  McCarthy  vs.  Eichards,  1  Selden,  263.)  I 
have  searched  diligently,  but  without  success,  through  all  the  books  for  any  decision 
or  even  dictum  which  either  denies,  qualifies,  or  doubts  this  doctrine.  It  is  one  of  the 
firmest  settled  foundation-stones  of  the  law.  It  is  evident,  then,  from  these  considera- 
tions, that  the  importance  of  guarding  the  seal  of  the  court  from  being  tampered  with 
cannot  be  overestimated.  It  is  objected  against  the  respondent  that  it  is  not  kept  in 
a  safe  position.  It  has  been  proved,  however,  that  it  was  kept  in  the  same  place  for 
many  years  before  he  was  appointed  prothonotary.  He  found  it  there  when  he  first 
took  possession  of  the  office.  Every  judge  who  has  been  on  this  bench  during  all  that 
time  has,  of  necessity,  frequently  seen  it.  It  is  within  the  view  of  all  the  clerks  when 
the  office  is  not  crowded,  and  when  it  is  crowded  it  is  near  and  within  view  of  one 
of  them.  When  the  crowd  became  so  great  lately  that  the  attention  of  this  clerk 
might  either  accidentally  or  designedly  be  diverted  to  another  quarter,  the  respondent 
appointed  a  clerk,  whose  sole  duty  it  should  be  to  take  charge  of  it  and  see  that  it  was 
affixed  to  no  papers  unless  by  some  one  duly  authorized.  It  is  certainly  unimportant 
that  this  person  had  been  but  a  few  days  before  employed  when  this  duty  was  assigned 
to  him.  It  required  no  special  knowledge  or  experience  to  perform  it ;  of  his  sobrietj , 
intelligence,  and  integrity  no  question  has  been  made.  That  the  seal  should  be  kept 
locked,  and  be  unlocked  every  time  it  is  needed,  is  an  idea  no  one  can  entertain  for  a 
moment,  unless  indeed  the  clerks  should  be  allowed  to  keep  always  on  hand  a  very 
considerable  number  of  all  kinds  of  writs  and  certificates  of  records,  ready  sealed, 
which,  however,  the  Commonwealth  objects  to  strenuously  as  being  itself  evidence  of 
negligence.  We  must  not  leave  out  of  view,  in  the  consideration  of  this  case,  that  the 
room  provided  for  the  prothonotary  of  this  court  is  small  and  narrow,  entirely  insuffi- 
cient for  the  safe  and  convenient  transaction  of  its  business  and  the  security  of  its 
important  records.  That,  however,  is  not  the  fault  of  the  respondent.  I  think  this 
specification  is  not  sustained.  The  second  allegation  is  that  the  respondent  authorized 
his  name  during  his  absence  to  be  signed  by  the  clerks  to  certain  documents  to  be  used 
at  Washington  in  obtaining  pensions  and  bounties  from  the  treasury  of  the  United 
States.  It  seems  that  the  rule  in  that  department  is  not  to  receive  documents  signed 
per  prociisationem.  Whether  this  was  right  or  wrong  in  the  respondent  I  do  not  think 
I  am  called  on  to  decide.  It  does  not  relate  to  the  records  or  business  of  this  court. 
It  is  done,  as  I  understand,  to  authenticate  the  signatures  of  aldermen  to  jurats  and 
other  documents.  If  his  practice  is  wrong  he  is  amenable  to  the  federal  authorities. 
It  is  tuUy  proved  that  he  never  authorized  it  to  be  done  in  certifying  the  records  of  this 
court,  but  expressly  forbade  it.  I  dismiss  this  specification.  The  third  allegation  is  that 
lie  allowed  naturalization  certificates,  signed  and  sealed,  blank,  to  be  used  by  his  clerks. 
If  the  fact  was  clearly  established,  I  would  consider  it  as  evidence  of  negligence.  Pro- 
vided due  precaution  were  observed  as  to  the  custody  of  the  papers,  I  see  nothing  in 
the  fact  that  each  of  these  clerks  may  have  had  at  times  a  pile  of  certificates  directly 
before  him  and  immediately  under  his  eye  ready  signed  and  sealed  while  engaged  in  fill- 
ing them  up.  The  evidence  shows  that  since  the  crowd  became  so  great  as  to  make 
such  a  practice  dangerous  it  has  been  discontinued.  Certainly,  if  Mr.  McCarthy  is  to  be 
believed,  since  the  seal  has  been  placed  in  his  charge  no  certificate  in  blank  has  passed 
under  it.    I  find  no  negligence,  therefore,  under  this  head.    The  fourth  allegation  is  that 
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the  clerks  permitted  blanks,  neither  signed  nor  sealed,  to  be  taken  out  of  the  office  to  be 
filled  up  by  strangers.  I  do  not  know  that  this  has  been  shown  to  have  been  brought  to 
the  knowledge  of  the  respondent.  It  has  been  testilied,  however,  to  be  a  common  prac- 
tice in  all  the  offices.  It  very  much  expedites  Imsiness.  Without  the  seal  aud  attesta- 
tion the  blank  is  nothing,  and  I  cannot  see  that  it  would  be  much  security  against 
frauds  to  refuse  this  accommodation.  The  fifth  aud  last  allegation  is,  that  the  respondent 
.appointed  temporarily,  as  a  clerk,  a  mau  who,  in  1 853,  was  convicted  aud  since  served  out 
an  imprisonment  of  two  years  for  the  offense  of  altering  forged  pension  certificates.  It 
clearly  appears  that  the  respondent  engaged  him  on  the  recommendation  of  his  chief 
clerk,  Mr.  Ross,  without  any  knowledge  of  the  fact  of  such  conviction,  or  of  anything 
against  the  character  of  the  man,  as  he  has  sworn  in  his  supplemental  answer  filed. 
Mr.  Ross  confirms  this,  and  adds  that  though  he  had  known  the  individual  in  question 
for  many  yearp  and  many  persons  of  his  acquaintance,  he  had  never  heard  of  the  con- 
viction, and  that  when  he  recommended  him  he  believed  his  character  to  be  good. 
There  is  not  the  slightest  evidence  that  this  clerk  was  guilty  of  any  irregularity  or  im- 
propriety during  the  short  period  that  he  was  employed  in  the  office.  No  negligence 
has  been  established  in  this  matter.  After  hearing  the  whole  case,  in  connection  with 
the  clear  and  satisfactory  testimony  of  Mr.  Anthony  Morin,  an  expert  of  long  and  large 
experience  as  to  the  entire  practicability  of  making  by  the  electro  typing  process  a  false 
seal  from  a  good  paper  impression  of  the  original,  which  would  make  impressions  on 
paper  equal  to  the  best  of  them  appearing  on  these  forged  blanks,  I  am  strongly 
inclined  to  the  opinion  that  they  were  not  sealed  in  the  office.  That  opinion  has  been 
confirmed  by  comparing  these  impressions  with  twelve  genuine  ones  made  at  the  same 
time,  and  which  are  in  evidence.  Every  one  of  the  seals  of  the  forged  papers,  except 
one,  is  better  than  the  uppermost  and  best  of  the  twelve  true  ones,  and  are  all  about 
equally  good;  yet  none  of  them  is  so  sharp  and  good  as  a  true  impression  taken  sepa- 
rately. The  letters  on  all  the  false  papers  are  distinct  and  legible,  while  after  the  first 
four  or  five  of  the  genuine  ones  no  letters  can  be  distinguished  at  all.  I  think  it  most 
probable,  from  their  uniform  appearance,  that  the  false  seals  are  all  single  separate  im- 
pressions from  a  die  not  so  sharp  as  the  original — just  such  a  one  as,  according  to  Mr. 
Morin,  could  be  electrotyped  from  a  paper  impression.  It  will  be  observed  that  in  the 
course  of  this  searching  investigation  into  the  conduct  of  the  resjiondent  no  charge  has 
been  made  nor  any  evidence  given  of  any  misconduct  in  that  part  of  naturalization 
which  was  under  his  immediate  supervision  in  court.  None  of  the  clerks  or  officers 
engaged  to  assist  him  in  those  duties  have  been  called  or  examined.  Yet,  as  irregulari- 
ties in  all  parts  of  the  process  have  been  alluded  to,  I  may  take  this  opportunity  to 
make  a  few  remarks  in  explanation  of  the  mode  adopted  in  this,  and,  heretofore,  in  the 
other  courts  of  this  city,  in  admitting  aliens  to  the  rights  of  citizenship.  I  do  not  mean, 
of  course,  to  express  any  opinion  upon  the  legality  of  that  mode,  because  the  question 
may,  iu  some  form,  come  before  the  court  in  banc,  and  it  would  evidently  be  improper 
for  me,  as  it  does  not  arise  in'  the  case  before  me,  to  prejudge  a  question  of  such  im- 
portauce.  It  is  not  inconsistent,  however,  with  my  duty  in  that  respect  to  say  that 
if  this  mode,  so  long  pursued,  be  illegal,  and,  therefore,  void,  and  the  naturalization 
certificates  issued  under  it  can  be  lawfully  rejected,  then  nine-tenths  of  all  the  aliens 
naturalized  by  our  courts  during  the  last  thirty  years  will  be  reduced  again  to  the  con- 
dition of  aliens.  xVny  man,  whether  lawyer  or  uot,  who  can  draw  a  logical  inference, 
must  acknowledge  that  this  consequence  is  inevitable.  When  I  took  my  seat  upon  the 
bench  of  t!ie  district  court  in  1845,  I  found  this  system  had  been  followed  by  the 
learned  and  pure  men  who  were  members  of  the  couit  which  had  preceded  that  to 
which  I  had  been  appointed,  and  by  that  distinguished  jurist,  Judge  King,  then  presi- 
dent of  the  court  of  common  please.  That  system  is  this :  In  the  cases  of  application  on 
declarations  of  intention  the  judge  examines  the  papers,  and  if  found  to  be  regular, 
delivers  them  to  the  clerk  or  one  of  the  officers  to  administer  the  required  oatl  s  on  the 
petitioner  and  his  voucher  in  the  court-room.  Iu  the  case  of  those  who  apply  on  the 
ground  of  having  arrived  in  the  country  under  the  age  of  eighteen  years,  as  they  are, 
required  to  produce  no  papers,  there  is  nothing  to  examine.  The  petition,  with  the 
accompanying  affidavits,  is  a  printed  form,  the  same  in  all  these  cases;  and  the  clerk 
has  only  to  see  that  it  is  properly  filled  up  with  the  name  and  the  country  of  the  peti- 
tioner, and  the  year  of  his  arrival.  Upon  tiking  my  seat  in  the  court  of  nisi  ]:r'ms  on 
the  first  Monday  of  September  of  this  year,  I  found  on  inquiry  that  the  established 
practice  here  had  been  to  refer  the  examination  of  the  papers  in  all  cases  to  the  pro- 
thonotary,  with  direci  ras,  however,  that  if  any  doubt  or  question  arose  in  his  mind  iu 
any,  to  report  it  for  the  opinion  of  the  judge.  I  saw  clearly  the  reason  of  this  differ- 
ence. The  prothonotary  of  this  court  is  a  lawyer  of  mature  age  and  experience, 
appointed  by  the  court  itself,  and  possessing  its  entire  confidence.  He  is  always  per- 
sonally present  in  court  attendini^'td  his  dii ties.  Whereas,  in  the  other  courts  the  pro- 
thonotaries  and  clerks  are  generally  not  lawyers,  are  not  appointed  by  the  courts, 
and  act  entirely  by  deputies.  I  determined,  on  reflection,  to  pnrsue  the  same  practice 
I  had  always  followed  in  the  district  court,  not  from  any — the  slightest — want  of  con- 
fidence in  Colonel  Snowden.    But  I  thought  I  would  feel  better  satisfied  if  I  gave  such 
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personal  supervision  to  the  matter  as  I  had  been  in  the  Jiabit  of  doing.  I  acted  accord- 
ingly. There  was  one  other  difference,  but  in  which  I  thought  the  practice  here  was  a 
decided  improvement.  I  observed  that  the  oath  administered  to  petitioners  as  minors, 
instead  of  being  general  "  that  the  contents  of  their  petitions  were  true,"  recited  particu- 
larly the  facts  set  forth  in  them.  I  took  occasion  to  express  my  approbation  of  it  to 
the  prothonotary.  As  to  the  policy  or  expediency  of  changing  this  practice  of  so  many 
years'  standing,  by  substituting  one  accompanied  with  more  formality  and  delay,  it  is ' 
unnecessary  that  I  should  now  express  any  opinion.  If  any  plan  can  be  adopted  by  which 
the  naturalization  of  foreigners  can  be  spread  ratably  over  the  whole  year,  instead  of 
nine-tenths  of  it  being  crowded  into  the  few  weeks  before  the  election,  it  would 
undoubtedly  be  an  improvement.  Even  then  I  apprehend  it  would  be  found  a  very 
serious  interruption  and  impediment  to  the  other  business  of  the  courts,  if  it  wei'e 
required  that  the  judge  should  personally  examine  every  petitioner  and  his  voucher, 
-during  which  time  all  other  pleas  must  of  necessity  cease.  My  recollection  is  that  in 
1851  it  was  tried  in  one  of  our  courts,  I  do  not  know  how  long,  but  it  was  abandoned 
"because  it  was  found  impracticable  consistently  with  a  regard  to  the  rights  of  other 
■suitors.  But  however  this  may  be,  it  is  plain  that  any  such  change  of  practice  ought 
to  be  announced  at  least  nine  months  before  an  election,  so  that  a,ll  persons  entitled 
may  take  measures  accordingly.  To  spring  it  upon  the  community  on  the  eve  of  such 
an  event  would  work  the  grossest  injustice.  By  the  delays  it  would  occasion  it  would 
very  much  increase  the  crowd  in  and  at  the  doors  of  the  court-room.  There  would  be 
clamor  and  struggling  for  precedence  which  could  not  well  be  prevented  or  restrained. 
If  arranged  in  a  line  it  would  require  the  petitioners  and  their  vouchers  to  wait  in 
attendance  perhaps  several  days  before  their  turns  would  come.  Laboring  men  would 
thus  lose  valuable  time  which  they  could  ill  afford,  and  it  would  be  a  practical  denial 
of  the  right  to  hundreds  of  men  fully  and  justly  entitled  to  it  under  the  laws  of  the 
land.  It  may  be  that  among  so  many  cases  there  are  instances  of  fraud,  perjury,  and 
false  personation.  But  I  doubt  if  the  change  jjroposed  would  tend  to  prevent  those 
crimes.  Every  day  that  I  sat,  except  during  the  first  two  weeks,  when  the  applications 
were  comparatively  few,  I  rejected  many  petitions.  In  several  instances  I  specially 
examined  the  petitioner  and  his  voucher  on  oath  if  anything  appeared  doubtful  or  sus- 
picious on  the  papers.  That  a  very  large  number  have  been  naturalized  is  true,  but 
not  more,  I  think,  than  was  to  be  expected.  In  every  election  preceding  a  presidential 
election  which  I  remember,  except  18R4,  the  number  has  been  large.  In  the  fall  of 
1856,  twelve  years  ago,  more  than  fiive  thousand  persons  Avere  naturalized  in  the  dis- 
trict court  alone.  Since  then  the  yearly  influx  of  foreigners  has  been  very  great.  But 
there  exist  special  reasons  why  the  numbers  should  be  much  greater  on  this  year  than 
on  any  former  occasion.  During  the  war  naturalization  almost  eptirely  ceased.  This 
is  the  first  presidential  election  since  its  close,  so  that  there  is,  in  fact,  nearly  the  arri- 
vals of  eight  years,  which  have  been  held  back.  I  remarked  in  examining  the  declara- 
tions how  very  large  a  number  there  were  who  might  have  been  naturalized  prior  to 
1864.  There  is  another  cause  for  a  very  considerable  percentage  of  increase.  In  1862 
Congress  passed  an  act  allowing  any  honorably  discharged  soldier  to  be  naturalized  on 
one  year's  residence,  and  without  any  previous  declaration.  I  think  that  during  the 
month  I  sat  at  nisi  prius  I  examined  as  many  cases  of  discharges  as  of  declarations  of 
intention.  It  is  no  argument,  therefore,  to  parade  numbers  as  evidence  of  frauds  or 
irregularities.  If  there  is  any  impression  anmng  the  members  of  the  bar,  and  in  the 
community,  that  the  whole  process  of  naturalization  has  been  conducted  by  the  protho- 
notary without  any  personal  supervision  by  me,  and  that  in  a  loose  and  unusual  man- 
ner, it  will  be  seen  from  this  statement  that  it  is  entirely  without  foundation  in  fact. 
I  have  thus  disposed  of  this  case,  so  far  as  the  rule  on  the  prothonotary  is  concerned ; 
I  order  it  to  be  discharged.  But  I  have  not  forgotten  that  the  main  object  with  which 
this  investigation  was  commenced  was  to  discover  by  whom,'  and  how,  forged  papers,  if 
they  did  come  from  tlie  ofBce,  were  obtained,  in  order  that  the  guilty  parties  might  be 
discovered  and  punished.  The  first  application  to  me  on  the  part  of  the  Common- 
wealth was  for  an  attachment,  or  bench  warrant  as  it  was  termed,  against  John  Devine, 
in  whose  possession  they  were  found,  in  order  that  he  might  be  compelled  to  disclose 
how  they  came  into  his  possession.  I  thought  it  very  clear  that,  under  the  act  of 
assembly  before  referred  to,  I  had  no  power  to  issue  an  attachment  for  contempt  in 
such  a  case.  It  was  at  my  suggestion  that  the  rule  was  entered  on  the  prothonotary, 
by  which  the  process  of  the  court  could  be  used  to  compel  the  appearance  of  Devine 
and  other  persons,  so  that  the  perpetrators  of  this  great  crime  might  be  discovered  and 
brought  to  that  condign  punishment  which  they  so  well  deserve.  I  said  I  would  award 
a  writ  of  liabeas  corpus  ad  testificandum  to  bring  up  Devine  from  prison,  but  that  he 
ought  to  have  counsel  present  to  advise  with  and  instruct  him  as  to  his  rights  as  a  wit- 
ness. No  application,  however,  was  made  to  me  for  the  writ  during  that  day,  which 
was  Saturday,  October  3,  1868.  It  now  appears  that  Devine  was  discharged  from  prison 
that  same  night.  The  committing  magistrate,  by  whom  he  was  discharged,  has  not 
been  produced,  and  we  have  no  evidence  as  to  who  went  his  bail.  Devine  himself  says 
that  he  does  not  know.    I  must  confess  I  should  have  been  better  satisfied  if  the  bail 
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had  been  brought  before  me  to  be  examined  as  a  witness.  No  subprana  was  taken  out 
against  Devine  on  Monday,  nor  any  charge  preferred  against  him.  When  the  court 
met  at  12  o'clock  m.  on  that  day,  according  to  adjournment,  a  motion  was  made  for  a 
writ  of  habeas  corpus,  but  no  petition  and  aiBdavit  were  presented.  I  would  have 
allowed  time,  however,  to  prepare  them,  issued  the  writ,  and  waited  for  its  return.  It 
being  suggested,  however,  that  Devine  was  present  in  court,  I  directed  his  name  to  be 
called.  He  answered  and  appeared.  On  his  subsequent  examination  he  said  that  he 
had  come  of  his  own  accord,  without  suggestion  or  advice  from  anybody,  because  he 
understood  from  what  he  read  in  a  Sunday  newspaper  that  he  was  to  be  tried.  I  think 
it  somewhat  remarkable  that  this  man,  upon  whose  person  these  blank  certifloates 
were  found,  had  thus  the  most  ample  opportunity,  if  he  was  guilty,  to  fly  from  jus- 
tice or  to  avoid  appearing  as  a  witness  in  this  case.  Being  without  counsel,  he  was 
carefully  instructed  by  me,  before  giving  his  testimony,  that  he  had  a  right  to  decline 
to  answer  any  question  which  would  either  criminate  or  tend  to  criminate  himself. 
He  submitted  to  answer  and  did  to  all  appearance  answer  every  question  fully.  I  see  no 
reason  whatever  to  doubt  the  truth  of  his  testimony.  It  was  clear,  consistent  with  the 
testimony  of  the  other  witnesses,  and  consistent  with  itself.  No  contradiction  has 
been  attempted  to  be  pointed  out.  No  man,  I  think,  can  entertain  the  belief  for  a 
moment  that  he,  John  Devine,  either  stole  these  blanks  out  of  the  office  or  forged  the 
names.  The  presumption  in  the  first  instance  undoubtedly  is  that  they  were  in  his 
possession  for  an  unlawful  and  guilty  purpose.  I  do  not  believe  on  the  evidence, 
however,  that  he  knew  that  these  papers  were  in  his  possession,  or  at  all  events  what 
they  were.  Nor  do  I  believe  that  they  were  given  to  him  or  put  in  his  pocket  for  elec- 
tion purposes.  The  man  or  men  who  would  commit  the  crime  of  purloining  and  forging 
them  would  not  select  such  an  agent  to  consummate  it.  I  have  come  to  the  conclusion, 
after  full  consideration  and  weighing  all  the  circumstances,  that  John  Devine,  on  the 
night  or  early  morning  of  his  arrest,  at  the  corner  of  Jefferson  avenue  and  Washington 
street,  fell  among  his  enemies,  personal  or  political.  His  worst  enemy,  indeed,  was  that 
which  he  had  "  put  into  his  mouth  to  steal  away  his  brains."  Like  Cassio,  when  he 
awoke  later  in  the  day,  he  remembered  "a  mass  of  things,  but  nothing  distinctly;  a 
quarrel,  but  nothing  wherefore."  That  he  wa«  drunk  the  police  officer,  who  arrested 
him  for  snapping  a  pistol  at  a  man  and  his  wife  crossing  the  street,  testifies,  and  he 
himself  confesses  it.  He  remembers  nothing  about  the  quarrel,  the  pistol,  or  the  papers. 
He  admits  the  watch  and  the  money,  which  were  taken  from  him  and  afterward 
returned,  though  he  found  the  money  much  less  than  he  expected,  which  is  not  sur- 
prising considering  the  manner  in  which,  by  his  own  account,  he  had  spent  the  day. 
The  pistol  was  not  returned  to  him,  and  it  has  not  been  produced  here,  so  that  he  might 
say  whether  it  was  his  or  not.  Not  a  single  witness  has  been  called  who  was  present 
when  the  arrest  is  made,  to  tell  us  who  were  there  and  how  the  quarrel  arose — for  there 
were  loud  words,  says  the  policeman — not  even  the  man  and  his  wife  who  were  crossing 
the  street  and  at  whom  it  was  said  the  pistol  was  snapped.  Some  person  or  persons 
followed  the  officer  and  him  after  the  arrest.  At  the  door'of  the  station-house,  as  he 
was  going  down  the  steps,  Devine  was  assaulted  from  behind,  and  struck  a  severe  blow, 
or  blows,  on  the  head  with  some  blunt  instrument.  He  was  stunned.  This  is  his  own 
account,  and  the  officer  testifies  to  the  same  thing.  He,  the  officer,  says  there  was  no 
one  at  the  station-house  to  receive  the  prisoner,  and  that  he  could  not,  therefore,  arrest 
the  assailant  without  letting  him  go.  I  think  he  would  have  been  perfectly  justified 
in  doing  so,  even  if  Devine  had  escaped,  which  was  not  very  likely  in  his  then  condition. 
He  did  not  call  for  help  nor  spring  his  rattle.  He  does  not  know  who  the  assailant 
was,  and  I  suppose  the  x>erpetrators  of  this  gross  outrage  will  never  be  brought  to  jus- 
tice. When  Devine  awoke  from  his  drunien  debauch  he  foimd  his  hair  clotted  with 
blood  and  gore,  and  requested  in  vain  for  some  one  to  wash  and  dress  it,  ofiiring  to  pay. 
When  the  other  prisoners  were  sent  down  to  prison  he  wished  to  go  also,  and  asked 
why  he  was  not  taken.  He  says  that  the  officer  in  charge,  whom  he  named,  answered 
that  "  they  wanted  to  make  use  of  him."  No  one  has  been  produced  to  contradict  these 
statements  of  Devine,  or  to  explain  them.  I  very  nmch  regret  this  for  the  sake  of  the 
character  of  the  administration  of  the  law.  If  I  thought  that  Devine  had  possession  of 
these  papers  knowingly,  and  for  a  fraudulent  purpose,  I  would  feel  myself  bound  of  my 
own  motion  to  order  his  arrest,  and  to  commit  him  to  prison  or  bind  him  over  to  answer 
the  charge  before  the  proper  tribunal.  But  I  think  that  the  evidence  before  me  cor- 
roborates his  own  statement  that  ho  was  in  possession  of  these  papers  without  guilt  on 
his  part,  and  I  therefore  make  no  order  in  regard  to  him. 

Rule  discharged. 

I  certify  that  the  within  and  foregoing  is  a  true  copy  of  the  opinion  delivered  by 
Justice  Sharswood  in  the  above  case. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal  of  the  said  court 
at  Philadelphia,  this  18th  dav  of  February,  1869. 

[SEAL.]  JAMES  ROSS  SNOWDEN, 

•  ■  Prothonotary. 
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To  the  honorable  the  judges  of  tlie  supreme  court  in  and  for  the  eastern  district  of  Pennsyl- 
vania : 
The  petition  of  the  undersigned  citizens  of  the  United  States  of  America  and  of  the 
State  of  Pennsylvania,  and  resident  voters  within  the  city  and  county  of  Philadelphia, 
respectfully  represent : 

I.  That  it  appears  from  the  records  of  this  court,  in  the  matter  of  the  admission  to 
citizenship  in  the  following  cases  on  the  following  days,  namely:  Thomas  Nagley, 
September  18,  A.  D.  1868 ;  Moses  Paper,  September  18,  A.  D.  1868 ;  John  Nugent,  Sep- 
tember 18,  A.  D.  1868 ;  Daniel  Bradley,  September  18,  A.  D.  1868 ;  Edward  Wright, 
September  18,  A.  D.  1868 ;  Michael  McGrath,  September  18,  A.  D.  1868 ;  Patrick  Gallagher, 
September  18,  A.  D.  1888  ;  Francis  McShane,  September  19,  A.  D.  1868  ;  John  Keenan, 
September  19,  A.  D.  1868  ;  Pat.  McQuillen,  September  19,  A.  D.  1868;  John  McGarrity, 
September  21,  A.  D.  1868 ;  Dennis  King,  September  21,  A.  D.  1868 ;  Hugh  Loughrey, 
September  22,  A.  D.  1868 ;  Richard  Somraers,  September  22,  A.  D.  1868 ;  James  Skelly, 
September  23,  A.  D.  1868 ;  Thomas  Gibbons,  September  23,  A.  D.  1868 ;  John  McGonnigle, 
September  23,  A.  D.  1868;  John  Cronin,  September  23,  A.  D.  1868;  Felix  Heneger, 
September  23,  A.  D.  1868  ;,.  Thomas  Donoliue,  September  23,  A.  D.  1868 ;  George  Wilton, 
September  23,  A.  D.  1868 ;  George  Daniels,  September  23,  A.  D.  1868 ;  William  Halloway, 
September  23,  A.  D.  1868;  Edward  Harly,  September  23,  A.  D.  1868;  Thomas  Phillips, 
September  23,  A.  D.  1868  ;  Andrew  Quinn,  September  23,  A.  D.  1868,  wherein  the  said 
parties  aforesaid  had  not  made  any  previous  declaration  of  intention  to  become  citizens 
of  the  United  States  before  a  court  of  record,  as  provided  by  the  statutes  of  the  United 
States,  and  were  without  a  certificate  of  such  declaration  of  intention ;  the  place  or 
places  were  the  said  applicants  respectively  have  resided  for  five  years  immediately 
preceding  the  time  of  their  application  are  not  stated  and  set  forth  in  the  record  of  the 
court!admitting  such  applicants,  as  required  by  the  said  statutes,  and  that,  nevertheless, 
certificates  of  naturalization  have  been  issued  to  them  respectively  by  the  protbouotary 
of  your  said  court. 

II.  That  it  appears  from  the  record  of  this  court  of  the  admission  to  citizenship  in 
the  following  cases,  twenty-seven  in  number,  upon  the  21st,  22d,  23d,  and  24th  days  of 
September,  one  and  the  same  person,  to  wit,  James  A.  Watson,  was  the  only  voucher, 
viz : 

John  Collins,  Martin  Hunt,  and  Michael  Cochran,  on  September  21,  A.  D.  1868. 

Peter  Leonard,  James  Phalen,  Michael  O'Connel,  on  September  22,  A.  D.  1868. 

Martin  McAvoy,  James  Broadly,  Patrick  Boyle,  Michael  Finnegan,  Michael  Friel, 
Henry  Winters,  William  Bennett,  Michael  Docherty,  on  September  23,  A.  D.  1868. 

John  Graham,  Henry  Eiley,  Frederick  Baur,  Patrick  Dorian,  John  Moore,  David  Car- 
roll, William  McCauley,  Patrick  Coff'ee,  Henry  Smith,  James  Owens,  Michael  Cavauagh, 
Daniel  McFadden,  John  Gabel,  on  September  24,  A.  D.  1868. 

HI.  Tliat  in  the  following  cases  each  of  the  said  apiilicauts  vouched  for  the  other, 
when  of  necessity  one  of  them  must  have  been  not  a  citizen  of  the  United  States  at  the 
time  he  so  vouched,  viz :  on  the  21st  of  September,  A.  D.  1868,  Henry  Ernst  vouched  for 
Henry  Holl,  and  Henry  Holl  vouched  for  Henry  Ernst. 

Your  petitioners,  therefore,  pray  the  court  to  grant  a  rule  upon  the  parties  above 
named  who  have  been  admitted  to  citizenship,  to  show  cause  why  the  admissions  to 
citizenship  in  their  cases,  and  all  the  proceedings  had  therein  in  reference  to  said  admis- 
sions, as  appear  b5f  the  records  of  this  court,  shall  not  be  vacated,  and  also  to  show  cause 
why  an  order  should  not  issue  to  direct  that  the  certificates  of  Jiaturalization  issued  to 
the  said  parties  be  delivered  up  to  the  prothonotary  of  your  said  court  to  be  canceled 
by  him. 


And  your  petitioners  will  ever  pray,  &c. 


Refused  because  not  sworn  to. 


CHARLES  E.  WARBURTON. 
WATSON  AMBRUSTER. 
A.  J.  McGLEARY. 
EDWARD  PENINGTON,  Jii. 
JAMES  H.  ORNE. 
STEPHEN  A,  CALDWELL. 
ELISHA  H.  HUNT. 
T.  R.  DAWSON. 
L.  D.  JUDD. 
N.  B.  BROWNE. 

J.  T. 


Since  the  above  entry  was  made  the  paper  attached  as  part  of  the  sheets  following 
sheets.    It  was  understood  by  me  as  a  separate  petition. 

J.  T. 
City  of  Philadelphia,  ss  : 

Alexander  J.  McCleary,  of  the  city  of  Philadelphia,  beitig  duly  sworn  according  to  * 
law,  deposes  and  says  that  he  is  a  reporter  of  the  Evening  Telegraph,  a  newspaper 
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publislied  in  the  city  of  PhiladelpMa,  and  tl<at  within  the  last  few  days  he  has  had 
occasion,  in  the  discharge  of  his  business,  to  visit  the  office  of  tlie  prothonotary  of  the 
supreme  court  in  and  for  the  eastern  district  of  Pennsylvania,  and  inspect  a  portion  of 
the  records  of  naturalization  recorded  in  said  office,  and  that — 

I.  From  personal  inspection  and  supervision,  find  that  the  following  named  persons 
on  the  days  mentioned — to  wit,  on  September  18,  1888 :  Moses  Paper,  John  Nugent, 
Edward  Wright,  Thomas  Nagley,  iDauiel  Bradley,  Michael  McGrath,  and  Patrick 
Gallagher ; 

Ou  September  19,  A.  D.  1868 :  Francis  McShane,  John  Keenan,  and  Pat.  McQuillen  ; 

On  September  21,  A.  D.  1838 :  John  MoGarrity  and  Dennis  King ; 

Ou  September  22,  A.  D.  1868 :  Hugh  Loughrey  and  Richard  Somers  ; 

On  September  23,  A.  D.  1868 :  James  Skelly,  John  McGonigle,  Felix  Henegen,  Thomas 
Gibbons,  John  Cronin,  Thomas  Donohue,  George  Wilton,  William  Halloway,  Thomas 
Phillips,  George  Daniels,  Edward  Harley,  and  Andrew  Qninn — were  admitted  to  citi- 
zenship of  the  United  States  of  America  by  the  said  supreme  court,  and  that  the  records 
of  the  said  office  do  not  contain  the  residences  of  any  of  the  persons  aforesaid. 

II.  And  that  they  find  among  said  records  the  following  named  persons  on  the  follow- 
ing named  days — to  wit : 

On  September  21,  A.  D.  1868 :  John  Collins,  Martin  Hunt,  and  Michael  Cochran  ; 

On  September  22,  A.  D.  1868  :  Peter  Leonard,  James  Phalen,  and  Michael  O'Connell; 

On  September  23,  A.  D.  1868 :  John  Graham,  Henry  Riley,  Frederick  Bauer,  Patrick 
Dorian,  John  Moore,  David  Carroll,  William  McCaiiley,  Patrick  Coffee,  Henry  Smith, 
James  Owens,  Michael  Kavanaugh,  Daniel  McFadden,  and  John  Gabel — were  admitted 
to  citizenship  of  the  United  States  of  America  by  the  said  supreme  court,  and  that  the 
said  records  show  that  all  the  said  parties  were  vouched  for  by  one  and  the  same  man, 
to  wit,  James  A.  Watson. 

III.  And  that  on  the  21st  of  September,  A.  D.  1868,  Henry  Ernst  vouched  for  Henry 
HoU,  and  Henry  HoU  vouched  for  Henrv  Ernst. 

A.  J.  McCLEARY. 

Personally  appeared  before  me  Alexander  J.  MoCleary,  and  being  duly  sworn,  deposes 
and  says  that  the  facts  set  forth  in  the  above  affidavit  are  true,  except  the  last  clause 
of  the  third  statement  in  regard  to  the  case  of  Louis  Gosh,  of  which  case  he  personally 
knew  nothing. 

A.  J.  McCLEARY. 

Sworn  and  subscribed  before  me  this  5th  day  of  October,  A.  D.  1868. 

DATID  BEITLER,  Alderman. 

[Copy  of  indorsement.] 

Petition  of  Alex.  J.  McCleary  and  others  for  a  rule  on  within-named  persona  to  show 
cause  why  their  admission  to  citizenship  should  not  be  vacated,  and  the  certificates  to 
said  admission  should  not  be  delivered  up  to  the  prothonotary  to  be  canceled  by  him. 

October  6,  1868. — Rule  granted  as  per  opinion  filed,  and  application  refused  as  to 
other  persons  named.     See  opinion  as  filed. — T. 

Filed  October  5,  1868. 

In  the  matter  of  the  petition  of  A.  J.  McCleary  for  a  rule  on  Moses  Paper  and  others 
in  .said  petition  mentioned  for  a  rule  to  show  cause  why  their  admission  to  citizenship 
should  not  be  revoked,  and  the  certificates  of  said  admission  should  not  be  delivered 
up  to  be  canceled  : 

I  have  concluded  to  grant  the  rule  as  prayed  for  in  the  case  of  Henry  Ernst  and 
Henry  HoU,  who  it  is  set  forth  were  naturalized  on  the  2l8t  of  September  ultimo.  The 
cause  alleged  is  that  each  of  these  persons  vouched  for  the  other,  and  consequently 
that  one  of  them  must  have  been  an  alien  when  he  was  received  as  voucher. 

I  shall  grant  the.  rule ;  but  it  is  done  on  the  condition  that  the  attorney  general 
shall  appear  on  the  record  to  prosecute  the  rule.  One  citizen  cannot  impugn  the  action 
of  a  court  in  naturalization  cases  so  far  as  to  require  the  cancellation  of  naturalization 
papers.  Some  public  authority  must  do  this,  and  I  understood  when  this  petition  was 
handed  np  that  the  attorney  general  was  to  be  the  official  party  to  the  proceeding; 
yet  his  name  does  not  appear  on  it  as  an  actor.  That  can  be  made  right  now,  if  that 
officer  chooses.  Even  then  it  is  a  most  serious  question  how  far  and  in  what  manner 
this  court  can  act.  If  the  certificates  were  in  the  possession  of  the  court,  no  difficulty 
would  arise ;  it  could  be  canceled  without  doubt ;  but  whether  I  have  the  power  to 
proceed  as  in  equity  or  otherwise,  and  compel  the  party  to  give  it  up,  or  in  default  to 
make  a  decree  invalidating  it,  is  not  clear,  and  will  be  the  subject  of  consideration  on 
return  of  the  rule.  Reserving  these  questions  and  not  deciding  them  in  limine,  I  will 
grant  the  rule  in  the  cases  above  mentioned  in  the  name  of  the  attorney  general,  if  he 
files  his  assent  to  it.    If  no  such  power  exists  as  is  attempted  to  be  invoked,  I  think  it 
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ought  to  be  conferred  by  competent  legialative  action,  and  not  to  remain  questionable 
as  it  is. 

And  now,  October  6tb,  rule  granted  upon  Henry  Ernst  and  Henry  Holl,  in  accordance 
with  the  prayer  of  the  petitioners  and  to  certain  grounds  charged  for  the  application, 
returnable  on  Saturday,  the  10th  instant,  at  10  o'clock  a.  m.,  at  the  supreme  court 
rooms  in  this  city.  Personal  service  of  the  rule  twenty-four  hours  previously  to 
said  time  is  required.    Per  curiam. 

[Copy  of  indorsement.] 

In  the  matter  of  the  petition  of  A.  J.  McCleary  et  al.    Opinion  of  Thompson,  C.  J. 
Filed  October  6, 1868. 

AAdUional  opinion. 

There  is  a  ground  for  a  rule  contained  in  a  portion  of  the  petition  which  was  under- 
stood to  be  an  unsworn  paper,  and  refused  for  that  reason ;  but  as  it  has  been  said  by 
counsel  that  it  was  to  be  attached  to  that  sworn  to,  and  has  been  so  attached,  I  must 
notice  it.  i 

The  rule  is  asked  against  Thomas  Nagely  and  twenty-four  others,  who  are  charged 
with  procuring  naturalization  certificates  without  a  previous  declaration  of  intention, 
but  it  is  not  stated  whether  they  were  naturalized  on  minority  proofs,  where  a  previous 
declaration  of  intention  is  not  required,  or  where  such  a  declaration  is  required.  We 
cannot,  therefore,  tell  to  which  class  the  persons  named  belong,  and  cannot  aid  the 
defect  in  the  petition  for  want  of  the  proper  averment.  The  rule  is  refused,  therefore, 
on  this  ground  of  complaint. 

Read  in  open  court,  October  6,  A.  D.  1868,  and  to  be  filed  with  the  opinion  read  this 
morning. 

THOMPSON,  C.  J. 
[Copy  of  indorsement.] 

Additional  opinion  in  the  matter  of  the  petition  of  Alexander  J.  McCleary  et  al.    To 
be  filed.— J.  T. 
Filed  October  6,  1868. 

And  now,  6th  day  of  October,  A.  D.  1868,  in  the  matter  of  A.  J.  McCleary,  ei  alia  sur, 
prayer  for  rule  on  Henry  Ernst  and  Henry  Holl,  the  attorney  general  appears  in  open 
court  and  asks  officially  that  said  rule  shall  be  granted  as  prayed  for,  and  in  manner 
as  the  same  is  granted  by  the  court  and  set  forth  in  the  opinion  of  the  chief  justice 
now  on  file  in  said  case. 

BENJAMIN  HARRIS  BREWSTER, 

Attorney  General. 

[Copy  of  indorsement.] 

Rule  in  the  matter  of  Henry  Ernst  and  Henry  Holl,  October  6,  1868.     Allowed. — 
Thompson,  C.  J. 
Filed  October  6,  1868. 

And  now,  October  12,  1868,  the  within-named  petitioner,  Henry  Ernst,  having  sur- 
rendered his  certificate  granted  on  the  21st  instant,  and  having  prayed  leave  to  file  a 
new  petition  on  the  grounds  appearing  indorsed  on  his  certificate,  it  is  allowed,  and 
this  certificate  is  to  remain  on  file.     Per  curiam. 

THOMPSON,  a  J. 

Henry  Ernst  came  into  court  and  prays  leave  to  surrender  his  certificate  because  of 
charges  that  he  was  illegally  vouched  for  by  Henry  Holl.  The  truth  of  which  charge 
he  cannot  affirm  or  deny,  as  he  does  not  recollect  whether  said  Holl  was  sworn  as  a 
citizen  at  the  time  or  not,  and  prays  leave  to  prove  his  residence  by  Nicholas  Newling, 
and  to  procure  a  new  certificate.  He  further  declares  that  he  was  not  aware  of  any- 
thing wrong  in  the  circumstance  of  Holl  vouching  for  him. 

HENRY  EARNEST. 

Sworn  in  open  court  October  12,  1868. 

J.  R.  SNOWDEN,  Protlwnotary. 

Erasures  by  me. 

THOMPSON,  C.  J. 

Let  the  petitioner  present  a  new  petition.     Per  curiam. 

October  12,  1868.    New  petition  filed  and  naturalization  certificate  granted. 

J.  T. 
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State  of  Pennsylvaxia,  Fhiladelphla  County,  ss  : 

I  CM-tify  that  the  foregoing  is  a  full  and  true  copy  of  the  record  and  proceedings  in 
the  case  of  the  rules  herein  stated. 

Witness  my  hand  and  the  seal  of  the  said  conrt  this  23d  day  of  Jaunary,  A.  D.  1869. 

[seat..]  JAMES  BOSS  SNOWDEN, 

Prothonotary. 

Among  the  records  of  the  supreme  court  of  Pennsylvania  in  and  for  the  eastern  dis- 
trict, the  following  is  contained  : 

tn  themalter  of  the  petition  of  W.  J.  McCleari/  and  others  for  a  rule  to  show  cause  lohy  certain 
certijieates  of  naturalization  shoulil  not  be  revoked. 

OPINION  OF   CHIEF  JUSTICE   THOMPSON. 

The  rule  prayed  for  against  Jloses  Paper,  John  Nugent,  and  tweuty-flve  others,  on 
the  ground  "  tliat  the  records  of  the  supreme  court  do  not  contain  the  residences  of  any 
of  the  persons  aforesaid,"  must  he  refused  for  the  reason  that  there  is  nothing  in  the 
acts  of  Congress  requiring  the  residences  of  applicants  for  naturalization  to  be  set  forth, 
excepting  only  the  residence  iu  the  United  States  and  Stati;.  It  is  not  alleged  that 
that  has  not  been  done  in  the  cases  of  the  persons  named  iu  the  petition. 

If  it  be  meant  that  the  numbers  of  the  residences  of  the  a^jplicants  are  not  marked  on 
the  papers,  it  is  not  only  necessary  to  say  that  no  such  requirement  is  to  be  found  in 
the  law,  and  the  omission  would  not  viti.ate  the  papers.  My  brother  Sharswood,  who 
held  the  nisi  prlus  before  which  the  persons  named  were  naturalized,  gave  directions  to 
the  clerks  to  mark  the  numbers  of  the  residence  of  vouchers  and  applicants  on  the 
papers  before  swearing  them,  in  order  that  false  swearing  and  fraudulent  practices 
might  be  detected.  This  was  the  first  time  this  precaution  was  ever  taken  in  any 
court,  as  I  am  informed,  iu  this  city ;  but  a  failure  to  observe  it  he  did  not  declare 
should  vitiate  the  papers  granted.  He  had  no  power  to  make  such  order  or  declara- 
tion, and  did  not  do  it,  nor  attempt  to  do  it.  The  omission  Is  but  an  irregularity  at 
best  in  the  order  of  proceeding,  without  effect  ou  the  petitioner  whatever.  Neither  by 
accident  nor  design  could  the  omission  affect  the  applicant,  as  he  was  not  required  by 
law  to  set  forth  his  exact  place  of  residence.  The  order  was  in  the  nature  of  a  police 
regulation  or  precaution,  and  not  a  condition  of  citizenship.  This  ground  of  applica- 
tion for  the  rule  is  therefore  refused. 

The  application  for  a  rule  against  John  Collins,  Martin  Hunt,  and  twenty-five  others, 
because  vouched  for  by  one  and  the  same  individual  ou  different  days,  as  set  forth  in  the 
petition,  viz.,  James  A.  Watson,  is  also  refused.  There  is  no  allegation  that  this  was 
fraudulently  doue,  or  that  the  voucher  swore  falsely  when  he  attested  to  his  knowl- 
edge of  the  residences  of  the  persons  named  in  the  State  and  United  States,  &c.  The 
application  stands  solely  on  the  ground,  therefore,  that  it  is  illegal  for  one  man  to  prove 
tl)e  residence  of  more  than  one  applicant.  This  is  entirely  an  uutenable  ground.  A  wit- 
ness may  legally  vouch  for  as  many  persons  as  he  has  sufScient  knowledge  of  to  enable 
him  to  avouch  accurately,  and  this  has  always  been  the  practice.  Nor  is  it  to  my 
miud  at  all  wonderful,  or  of  itself  a  circumstance  of  suspicion,  that  in  this  city,  the 
largest  manufacturing  comnninity  in  the  United  States,  containing  establishments 
many  of  them  employing  hundreds  of  operatives  constantly,  that  their  employers,  or 
one  of  the  number,  might  know  twenty-five  or  even  iifty  or  one  hundred  persons  engaged 
about  such  establishments  and  know  of  their  residences  in  the  United  States  five  years, 
or  that  he  might  know  the  operatives  in  neighboring  establishments  as  well  as  the  one 
in  which  he  might  be  emploj'ed.  Countrymen  from  the  same  lands,  and  especially  fel- 
low-craftsmen, are  very  likely  to  remember  each  other,  and  to  keep  up  an  acquaintance 
once  made  under  such  circumstances.  So,  too,  where  there  are  so  many  beneficial 
and  relief  institutions  as  in  this  city,  it  is  easy  to  understand  how  a  member  might  be 
able  to  vouch  tor  the  national  and  State  residence  of  any  number  of  his  fellow  associates, 
if  they  have  been  in  such  association  for  the  requisite  periods.  We  must,  however, 
presume  the  court  to  have  been  satisfied  as  to  the  voucher's  knowledge,  before  admit- 
ting the  applicant  for  naturalization  to  he  sworn.  The  seal  of  the  court  closes  the 
controversy  as  to  this,  unless  it  be  alleged  that  the  voucher  has  sworn  falsely  and  the 
naturalization  papers  fraudulently  obtained.  In  such  a  case,  the  attorney  general 
becoming  the  actor  and  asking  for  a  rule,  I  would  be  disposed  to  grant  it.  Nothing 
like  this,  however,  appears  on  this  paper,  and  the  application  for  tlie  rule  on  the  ground 
noticed  is  dismissed.     Per  curiam. 

[Copy  of  indorsement.] 

In  the  matter  of  the  petition  of  W.  J.  McCleary  and  others,  for  rule  to  show  cause 
why  certain  certificates  of  naturalization  should  not  be  revoked.  Rule  dismissed. 
Opinion  of  Thompson,  C.  J. 

Piled  October  12,  1868. 
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State  of  Pbnnsylyania,  Philadelpliia  County,  ss  : 

I,  James  Eosa  Snowden,  prothonotary  of  the  supreme  court  of  Pennsylvania  in  and 
for  the  eastern  district,  do  hereby  certify  that  aforegoing  is  a  true  copy  of  the  opinion  of 
the  court  in  the  matter  of  the  petition  above  mentioned,  as  filed  of  record  in  said 
court,  on  the  12th  day  of  October,  A.  D.  1868. 

In  testimony  -whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal  of  said  court, 
at  the  city  of  Philadelphia,  this  18th  day  of  January,  A.  D.  1869. 

[SEAL.]  JAMES' EOSS  SNOWDEN",  Proftomotarj/. 

Thus  stated,  no  just  and  equally-balanced  mind  can  vary  from  dismiss- 
ing the  doubt  endeavored  to  be  cast  upon  the  legality  of  the  natural- 
izations issued  by  the  court  sitting  at  nisiprius  in  the  State  of  Pennsyl- 
vania and  city  of  Philadelphia.  The  minority  congratulate  themselves 
upon  the  fact  that  the  author  and  mouth-piece  of  said  majority  have 
waived  a  reliance  upon  the  contestant's  claim  in  respect  to  these  natural- 
izations. 

The  next  most  important  matter  to  examine  is  the  returns  made  in 
the  sixth  and  seventh  divisions  of  the  Seventeenth  ward,  which  the 
majority  of  the  committee  have  adjudged  should  be  thrown  out.  From 
the  testimony  of  four  election  officers  in  these  two  divisions  we  find,  in 
fact,  that  the  election  in  those  districts  was  conducted  properly,  lawfully, 
and  legally ;  that  no  disorder  of  any  serious  character  or  of  any  sort 
took  place  at  either  of  these  polls,  showing  that  no  intimidation  or  effort 
was  made  to  prevent  those  entitled  to  the  privilege  from  voting. 

Mr.  John  Tomliuson,  republican  inside  window  inspector,  testifies  as 
follows  as  to  sixth  division  of  the  Seventeenth  ward : 

John  Tomlinson,  being  diily  sworn,  doth  depose  and  say : 

By  Mr.  Faunce  :  , 

Question.  When  you  were  examined  as  contestant's  witness,  did  you  state  that  you 
were  an  officer  in  tlie  sixth  division  of  the  Seventeenth  ward ;  and  if  so,  please  state 
what  officer  ? — Answer.  I  was  minority  window  inspector. 

Q.  Was  there  any  qualified  citizens  of  said  division  deprived  of  their  right  to  vote 
on  that  day  ? — A.  None  that  I  know  of. 

Q.  To  what  political  party  do  you  belong  t — A.  I  belong  to  the  republican  party.  I 
generally  vote  that  ticket.  ,      , 

Ee-examined  by  Mr.  Faunce  : 

Q.  Who  put  the  tickets  into  the  box? — A.  I  did. 

Q.  Was  not  the  election  in  said  division  conducted  properly,  lawfully,  and  legally  ? — 
A.  I  ani  not  posted  on  the  laws  of  election  ;  but  I  saw  nothing  inside  that  I  suspicioned 
any  foul  play  about.  I  had  not  the  chance  to  see  the  list  of  taxables,  to  see  whether  a 
man's  name  was  on  the  list  when  he  came  up  to  vote. 

Q.  Would  Mr.  McGiickin  have  refused  to  show  you  the  list  had  you  desired  ?— A. 
That  I  can't  say ;  I  did  not  ask  him. 

Mr.  James  McGruckln,  the  other  inside  window  inspector,  testifies  as 
follows  as  to  sixth  division  of  Seventeenth  ward : 

James  McGuckin,  being  duly  sworn,  deposes  and  says  : 

By  Mr.  Hirst,  jr. : 

Question.  Where  do  you  reside? — Answer.  1408  Cadwallader  street,  sixth  division  of 
the  Seventeenth  ward. 

Q.  Were  you  an  election  officer  in  that  division  ;  and,  if  so,  what  were  your  duties  ? — 
A.  I  was  majority  window  inspector ;  I  kept  the  tally  list  of  the  list  of  taxables ;  that 
is,  I  mean  the  list  of  taxables. 

Q.  Did  you  mark  the  letter  V  opposite  the  name  of  each  voter  on  the  list  of  taxables 
as  they  voted  ? — A.  I  did ;  I  might  have  missed  a  few. 

Q.  Was  not  the  election  in  the  sixth  election  division  of  the  Seventeenth  ward  con- 
ducted in  every  manner  legally  and  according  to  all  the  requirements  of  laws  regulating 
elections? — A.  It  was,  to  the. best  of  my  knowledge  and  opinion,  and  the  rest  of  my 
brother  officers  so  said  while  in  the  room. 
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Mr.  James  Mahoney  testifies  as  follows  as  to  the  seventh  division  of 
the  Seventeenth  ward : 

Jambs  Mahoney,  being  duly  swoi-n,  deposes  and  says : 

By  Mr.  Fadnce  : 

Question.  Where  do  you  reside? — Answer.  1532  Bodine  street,  in  the  seventh  division 
of  the  Seventeenth  ward. 

Q.  Were  you  an  election  officer  in  the  seventh  division  of  the  Seventeenth  ward  at 
the  election  held  on  the  13th  day  of  October  last  ?— A.  I  was  the  majority  window 
inspector. 

Q.  How  was  the  election  conducted  in  said  division  on  the  13th  of  October  last  ? — A. 
Conducted  properly,  as  I  thought. 

Q.  Was  anything-  said — if  so,  what  was  said,  as  to  the  election  being  conducted  in  a 
proper  inanuer. 

(Question  objected  to,  booauso  the  best  evidence  the  witness  could  give  would  be  a 
statement  of  the  manner  in  which  the  election  was  conducted.  It  will  be  for  Congress 
to  decide  whether  it  was  conducted  in  the  proper  manner.) 

A.  As  soon  as  the  window  was  closed,  some  of  the  republican  officers  (I  am  not  cer- 
tain whether  they  all  did  or  not — that  I  cannot  say)  returned  me  and  the  rest  of  the 
democratic  officers  their  thanks  for  the  manner  in  which  we  conducted  the  election. 
Mr.  Carson,  -who  was  the  window  inspector's  clerk,  seemed  to  be  jubilant  in  regard  to 
the  way  the  election  was  conducted.     He  was  a  republican  officer. 

Thus  it  is  established  beyond  cavil  or  dispute,  that  in  the  sixth  divi- 
sion of  the  Seventeenth  ward  nothing  was  done  even  to  occasion  suspi- 
cion of  "foul  play"  on  the  part  of  the  republican  officer  who  handled 
the  tickets  put  into  the  box  during  the  entire  day.  This  statement  of 
facts  is  fully  corroborated  by  Mr.  James  McGuckin,  the  other  inside 
window  inspector. 

In  reference  to  the  seventh  division  of  the  Seventeenth  ward.  Mr. 
James  Mahoney's  testimony  exhibits  that  everything  was  conducted  in 
that  division  in  such  manner  as  to  meet  the  entire  approval  of  the 
republican  election  officers  during  the  day,  and  when  they  came  to  sep- 
arate the  democratic  officers  received  the  thanks  of  their  political  oppo- 
nents for  their  fairness.  It  is  attempted  to  impugn  the  votes  of  eighty- 
seven  voters  not  assessed  in  the  sixth  division,  many  of  whom  were 
well  known  to  the  citizens,  not  being  even  challenged,  and  were  with- 
out doubt  fully  entitled  to  vote  in  said  division;  but  the  evidence 
nowhere  discloses  the  fact  for  whom  these  voters  cast  their  ballots  for 
Congress,  and  may  with  as  much  propriety  and  reason  be  deducted  from 
Mr.  Myers  as  from  Mr.  Moffet.  It  is  a  well  settled  principle  of  law 
that  no  citizen  shall  be  deprived  of  his  vote  or  be  disfranchised  by  rea- 
son of  any  neglect  on  the  part  of  an  officer  of  the  election ;  hence  from 
the  evidence  we  conclude  there  is  neither  reason  nor  justice  in  throwing 
out  the  entire  vote  of  this  division,  and  in  the  absence  of  testimony 
showing  that  the  eighty-seven  who  were  unassessed  and  voted  were 
fraudulent,  should  either  invalidate  the  entire  poll  or  be  deducted  from 
either  candidate. 

That  same  state  of  facts  exists  as  to  the  seventh  division  of  the 
Seventeenth  ward,  except  that  the  contestant  made  effort  to  prove  his 
entire  vote  as  cast  for  him  in  this  division.  In  this  he  failed,  being  able 
to  show  but  forty  out  of  eighty-five  given  in  by  the  election  returns. 
Seventy-two  unassessed  votes  are  again  impugned  in  this  division ;  and 
it  is  manifest  they  were  as  likely  to  have  been  given  to  one  as  the 
other  of  the  candidates. 

As  to  personizations  alleged  in  these  two  divisions,  a  careful  reading 
of  the  testimony  shows  that  they  were  not  personizations  but  different 
men  of  the  same  names.  In  three  cases  they  appear  to  be  father  and 
son  of  the  satne  name. 

We,  the  minority,  are  therefore  of  opinion  that  these  two  divisions 
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should  be  computed  in  the  count  and  not  cast  out  apparently  for  the 
object  of  bringing  about  a  desired  result. 

The  claim  of  the  sitting  member  for  53  votes  in  the  eighth  division 
of  the  Nineteenth  ward  the  minority  do  not  allow,  it  being  plain  that 
such  change  of  result  as  claimed  in  that  divisiou  was  i^rodaced  by  a 
transposition  of  the  figures,  giving  Mr.  Moifet  47  votes  and  Mr.  Myers 
23 ;  whereas  it  should  have  been  47  votes  for  Mr.  Myers  and  23  for  Mr. 
Moffet,  as  it  was  computed  by  returned  judges.  This  disallowance  does 
not  therefore  affect  the  result. 

The  next  division  which  requires  attention  and  examination  is  the 
tenth  division  of  Nineteenth  ward.  Prom  testimony  here  inserted  it 
appears  that  this  poll  was  taken  possession  of  by  a  mob  of  men  and  the 
election  officers  driven  by  forbe  from  the  room  wherein  the  election  was 
held  and  not  allowed  during  the  day  to  perform  any  part  in  connection 
with  their  assigned  duty  as  election  officers  of  said  division. 

Ejianobl  Hooper,  being  duly  sworn,  cloth  depose  iiud  say: 
By  Mr.  Faunce  : 

Question.  Where  do  you  live? — Answer.  2009  Amber  street,  in  the  tenth  division  of 
the  Nineteenth  ward. 

Q.  Were  you  the  lawful  judge  of  election  of  the  tenth  division  of  the  Nineteenth 
ward,  and  were  you  such  on  Tuesday,  October  13,  1868? 

(Objected  to.) 

A.  Yes. 

Q.  Who  were  the  other  lawful  election  oiBoers  of  the  tenth  division  of  the.Niueteenth 
■ward  at  the  election  held  on  the  13th  of  October  last? — A.  Peter  Brower  was  return 
inspector.  Nathan  L.  Potts  was  the  other  that  was  elected,  but  he  had  moved  out  of 
the  division.  The  ndnority  judge  appointed  Tliomas  Jones  to  act  in  his  place.  The 
"window  inspector  was  Thomas  Berryman  and  John  Henry  elected;  he  being  in  the 
fourteenth  division,  appointed  James  Eafl'erty  to  act'in  his  place. 

Q.  Did  you,  as  the  lawful  judge,  act  as  judge  of  election  in  the  tenth  division  of  the 
Nineteenth  ward  at  the  election  on  the  13th  of  October  last? 

(Objected  to.) 

A.  They  wouldn't  let  me;  I  was  drove  away ;  I  did  not  act;  I  couldn't. 

Q.  Please  state  in  your  own  way  why  you  did  not  act  as  judge  in  said  division  on 
the  13th  of  October  last. — A.  I  went  there  in  conjunction  with  James  Eafferty,  Thomas 
Jones,  Peter  Brower,  and  the  clerks.  We  went  in  the  room  and  began  to  arrange  the 
books  and  fix  up  things  at  the  window,  and  so  on.  I  believe  it  was  about  twenty  min- 
utes of  seven  that  we  went  in,  as  near  as  I  can  recollect.  I  was  putting  the  table  right 
and  putting  the  board  up  at  the  window  and  arranging  things  in  order ;  some  eight  or 
ten  men  came  in,  headed  by  Theodore  Haoket,  the  day  sergeant  of  the  police  :  Simpson, 
in  the  comptroller's  office  was  another,  and  a  candidate  for  school  directory  named 
Leflerd.  He  came  in  and  he  ordered  me  out;  he  said  I  had  no  right  there;  he  said  we 
are  going  to  conduct  the  election  here  to-day.  He  came  up  a. little  closer  to  me,  and  I 
told  him  I  thought  a  police  officer's  duty  was  to  keep  thirty  feet  from  the  polls ;  I 
ordered  him  out  after  a  good  bit  of  talking;  I  left  him  talk  on,  as  it  was  no  use.  He 
talked  away  a  good  while;  he  ordered  me  out  again,  and  I  told  him  I  wouldn't  go;  he 
went  to  the  door  and  he  brought  two  police  in  and  forced  me  and  dragged  me  out. 
Brower,  I  believe,  after  I  was  outside,  I  looked  around  and  asked  him  what  he  was 
outside  for,  and  he  said  he  had  been  served  the  same  Avay.  We  went  outside,  and  met 
James  Eafierty,  the  other  window  inspector;  he  told  me  that  he  when  he  saw  we  two 
served  alike  he  thought  that  he  had  better  make  way  with  the  election  papers,  as  he 
thought  he  would  be  served  the  same.  We  went  down  the  city  to  get  some  advice 
from  a  lawyer  about  the  matter,  who  advised  us  to  wait  until  the  court  opened,  and 
see  Judge  Allison.  We  went  and  seen  Judge  Allison,  and  laid  the  case  before  him;  I 
showed  him  my  certificate ;  he  consulted  with  the  lawyer  there  at  the  time. 

(Objected  to.) 

He  sent  for  Purdon's  Digest,  read  the  law,  and  decided  or  thought  I  was  the  legal  judge . 
Said  I  appeared  to  be  the  legal  judge.  I  told  him  how  I  had  been  treated,  and  he  issued 
warrants  for  the  arrest  of  the  policemen.  He  told  me  to  go  back  and  demand  my  right 
to  act  as  judge,  and  if  any  one  molested  me  to  come  back  to  him  and  he  would  issue 
warrants  for  their  arrest.  '  I  went  back,  and  when  I  got  back  in  the  room  I  should  judge 
there  were  fifty  or  seventy-five  men  there — that  is,  tlie  tavern  or  outer  room  before  you 
get  in;  I  looked  around,  and  f.innd  they  were  principally  from  other  precincts;  I 
couldn't  recognize  five  that  were  in  the  room.  I  walked  through  the  room  to  the  pre- 
cinct door;  the  room  was  about  thirty  feet  long,  and  I  went  through  it.     I  knocked 
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several  times,  and  two  or  three  men  from  the  outside  got  around  me  and  told  me  that 
I  couldn't  go  in  there  to-day;  they  were  going  to  do  things  as  they  Uked  that  day .  Ifonnd 
it  was  useless  to  go  any  further,  and  made  my  way  out  to  go  down  to  the  judge.  I  got 
about  the  middle  of  the  room,  and  the  first  thing  I  knew  I  was  knocked  hack  of  the 
head;  the  further  I  went  the  more  I  got,  and  I  got  out  of  the  door  the  best  way  I 
could ;  I  was  struck  just  as  I  got  out  of  the  door,  that  knocked  me  pretty  near  senseless, 
with  what  I  thought  was  a  slung  shot,  for  it  took  the  skin  off  my  jaw  and  pretty  near 
broke  it.  The  one  that  struck  I  afterward  learned  was  one  that  was  appointed 
by  the  mayor  a  deputy  that  day;  his  name  was  David  Martin,  from  the  fourth  precinct. 
Outside  I  was  knocked  down,  and  I  picked  myself  up  m  best  I  could,  and  the  first 
thing  I  knew  I  was  taken  to  the  hall  by  another  deputy  named  Hoffman.  While  that 
was  going  on  there  were  four  policemen  stood  opposite,  seen  all  that  was  transacted. 
I  was  afterward  released  on  habeas  corpus. 

Q.  Were  the  policemen  who  thus  treated  yovi  afterward  arrested  under  the  writ  issued 
by  Judge  Allison,  and  taken  before  his  honor? 

(Objected  to.) 

A.  I  was  took  out  tliat  day,  about  three  hours  after  I  was  arrested,  under  a  writ  of 
habeas  corptis,  before  Judges  Allison  aud  Ludlow.  In  the  mean  time  I  was  out  under 
bail  from  Alderman  Heins  here.  I  didn't  go  down  because  I  was  not  out.  The  officers, 
I  understand,  were  held  for  a  further  hearing. 

Q.  Did  you  afterward  appear  as  witness  against  these  officers? — A.  Yes;  the  Sat- 
urday morning  after,  in  court. 

Q.  Did  Judge  Allison,  sitting  as  committing  magistrate,  bind  them  over  at  that 
hearing  to  appear  at  court  ? 

(Objected  to,  because  only  provable  by  record.) 

A.  Yes,  he  held  them  in  jpSOO  each. 

Q.  How  many  persons  voted  in  the  tenth  division  of  the  Nineteenth  ward  at  the 
last  October  election ?^A.  There  were  two  hundred  and  nineteen  on  the  lists  as  voted. 

Q.  How  many  names  are  there  upon  the  assessor's  list  of  the  tenth  division  of  the 
Nineteenth  ward  for  the  year  1868  ? — A.  There  are  four  hundred  and  forty-three  on  the 
regular  assessment  and  forty  on  the  extra. 

Q.  Have  you  got  the  assessor's  list  of  said  division  with  you? — A.  Yes,  sir;  here  is 
the  regular  assessment ;  here  is  the  extra  assessment. 

(Offered  and  marked  "Exhibit  J.") 

Q.  Did  or  did  not  the  action  of  the  police  in  said  division  on  the  day  of  the  October 
election  intimidate  and  prevent  a  number  of  qualified  citizens  from  voting  in  said 
division  at  the  last  October  election  ? 

(Objecte<l  to.) 

A.  When  I  came  out  of  the  station-house  I  was  threatened  before  I  got  my  private 
papers.  I  was  coming  up  from  the  cell  to  get  my  papers.  He  followed  me  up,  and  the 
lieutenant  had  to  take  hold.  He  attempted  to  strike  me.  The  lieutenant  called  at 
him,  and  I  went  away.  He  followed  me  out,  and  I  had  to  run  in  order  not  to  be  struck, 
and  two  policemen  witnessed  it,  too.  I  was  told  if  I  came  near  the  polls  that  day  they 
"would  kill  me,  by  two  different  individuals.    , 

Q.  Did  you  vote  in  said  division  at  the  October  election? — A.  No. 

Q.  Please  state,  if  you  know,  about  how  many  democratic  electors  staid  away  from 
the  election  in  said  division  through  the  conduct  of  the  said  police  officers  and  rioters. 

(Objected  to.) 

A.  I  should  judge  there  were  full  one  hundred;  fcom  that  to  one  hundred  and  twenty- 
five. 

Q.  Please  state,  if  yon  know  who,  after  your  expulsion  from  said  polls  by  the  police 
and  rioters,  the  names  of  the  persons  who  usurped  the  places  of  the  said  legal  officers 
of  the  tenth  division  of  the  Nineteenth  ward,  on  the  13th  of  October  last. 

(Objected  to.) 

A.  The  judge  was  John  C.  Addis,  living  in  the  fourteenth  precinct  at  the  time. 
Nathan  L.  Potts  was  the  return  inspector,  living  in  the  sixth  division  at  the  time.  The 
clerk  was  the  same.  The  other  two  were  Albert  Hyde  and  Peter  Eaunce,  both  living 
in  the  division.  Thomas  Berryraan  was  the  only  legal  officer  that  was  living  in  the 
precinct,  there;  he  was  window  inspector. 

Cross-examined  by  Mr.  Longstreth  : 

Q.  You  have  said  that  you  were  the  lawful  judge  of  election  in  the  tenth  division  of 
the  Nineteenth  ward  on  the  13th  of  October,  1858;  when  were  you  so  elected? — A.  The 
precinct  was  divided  somewhere  about  the  latter  end  of  April  or  the  beginning  of  May, 
1868.  John  C.  Addis  was  elected  judge  in  October,  1867,  in  the  tenth  precinct,  which 
now  comprises  the  tenth  and  the  fourteenth.  He  appointed  me  judge  of  the  tenth,  he 
then  living  in  the  fourteenth.  Previous  to  his  doing  of  it  we  called  on  William  B. 
Mann  for  his  opinion — the  late  district  attorney. 

Q.  When  were  you  appointed? — A.  On  the  8th  day  of  May,  1868. 

Q.  Was  that  appointment  in  writing,  or  verbal? — A.  In  writing. 
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Q.  Where  is  it? — A.  Wlien  I  went  to  Mr.  Mann  he  drew  a  line  out  in  this  style.  He 
said  to  Mr.  Addis,  where  do  you  live?  He  says  in  the  fourteenth.  (Contestant's  coun- 
sel here  objects  to  the  witness  in  answer  to  a  question,  where  his  appointment  is  intro- 
ducing irrelevant  and  hearsay  evidence.)  He  says  if  you  live  here  you  appoint  for 
there.  He  said  if  yon  live  in  the  fourteenth  you  appoint  for  the  tenth ;  and  so  on,  ho 
says,  with  the  inspectors;  if  the  inspector  lives  in  the  tenth  he  appoints  for  the  four- 
teenth, and  if  he  lives  in  the  fourteenth  he  appoints  for  the  tenth.  When  we  were 
going  ont  of  the  office  Mr.  Mann  said  he  would  give  us  a  legal  written  opinion  if  it  was 
required.  We  took  the  paper  he  had  drawn  out,  and  said  it  was  not  necessary.  Here 
is  the  copy  of  the  certificate  which  Mr.  Addis  gave  me.  The  original  certificate  was 
left  in  some  lawyer's  office,  and  could  not  he  found;  Judge  Allison  seen  and  a  half  a 
dozen  in  the  room  seen  it. 

Q.  By  whom  was  this  copy  made  ? — A.  By  myself. 

Q.  Is  this  the  only  copy  of  it  you  have? — A.  I  believe  I  have  one  at  home. 

Q.  Have  you  any  objection  to  this  copy  which  you  have  produced  being  attached  to 
the  record  as  part  of  your  testimony? — A.  Not  if  you  will  give  me  another  copy.  You 
can  copy  it  off  and  give  me  the  original. 

Q.  Why  do  you  object  to  having  this  copy  you  have  produced  being  attached? — A.  I 
have  no  objection;  but  you  had  better  take  a  copy  and  give  me  the  original. 

ICojpy.] 

May  8,  1868. 
This  is  to  certify  that  I  appoint  Emanuel  Hooper  judge  of  the  tenth  division  of  the 
Nineteenth  ward,  now  judge  of  the  fourteenth  division,  late  a  part  of  the  tenth  division 
of  the  Nineteenth  ward. 

JOHN  C.  ADDIS. 

Q.  When  did  you  make  this  copy? — A.  I  wrote  this  copy  out  this  morning. 

Q.  Had  you  the  original  before  you  when  you  wrote  ont  that  copy  ? — A.  No,  sir. 

Q.  How  long  is  it  since  you  saw  the  original? — A.  A  couple  of  months  or  more.  It 
was  down  among  the  other  papers.  I  am  positive  that  is  a  correct  copy.  I  have  read 
it  a  hundred  times  and  more,  having  it  in  my  possession  six  months  or  more  before  the 
election. 

Q.  Do  you  mean,  then,  that  what  you  call  a  copy  was  written  from  your  recollection 
of  the  terms  of  the  original  paper?— A.  From  my  recollection.  I  am  positive,  having 
so  many  times  looked  at  it,  that  it  is  a  correct  copy. 

Q.  Did  you  act  at  any  election  under  this  appointment? — A.  There  was  no  election 
before  October. 

Q.  What  is  your  age  and  occupation? — A.  My  age  is  forty-seven,  and  my  trade  is  a 
glove  cutter. 

Q.  When  you  got  to  the  polls  on  that  morning,  was  John  C.  Addis  there  ? — A.  When 
I  went  in  he  was  not. there;  he  came  in  afterward. 

Q  Did  he  come  in  before  or  after  Hacfeett  and  the  others  you  have  alluded  to  ? — A. 
He  came  in  just  after  Hackett.    Hackett  was  the  first  man  I  recognized. 

Q.  Was  that  before  or  after  seven  o'clock? — A.  I  should  judge  it  was  about  a  quarter 
of  seven  o'clock,  or  10  minutes  before. 

Q.  Did  Addis  say  anything  to  you  on  that  occasion? — A.  He  said  he  was  going  to  act 
there  that  day.  I  said  to  him,  you  appointed  me,  and  if  there  had  been  any  alteration 
in  the  contract  you  ought  to  have  let  me  know  the  day  or  night  before,  and  I  should 
not  have  come. 

Q.  Why  did  you  not  mention  Addis's  name  when  you  were  describing,  in  your 
examination-in-chief,  what  took  place  at  the  polls  on  that  occasion  ? — A.  I  did  not 
recognize  Addis  until  four  or  five  minutes  after  Hackett  ordered  me  out.  Hackett 
ordered  me  out  twice  before  I  saw  Addis. 

Q.  Are  you  sure  that  your  original  appointment  as  judge  had  not  the  signature  of 
either  of  the  inspectors  on  it? — A.  Yes,  sir.  I  have  half  a  dozen  persons  here  in  the 
room  that  could  swear  to  it. 

Q.  Do  you  not  know  or  had  you  not  been  advised  before  the  last  October  election  that 
this  appointment  by  Addis  alone  was  void? — A.  No,  sir. 

Q.  What  has  become  of  your  prosecution  against  Hackett,  Simpson,  and  Lefferta?— 
A.  Lefferts  and  Simpson  were  never  prosecuted  by  me.  Hackett  and  two  other  police- 
men were  prosecuted,  but  I  have  never  had  notice  to  appear  at  court.  But  I  have 
heard  about  a  mouth  after  that  the  bill  was  ignored  without  my  knowledge.  This  is 
all  I  know. 

Q.  Did  you  appear  at  the  grand  jury  room  on  the  first  day  of  the  term  to  which  these 
people  were  bound  over  to  prosecute  your  complaint?— A.  I  had  no  notice  of  it. 

Q.  Were  you  not  in  court  when  they  were  bound  over? — A.  Yes,  sir. 

Q-  On  what  charge  were  they  bound  over? — A.  I  don't  know  exactly;  interfering 
with  the  officers,  I  should  judge. 
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Q.  Were  they  not  bound  over  simply  to  answer  a  charge  of  assault  and  battery? — A. 
Not  to  ray  knowledge.     I  understood  it  the  other  way. 

Q.  When  was  Peter  Brower  elected  return  inspector  of  the  tenth  division  of  the  Nine- 
teenth ward? — A.  On  the  2d  Tuesday  in  October,  1867. 

Q.  Did  you  hear  him  ordered  out  of  the  room? — A.  I  seen  them  bringing  him  out. 

Q.  Was  the  other  return  inspector  in  the  room  at  the  time? — A.  Do  you  mean  the 
one  that  was  elected?    Yes;  and  the  one  the  minority  judge  appointed  was  there  too. 

Q.  Was  John  Henry  one  of  the  window  inspectors  that  you  say  was  elected  there 
that  morning? — A.  No;  he  served  in  the  fourteenth. 

Q.  When  you  were  before  Judge  Allison  on  the  morning  of  election  day,  did  you  tell 
him  that  John  C.  Addis  had  before  the  time  for  the  polls  to  open  revoked  yonr  appoint- 
ment as  judge? — A.  I  did  not,  for  he  did  not  revoke  it. 

Q.  What  did  you  mean,  then,  by  saying  a  little  while  ago  that  John  C.  Addis  on 
that  morning,  a  few  minutes  before  7  o'clock,  told  you  in  the  room  where  the  election 
in  that  division  was  to  be  held,  that  he  himself  was  going  to  act  as  judge  there  that 
day? — A.  I  met  him  some  weeks  before  in  the  street.  1  told  him  I  had  heard  of  rumors ; 
some  people  wishing  him  to  revoke  the  appointment.  He  said  no  one  had  been  to  him, 
but  if  all  the  men  in  the  precinct  would  come  he  would  not  do  it.  He  said  he  didn't 
think  he  would  have  any  legal  right  to  do  it  if  he  was  disposed  to  do  it.  Mr.  Buckley 
was  with  ine  at  the  time  he  used  those  words;  that  was  in  the  month  of  Augast. 

Q.  Did  you  tell  Judge  Allison,  on  that  morning,  what  Mr.  Addis  had  said  to  you  at 
the  polls? — A.  No;  I  don't  remember  that;  he  never  asked  me  the  question.  When  I 
went  there  and  told  him  of  the  three  policemen  he  seemed  very  nuich  surprised,  and 
immediately  issued  the  warrants  for  them. 

Q.  Could  you  identify  and  can  you  now  give  me  the  names  of  any  of  the  men  from 
other  divisions  that  were  in  the  tavern  when  you  went  back  there,  and  you  were  going 
to  the  room  in  which  the  election  was  being  held? — A.  When  I  went  to  the  door  and 
knocked,  John  Martin,  from  the  fourth  precinct,  was  the  first  man  to  come  up  to  me. 
David  Martin,  his  brother,  who  struck  me,  was  his  brother.  I  can't  recollect  others. 
There  was  one  from  the  fifth  who  took  a  prominent  part. 

Q.  What  time  did  you  get  back  from  court  to  the  polls  ? — A.  About  11  o'clock. 

Q.  Did  you  see  any  of  the  inside  officers  who  were  conducting  the  election  on  that 
occasion? — A.  No. 

Q.  Do  you  mean  to  be  understood  as  swearing  that  you  were  kept  from  going  to  the 
polls  to  vote  by  fears  of  bodily  harm,  or  only  that  you  did  not  go  because  you  denied 
the  right  of  the  persons  conducting  the  election  to  hold  it  ? 

(Objected  to  as  argumentative.) 

A.  I  was  threatened  and  fearful  of  bodily  harm,  and  I  did  not  think  they  had  any 
right  to  hold  the  election. 

Q.  Have  you  any  actual  personal  knowledge  of  any  other  of  the  one  hundred  or  one 
hundred  and  tweuty-five  democratic  electors  you  have  spoken  of,  being  kept  away 
from  the  polls  by  fear  of  bodily  harm? — A.  I  was  inside  all  day;  but  I  understood  since 
there  was  a  number  kept  away.  I  mean  I  was  inside  of  the  cell  three  hours,  and  in  my 
house  the  balance  of  the  time. 

Q.  Did  you  prosecute  any  of  the  men  that  had  you  on  that  day  ? — A.  There  was  no 
use  to  throw  good  money  after  bad ;  have  the  bill  ignored  without  being  sent  for. 

Q.  Please  give  me  the  names  of  the  two  individuals  who  told  you  if  you  came  near 
the  polls  that  day  they  would  kill  you. — A.  There  were  two  men  came  up  to  me  just 
after  I  left  the  station-house;  I  do  not  know  their  names,  but  I  know  them  very  well 
by  sight.  I  know  one  person  who  threatened  to  come  around  and  burn  my  house 
down.     I  have  got  a  witness  of  that  if  it  is  required. 

Q.  When  you  went  awaj'  from  the  polls  did  you  carry  off  with  you  the  list  of  tax- 
ables  and  election  papers  f — A.  No,  I  did  not. 

Ee-examiued  by  Mr.  Hikst,  jr.: 

Q.  Did,  or  did  not,  .Judge  Allison  decide  after  a  revision  of  the  law,  and  proof  of  the 
division  of  the  old  election  division,  and  on  the  signature  of  John  C.  Addis  that  the 
same  John  C.  Addis  was  the  last  judge  of  election  of  the  tenth  division,  decide  that 
you  were  the  properly  qualified  judge,  and  in  open  court  tell  you  to  return  to  the  polls 
and  take  possession  and  carry  on  the  election  ? 

(Objected  to.) 

A.  Yes. 

Counsel  for  respondent  hands  witness  '•  Exhibit  G  "  of  respondent's  exhibits,  which 
is  a  certified  copy  of  the  list  of  votes  of  the  tenth  division  of  the  Nineteenth  ward  at 
the  last  October  election,  and  asks  witness  to  tell  him  the  name  and  residence  of  the 
first  voter  named  therein. 

(Objected  to.) 

A.  Theodore  Hackett,  2128  Frankford  road. 

Q.  Is  that  the  same  Theodore  Hackett  whom  you  have  mentioned  as  being  the  ser- 
geant of  police,  and  who  was  bound  over? — A.  Yes. 
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Q.  Please  look  at  the  same  certified  copy  of  the  list  of  voters  and  give  the  names  ot 
those  persons  appearing  thereon  as  voters  who  do  not  reside  in  that  division. — A.  One 
Lawrence  Bley,  2023  Coral  street,  voting  No.  125.  He  is  not  on  the  regular  or  extra 
assessment,  nor  never  resided  there.    No ;  it  is  a  mistake  in  the  name. 

By  Mr.  Faunce  : 

Q.  Mr.  Hooper,  you  have  given  me  the  names  of  the  persons  who  usurped  your  places 
as  election  officers  in  the  tenth  division  of  the  Nineteenth  ward  at  the  last  October 
election.     Please  tell  me  to  what  political  party  did  said  persons  belong? 

(Objected  to.) 

A.  They  were  all  republicans. 

Q.  Then  all  the  officers  of  election  in  the  said  division  were  republicans  ? 

(Objected  to.) 

A.  Yes,  sir. 

Ee-cross-examined  by  Mr.  Losgstreth  : 

Q.  Had  you  not  been  drinking  on  the  day  of  the  election? — A.  No,  sir. 

Q.  Were  you  not  noisy  and  abusive  in  your  language  when  you  came  back  to  the 
tavern  after  being  down  to  Judge  Allison ? — A.  No,  sir;  I  never  opened  my  lips,  but 
just  knocked  at  the  door. 

Q.  How  long  were  you  occupied  in  making  your  statement  before  Judge  Allison  ? — 
A.  About  a  quarter  of  an  hour.  I  have  told  you  before  about  all  that  was  said.  Judge 
Allison  sent  for  Purdon's  Digest  to  examine  the  law. 

Q.  Did  anybody  appear  on  that  occasion,  or  was  any  argument  made  on  behalf  of 
Addis's  right  to  act  as  judge  ? — A.  No,  sir ;  that  was  impossible.  We  came  from  the 
precinct  house  right  down. 

Q.  Can  you  give  me  the  words  of  the  judge  in  making  the  decision  alluded  to  in  the 
first  question  on  re-examination  ?— A.  Mr.  Hirst,  jr.,  handed  him  Purdon's  Digest.  I 
handed  him  my  certificate  myself.  He  said,  speaking  to  Mr.  Hirst  at  the  time,  that 
everything  appeared  correct,  and  then  Mr.  Hirst  asked  him  whether  he  decided  I  was 
the  judge.     I  forgot  that  in  the  first  question.     He  said  yes. 

Ee-re-exaiiiined  by  Mr.  HinST,  jr. : 
•  Q.  Did,  or  did  not.  Judge  Allison  direct  the  clerk  to  issue  a  warrant,  to  be  placed  in 
the  hands  of  the  mayor,  for  the  immediate  arrest  of  those  police  officers  ? 
(Objected  to.) 

A.  I  know  he  ordered  the  clerk  to  issue  a  warrant.  I  don't  know  what  officers  it  was ; 
I  understood  it  was  to  be  immediate.  He  was  to  be  up  there  as  quick  as  me,  I  believe, 
was  the  word. 

E.  HOOPER. 

Sworn  to  and  subscribed  this  26th  day  of  January,  A.  D.  1869. 

CHARLES  M.  CARPENTER, 
WM.  R.  HEINS, 

Aldemien. 

Peter  B.  Browek,  being  duly  sworn  by  the  uplifted  hand,  doth  depose  and  say : 

By  Mr.  Faunce  : 

Question.  Where  do  you  reside  ?— Answer.  No.  ."527  Charter  street,  tenth  precinct  of 
the  Nineteenth  ward. 

Q.  Were  yon  an  officer  in  said  division  at  the  last  October  election  ? — A.  I  was. 

Q.  Please  state  what  officer ;  when  and  how  elected. — A.  I  was  elected  return  inspec- 
tor by  the  citizens  of  the  precinct  in  October,  1867. 

Q.  Did  you  act  as  such  officer  in  said  division  at  the  last  October  election? — ^A.  I 
went  to  act,  but  they  forced  me  out.    I  could  not  act. 

Q.  Please  state  in  your  own  way  all  that  occurred  at  the  time  you  went  to  the  polls 
on  the  morning  of  the  13th  of  October  to  act  as  election  officer  in  said  division.— 
A.  Well,  I  went  there  about  a  quarter  before  7 ;  when  I  arrived  there,  there  was  my 
clerk,  the  other  inspector  and  his  clerk,  and  the  judge  was  there,  Mr.  Hooper ;  I  went 
inside  and  commenced  to  Ax  the  window ;  the  judge  had  received  the  books  and  papers 
from  the  county  commissioners.  I  mean  Mr.  Hooper.  We  were  about  getting  sworn 
in  and  I  looked  around  and  says  I,  "  Where  is  the  other  officer  of  election,  Mr.  Berry  man  ?" 
There  were  no  one  in  the  room  but  us  few  at  that  time.  Just  as  I  had  inquired  for 
Berryman  there  came  a  big  crowd  of  men  in  the  door,  headed  by  Theodore  Hacket  and 
Ambrose  Simpson,  and  a  man  by  the  name  of  Leffert;  Addis  came  next;  and  Henry 
Smethurst  and  the  telegraph  operator  of  the  station-house — his  name  is  Potts — I  don't 
know  bis  first  name — and  twenty  or  thirty  more.  They  went  immediately  over  to  Mr. 
Hooper;  Mr.  Hacket  informed  Mr.  Hooper  that  he  could  not  act  as  election  officer  there 
that  day.  He  said  he  was  election  officer,  and  he  would  act  as  judge.  There  was  a  few 
words  said  between  them.    Mr.  Hooper  ordered  the  police  out  of  the  room.     I  immedi- 
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ately  ordered  all  that  didu't  belong  there  out  of  the  room.  Hacket  went  to  the  door  and 
called  ill  two  other  officers,  and  he  grabbed  hold  of  Mr.  Hooper.  Mr.  Hooper  made  some 
resistance.  Hacket  said,  we  will  conduct  the  election  ourselves.  They  then  jerked  Mr. 
Hooper  off  the  chair  and  dragged  him  violently  to  the  door.  I  then  ordered  them  to 
leave  and  let  him  be.  One  of  them  grabbed  me  by  the  back  and  pushed  me  out  of  the  door. 
The  crowd  then  filled  up  the  room  so  as  I  could  not  get  back  again  in  that  door.  I  ran 
around  to  the  other  door.  X  met  Mr.  Eafferty,  the  other  window  inspector.  He  had  the 
books  and  papers  of  the  precinct.  I  looked  in  the  room,  and  they  were  cursing  and  swear- 
ing there,  and  I  thought  my  life  was  not  safe  there.  I  said,  then,  I  guess  we  had  better 
go  do wn  to  the  court  and  see  what  we  will  do.  We  then  went  down  to  get  legal  advice. 
We  had  to  wait  there  till  the  court  opened ;  the  court  opened ;  stated  our  case  to  Judge 
Allison ;  after  issuing  warrants  for  the  officers — police  officers — he  then  directed  us  to 
go  back  and  take  our  seats  as  election  officers.  After  looking  over  the  Digest,  he  stated 
that  we  were  the  qualified  officers.  I  then  stated  to  Judge  Allison  that  it  was  danger- 
ous for  us  to  go  there.  He  told  us  to  go ;  and  return  and  let  him  know  if  we  didn't  get 
in.  AVe  went;  rode  up  there  in  the  cars;  got  out  at  Jf orris  street;  then  walked  up  to 
Amber  street,  and  went  to  the  corner ;  I  looked  at  the  window  where  they  were  taking 
in  votes.  Ambrose  Simpson  was  there,  and  he  closed  the  shutters.  We  had  to  go  iu 
the  bar-room  to  get  to  the  door ;  Mr.  Hooper  went  ahead,  I  followed  after  him — and 
the  others  followed  after.  Mr.  Hooper  knocked  at  the  door ;  John  Martin  and  William 
W.  Bain,  constable  of  the  ward ;  he  told  him  that  he  could  not  go  in  there  ;  he  knocked 
again  and  the  door  was  locked  from  the  inside ;  he  turned  to  go  away  and  he  was 
struck  by  John  Martin,  and  then  there  was  a  kick  made ;  I  don't  know  whether  at  my- 
self or  Mr.  Hooper;  but  I  was  kicked  bj'  John  Martin.  After  that  I  had  to  look  out 
for  myself;  I  was  then  struck  again  in  the  back,  I  don't  know  who ;  by  that  time  Mr. 
Hooper  got  outside.  I  was  at  the  door ;  David  Martin  was  striking  Hooper.  There 
were  three  police  officers  on  the  opposite  side  of  the  street ;  tlie  officers  did  not  iryterfere 
to  prevent  him  from  getting  beat.  An  officer  went  over  and  arrested  Hooper  and  took 
him  to  the  station-house.  I  found  it  was  impossible  for  me  to  act  as  officer  tliere ;  I 
started  with  two  or  three  others  down  to  court;  I  went  before  Judge  Allison  in  court ; 
I  told  him  we  come  off  short,  one  or  two  missing,  locked  up.  He  then  sent  us  to  the 
other  court  for  habeas  corpus.  That  was  issued.  We  then  went  back  to  Judge  Allison ; 
he  gave  it  to  a  man  to  serve— the  habeas  corpus.  We  then  stayed  around  the  court 
there  for  the  rest  of  the  officers.  They  didn't  come,  and  the  judge  said  he  would  issue 
a  writ  for  the  mayor  if  they  didn't  come,  and  that  fetched  them.  They  then  postponed 
a  hearing  till  the  next  day,  I  believe,  at  10  o'clock.  Then  they  got  their  hearing,  and 
was  held  to  bail  in  the  sum  of  4f500  for  appearance  at  court. 

Q.  Then  I  understand  that,  notwithstanding  you  were  the  regular  elected  rettirn 
inspector  to  act  at  the  last  October  election  in  said  division,  you  were  ejected  by  force 
from  the  room  and  the  place  of  holding  the  election  ? 

(Objected  to.) 

A.  I  was. 

Q.  Did  you  vote  in  said  division  on  the  13th  of  October  last? — A.  I  did  not. 

Q.  Eor  whom  would  you  have  voted  for  a  member  of  Congress  had  you  not  been  pre- 
vented from  exercising  your  right  as  an  elector  by  the  police  and  the  rioters  on  that  day  ? 

(Objected  to.) 

A.  John  Moffet. 

Q.  Please  state  if  you  know  how  many  duly  qualified  democratic  electors  of  the  tenth 
division  of  the  Nineteenth  ward,  owing  to  the  action  of  the  police  and  the  rioters,  were 
deprived  of  the  right  to  vote  in  said  division  at  the  last  October  election. 

(Objected  to.) 

A.  To  the  best  of  my  opinion  about  one  hundred. 

Q.  Can  you  tell  me  what  position  Nathan  H.  Potts  held  on  tbe  13th  of  October  last, 
whom  you  have  named  as  one  of  the  usurpers  in  said  division,  and  also  give  me  the 
division  in  which  he  resided  on  the  13th  of  October  last  ? 

(Objected  to  as  grossly  incorrect  and  leading.) 

A.  He  held  the  position  of  telegraph  operator  in  the  eleventh  police  district.  He 
lived  in  the  sixth  division  of  the  Nineteenth  ward ;  had  lived  there  four  months.  He 
had  moved  before  the  October  election  out  of  the  tenth  divisio". 

Cross-examined  by  Mr.  Longstrbth  : 

Q.  What  is  your  age  and  occupation  ? — A.  Forty-seven  on  the  22d  day  of  next  Feb- 
ruary.   I  am  a  cordwainer  by  trade. 

Q.  How  did  it  happen  that  you,  a  return  inspector,  having  no  duties  to  perform 
until  8  o'clock  or  after,  were  there  so  early  with  only  the  other  democratic  election 
officers,  preparing  for  the  election? — A.  The  law  requires  me  to  be  there  at  7  o'clock; 
that  is  the  reason  I  was  there. 

Q.  Had  you  any  previous  arrangement  with  the  other  two  democratic  officers  whom 
you  met  there,  to  meet  them  at  the  polls  some  time  previous  to  the  hour  for  commenc- 
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ing  the  election  ? — A.  I  had  told  my  clerk  to  be  there  in  the  morning.     I  think  that 
was  all. 

Q.  Had  you  no  arrangement  with  Hooper  or  Rafferty? — A.  No,  sir. 

Q.  Had  you  been  sworn  when  you  went  there  that  morning'? — A.  No,  sir. 

Q.  Were  you  sworn  at  all  to  act  as  return  inspector  that  day  ? — A.  I  was  not.  They 
prevented  me  from  being  sworn. 

Q.  Who  pushed  you  out  of  the  door? — A.  That  I  can't  say  positive.  He  had  a 
uniform  on — a  police  uniform ;  all  but  the  hat. 

Q.  Did  Addis  or  any  other  of  the  election  offlcers  order  you  to  go,  or  make  any 
objections  to  your  remaining  and  acting  as  return  inspector? — A.  I  don't  remember 
any  of  them  saying  so.     I  was  pushed  out  and  could  not  get  back  again. 

Q.  When  you  went  around  to  the  other  door,  after  being  pushed  out,  and  met  Raf- 
ferty, what  was  there  to  prevent  you  from  going  into  the  room  again? — A.  Well,  they 
were  so  boisterous  and  noisy  in  there,  cnrsiug  and  swearing,  that  I  did  not  think  it 

safe  to  go  in.     I  don't  consider  Theodore  Hackett The  last  eight  or  nine  years  we 

have  not  held  an  election  in  that  precinct  without  being  disturbed  by  Theodore  Hackett 
and  others.  ' 

Q.  Did  any  one  say  or  do  anything  to  you  that  morning  until  you  attempted  to  inter- 
fere in  the  way  you  have  detailed  in  favor  of  Hooper? — A.  No ;  for  I  went  directly  in 
the  room,  and  there  were  no  one  there  until  they  came. 

Q.  AVhen  you  were  jjushed  out  of  the  door,  had  the  time  for  opening  the  election 
arrived  ? — A.  No  ;  I  think  it  wanted  a  couple  of  minutes  of  it. 

Q.  Was  Auibrose  Simpson  outside  of  the  window  when  he  closed  the  shutters  ? — A. 
He  was. 

Q.  Was  it  not  just  the  end  of  an  hour,  when  the  election  is  generally  intermitted 
for  a  few  minutes,  for  the  purpose  of  transferring  the  ballots  from  the  boxes  for  the 
hourly  count  ? — A.  Tliat  is  more  than  I  can  state.     I  don't  know  the  exact  time . 

Q.  Did  you  mean  to  leave  the  impression  by  your  testimony  in  chief  that  Ambrose 
Simpson,  seeing  you,  closed  the  shutters  to  prevent  you  communicating  with  the  officers 
inside  through  the  window  ? — A.  I  don't  know  of  any  other  object  he  could  have,  for 
he  never  closed  the  window  shutters  when  we  were  taking  count  of  votes.  ' 

Q.  Did  you  go  up  to  the  window  ? — A.  I  did  not. 

Q.  Was  there  any  other  further  circumstances  casting  any  impediment  in  the  way 
of  your  acting  as  election  officer  except  those  you  have  detailed  ? — A.  I  don't  think 
there  is. 

Q.  Did  you  afterward  go  up  to  the  window  and  offer  to  vote? — A.  I  did  not.  I  was 
afraid  to  go  there  to  the  polls  to  vote  for  fear  of  bodily  harm. 

Q.  What  made  yon  afraid? — A.  Because  they  had  always  been  fighting  around  the 
precinct  every  election,  and  it  is  impossible  to  get  our  vote  in  when  there  was  no 
disturbance  without  fighting  it  ii> — especially  since  the  police  station-house  has  been 
in  that  division. 

Q.  How  long  has  the  police  station-house  been  in  that  division?— A.  Ten  years,  to 
my  knowledge,  and  over. 

Q.  Please  give  me  the  names  of  all  the  democratic  electors  out  of  the  oae  hundred 
that  you  have  spoken  of  as  being  prevented  from  voting,  who,  to  your  personal  knowl- 
edge, staid  away  from  the  polls  through  fear. — A.  I  can't  name  the  whole  one  Inmdred ; 
I  can't  name  them. 

Q.  (Question  repeated.) — A.  Well,  I  was  one;  I  can't  name  a  hiindred  men  staying 
away  from  the  polls.     I  didn't  make  that  positive  assertion. 

Q.  I  again  ask  you  to  name  any  democratic  electors  beside  yourself  who,  to  your 
pei'soiial  knowledge,  staid  away  from  the  polls  that  day  through  tear  ? — A.  There  were 
twenty -three  democratic  electors  voted  there,  all  told. 

Q.  i  again  ask  you  to  name  any  democratic  elector  besides  yourself  who  you  know 
staid  away  from  the  jjolls  that  day  through  fear? — A.  Well,  I  heard  dififereut  men  say 
they  did,  but  I  have  every  reason  to  believe  them  ;  but  I  don't  know.  I  coiild  name 
some. 

Q.  Please  name  them. — A.  Frederick  Farley,  John  Farley.  I  can't  think  of  names; 
they  slip  my  memory. 

Q.  When  did  Frederick  Farley  and  John  Farley  tell  you  they  were  afraid  to  go  to. 
the  polls  on-  the  day  of  the  last  October  election  ? — A.  Frederick  Farley  told  me  on 
election  evening  that  it  was  dangerous  to  go  up  there,  and  he  did  not  go  aud  vote;; 
and  John  told  me  oue  day  through  the  week;  on  Friday  aifter  the  election,  I  believe.. 

Q.  Did  either  of  them  "tell  you  by  whom  they  had  been  threatened  or  deterred  from 
going  to  the  polls  ?— A.  They  did  not. 

Q.  After  your  return  from  court  the  second  time  did  you  remain  in  the  neighborhood 
of  the  polls'?— A.  I  went  home;  my  home  was  in  the  neighborhood. 

Q.  Could  you  see  the  window  at  which  the  votes  were  being  received  from  your 
house? — A.  No,  sir. 

Q.  Do  you  know  whether  or  not  the  election,  after  the  jiolls  vrere  opened,  was  con- 
ducted quietly  and  peaceably  ? — A.  Well,  I  was  in  court,  with  the-  exception,  of  thS'. 
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time  I  was  sent  up  by  the  judge.    Then  it  didn't  appear  very  quiet  and  peaceable  ;  I 
don't  know  farther.     I  have  been  lame  some  since  that  day  over  it. 

Q.  On  that  occasion  was  not  the  disturbance  you  have  mentioned  confined,  to  the 
bar-room  of  the  tavern,  and  the  striking  of  Hooper  in  the  street? — A.  I  think  it  was ; 
in  the  bar-room  and  in  the  street.  Hooper  made  no  resistance,  nor  I  made  no  resist- 
-ance. 

Q.  Did  you  see  a  line  of  voters  in  any  way  interfered  with? — A.  No,  sir. 

Q.  Was  Nathan  H.  Potts  holding  the  position  of  telegraph  operator  at  the  station  on 
the  13th  day  of  October,  1868?— A.  He  was,  on  the  12th  and  on  the  14th. 

Q.  Do  you  not  know  that  he  resigned  before  and  was  reappointed  after  the  elec- 
tion ? — A.  On  the  evening  of  the  12th  and  on  the  morning  of  the  14th  I  saw  him  at  the 
telegraph  operating.    I  think  it  is  doubtful  that  he  did. 

Q.  Did  you  prosecxite  the  men  who  put  you'  ont  of  the  room  for  assault  and  battery? — 
(Objected  to.) — A.  Well,  all  the  prosecution  there  was,  was  wlien  the  judge  held  them 
to  bail.    I  didn't  prosecute  them. 

Q.  Had  you  acted  at  any  previous  election  in  that  precinct  as  an  election  oifioer  ? — 
(Objected  to.) — A.  Yes,  frequently.  I  have  lived  there  nineteen  years,  and  I  have 
been  election  officer  a  good  many  times  j  a  half  dozen,  anyhow. 

Q.  Did  you  act  as  election  officer  under  your  election  in  October,  1867,  at  any  time 
previous  to  October,  1868  ? — A.  No ;  there  were  no  elections. 

PETER  B.  BEOWEE. 

Sworn  to  and  subscribed  this  28th  day  of  January,  A.  D.  1869. 

CHAELES  M.  CAEPENTEE, 
WM.  E.  HEINS, 

A  Mermen. 

James  Eafferty,  being  duly  sworn,  doth  depose  and  say: 

By  Mr.  Fauncb  : 

Question.  Where  do  you  live? — Answer.  No.  426  Otis  street,  tenth  division  of  the 
Nineteenth  ward. 

Q.  Were  you  an  officer  of  election  in  said  division  at  the  election  held  on  the  13th 
of  October  last? — A.  I  was  appointed  as  an  officer;  window  inspector. 

Q.  Were  you  the  legal  window  inspector  in  said  division  at  the  last  October  election  ? 

(Objected  to.) 

A.  I  was  appointed  by  Mr.  Henry  the  legally  elected  minority  window  inspector. 

Q.  Please  state  under  what  circumstances  you  were  so  appointed. — A.  The  division 
was  divided,  and  Mr  Henry  being  in  the  new  division,  he  appointed  me  for  the  tenth. 
He  said  he  couldn't  act  in  the  old  division — live  in  one  division  and  act  in  another.  He 
appointed  me  for  the  old.  ^ 

Q.  Did  you  act  as  window  inspector  m  said  division  at  the  last  October  election  ? — 
A.  No,  sir. 

Q.  Please  state  in  your  own  way  why  you  did  not  act  as  such  officer,  and  all  that 
occurred  at  the  time  you  went  to  the  polls  for  the  purpose  of  acting  on  the  mornmg  of 
the  13th  of  October  in  said  division. — A.  I  went  to  the  polls  about  quarter  before 
seven,  and,  getting  ready  to  receive  votes,  I  saw  Mr.  Addis  in  the  room.  He  said  that 
he  was  going  to  act  as  judge  of  the  election  on  that  day.  Mr.  Hooper  sat  on  the  chair ; 
said  that  he  was  legally  appointed  judge,  and  was  going  to  act  as  judge  that  day. 
Addis  said  that  he  was  going  to  act  as  jndge.  They  began  arguing.  Mr.  Haokett, 
Sergeant  Hackett,  came  in  the  room  and  asked  Mr.  Addis  if  he  wanted  the  room  cleared. 
Mr.  Addis  said  he  did.  Mr.  Hackett  and  one  or  two  more  officers  got  hold  of  Mr. 
Hooper  and  ran  him  out  of  the  room.  Then  the  crowd  got  in  the  room  and  Mr.  Bro  wer 
was  run  out.  The  return  inspector  and  I,  thinking  I  was  going  to  share  the  same 
fate,  I  took  the  i^apers  away  with  me,  and  we  went  down  to  the  court;  Mr.  Brovver, 
Mr.  Hooper,  Mr,  Jones,  and  myself.  Mr.  Hooper  and  Mr.  Brower  went  in  the  court- 
room, and  I  don't  know  of  anything  that  happened  there;  but  when  they  came  out  I 
went  up  with  them  in  the  car,  and  they  told  me  (objected  to)  that  the  judge  told  tliem 
to  go  up  and  demand  their  place  as  election  officers.  We  got  out  of  the  car  Front 
and  Norris  streets  and  walked  up  as  far  as  Otis.  I  told  them  to  stand  on  the  corner 
until  I  went  up  and  changed  my  clothes.  When  I  had  come  out  of  the  house  I  looked 
for  them,  but  could  not  see  them.  Then  I  started  for  the  division  house  and  met  Mr. 
Jones,  who  told  me  to  turn  back;  that  they  had  beat  Hooper  and  Brower,  and  it  wasn't 
safe  for  me  to  go.  Then,  turning  toward  home,  I  looked  on  the  other  side  of  the  street 
and  saw  Mr.  Hooper  under  arrest.     Tliat  is  all. 

Q.  Did  you  vote  in  said  division  at  the  October  election? — A.  No,  sir. 

Q.  For  whom  would  you  have  voted  for  a  member  of  .Congress  had  you  not  been 
prevented  from  exercising  your  riglit  as  an  elector  ? — A.  Mr.  Jplin  Moffet. 

Q.  Were  you  or  were  you  not  kept  away  from  the  polls,  on  the  13th  of  October  last, 
by  the  action  of  the  police  and  the  persons  who  were  there  assisting  them  ?— A.  I  wa^ 

H.  Mis.  Doc.  152 38 
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at  court  in  the  court-room  some  two  or  three  hours  -waiting  for  the  officers  to  he  brought 
tliere  by  a  warrant  sent  for  them.  I  have  got  such  a  bad  memory,  I  can't  recollect 
that. 

Q.  Why  did  you  not  vote  in  snid  division  ? — A.  I  thought  there  was  no  use  in  voting,. 
I  didn't  think  the  men  who  were  there  had  any  right  to  be  there,  and  therefore  didn't  go. 

Q.  Please  state  how  many  qualiflud  democratic  electors  of  said  division  did  not 
vote  at  the  last  October  election  ?— A.  Well,  I  judge  from  seventy  to  seventy-five. 

Q.  What  has  been  the  democratic  vote  of  said  division*? — A.  I  suppose  there  was- 
about  one  hundred  democratic  votes  polled  in  the  November  election  ;  I  judge  there 
was  that  many. 

Q.  Do  you  not  know  that  there  was  not  a  large  number  of  democratic  electors  in. 
said  division  who  did  not  vote  at  the  November  election  1 

(Objected  to.) 

A.  I  know  of  two  that  did  not  vote  in  November, 

Q.  Were  all  the  officers  who  conducted  the  election  alleged  to  have  been  held  in  the 
tenth  division  of  the  Nineteenth  ward  on  last  October,  republicans  ? — A.  They  were  all. 
republicans. 

No  cross-examination.' 

JAMES   EAFFERTY,  Jr. 

Sworn  to  and  subscribed  this  2.Sth  day  of  January,  A.  D.  1869. 

CHARLES  M.  CARPENTER, 
WILLIAM  R.  HEINS, 

Aldernien. 

The  majority,  however,  fail  in  their  partial  review  of  the  evidence  to 
look  upon  the  proved  and  sworn  declarations  as  to  the  force  and  intimi- 
dation— we  may  say  riot — in  this  division.  If  any  division  vote  in  this- 
congressional  district  ought  to  be  declared  void,  this  district  should  in 
our  oijinion  have  priority. 

The  fourth  division  of  the  Seventeenth  ward  is  also  impugned  by  the 
contestant.  He  claims  24  illegal  votes  by  the  sworn  statement  of  Mr.. 
Geo.  Painter.  Fourteen  of  these  24  alleged  illegal  votes  are  satisfactorily 
accounted  for  by  the  testimony  of  Mr.  James  Gilchrist,  hereunto  directly 
annexed : 

James  Gilchrist,  being  duly  sworn,  doth  depose  and  say : 

By  Mr.  Hirst,  jr. : 

Question.  Where  do  you  reside  ? — Answer.  I  reside  at  No.  240  Oxford  street,  seventh, 
division  of  the  Seventeenth  ward. 

Q.  Where  did  you  reside  at  the  time  ot  the  last  October  election  ? — A.  In  the  fourth, 
division  of  the  Seventeenth  ward,  No.  1349  Hancock  street. 

Q.  Mr.  Painter,  witness  called  on  the  part  of  contestant,  has  stated  under  oath  that 
he  compared  the  list  of  voters  with  the  list  of  taxables  in  the  fourth  division  of  the 
Seventeenth  ward,  with  a  view  to  ascertain  how  many  voted  whose  names  were  not 
on  the  list  of  taxables,  and  in  response  to  the  question  gave  the  following  names :  John 
McAllister,  John  McDonald,  Joseph  James  O'Rourke,  Thomas  O'Rourke,  E.  F.  Glacken, 
Patrick  Kebler,  Isaac  Cohen,  George  Cohen,  Thomas  Landy,  George  W.  Bornman,  John 
Murphy,  .Joim  Donnelly,  Dominiok  Murphy,  John  Cook,  Henry  Black,  Christian  Steu- 
ben, Adam  Goodfleteher,  John  Faber,  and  Walter  Dewing;  please  tell  me'  whether 
you  canvassed  that  division  and  made  inquiries  as  to  these  persons  as  to  their  being 
residents,  and  what  was  the  result  of  those  inquiries,  giving  them  name  by  name  and 
their  residence? — A.  I  did  canvass  the  division  because  I  seen  from  one  of  the  daily 
papers  the  evidence  of  Mr.  Painter.  I  afterward  made  it  my  business  to  go  round  to 
those  parties  to  their  residences.  John  McAllister  resides  in  Palethorpe  street  above 
Thomjjson,  on  the  west  side  of  the  street.  He  voted  his  first  vote  in  October 
last.  .John  McDonald,  in  Girard  avenue,  on  the  north  side.  The  reason  why  that 
lie  don't  appear  on  the  assessment  list  is.  that  there  was  a  dispute  arose  at  the  extra 
assessment,  and  the  assessors  made  up  their  minds  that  each  party  coming  to  get 
assessed  should  either  show  naturalization  papers  or  take  an  affidavit  before  an  alder- 
man that  they  had  a  right  to  be  assessed.  Mr.  McDonald  being  American  born,  and 
not  requiring  naturalization  papers,  and  would  not  satisfy  them  to  take  an  affidavit 
before  an  alderman,  he  was  not  assessed ;  but  a  great  many  in  the  division  knew  that 
he  was  a  regular  citizen  ;  I  did  myself.  Joseph  James  O'Rourke  and  Thomas  O'Rourke 
both  reside  in  Second  street  between  Thompson  and  Master,  on  the  east  side  of  Second, 
and  are  regular  voters.  Edwin  F.  Glacken  resides  in  the  same  house,  a  brother-in-law 
to  them.    Patrick  Kebler  resided  back  of  1232  Mascher  street,  in  the  rear  of  Henry 
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Black's.  Isaac  Colieu  and  George  Cohon,  his  son,  reside  at  143  Girard  avenue.  The 
fatlier  told  me  that  he  and  his  sou  were  both  bona  flde  voters.  Thomas  Landy  resided 
in  Hancock  street  at  the  time  I  canvassed  tliis,  back  of  the  first  house  above  Thomp- 
son street.  George  Wasliington  Bornman  resides  on  the  west  side  of  Mascher,  between 
Thompson  and  Master.  John  Murphy  resided  in  Hancock  street  below  Thompson,  on 
the  west  side.  John  Donnelly  resided  in  Palethorpe  street  below  Master,  ou  the  east  side, 
and  voted  ou  age,  which  I  believe  is  a  bona  fide  voter.  Dominick  Murphy,  jr.,  resides 
in  Second  street,  between  Thompson  and  Master,  ou  the  east  side.  John  Cook  resides 
in  Palethorpe  street,  between  Thompson  and  Master,  on  the  east  side.  Henry  Black 
resides  in  12:32  Mascher  street,  on  the  west  side.  Christian  Steuben  resided  in  Hancock 
below  Master  at  the  October  election,  and  after  for  some  time.  A  musician  by  pro- 
fession, Adam  Goodfletcher,  (tliere  is  anotlier  name  nearly  the  same  as  this,)  lives  in 
Hancock  street,  between  Master  and  Thompson.  Baker  by  profession,  John  Faber,  he 
resided  with  his  futher-in-la\v,  Mr.  Wolf,  in  Hancock  street,  between  Thompson  and 
Master,  on  the  east  side,  at  the  time  of  the  October  election  and  some  time  after. 
Walter  Dewing  resides  in  Palethorpe  street  with  his  mother,  between  Girard  avenue 
and  Thompson,  east  side. 

Q.  Were  not  all  the  persons  yon  have  mentioned  residents  in  the  fourth  division  of 
the  Seventeenth  ward  at  the  time  of  the  last  October  election,  to  the  best  of  your 
knowledge  and  belief  ?— A.  Yes,  sir. 

This  reduces  the  claim,  Appendix  D,  even  if  clearly  made  out  as  votes 
improperly  allowed,  to  ten,  in  this  division. 

The  minority,  if  time  could  be  allowed,  (which,  by  the  by,  has  been 
refused,  unaccoantably,  in  this  case,)  would  make  a  thorough  and  full 
examination  of  the  testimony,  so  as  to  exhibit  the  exact  result  of  the 
evidence  taken ;  a  cursory  review  of  it  makes  it  manifest  that  many  of 
the  votes  called  in  question  by  Mr.  Myers  would  be  satisfactorily  account- 
ed for  by  Mr.  Motfet.  In  the  main  it  would  appear,  as  we  believe, 
favorable  to  Mr.  Moffet.  We  are,  however,  forced  to  the  review  upon 
examination  as  shown  in  large  proportions,  and  we  can  thus  overturn 
the  result  violently  reached  by  the  majority. 

Thus  it  will  appear  : 

Moffet's  returned  majority 127 

Eeview  of  tally  papers  entitles  him  to = 5 

Admitted  frauds  against  him — single  votes  proved  in  each  individ- 
ual case 53 

Actual  majority  as  above  for  Mr.  Moffet 185 

Deduct : 

Gain  for  Mr.  Myers  by  re-examination  of  tally 35 

Illegal  votes  agreed  to  by  both  parties 30 

65 

Ascertained  majority  for  Moffet 120 

Taking  an  enlai'ged  view,  by  throwing  out  (as  it  should  be  by  fair 
dealing)  the  tenth  division,  Nineteenth  ward,  where  the  polls 
were  taken  possession  of  by  an  armed  mob , . . .     173 
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The  minority,  therefore,  submit  to  the  consideration  and  favorable 
action  of  the  House  the  following  resolution : 

Resolved,  That  the  evidence  does  not  warrant  the  displacement  of 
John  Moffet  irom  the  seat  now  occupied  by  him  in  this  House,  and  that 
he  is  entitled  to  the  same,  and  ask  that  they  be  relieved  from  the  further 
consideration  of  the  subject. 

SAML.  J.  EANBALL. 
A.  G.  BUEli. 
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'    GEOEGIA  BLEOTIOF  CASES. 

Where  members  claimed  under  an  ordinance  of  a  State  constitutional  couveution  to 
hold  seats,  upon  one  set  of  certificates,  and  one  etection,  in  two  Congresses,  it  was  held 
that  (no  particular  Congress  being  mentioned  in  the  certificates)  where  the  members 
elect  took  their  seats  in  one  Congress  the  force  of  their  election  was  exhausted,  nor 
could  the  State  convention  render  valid  a  claim  to  sit  in  two  Congresses,  where  there 
was  a  single  election. 

House  adopted  the  report  nem.  con.  ': 

January  28, 1870. — Mr.  Churchill,  from  the  Committee  of  Elections,  made 

the  following  report: 

The  Committee  of  Elections,  to  which  were  referred  the  credentials  of  P. 
M.  B.  Young,  Nelson  Tift,  W.  P.  Edwards,  J.  W.  Glift,  Samuel  F.  Gove, 
and  G.  M.  Prince,  claiming  seats  as  representatives  from  the  State  of 
Georgia,  submits  the  following  : 

In  November,  1867,  under  the  reconstruction  acts  of  Congress,  mem- 
bers of  a  convention  to  form  a  constitution  of  the  State  of  Georgia  were 
elected.  This  convention  convened  on  the  9th  day  of  December,  1867, 
and  proceeded  with  the  only  duty  which,  under  those  acts,  they  had  ta 
perform,  and  on  the  11th  of  March,  1868,  they  adopted  a  constitution  to 
be  submitted  to  the  people  under  the  acts  above  referred  to. 

On  the  11th  of  March,  1868,  Congress  passed  an  act,  the  second  sec- 
tion of  which  reads  as  follows : 

.  Sec.  2.  And  he  it  furtJier  enacted,  That  the  constitutional  convention  of  any  of  the 
States  meutioned  in  the  acts  to  which  this  is  amendatory  may  provide  that  at  the  time 
of  voting  upon  the  ratification  of  the  constitution,  the  registered  voters  may  vote  also 
for  members  of  the  House  of  Representatives  of  the  United  States,  and  for  all  elective 
offlcers  provided  for  by  the  said  constitution  ;  and  the  same  election  officers  who  shall 
make  the  return  of  the  votes  cast  on  the  ratification  or  rejection  of  the  constitution 
'shall  enumerate  and  certify  the  votes  cast  for  members  of  Congress. 

.  Under  the  authority  of  this  section,  although  anticipating  its  passage, 
the  convention  on  the  10th  of  March,  1868,  adopted  an  ordinance  which 
provided  that  an  election  should  be  held,  beginning  on  the  20th  of  April, 
1868,  "for  voting  on  the  ratification  of  the  constitution,  and  for  gover- 
nor, members  of  the  general  assembly,  representatives  to  the  Congress 
of  the  United  States,  and  all  other  ofl&cers  to  be  elected  as  provided  in 
the  constitution."  It  was  further  provided  "  that  the  persons  so  elected 
shall  enter  upon  the  duties  of  the  several  offices  to  which  they  have  been 
respectively  elected,  when  authorized  so  to  do  by  acts  of  Congress  or  by 
■the  order  of  the  general  commanding;  and  shall  continue  in  office  till  the 
regular  succession  provided  for  after  the  year  1868,  and  until  "successor's 
are  elected  and  qualified ;  so  that  said  offlcers  shall  each  of  them  hold 
their  offices  as  though  they  were  elected  on  the  Tuesday  after  the  first 
Monday  of  IsTovember,  1868,  or  elected  or  appointed  by  the  general 
assembly  next  thereafter." 

General  Mead  was  further  requested  by  the  same  ordinance  to  cause 
due  returns. to  be  made,  and  certificates  of  election  to  be  issued  by  the 
proper  officers.  Under  this  ordinance  an  election  was  held,  beginning 
on  the  20th  April,  1868,  at  which  representatives  in  Congress  were  voted 
for  in  the  several  congressional  districts,  each  voter  so  voting  deposit- 
ing but  a  single  ballot,  on  which  was  inscribed  "  for  representative  in 
Congress,"  with  the  name  of  the  person  for  whom  he  voted.  At  this 
time  there  was  no  act  of  Congress  in  existence  giving  representation  in 
Congress  to  Georgia,  and  therefore  no  time  when,  by  the  terms  of  the 
above  ordinance,  the  terms  of  the  persons  so  voted  for  could  commence. 
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On  the  25th  of  June,  18C8,  Congress  passed  a  law  which  declared  that 
Georgia  should  be  entitled  and  admitted  to  representation  in  Congress' 
when  the  legislature  of  the  State  should  have  duly  ratified  article  four- 
teen of  the  amendments  to  the  Constitution,  and  should  also,  have  given 
the  assent  of  the  State  to  certain  fundamental  conditions  speQified  in 
the  act;  and  th6  President  was  required,  within  ten  days  after  the  receipt 
of  ofiBcial  intelligence  of  the  fact,  to  issue  a  proclamation  announcing 
the  ratification  by  the  legislature  of  the  fourteenth  amendment. 

On  the  1st  of  July,  1868,  General  Meade  issued  certificates  of  election 
to  the  several  persons  who  had  received  a  majority  of  votes  for  repre- 
sentative in  Congress  in  their  respective  districts,  which  certificate,  for- 
the  first  congressional  district,  was  in  the  following  form  : 

Headqdakters  Third  MtLiTARY  District, 
(Georgia,  Florida,  and  Alabama.) 
From  the  returns  inacle  to  these  headquarters  by  the  hoards  of  registration  of  the  elec- 
tion held  in  the  State  of  Georgia  for  civil  officers  of  said  State,  and  for  members  of  Con- 
gress, under  the  provisions  of  General  Order  No.  40,  Issued  from  these  headquarters, 
which  election  commenced  on  the  20th  day.  of  April  and  coutinuedfour  days,  Wis  herelri/ 
certified  that  it  appears  that  in  said  election  J.  W.  Clift  received  a  majority  of  the  votes 
cast  for  a  representative  to  the  Congress  of  the'  United  States  from  the  fii'st  congres- 
sional (Ihtyict  in  said  State  of  Georgia. 

GEORGE  G.  MEADE, 
Major  General  U.  S.  A.,  Commanding. 

Atl.'VNTA,  Ga.,  July  1,  1S68. 

The  certificates  were  similar  in  Ibrm,  with  changes  only  of  the  name 
of  the  person  certified  to  be  elected. 

The  convention  adjourned  on  the  11th  March,  1868,  the  constitution 
providing  that  the  general  assembly,  shoidd  meet  within  ninety  days  of 
the  adjournment  of  the  convention,  and  annually  thereafter  on  the  sec- 
ond Wednesday  in  January,  or  on  such  other  day  as  the  general  assembly 
might  provide.  This  last  fact  is  important,  since  it  has  been  claimed 
before  the  committee  that,  under  the  constitution  of  Georgia,  no  election 
for  members  of  Congress  could  be  held  until  the  year  1870.  The  clause 
of  the  constitution  so  referred  to  is  as  follows — article  2,  section  11 : 

The  election  of  governor,  members  of  Congress,  and  the  general  assem- 
bly, after  the  year  1868,  shall  commence  on  the  Tuesday  after  the  first 
Monday  in  November,  unless  otherwise  provided  hy  law. 

But  this  puts  no  limitation  whatever  upon  the  powers  of  the  general 
assembly  to  regulate  the  time  and  frequency  of  elections,  and,  taken  in 
connectioii  with  the  general  grant  of  power  to  the  general  assembly  (ar- 
ticle 3,  section  5,  1)  to  pass  any  law  consistent  with  the  constitution 
they  might  deem  necessary  to  the  welfare  of  the  State,  gave  them  full 
control  of  the  subject,  and  the  convention  having  required  the  general 
assembly  to  meet  within  ninety  days  of  their  own  adjournment,  and  also 
on  the  second  Wednesday  of  the  following  January,  the  fullest  opportu- 
nity was  given  to  the  latter  to  provide  by  further  legislation,  if  necessary, 
for  the  proper  representation  of  the  State  in  Congress. 

On  the  8th  of  July,  1868,  the  general  assembly  of  Georgia  organi/.ed, 
and  soon  after  ratified  the  fourteenth  amendment,  and  assented  to  the 
fundamental  conditions  mentioned  in  the  amendatory  reconstruction 
act  of  June  25,  1868 ;  and  the  President  thereupon,  on  the  27th  day 
of  July,  1868,  issued  his  proclamation  of  the  fact  of  such  ratification. 
The  members  elect  from  Georgia  thereupon,  in  July,  1868,  presented 
their  certificates  of  election  received  from  General  Meade,  and,  so  far  as 
eligible,  were  thereon  admitted  to  seats  in  the  fortieth  Congress. 
.  Afterward,  in  November,  1868,  the  governor  of  the  State  issued  com- 
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missions  to  each  of  these  parties,  based  upon  the  same  election,  a  copy 

of  which  is  as  follows : 

********* 

These  commissions  are  now  presented  to  the  forty-first  Congress,  and 
the  persons  holding  them  claim  that,  by  the  election  of  April  20,  1868, 
and  the  ordinance  of  the  convention  under  which  that  election  was  held, 
they  have  a  right  to  seats  in  the  forty-first  Congress,  although  they  have 
already  by  virtue  of  the  same  election  taken  and  held  seats  in  the  for- 
tieth Congress. 

This  commission,  as  evidence  of  an  election  under  the  ordinance  In 
question,  is  unauthorized.  The  only  person  who  was  authorized  by  that 
ordinance  to  issue  certificates  of  election  was  General  Meade.  That 
ordinance  was  adopted  by  the  convention  itself,  i)rior  to  the  adoption  of 
the  constitution  of  the  State,  and  is  the  only  law  governing  that  elec- 
tion, and  its  force  is  preserved  by  the  constitution  itself,  which  provided 
(sec.  12  of  art.  11)  that  the  ordinances  of  the  convention  on  the  subject 
of  this  first  election  should  have  the  force  of  laws,  until  they  expired  by 
their  own  limitation,  and  as  the  ordinance  is  unlimited  in  this  respect 
it  follows  that  the  only  valid  certificate  of  election  under  that  ordinance 
must  come  from  General  Meade. 

But  by  comparing  the  commission  Issued  by  Governor  Bullock  with 
the  certificate  of  election  given  by  General  Meade,  it  will  be  seen  that 
they  relate  to  the  same  election,  the  same  officer,  and  the  same  office ; 
that  the  commission  of  Governor  Bullock  is  issued  under  his  general 
power  and  duty  to  grant  commissions  to  persons  elected  to  ofiice  in  the 
State ;  that  it  confers  and  attenapts  to  confer  no  powers  not  already  con- 
ferred by  the  certificate  of  General  Meade ;  and  that  the  rights  of  the 
claimants  whose  cases  have  been  referred  to  the  committee  are  the  same 
as  though  the  papers  referred  to  the  cominittee  liad  been  the  certificates 
of  General  Meade  and  not  the  commissions  of  Governor  Bullock.  It  is 
a  case. of  duplicate  credentials  to  the  same  individual,  of  which  this 
committee  has  already  had  more  than  one  example. 

For  the  true  interpretation  of  these  papers  we  must  look  to  the  law 
of  Congress  and  the  ordinance  of  the  convention  of  Georgia  under  which 
the  election  was  held,  and  also  to  the  action  of  the  voters  themselves,  of 
the  persons  claiming  to*  have  been  elected,  and  to  the  previous  action  of 
the  House.  We  shall  thus  ascertain  when  the  term  of  ofiice  of  these 
parties  commenced;  for,  that  determined,  the  laws  and  Constitution  of 
the  United  States  will  determine  when  it  ended. 

The  act  of  March  11,  1868,  authorized  the  voters  of  Georgia  to  vote 
for  members  of  the  House  of  Eepresentatives,  which  was  done  on  the 
20th  of  April  following,  when  these  claimants  were  elected.  On  the  25th 
of  June  following  Congress  enacted  that  Georgia  shoiild  be  admitted  to 
rei^resentation  in  Congress  when  certain  conditions  were  comijlied  with, 
and  that  the  act  should  take  effect  upon  such  compliance.  These  condi- 
tions were  complied  with  in  July,  1868,  and  thereupon  Georgia  became 
at  once  entitled  to  representation  in  Congress,  for  which  she  had  already 
chosen  her  representatives.  In  what  Congress  were  they  entitled  to 
take  their  seats  upon  such  compliance?  Certainly  not  in  the  forty  first 
Congress,  which  would  not  come  into  existence  for  several  months,  and  a 
seat  in  which  could  not  answer  this  right  of  Georgia  under  their  acts  to: 
immediate  representation.  It  could  only  be  the  fortieth  Congress,  then 
in  existence,  then  in  session,  in  fact.  To  claim  that  a  right  of  immedi- 
ate representation  upon  the  happening  of  a  certain  event,  which  was 
guaranteed  by  the  law  of  June  25,  1868,  could  be  satisfied  with,  or  be 
interpreted  as  referring  to,  a  right  to  a  seat  in  a  future  Congress,  when 
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■a  present  Congress  was  in  existence  and  legislating  with  respect  to  the 
people  to  whom  this  right  was  conditionally  guaranteed,  is  absurd ;  to 
state  the  proposition  is  to  answer  it. 

To  the  same  effect  is  the  ordinance  itself,  which  recites  in  its  pream- 
ble as  reasons  for  its  passage,  "  that  all  civil  officers  are  only  provisional 
until  the  State  is  represented  in  Congress,"  and  that  "  the  interest  of 
Georgia  requires  that  all  civil  offices  should  be  filled  by  loyal  citizens, 
according  to  the  provisions  of  the  constitutioQ  being  framed  by  this  con- 
vention, at  the  earliest  practicable  moment." 

The  object  of  the  laws  of  Congress  of  March  11,  June  25,  1808,  as 
well  as  of  the  ordinance  of  the  convention,  was  to  provide  for  and 
secure  immediate  representation,  and  not  future  representation,  which 
could  be  attended  to  by  the  legislature  when  the  State  had  fully  re- 
turned to  civil  rule.  The  object  as  well  as  the  terms  of  both  laws  and 
ordinance  require  us  to  interpret  them  as  providing  only  for  the  election 
of  members  of  Congress  who  should  be  members  of  whatever  Congress 
was  in  existence,  when  the  right  of  representation  in  Congress  was  re- 
stored to  Georgia.  The  action  of  the  people  of  Georgia,  voting  at  that 
election,  seems  conclusive  on  this  point.  In  accordance  with  the  law 
of  Congress  of  February  28,  18G8,  and  of  the  ordinance  of  their  own 
convention,  they  voted  for  representatives  in  Congress,  naming  no 
Congress  as  that  to  which  they  were  elected,  but  leaving  that  to  be  de- 
termined by  events. 

The  action  of  the  persons  elected,  as  well  as  of  the  House,  was  in 
entire  harmony  with  this  view.  Immediately  upon  the  compliance  of 
Georgia  with  the  required  conditions,  their  members  presented  them- 
selves, and  the  House  received  them  as  representatives  from  that  State. 

It  is  too  late  for  these  claimants  to  deny  that  their  election  entitles 
them  to  sit  in  the  fortieth  Congress.  Their  own  action  has  estopped 
them  from  such  denial,  and  unless  they  can  show  themselves  entitled 
by  the  election  of  April  20,  1868,  to  hold  for  two  terms,  the  force  of 
their  election  is  exhausted. 

The  action  of  the  jieople  iu  voting  for  them  as  representatives  in  Con- 
gress, and  their  certificates  of  election  as  such  representatives,  have  been 
fully  answered  by  admitting  them  as  such  representatives  to  the  for- 
tieth Congress.  S'or  was  it  a  matter  of  choice  with  these  men  whether 
they  should  present  themselves  for  admission  to  the  fortieth  or  to  the 
forty-first  Congress.  By  the  ordinance  of  the  convention  under  which 
this  election  was  held,  and  the  law  of  Congress  of  June  25,  1868,  they 
were  to  enter  upon  the  duties  of  their  office  whenever  the  State  of  Geor- 
gia had  complied  with  the  conditions  mentioned  iu  the  last-mentioned 
act.  These  conditions  were  complied  with  during  the  following  month 
of  July,  1868,  and  therefore  it  became  the  duty  of  these  men  to  enter 
upon  the  duties  of  the  office  to  which  they  had  been  chosen.  This  they 
did,  and  became  members  of  the  House  of  Eepreseutatives  of  the  fortieth 
Congress,  and  acted  as  such  during  the  closing  days  of  the  second  ses- 
sion of  that  Congress,  and  for  the  remainder  of  the  term  of  its  existence. 

Having  taken  their  seats  as  members  of  the  fortieth  Congress,  it  was 
not  in  the  power  of  the  convention  of  Georgia  to  extend  their  term  so 
as  to  include  the  forty-first  Congress.  The  office  of  representative  to 
the  fortieth  Congress  is  entirely  distinct  from  that  of  representative  in 
the  forty-first  Congress,  and  made  so  by  the  Constitution  of  the  United 
States. 

It  is  not  pretended  that  there  was  anything  in  the  conduct  of  the 
election  of  April  20,  1868,  or  in  the  action  of  the  voters,  which  indicated 
a  purpose  to  choose  for  more  than  a  single  Congress,  and  the  ordinance 
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of  the  convention  cannot  affect  the  result.  Indeed,  an  examination  of 
the  ordinance  will  show  that  it  was  the  State  officers,  and  not  members 
of  Congress,  the  duration  of  whose  offices  was  attempted  to  be  regulated 
by  that  act. 

The  conclusion  of  the  committee,  therefore,  is  that  the  force  of  the 
election  of  April  20,  1868,  was  exhausted  when  these  gentlemen  were 
admitted  members  of  the  fortieth  Congress,  and  they  therefore  recom- 
mend the  adoption  of  the  following  resolution : 

Eesolred,  That  the  claimants  to  seats  in  the  forty-first  Congress  ot  the 
United  States  from  the  State  of  Georgia,  under  the  election  held  in  that 
State  on  the  20th  day  of  April,  18G8,  are  not  entitled  to  such  seats. 


JOHN  COVODE  vt-'.  HENBY  D.  FOSTER. 

Wbeie  the  proceedings  are  so  tarnislied  "by  fraudiilent,  negligent,  or  improper  con- 
duct as  to  render  the  returns  unreliahle,  the  entire  j)oll  may  he  thrown  out. 

Where  the  State  registration  law  requires  assessment  for  taxes  as  condition  of  voting 
and  it  was  disregarded  hy  the  election  offloers,  it  was  held  that  the  poll  shall  be  rejected. 

Votes  of  poor-house  inmates  sent  there  from  other  townships,  (and  the  assessment 
and  payment  of  taxes  in  their  case  being  illegal,)  were  rejected. 

To  gain  a  residence  a  person  must  actually  join  a  community,  laying  aside  his  former 
residence. 

The  House  sustained  the  report,  (February  9,  1870:)  yeas,  125;  nays,  45. 

January  27,  1870. — Mr.  Churchill,  from  the   Committee  of  Elections^ 
submitted  the  following  report : 

The  Committee  of  Elections,  to  -wliich  icas  referred  the  contested  election  case 
from  the  twenty-first  congressional  district  of  Pennsylvania,  to  which 
John  Govode  and  Henry]).  Foster  are  the  parties,  submits  the  following-: 

By  the  laws  of  the  State  of  Pennsylvania  it  is  made  the  duty  of  the 
governor,  on  the  receipt  by  the  secretary  of  the  Commonwealth  of  the 
returns  of  the  election  of  members  of  the  House  of  Eepresentatives  of 
the  United  States,  to  declare,  by  proclamation,  the  names  of  the  persons 
returned  as  elected  in  their  respective  districts.  On  the  17th  of  Novem- 
ber, 1868,  the  governor  issued  his  proclamation,  giving  the  names  of  the 
persons  so  elected  at  the  election  held  in  that  State  on  the  13th  of  the 
previous  October,  except  in  the  twenty-first  district  of  the  State,  com- 
posed of  the  counties  of  Indiaua,  Westmoreland,  and  Fayette;  as  to 
which  district  the  proclamation  stated  that  no  such  returns  of  the  election 
had  been  received  by  the  secretary  of  the  Commonwealth  as  would,  under 
the  election  laws  of  the  State,  authorize  him  to  proclaim  the  name  of  any 
person  as  having  been  returned  duly  elected  a  member  of  the  House  of 
Eepresentatives  of  the  United  States  for  that  district.  The  Clerk  of  the 
House,  following  the  proclamation  of  the  governor,  in  making  up  the 
roll  of  members  of  the  forty-first  Congress,  named  no  person  as  member 
elect  from  that  disti'ict,  and  the  whole  question  was  held  open  for  the 
action  of  the  House  of  Eepresentatives. 

The  Hon.  John  Covode  and  the  Hon.  Henry  D.  Foster  presented 
themselves  to  the  House,  each  claiming  to  have  been  duly  elected  to 
represent  that  district,  and  the  whole  matter  was,  on  the  second  day  of 
April,  1869,  referred  by  the  House  to  the  Committee  of  Elections  by  the 
following  resolution : 

liesolvccl,  That  the  contested  election  ease  from  the  twenty-first  congressional  district 
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of  Pennsylvania  l)e  recommitted  to  the  Committee  of  Elections  with  instrnctions  to 
report  upon  the  merits  of  the  cas-e,  T\'ho  is  entitled  to  represent  said  district  in  this 
House,  with  authority  to  make  regulations  to  govern  the  mode  of  conducting  the  con- 
test and  taking  testmony. 

The  House  afterward,  on  tbe  otli  of  April,  1869,  adopted  the  following 
regulations  for  the  conduct  of  the  contest,  under  which  the  claimants 
proceeded  to  take  testimony : 

"  liegulations  for  conducting  the  contest  and  taking  icniiimmy  in  the  contested  election  ease  from- 
the  ta-entij-first  conyrcsnional  district  of  Pennsiilvunia,  to  which  John  Corode  and  Henry  D. 
Foster  are  the  parties. 

"Each  of  the  claimants  shall  serve  upon  the  other  a  notice  of  the  grounds  on  which, 
he  claims  the  seat,  before  June  1,  1869,  and  an  answer  to  the  notice  of  his  opponent, 
before  June  20,  1869. 

"  Said  Covode  shall  take  his  testimony  between  the  first  and  fifteenth  days,  Inclusive, 
of  July,  August,  and  September,  1869,  and  said  Foster  shall  take  his  testimony  between 
the  sixteenth  and  last  days,  inclusive,  of  the  same  months. 

"  The  statutory  provisions  regulating  ordinary  cases  of  contest  shall  apply  to  this 
case  so  far  as  the  same  are  consistent  with  these  regulations. 

"  All  testimony  shall  he  transmitted,  under  seal,  by  the  offloers  before  whom  the 
same  shall  be  taken,  to  the  Clerk  of  the  House,  at  Washington,  so  as  to  be  received  by 
said  Clerk  before  the  15th  day  of  October,  1869,  before  which  day  the  notices,  answers, 
evidence,  and  exhibits  in  the' case  shall  be  filed  with  said  Clerk  ;  and  the  clerk  of  the 
Committee  of  Elections  shall  immediately  thereafter  arrange  the  papers  for  the  Public 
Printer,  and  cause  the  same  to  be  printed  before  the  1st  day  of  November,  1869. 

"  The  printed  arguments  of  the  claimants  shall  be  filed  with  the  Committee  of  Elec- 
tion on  the  first  day  of  the  next  session  of  Congress." 

Therefore  resolved,  That  the  foregoing  regulations  of  the  Committee  of  Elections  for 
conducting  the  contest  and  taking  the  testimony  in  the  contested  election  case  from  the 
tnenty-first  congressional  district  of  Pennsylvania  be,  and  the  same  hereby  are,  adopted 
by  this  House. 
Attest  * 

EDW.  Mcpherson,  cz«*. 

Each  of  the  parties  served  upon  the  other  notice  of  the  grounds  upon 
which  he  claimed  the  seat,  in  accordance  with  the  above  regulations, 
and  each  also  served  an  answer  denying  the  charges  contained  in  the 
notice  of  the  other,  and  thereafter  each  party  took  testimony  in  support 
of  their  several  claims,  which,  with  the  printed  arguments  of  the  parties, 
have  been  submitted  to  the  committee.  The  notices  above  referred  to^ 
together  with  the  answers  of  the  parties,  from  their  great  length  are  not 
inserted  in  this  report,  but  will  be  found  in  the  paper  book  at  pages 
7-16  and  278-292. 

From  the  certificates  of  the  return  judges  of  the  several  counties  com- 
posing this  district,  (which  will  be  found  in  the  paper  book  at  pages 
152  and  153,  and  which  are  accepted  by  both  claimants  as  correctly 
stating  the  result  of  the  returns  from  the  several  voting  precincts  in  each, 
county,)  it  appears  that  13,807  votes  were  returned  as  cast  for  Henry 
D.  Foster,  and  13,766  for.  John  Covode,  showing  upon  the  returns  a 
majority  for  the  former  of  41  votes. 

The  evidence  offered  by  the  Hon.  Henry  D.  Foster  seems  to  establish 
that  three  persons,  to  wit:  Edward  McAlister,  of  Fairfield  Township,, 
Westmoreland  County  ;  and  Samuel  Falkenstein,  of  German  Township, 
and  Daniel  Delaney,  of  Bridgeport  Borough,  both  of  Fayette  County,, 
were  legal  voters,  and  that  their  votes  were  rejected  by  the  several 
boards  of  election  of  those  localities,  and  that  they  would,  if  permitted^ 
have  voted  for  Henry  D.  Foster  for  Congress. 

It  also  seems  to  establish  that  twenty  persons  were  improperly  per- 
mitted to  vote  at  that  election,  and  who  did  vote  for  John  Covode  for 
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Congress,  whose  names,,  residences,  and  the  reason  why  their  votes 
should  have  been  rejected,  will  appear  from  the  following  table : 


Ifame. 

Place  of  voting. 

Illegality. 

Evidence. 

FAl-ETTE  COUNTY. 

Martin  Lntz 

98,  99,  328,  339,  330 
3M 

Jacob  Sanders 

Connellaville 

do 

Griffith  Wells  ; 

Fayette  City 

^Non-resident 

Non-r<iSident 

do 

336 

WESTMORELAND  COUNTY. 

104,  373,  415 

370,  383 

377,  438 

416 

Minor 

Non-resident 

Aaron  Jeffries 

Bennett  Van  Kirk 

Sparks  Cooper 

do 

do 

427 

William  Eay 

do 

432 

Voted  twice 

417,  444,  445 
383 

INDIANA  COUNTY. 

Non-paym't  of  tax . 

434,  446 
434,435 

437,  438 

438,  439 
440,  441 

441- 

Kon -resident 

Calvin  Hall 

Washington  Township 

do 

-do 

442.  443.  447 

Adding  the  then  first-mentioned  votes  to  those  returned  for  Henry  D. 
Foster,  and  subtracting  the  twentj'  last  mentioned  from  those  returned 
for  John  Oovode,  will  make  the  majority  of  the  former  sixty-four. 

To  overcome  this  majority  it  is  claimed  on  the  part  of  Mr.  Covode — 

1.  That  the  entire  poll  of  Dunbar  Township,  in  Fayette  County,  should 
be  excluded. 

2.  That  the  entire  poll  of  Youngstown  district,  in  Westmoreland 
County,  should  be  excluded. 

3.  That  a  considerable  number  of  paupers  from  the  poor-houses  of 
Westmoreland  and  Fayette  Counties  Avere  improperly  permitted  to  vote 
in  the  towns  where  those  poor-houses  are  situated,  and  where  it  is 
claimed  they  had  no  residence;  and  that  they  voted  for  Mr.  Foster. 

4.  Tiiat  a  large  number  of  aliens,  imported  men,  non-residents  of  the 
districts  where  they  voted,  and  lunatics,  were  imi^roperly  permitted  to 
vote,  and  did  vote  for  Mr.  Foster,  and  also  that  votes  were  impi'operly 
counted  to  him. 

5.  That  votes  offered  bj-  qualified  voters  for  John  Oovode  were  im- 
properly rejected. 

These  claims  will  be  considered  in  the  order  in  which  they  are  stated. 

1.  While  it  is  well  established  that  mere  neglect  to  j)erform  directory 
requirements  of  the  law,  or  performance  in  a  mistaken  manner,  where 
there  is  no  bad  faith  and  no  harm  has  accrued,  will  justify  the  rejection 
of  an  entire  poll,  it  is  equally  well  settled  that  where  the  proceedings  are 
so  tarnished  by  fraudulent,  or  negligent,  or  imiwoper  conduct  on  the  part 
of  the  officers,  as  that  the  result  of  thfe  election  is  rendered  unreliable, 
the  entire  returns  will  be  rejected,  and  the  parties  left  to  make  such  proof 
as  they  may  of  votes  legally  cast  for  them. 

In  Maun  cs.  Cassidy,  1  Brewster  Penn.  E.,  GO,  Thompson,  P.  J.,  says: 

When  the  conduct  of  the  election  officers  is  such  as  to  destroy  the  integrity  of  their 
retnras,  and  to  avoid  the  prima  facie  character  which  thej-  ought  to  bear  as  evidence,  due 
and  adequate  proof  must  be  demanded  of  each  vote  relied  on.  This  rule  may  operate 
severely  upou  an  innocent  candidate  ;  but  not  his  rights  alone,  but  those  of  the  whole 
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people,  are  jeoparded  by  falsehoods  or  irregularities  of  a  "  flagrant  character,"  when  we 
look  in  vain  for  that  good  faith  aud  integrity  whose  presence  is  potent  to  save  from 
undesigned  slips  or  even  grave  omissions. 

The  same  doctrine  was  afterward  affirmed  by  the  same  court  in  the 
case  of  Tliompson  vs.  Ewiug,  1  Brewster,  67 ;  by  the  court  of  common 
pleas  of  Philadelphia,  in  the  case  of  Wea\'er  vh.  Given,  1  Brewster,  140 ; 
by  the  committee  of  the  legislature  of  Pennsylvania,  in  the  case  of 
Thayer  vs.  Greenbauk,  1  Brewster,  189 ;  by  the  present  House  of  Eepre- 
sentatives  and  the  present  Committee  of  Elections,  in  the  case  of  Myers 
tig.  Moffett,  in  which  the  committee,  in  their  report,  say  that  "in  such 
cases  not  only  State  courts  but  legislatures  and  Congress  have  not  hesi- 
tated to  declare  the  whole  poll  void  and  of  no  effect,  except  as  to  such 
votes  as  eitlier  party  chooses  to  save,  by  proof  of  their  legality."  1  Brews- 
ter, 249.  The  whole  ground  has  been  still  more  recently  carefully 
reviewed,  and  this  doctrine  sustained  by  the  court  of  common  pleas  of 
Philadelphia,  in  the  contested  election  cases  growing  out  of  the  election 
for  city  officers  in  Philadelphia,  in  1868. 

In  the  election  at  Dunbar  Township,  the  judge  and  one  inspector — a 
majority  of  the  board — were  democratic.  One  inspector  was  a  repub- 
lican. Some  difficulty  occurred  in  finding  the  ballot-boxes,  which  had 
been  deposited,  it  would  seem,  at  an  unusual  place  after  the  preceding 
spring  election,  and  the  election  was  opened  about  9  o'clock  in  the 
morning  by  using  a  hat  and  cigar-box  in  which  to  receive  the  votes,  in 
the  absence  and  without  the  assent  of  the  republican  inspector,  (page 
26.)  The  box  and  hat  were  open,  and  placed  upon  the  window-sill,  or  a 
shelf  by  the  window  through  which  the  votes  were  received,  and  persons 
other  than  members  of  the  board  were  permitted  in  the  room  where  the 
votes  were  received,  and  were  near  the  boxes,  and  were  passing  in  and 
out  at  pleasure  during  the  day,  (18,  21,  29, 109.)  There  was  great  noise 
and  confusion  in  the  room,  (18.)  Whisky  was  kept  in  the  room  and 
near  the  ballot-boxes,  and  freely  drank  by  all  the  members  of  the  board, 
and  by  the  democratic  club,  and  also  by  other  parties  who  came  into  the 
room,  (18,  19,  20,  109.)  Persons  under  the  influence  of  liquor  came  in 
from  the  outside,  (297.)  A  bottle  of  whisky  fell  from  the  pocket  of  one 
of  the  inspectors  of  election,  aud  was  broken,  and  a  contribution 
taken  up  among  the  officers  of  the  election  and  another  purchased,  (18, 
20.)  A  scuffle  for  the  possession  of  one  bottle  of  whisky  took  place  in 
the  room  where  votes  were  received,  and  within  a  few  feet  of  the  boxes, 
participated  in  by  a  number  of  persons,  (21.)  The  amount  of  liquor  had 
there,  one  witness  says,  was  about  half  a  gallon,  (109.)  The  democratic 
inspector,  McCullough,  who  received  the  votes  at  the  window  the  greater 
part  of  the  time  during  the  day,  (26,)  and  whose  Aigilance  while  so  re- 
ceiving them  was  the  principal  protection  against  interference  with  the 
ballots  which  had  been  voted,  especiallj'  during  the  first  two  hours  in 
which  votes  continued  to  be  received  in  the  hat  and  cigar-box,  became 
very  much  excited  with  liquor,  was  rude  and  boisterous,  cursing  aud 
swearing,  shouting  to  persons  outside  of  the  window,  and  thrusting  his 
head  and  arm  out  of  the  window,  and  shouting  for  the  democratic  can- 
didates, (18,  20,  109.)  While  so  situated,  he  would  seem  to  have  been 
equally  unfitted,  by  his  position  and  his  condition,  from  exercising  proper 
care  over  the  contents  of  the  boxes,  especially  from  persons  on  the 
inside,  where  democratic  tickets,  other  than  those  which  had  been  voted, 
were  deposited,  and  were  issued  to  persons  inside  of  the  room,  (21.) 
More  than  one  witness  present  testifies  that  ballots  could  have  been  put 
in  or  taken  out  of  the  hat  and  cigar-box  while  being  used  to  receive 
votes  at  that  election,  (21,  110.) 
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Challenges  were  disregarded.  J.  H.  Beyers,  Martin  B.  Pope,  William 
J.  Martin,.  Thomas  P.  Walker,  and  others,  testify  that  they  challenged 
different  persons  ofi'eriug  to  vote,  and  their  challenges  were  disregarded, 
and  in  some  instances  langhed  at  by  the  democratic  inspector  receiving 
the  votes;  and  the  votes  were  received,  notwithstanding  the  challenge, 
and  without  the  parties  being  sworn.  In  some  cases,  where  objection 
was  made  on  the  ground  of  alienage,  and  papers  were  presented  by  the 
voter,  the  vote  was  received  without  the  papers  being  opened  and  with- 
out any  examination  by  the  inspector  to  ascertain  either  their  character 
or  their  genuineness,  (20,  21,  25,  27,  28,  109.) 

One  Kelly,  when  challenged,  presented  a  bottle  of  whisky,  saying 
that  was  his  papers.  He  afterwards  was  brought  again  to  the  polls  and 
presented  pretended  naturalization  papers,  and  his  vote  was  received, 
(20,  109.)  He  was  examined,  during  this  investigation,  and  swore  that 
he  was  upon  a  drunken  spree  at  the  time  of  this  election,  and  had  no 
knowledge  or  recollection  whatever  of  having  been  present  at  that  elec- 
tion; and  further,  that  he  had  never  been  naturalized,  and  had  never 
had  any  naturalization  papers,  (52.)  Others  voted  upon  papers  shown  to 
have  been  fraudulent,  Avhich  was  greatly  facilitated  by  the  slight  exam- 
ination or  entire  neglect  of  examination  of  papers,  which  seems  to  have 
characterized  the  conduct  of  the  board. 

While  the  voting  in  the  hat  and  cigar-box  was  yet  going  on,  one  Wil- 
liam McDowell  marched  a  company  of  thirty  or  forty  persons  ffom  Irish 
Town,  mostly  strangers,  in  military  order,  to  the  polls,  where  they  occu- 
pied the  space  in  front  of  the  window  where  votes  were  received,  and 
held  it  until  the  company  had  voted,  and  in  such  a  manner  that  it  was 
very  difficult  to  challenge  them ;  they  were,  however,  frequently  chal- 
lenged, but  these  challenges  were  disregarded,  and  no  attention  paid  to 
them,  (2G,  28,  109.)  .  In  this  company  were  quite  a  number  of  persons 
who  had  been  imported  from  Pittsburg,  on  Saturday,  the  3d  day  of 
October,  the  last  day  on  which  they  could  be  assessed  to  vote  at  that 
election,  and  who  had  been  assessed  improperly  by  Moses  Porter,  the 
assessor  of  the  township,  from  a  list  furnished  him  by  John  E.  Smith 
and  William  Speers,  who  had  been  concerned  in  their  importation,  with- 
out their  jjersonal  application  to  him,  and  without  his  ever  having  seen 
them,  and,  if  Smith  is  to  be  believed,  after  his  time  to  make  assessments 
for  the  October  election  had  expired,  (31,  34,  74,  83, 298.)  The  presence 
of  these  imported  voters  in  the  township  was  known  to  the  friends  of 
Mr.  Covode,  but  their  purpose  to  prevent  the  success  of  the  scheme  was 
prevented  by  the  manner  of  their  voting,  and  the  disregard  of  challenges 
by  the  board,  (76.) 

Prom  what  has  been  said,  it  will  not  be  surprising  to  learn,  what  is  in 
evidence  in  the  case,  that  no  democratic  vote  was  rejected  by  the  board 
that  day,  (110.) 

A  little  after  eleven,  and  after  about  one  hundred  and  fifty  votes  had 
been  polled,  the  regular  ballot-boxes  were  obtained,  and  the  votes  were 
transferred  to  them  from  the  hat  and  cigar-box  by  the  democratic  in- 
spector, (20.) 

When  the  votes  were  being  counted  in  the  evening,  the  democratic 
clerk  was  taken  sick,  and  William  Speers  was  asked  to  take  his  place, 
and  without  being  sworn  first  as  clerk,  until  the  close  of  the  count,  (25.) 

On  counting,  six  ballots  were  found  in  the  boxes  more  than  the  names 
of  persons  having  voted  on  the  tally-lists  of  the  clerk,  which  agreed, 
and  only  one  person  is  shown  to  have  voted  whose  name  is  not  on.  the 
list,  (18,  300,  301.) 

The  use  of  the  hat  and  cigar-box,  the  transfer  of  the  ballots  from  them 
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to  the  regular  boxes  when  received,  and  the  permitting  Speers  to  act  as 
clerk  without  being  sworn,  were  contrary  to  the  provisions  of  the  election 
laws  of  Pennsylvania,  (Election  Laws,  '§§  22,  29,  and  38.) 

To  allow  persons  other  than  officers  of  the  election  to  enter  the  room 
in  which  they  were  performing  their  duties  is  held,  in  Thompson  vs. 
Ewing,  1  Brewster  Eep.,  110,  to  be  decidedly  improper;  while  the  not 
requiring  proof  of  naturalization,  and  refusing  to  investigate  challenges, 
or  to  conduct  the  election  in  such  a  manner  as  to  prevent  challenges 
being  made  and  passed  on,  are  declared  by  Allison,  P.  J.,  in  giving  the 
judgment  of  the  court  in  the  contested  election  cases  of  1857,  (1  Brew- 
ster, 174,)  to  be  not  violative  of  directory  requirements  merely,  but  par- 
ticulars which  are  absolutely  essential  to  a  due  election. 

From  all  the  evidence,  I  think  we  must  conclude  that  the  returns  of 
such  an  election  are  too  unreliable  to  be  received,  and  as  neither  party 
has  attempted  to  prove  what  votes  were  cast  for  him  at  that  election, 
that  the  whole  poll  of  Dunbar  Township  must  be  rejected. 

2.  The  consideration  of  the  case  of  the  Youngstown  district,  of  Unity 
Township,  Westmoreland  County,  makes  it  necessary  that  we  should 
refer  to  the  duties  of  assessors  under  the  laws  of  Pennsylvania,  in  pre- 
paring lists  of  persons  entitled  to  vote  at  elections  in  that  State.  By 
those  laws,  it  is  made  the  duty  of  the  county  commissioners,  on  or 
before  the  1st  day  of  August  in  eacli  year,  to  cause  to  be  delivered  to 
the  assessors  of  each  ward,  township,  borough,  or  district,  in  their 
counties,  a  certified  list,  alphabetically  arranged,  of  all  the  taxable  per- 
sons returned  at  the  last  county  assessment,  copies  of  which  list  it  is 
the  duty  of  the  assessor,  on  or  before  the  20th  day  of  August  in  each 
year,  to  make  and  put  up  in  at  least  two  public  places  of  the  district, 
one  of  which  must  be  the  place  of  holding  general  elections.  It  is  the 
further  duty  of  the  assessor  to  keep  a  copy  of  this  list  in  his  own  posses- 
sion, subject  at  all  reasonable  times  to  inspection  without  charge,  and 
also,  "  at  any  such  time  ten  days  before  the  second  Tuesday  of  October 
in  each  j'car,  upon  the  personal  application  of  any  person,  i.  e.,  white 
freeman,  as  aforesaid,  claiming  to  be  assessed  within  their  proper  ward, 
toicnship,  or  district,  or  claiming  a  right  to  vote  therein,  as  being  between 
the  age  of  twenty-one  and  twenty-tico  years,  and  having  resided  in  the  State 
one  year,  to  enter  the  names  of  such  persons  upon  the  said  list  in  their 
possessions^ 

The  assessors  are  further  required  to  make  out  duplicate  copies  of 
these  lists — that  is,  of  the  original  list  certified  to  them  from  the  county 
commissioners,  with  the  additions  made  by  themselves — and,  at  least 
eight  days  before  the  second  Tuesday  of  October  in  each  year,  to  cer- 
tify, sign,  and  deliver  one  of  these  duplicates  to  the  county  commission- 
ers, who  shall  file  the  same  in  their  office,  and  the  other  duplicate  the 
assessors  are  required  '■'■to  hold  and  to  hand  over,  without  alteration  or 
addition,  to  one  of  the  inspectors  of  election  of  their  proper  election  dis- 
trict, on  or  before  eight  of  the  clock  in  the  morning  of  the  second  Tues- 
day of  October,  in  each  year."  That  the  additions  to  the  list  to  be  made 
by  the  assessors  are  to  be  only  of  such  as  personally  applied  to  be 
assessed,  appears  not  only  from  the  plain  language  of  the  law,  as  above 
.  quoted,  but  also  from  the  fact  that  the  next  section  provides  that  the 
asseseo '  shall,  on  writing  the  names  of  the  persons  claiming  to  be  assessed, 
forthwith  levy  and  assess  on  such  persons,  unless  between  the  age 
of  twenty-one  and  twenty-two  years,  such  an  amount  of  county  tax  as 
by  law  is  levied  and  assesse]d,  on  taxable  inhabitants  of  like  standing 
and  occupation,  and  give  a  certiflioate  of  such. assessment  to  the  person 
so  assessed,  which  certificate  is  the  authority  to  the  collector  to  receive 
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the  tax,  and  to  give  a  receipt  therefor.  The  assessor  is  further  required 
to  attend  at  tlie  place  of  holding  each  general,  special,  and  township 
election,  during  the  whole  time  said  election  is  kept  open,  for  the  pur- 
pose of  giving,  when  called  upon,  to  the  inspectors  and  judge,  any  infor- 
mation lie  may  possess  in  relation  to  the  right  of  any  person  assessed  by 
them  to  vote  at  such  election,  except  that  when  the  township  is  divided 
into  more  than  one  election  district,  he  must  attend  in  the  district  of 
his  residence.  (Election  Laws  of  Pa.,  pages  23-25,  sees.  11-16.)  Unless 
assessed  as  above,  no  person  has  a  right  to  vote  in  Pennsylvania,  unless 
upon  his  own  oath  to  his  qualifications,  and  that  of  at  least  one  other 
person,  that  he  has  resided  ten  days  in  the  district.    (Id.,  p.  33,  sec.  42.) 

These  laws  make  a  complete  and  excellent  system  of  registration. 
In  the  early  part  of  the  year,  when  no  political  excitement  is  likely  to 
be  prevfilent,  and  for  purposes  of  taxation  alone,  a  list  of  all  the  tax- 
able persons  in  each  township  is  prepared  ©r  corrected  by  the  assessor, 
and  filed  with  the  county  commissioners.  As  the  time  for  election 
approaches,  a  copy  of  this  list,  alphabetically  arranged,  is  sent  to  the 
assessors,  copies  of  which  must  be  by  them,  at  least  as  early  as  the 
"20th  of  August,  conspicuously  posted  in  each  district,  and  one  kept  by 
themselves  also  for  public  inspection ;  and  upon  the  personal  applica- 
tion of  any  person,  they  are  to  enter  his  name  upon  the  list,  and  assess 
him  as  above  stated.  This  personal  application  enables  the  assessor 
to  identify  the  person  making  such  claim,  to  inquire  into  its  justice, 
and  prepares  him  to  give  reliable  information  on  the  day  of  election  to 
the  inspectors  and  judge,  as  to  whether  the  person  presenting  himself 
is  the  same  person  who  was  by  him  assessed,  and  other  matters  perti- 
nent and  important  to  be  inquired  into.  A  fraudulent  claimant  would 
hesitate  to  present  himself  personally  to  the  assessor  to  make  his 
fraudulent  claim  for  assessment,  or  to  the  election  board,  when  his 
claims  Avould  be  likely  to  be  exposed  on  his  being  confronted  with  the 
assessor.  At  the  same  time,  the  list  placed  in  the  hands  of  the  commis- 
sioner at  least  eight  days  before  the  election,  and  to  which  he  can  make 
no  additions  under  severe  penalties,  (Election  Laws,  40,  sec.  75,)  makes 
it  impossible  for  the  assessor  to  add  any  names  to  the  list  remaining  in 
his  possession,  after  its  completion  ten  days  before  the  election,  without 
the  certainty  of  detection  shoiild  inquiry  be  made  and  the  lists  com- 
pared. 

The  township  of  Unity  is  divided  into  three  election  districts,  of  which 
Youngstown  is  one,  in  which  district  Lewis  Eisamau,  the  assessor  of  the 
town,  did  not  reside.  From  his  own  testimony  (pages  210-218)  it  appears 
that  he  made  about  one  hundred  and  twenty-five  additional  assessments 
in  the  township  in  1808,  of  which  at  least  thirty-nine  were  made  in  Youngs- 
town  district,  although,  from  the  testimony  of  Jesse  Chambers,  (201,)  it 
would  seem  that  at  least  fifty  additional  assessments  were  make  in  Youngs- 
town.  Of  the  thirty-nine  additional  assessments  testified  to  by  himself, 
to  wit,  thirty  at  the  monastery  of  St.  Vincent  and  nine  at  the  convent 
near  by,  twenty-eight  certainly  of  those  assessed  from  the  nionasterj' — 
and  probably  the  whole  number,  and  a  part  also  of  those  from  the  con- 
vent— were  assessed  without  any  personal  application,  and  without  any 
knowledge  on  his  part  of  the  persons  so  assessed,  or  inquiry  as  to  their 
rightto  be  assessed  or  to  vote.  That  he  understood  that  the  law  required 
a  personal  application  to  him  before  such  additional  assessment  could  be 
made  by  him  appears  Irom  the  fact,  as  testified  to  by  John  Stevensoa, 
(107,)  and  not  contradicted,  that  he  refused  to  assess  two  crippled  sol- 
diers without  their  personal  appearance,  saying  that  he  could  not  assess- 
them  unless  they  appeared  personally. 
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The  testimony  of  tliis  assessor  further  shows  that  he  did  not  deliver 
to  the  county  commissioners  a  certifled,  or  any,  copy  of  the  assessment 
list,  including  these  additional  assessments  made  by  him,  eight  days 
before  the  second  Tuesday  of  October,  as  required  by  law,  nor  at  all 
until  after  the  election.  It  further  appears  that  he  did  not  furnish  or 
hand  over  to  the  inspectors  of  election  in  Youngstown  district  any  copy 
of  this  list  on  the  morning  of  the  day  of  election  or  at  any  other  time. 

It  would  seem  from  the  testimony  of  Eisaman,  and  also  of  Joseph  (). 
West,  (356,)  that  more  than  ten  days  before  the  election  the  former  put 
np  in  the  tavern  of  the  latter,  at  which  general  elections  were  held  in 
that  district,  a  paper  purporting  to  be  a  list  of  additional  assessments; 
and,  some  of  the  names  being  found  to  be  spelled  wrong,  he  afterwards 
gave  West  a  connect  copy.  This  last,  however,  was  more  tban  ten  days 
before  the  election,  for  West  swears  that  the  last  name  was  put  on  it  by 
the  assessor  on  the  evening  of  the  eleventh  day  before  the  election.  This 
paper,  together  with  a  copy  of  the  original  list  from  the  county  commis- 
sioners, which  had  been  posted  at  this  tavern  more  than  thirty  days 
before  the  election,  was  taken  from  the  bar-room  wall  on  the  morning  of 
the  day  of  election  by  West  and  McAfee  and  taken  into  the  election 
room,  and,  as  appears  from  the  testimony  of  members  of  the  board,  was 
used  during  the  day  as  the  legal  assessment  list  of  the  district,  and  was 
the  only  list  in  the  hands  of  the  board  that  day. 

Strangely  enough,  this  list,  which,  if  a  legal  paper,  should  by  law  have 
been  preserved  to  be  used  at  the  ISTovember  election,  (Election  Laws,  p. 
33,  sec.  51,)  disappears  with  the  close  of  the  election  and  has  never  been 
seen  since,  (348;)  and,  equally  strangely,  after  the  election  was  over  and 
his  authority  in  the  matter  was  at  an  end,-this  assessor  was  again  at  the 
monastery,  as  appears  from  the  testimony  of  its  abbot,  (218,)  to  obtain 
aTiew  the  list  of  additional  assessments,  and  at  the  November  election 
the  board  was  in  possession  of  a  list  which  must  have  been  prepared 
after  the  October  election  and  without  authority  of  law.  The  contents 
of  this  paper  used  at  the  October  election  as  a  list  of  additional  assess- 
ments nowhere  appears ;  but  it  does  appear  that  it  was  complained  of  as 
not  being  full,  (347.) 

To  recapitulate :  The  assessor  assessed  persons  who  made  no  personal 
application  to  him,  contrary  to  the  law;  the  names  of  the  persons  so 
assessed  he  did  not  enter  upon  the  list  in  his  possession,  as  required  by 
law,  but  upon  a  separate  piece  of  paper,  which  was  not  a  legal  assess- 
ment; nor  did  he  furnish  any  copy  of  this  to  the  county  commissioners 
at  any  time  before  the  election,  nor  to  the  inspectors  of  elections  on  or 
before  8  o'clock  on  the  forenoon  of  the  day  of  election,  as  required  by 
law.  All  these  provisions  of  law  are  not  directory  merely,  but  man- 
datory, and  enforced  bv  severe  penalties.  (Election  Laws,  p.  42,  sec. 
85.) 

But  whether  the  assessment  made  by  Eisaman  was  a  legal  assessment 
or  not,  (and  we  think  no  legal  assessment  was  shown  to  have  been  made,) 
the  failure  of  Eisaman  to  furnish  to  the  inspectors  a  copy  of  the  list  had 
the  same  effect,  so  far  as  that  election  was  concerned,  as  though  no 
assessment  whatever  had  been  made. 

The  law  of  Pennsylvania  is  explicit  that  when  the  name  of  the  person 
coming  to  vote  is  not  found  on  the  list  furnislied  by  the  commissioners 
or  assessors  the  board  mitst  examine  him  under  oath  as  to  his  qualifica- 
tions, and  he  must  prove  by  at  least  one  witness,  who  must  be  a  quali- 
fied elector,  that  he  has  resided  in  the  district  at  least  ten  days  next 
immediately  preceding  the  election.  (Election  Laws,  33,  sec.  42,  2  par., 
553,  580-1.)    That  law  further  provides  that  if  any  inspector  or  judge 
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shall  receive  the  name  of  any,  person  whose  name  shall  not  be  returned 
on  the  list  furnished  hy  the  commissioners  or  assessor,  without  first  requiring 
the  evidence  directed  by  the  act,  the  person  offending  shall,  on  convic- 
tion, be  fined  not  less  than  fifty  nor  more  than  two  hundred  dollars. 
(Election  Laws,  41,  sec.  81.) 

The  assessor  having  failed  to  furnish  the  inspectors  with  any  copy  of 
the  list  of  taxables,  the  board  could  legally  receive  no  vote  at  that  elec- 
tion, except  by  requiring  him  to  be  examined  as  to  his  qualifications 
under  oath,  and  to  furnish,  the  further  evidence  required  by  the  act. 
Nothing  of  this  kind  was  done,  but,  instead,  the  votes  of  persons  were 
rejected  because  their  names  were  not  found  on  this  paper  taken  from 
the  tavern  wall,  and  they  were  permitted  to  vote  because  their  names 
were  found  thereon.  This  alone  we  think  sufficient  to  invalidate  the 
election  in  that  district. 

But  the  conduct  of  the  election  board  was  equally  blameworthy  with 
that  of  the  assessor.  From  the  report  which  had  gone  out  that  an  unu- 
sually large  number  had  been  assessed  at  the  monastery,  and  from  the 
gathering  of  strangers  there,  it  was  believed  that  improper  votes  would 
be  attempted  to  be  polled,  and  a  purpose  seems  to  have  been  formed  to 
prevent  these  votes  being  received,  except  upon  proper  examination. 
But  from  the  commencement  of  the  election  until  about  eleven  o'clock, 
during  which  time  the  greater  part  of  these  votes  were  polled,  challenges 
were  entirely  disregarded. 

Jesse  Chambers  swears  (202)  that  he  challenged  a  number  of  persons 
from  the  monastery  in  the  forenoon,  whom  he  thought  not  qualified,  and 
that  no  attention  was  paid  to  his  challenge,  and  that  he  was  told  by  one 
of  the  inspectors  of  the  election  to  mind  his  own  business — that  they 
were  attending  to  that  concern.  Shannon  Nicely  (209)  swears  that  he 
saw  eight  or  ten  challenged,  none  of  whom  were  sfforn,  and  all  of  whom 
were  permitted  to  vote ;  that  one  person  from  the  convent,  when  chal- 
lenged, took  some  papers  from  his  pocket  and  held  them  on  the  window- 
sill  with  one  hand  and  his  ticket  in  the  other,  and  that  the  inspector 
took  his  ticket  without  any  examination  of  his  papers.  John  Stouffer 
testifies  (235)  that  he  challenged  one  man  at  the  request  of  Jesse  Cham- 
bers, a  stranger  whom  he  had  seen  arrive  at  the  monastery  the  evening 
before,  carpet-bag  in  hand',  (202,)  but  he  was  allowed  to  vote  without  any 
questioning. at  all.  He  challenged  soon  after  two  meu  as  not  being  resi- 
dents of  the  district,  and  was  ordered  by  the  inspectors  away  from  the 
window,  they  saying  that  they  were  going  to  let  people  vote  there  that 
day  as  they  pleased.  He  further  testifies  that  he  saw  from  fifty  to  sixty 
challenged  during'-  the  day,  most  of  whom  were  of  foreign  birth,  but  who 
were  allowed  to  vote  without  showing  any  papers;  that,  in  the  forenoon, 
on  holding  up  a  bundle  of  papers  in  an  envelope  they  were  allowed  to 
vote,  and  that  when  the  challenge  was  on  the  ground  of  non-residence 
no  evidence  at  all  was  required. 

A.  A.  Johnson  (264)  and  D.  L.  Chambers  (116)  also  testify  that  chal- 
lenges were  made  and  entirely  disregarded  by  the  board. 

No  democrat  appears  to  have  been  rejected  by  the  board  that  day, 
while  nearly  all  the  above  witnesses  testify  to  the  unfair  and  partial  dis- 
crimination of  the  board  against  their  political  opponents. 

From  this  use  of  a  pajoer  as  an  assessment  list  which  had  no  claim  to 
such  authority,  and  the  mj'sterious  disappearance  of  which  makes  it  im- 
possible now  to  determine  its  character  or  value;  the  partiality  of  a 
board  which,  because  all  democratic,  against  the  spirit  of  the  law  of 
Pennsylvania,  should  have  been  the  more  careful  of  the  rights  of  the, 
opposition;  and  the  disregard  of  challenges,  whicb,  with  the  singular 
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disregard  of  his  duties  shown  by  the  assessor,  was  the  ouly  safeguard 
of  the  purity  of  that  election — we  conclude  that  the  entire  poll  of  that 
election  district  should  be  rejected,  xls  the  majority  of  Henry  D.  Fos- 
ter at  Dunbar  Township  was  one  hundred  and  ninety-eight,  and  at  the 
Youngstown  district  one  hundred  and  seventy,  the  rejection  of  either  of 
these  districts  will  give  a  considerable  majority  to  John  Oovode. 

3.  The  testimony  of  John  J.  Morris  (C4)  shows  that  he  was  steward  of 
the  Fayette  County  poor-house,  in  South  Union  Towuship,  in  1868,  and 
that  of  the  inmates  of  that  poor-house,  Robert  Kose,  William  Ohopson, 
Eobert  McCarnes,  John  Dinsraore,  Isaiah  Oummings,  and  Edward 
Stewart,  who  were  sent  to  the  poor-house  from  other  townships  than 
South  Union,  voted  in  South  Union,  at  the  October  election,  1868,  and 
for  Henry  D.  Foster. 

The  testimony  of  Harrison.  Wilson  (189)  also  shows  that  he  was  stew- 
ard of  the  Westmoreland  County  poor-house  in  Hempfleld  in  1868,  and 
that  George  Haney,  Henry  StoU,  James  Cook,  Henry  Sullenberger, 
James  Johnston,  Edward  Laghey,  Peter  Patton,  Alexander  Oummings, 
and  Dickson  Stewart,  who  were  sent  to  the  poor-house  from  other  town- 
ships, voted  at  that  election  in  Hempfield,  and,  with  other  testimony, 
that  they  voted  the  democratic  ticket  and  for  Mr.  Foster. 

The  testimony  further  shows  (Zundell,  191)  that  none  of  these  persons 
were  assessed  upon  personal  ai^plication,  and  also  that  none  of  them 
paid  the  tax  upon  which  they  were  permitted  to  vote,  (192,  273,)  but 
that  their  names  were  handed  to  the  assessor  and  their  taxes  paid  by 
an  official  who  understood  that  they  would  vote,  and  for  the  purpose  of 
enabling  them  to  vote  a  particular  ticket ;  both  assessment  and  pay- 
ment of  tax  being  illegal  as  against  the  express  letter  of  the  election  laws 
of  Pennsylvania.  (Election  Laws,  24,  sec.  13 ;  40,  sec.  75.)  But  did  these 
persons  acquire  a  residence  in  the  election  district  where  the  county- 
house  was  situated,  within  the  meaning  of  the  law  of  Pennsylvania, 
which  requires  that  the  voter  shall  have  resided  at  least  ten  days  imme- 
diately preceding  the  election  in  the  district  where  he  offers  to  vote  ? 
We  think  not.  Their  residence  at  this  place  was  not  their  own  volun- 
tary act,  but  the  act  of  the  public  authorities,  who,  for  reasons  of  econ- 
omy and  convenience,  sent  them  here  that  they  might  be  supported  at 
the  public  expense. 

The  court,  in  Murray  vs.  McCarty,  2  Mun.,  397,  says,  that  to  divest  a 
person  of  the  character  of  citizen  of  a  ijarticular  place,  "  there  must  be 
a  removal  with  an  intention  to  lay  aside  that  character ,  and  he  must  actu- 
ally join  himself  to  some  other  community.^''  The  italics  are  those  of  the 
original  report. 

So  Burrill  (Law  Die,  tit.  Eesidence)  defines  residence  as  "  the  piace 
which  one  has  made  his  seat,  abode,  or  dwelling."  The  derivation,  as  well 
as  the  ordinary  acceptation  of  the  term,  denotes  the  place  where  the 
party  has  seated  himself  and  his  own  choice  or  free  will  in  the  matter  is 
assumed.  We  think  this  the  legal  as  well  as  the  ordinary  meaning  of 
the  term,  and  that  accordingly  the  soldier  who  occupies  a  place  at  the 
command  of  his  military  superiors,  the  criminal  who  does  the  same 
thing  while  in  custody  in  the  hands  of  the  criminal  authorities,  and  the 
pauper  who  is  placed  and  supported  in  the  county  poor-house  at  the 
public  expense,  gains  no  residence  in  the  town  by  his  enforced  stay. 
We  think,  therefore,  that  these  fifteen  votes  should  be  deducted  from  the 
vote  for  Mr.  Foster. 

4,  There  are  also  a  large  number  of  votes  cast  for  Mr.  Foster  in  differ- 
ent parts  of  the  district,  the  legality  of  which  has  been  attacked  in  the 
evidence,  on  the  grounds  of  alienage,  lunacy,  non-residence,  minority, 
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and  non-payment  of  tax.  As  to  lunacy,  it  was  held  by  the  court  in 
Thompson  vs.  Ewing,  1  Brewster  Eep.,  104,  that  it  was  proper  to  show 
in  a  contested-election  case  that  a  voter  was  non  compos  mentis,  and 
that  without  a  finding  in  lunacy.  The  following  is  a  list  of  those  votes 
the  illegality  of  which,  for  one  or  other  of  the  above  reasons,  seems  to 
have  been  established : 


Name. 


James  T.  Martin  -  - . 

Patrick  Cooley 

JMicliael  Cooley  .... 
Andrew  Wasli .... 
Henry  Shepherd . . . 
James  Maynadier  . . 

John  White 

.Cah'in  Halfpenny  . . 

John  Wilson 

John  Cummings  .  . . 
James  Cummings  . . 
George  T.  Dawson. . 
Connolly  Walcott  .. 

Jleasou  Dean 

John  Drayhill 

.Michael  Kelley  . .  .  . 

Alfred  Laughey 

,  Jolm  Turner 

^Robert  Thompson  . . 
.George  Coleman  . 

Peter  Small 

. Branthaven. . 

.Samuel  Ogle 

(Charles  Lewis  ... 

■  JohnJloble 

W.  S.  Johnson 

TJriah  Tanger  — 

John  S.  Evan 

William  Searight. 
.James  Searight. . . 
Israel  Painter  — 

Jacob  Glnnt 

iSamuel  Patterson, 
Patrick  Lynch  . . . 

John  Lyons 

George  W.  KoUey . . 
Joseph  ^Taleigh . 
Jacob  Weitzel . . . 

Daniel  Auheny 

David  Porsyth  . . 
Daniel  Bowers . . . 

John  Steirs 

C.  M.  Eobinson. . 
John  P.  Kunklo  . 
Henry  Lenhart . . 
Isaac  Robinson  . . 
Daniel  Bradley  . . 
John  Mclntyre  . . 
Josiah  Plant .... 
Charles  Penrose  - 

John  Brier 

Leon'd  Sullenberger 
Lewis  Simpson . . 
John  Potter  .... 
Vincent  Nichols . 
James  Diamond  . 
!Francis  Cuslo  .  -  - 
Johnson  Spreul. . 

Sweeny  .... 

Thomas  McGuirty . . 
James  S.  Hassinger 
George  Wilhour  .  _ . 
Jonas  Ricinger .... 

Prank  Heiaer 

Peter  Adams 

Charles  Wilson  .... 
Leander  Corbett. . . 
George  R.  Chalfant. 

George  Long 

Edward  Devlin.. 
William  F.  James  . . 

John  Boyle 

Walter  McMiohael 
Patrick  Haskins... 
David  Robinson  . . . 


Place  of  voting. 


Dunbar 

...do 

...do  

...do 

...do 

...do  

...do    

...do  

...do  

...do  

...do  

Brownsville  ..  . 
Fayette  City.  - . 
Menallen  Towns'p 

Dunbar 

...do 

Connellsville  . . . 

...do 

Unionborough  . 

Luzerne 

Perry 

...do  

Wharton 

SpringhiU 

do 

Uniontown  .  . . . 
North  Union  . . . 
Unionborough  . 

...do 

...do 

South  Huntingdon 

Franklin 

...do 

Dunbar 

...do 

Salem 

Penn  Township. . 

Alleghany 

Dougal 

East  Huntingdon 
North  Huntingdon 
Greensburg  ..  . 
North  Huntingdon 

do 

...do 

...do 

...do 

...do 

....do  

Toungstown 

Mount  Pleasant 

....do  

Sewiokly 

do 

...do  

Toungstown  — 

Alleghany 

do 

...do 

Derry 

Fairfield 

Ligonier 

St.  Clair 

Eayne  

Unity 

Rostram 

...do 

Uniontown  .... 

Rostram 

...do 

Sewickly 

do 

...do 

...do 

...do 


Ground  of  illegality. 


ilinor .' 

Alien 

....do  

Non-resident  and  illegal  assessment. 

do 

..-.do  

...do 

...do 

...do  

- -do 

...do  

Non-resident 

Minor 

...-do ;... 

Ahen 

....do  

Minor 

Alien 

Not  six  months  returned  to  State  . . , 
...do  

Lunatic 

Non.resident 

Minor 

....do 

Alien .* 

Minor 

Non-resident 

-...do  

...do  

....do  

....do 

...do 

...do 

Ahen,  and  challenged,  and  not  sworn. 
do 

Alien 

Lunatic , 

Non-payment  of  tax 

Non-resident 

Minor 

...do , 

Non-resident 

...do  

...do  

Lunatic 

.-..do  

Alien  and  fraudulent  papers 

do 

....do  

Non-resident 

....do 

...do. 

Negro 

Non.resident 

...do 

....do  

Non-payment  of  tax 

do 

Alien 

Not  six  months  in  the  State 

Non-resident 

Minor 

Non-resident 

Alien 

Minor 

...do 

...do  

Non.resident 

Alien  and  non-resident 

...do  

Non-resident  and  imported  voter. . . 
do 

...do 

...do  

...do 


Evidence, 


27,  301,  310 

25,  26,  27,  28 

25,  2B,  27,  28 

29,  31,  39,  40-1,  302,  304 

29,  30,  55 

33,  34,  78,  79,  80-83,  61,  62 

33,  34,  80-83,  61,  62 

33,  34,  80-83,  75,  61 

33,  34,  80,  83 

33,  34,  80,  83, 174 

33,  34,  35 

40,  41,  43,  319 

44 

47,  61,  326 

25,  52,  63 

20,21,24,25,52,53,88,109 

55,  67,  66 

55, 56,  Laws  of  Pa.  32 

57,58 

89 

92 

93 

95 

96-97 

97 

59-97 

85,  97-8 

98 

98 

98 

102 

104-6 

104-6 

21, 25, 109 

24,  25, 109, 110 

113 

118,165,274 

120, 135 

123, 124 

171 

171, 185, 186 

172 

175, 179, 180 

175, 178-9, 180 

166, 175, 176, 178-181 

166, 175, 176, 178-181 

180-182 

180-182 

180-182 

209 

221 

222 

229,234 

229 

230 

239 

242,  243 

242,  243 

243 

258-9 

259,  260 

262-4 

266 

270 

273-3 

275 

275 

57,  58,  323 

172,  274,  426 

172,  274,  426 

231,  276,  234, 122, 127 

231,  27«,  234, 122, 127 

231,  276,  234, 122, 127 

231,  276, 234, 122. 127 

231,  276,  234, 122, 127 
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To  these  should  be  added  one  vote  for  Foster  for  Congress  found  in 
the  State  box  in  Sewickly  Township  and  counted  to  him,  although 
thereby  the  number  of  votes  for  Congress  was  made  one  greater  than 
the  number  of  names  on  tlie  list,  (377.) 

Also,  one  vote  for  Foster  in  the  South  Huntingdon  Township,  found 
upon  the  floor  at  the  close  of  the  counting,  a  considerable  crowd  stand- 
ing around,  and  counted  to  Foster,  although  thereby  the  number  of 
votes  for  Congress  was  made  one  more  than  the  number  of  names  on 
the  list  of  voters.  Tliese  votes,  amounting  altogether  to  77,  we  conclude 
should  be  deducted  from  the  vote  for  Henry  D.  Foster,  for  the  reasons 
above  assigned. 

5.  The  evidence  also  shows  that  John  Hardy,  of  Dunbar,  (28,  30,  72, 
73,)  Samuel  C.  Meyers,  of  Penn  Township,  (183,  186,)  Daniel  Byers,  of 
Hempfleld,  (187-189,)  and  John  M.  Martin  and  Andrew  B.  Ousler,  of 
Latrobe,  (226,  227,  227-9,  282,)  and  Samuel  Keller,  of  South  Huntingdon, 
(102,  ]  84,)  qualified  voters  in  those  townships,  offered  to  vote  for  John 
Oovode  for  Congress,  and  that  their  votes  were  improperly  rejected,  or, 
in  the  case  of  Samuel  Keller,  prevented,  by  threats  of  violence  made  in 
the  presence  of  the  board,  and  against  which  it  was  their  duty  to  pro- 
tect him,  and  which  they  did  not  do. 

The  result  of  our  examination  and  conclusions  is  as  follows : 

The  certificates  of  the  return  judges  show  13,807  votes  cast  for  Henry 
D.  Foster,  and  13,766  for  John  Covode,  giving  the  former  a  majority  of 
41  votes. 

Adding  to  the  former  the  three  votes  offered  for  Henry  D.  Foster  and 
improperly  rejected,  and  to  the  latter  the  six  votes  offered  for  John 
Covode  and  improperly  rejected,  and  the  majority  for  Henry  D.  Foster 
would  be  38. 

The  vote  at  Dunbar  Township,  for  member  of  Congress,  at  the  Octo- 
ber election,  1868,  was,  (136) — for  Henry  D.  Foster,  375  votes ;  for  John 
Covode,  177  votes. 

The  vote  at  Youngstown  district,  at  the  same  election,  was,  (145)—- 
for  Henry  D.  Foster,  280  votes ;  for  John  Covode,  110  votes. 

Subtracting  from  the  vote  for  John  Oovode  the  20  votes  shown  to 
have  been  improperly  cast  for  him,  would  make  the  majority  of  Henry 
D.  Foster  58. 

But  if  the  vote  of  Dunbar  Township  alone  is  rejected,  Mr.  Covode  is 
elected  by  a  majority  of  140  votes. 

If  the  vote  of  Youngstown  district  alone  is  rejected,  he  is  elected  by 
a  majority  of  112  votes. 

If  neither  is  rejected,  but  the  pauper  and  other  votes  referred  to  under 
divisions  three  and  four  are  rejected,  he  is  elected  by  a  majority  of  34 
votes. 

If  the  pauper  votes  are  not  excluded,  but  only  the  votes  under  divi- 
sion four,  he  is  elected  by  a  majority  of  19  votes. 

If  all  these  votes  are  rejected,  as  the  committee  think  they  should  be, 
then  John  Covode  is  elected  by  a  majority  of  402  votes. 

We  therefore  recommend  to  the  House  the  adoption  of  the  following 
resolutions : 

Besolved, ^That  Henry  D.  Foster  is  not  entitled  to  a  seat  in  this  House 
as  representative  from  the  twenty -first  congressional  district  of  Penn- 
sylvania. 

Resolved,  That  John  Oovode  was  duly  elected  representative  in  Con- 
gress from  the  twenty-first  congressional  district  of  Pennsylvania  at  the 
election  held  therein  on  the  13th  day  of  October,  1868,  and  that  he  is 
entitled  to  a  seat  in  this  House  as  such  representative. 
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MINORITY  REPORT. 

Mr.  Eauilcill,  from  the  Committee  of  Elections,  submitted  the  following 
as  the  views  of  the  minority. 

Mr.  Eandall,  on  behalf  of  himself  and  Messrs.  Burr  and  Dox,  from 
the  Committee  of  Elections,  presented  the  following  as  the  views  of  the 
minority  of  the  said  committee  in  the  above  case: 

The  undersigned,  a  minority  of  the  Committee  of  Elections,  have  not 
been  able  to  concur  with  the  majority  of  said  committee  in  their  conclu- 
sions and  recommendations  in  the  contested  claim  for  a  seat  in  this 
House  by  Messrs.  Henry  D.  Foster  and  John  Covode,  from  the  twenty- 
fii'.st  congressional  district  of  Pennsylvania. 

The  reasons  for  such  dissent  are  hereinafter  given. 

The  majority,  in  their  report,  have  taken  occasion  to  give  a  full  his- 
tory of  the  prima  facie  case,  which  was  determined  and  deposed  of  by 
the  House  of  Eepresentatives  on  the  2d  day  of  April,  1869.  As  such 
prima  facie  title  to  a  seat  is  not  now  under  review,  it  is  not  deemed 
necessary  to  follow  such  statement  as  to  said  right,  except  to  recognize 
the  fsu:c  that  the  argument  of  the  majority  concedes  that  the  prima  facie 
right  to  the  seat  was  vested  in  Henry  D.  Foster. 

The  Committee  of  Elections  was,  by  resolution  of  the  House,  passed 
April  2,  1869,  directed  to  inquire  into  the  merits  of  this  case,  and  deter- 
mine who  is  entitled  to  rei^resent  the  said  twenty -first  district  in  this 
House.    The  resolution  is  in  the  following  terms : 

RexoJved,  Tliat  the  contested  election  case  from  the  twenty-first  congressional  district 
of  Pennsylvania  lie  recommitted  to  the  Committee- of  Elections  with  instructions  to 
report  upon  the  merits  of  the  case,  who  is  entitled  to  represent  said  district  in  this 
House,  Avith  authority  to  make  regulations  to  govern  the  mode  of  conducting  the  con- 
test and  taking  testimony. 

The  House  afterward,  on  the  5th  of  April,  1869,  adopted  the  follow- 
ing regulations  for  the  conduct  of  the  contest,  under  which  the  claim- 
ants proceeded  to  take  testimony : 

Eeyulations  for  conducting  the  contest  and  taMng  testimony  in  the  contested  election  case  from 
the  tiventy-first  congressional  district  of  Pennsylvania,  to  which  John  Covode  and  Henry  D. 
Foster  are  the  parties. 

Each  of  the  claimants  shall  serve  upon  the  other  a  notice  of  the  grounds  on  which 
he  claims  the  seat  before  June  1,  1869,  and  an  answer  to  the  notice  of  his  opponent 
before  June  90,  1869. 

Said  Covode  shall  take  his  testimony  between  the  first  and  fifteenth  days,  inclusive, 
of  July,  August,  and  Sex^tember,  1869,  and  said  Foster  shall  take  his  testimony  between 
the  sixteenth  and  last  days,  inclusive,  of-  the  same  months. 

The  statutory  provisions  regulating  ordinary  cases  of  contest  shall  apply  to  this 
case  so  far  as  the  same  are  consistent  with  these  regulations. 

All  testimony  shall  be  transmitted,  under  seal,  by  the  officers  before  whom  the  same 
shall  be  taken,  to  the  Clerk  of  the  House,  at  Washington,  so  as  to  be  received  by  said 
Clerk  befoje  the  15th  day  of  October,  1869,  before  which  clay  the  notices,  answers,  evi- 
dence, and  exhibits  in  the  case  shall  be  filed  with  said  Clerk ;  and  the  clerk  of  the 
Committee  of  Elections  shall  immediately  thereafter  arrange  the  papers  for  the  Public 
Printer,  and  cause  the  same  to  be  printed  before  the  1st  day  of  November,  1869. 

The  printed  arguments  of  the  claimants  shall  be  filed  with  the  Committee  of  Elec- 
tions on  the  first  day  of  the  next  session  of  Congress. 

Therifore  resolved,  That  the  foregoing  regulations  of  the  Committee  of  Elections  for 
conducting  the  contest  and  taking  the  testimony  in  the  contested  election  case  from  the 
twenty-first  congressional  district  of  Pennsylvania  be,  and  tlie  same  herebyare,  adopted 
by  this  House. 
Attest : 

EDw.  Mcpherson,  cierie. 

The  testimony  taken  is  volumiuous,  and  full  upon  most  of  the  points 
in  controversy. 
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The  twenty-first  congressional  district  of  Pennsylvania  is  composed 
of  tlie  counties  of  Westmoreland,  Fayette,  and  Indiana.  By  the  re- 
turns of  the  election  held  for  member  of  Congress,  in  October,  1868,  in 
said  district  and  State,  the  following  result  is  shown — both  parties  to 
this  contest  agree  as  to  the  correctness  of  said  return  by  the  return 
judges  of  said  district,  or  a  majority  of  them. 

Votes. 
Henry  D.  Poster  had,  in  Westmoreland  Connty,  (see  Exhibits, 

pages  145  and  152) 6,  'T2 

Henry  D.  Foster  had,  in  Fayette  County,  (see  Exhibit  Q,  page 

153) ." 4,  706 

Henry  D.  Foster  had,  in  Indiana  County,  (see  Exhibit  O,  page 

152) 2,379 

Making  a  total  of,  (see  Exhibit  W,  page  102) 13, 807 

And  that — 

John  Covode  had,  in  Westmoreland  County 5, 192 

John  Covode  had,  in  Fayette  County 3, 819 

John  Covode  had,  in  Indiana  County 4,  755 

Making  a  total  of 13,  766 

Thus  giving  Mr.  Foster  a  majority  of 41 


We  enter  now  upon  an  examination  of  the  testimony  and  the  argu- 
ment of  the  majority  thereon;  and,  in  doing  so,  will  follow  as  closely  as 
is  possible  the  order  as  laid  down  in  their  report. 

First.  Mr.  Covode  asks  that  the  entire  poll  of  Dunbar  Township,  in 
the  county  of  Payette,  be  excluded,  upon  the  alleged  grounds  of  irregu- 
larities by  the  election  of&cers,  and  the  admission  by  them  of  illegal 
votes  cast  for  Mr.  Poster  at  said  poll. 

The  majority  state  in  substance,  in  their  report,  that  where  election 
officers  neglect  to  perform  directory  requirements  of  the  law,  or  perform 
them  in  a  mistaken  manner,  provided  there  is  no  bad  faith  on  their  part, 
and  no  harm  accrues,  that  such  neglect  or  mistake  does  not  warrant  the 
exclusion  of  an  entire  poll,  unless  the  fraud  is  to  an  extent  to  make  the 
poll  unreliable;  and  that  in  such  case  the  parties  should  be  "left  to 
make  such  proof  as  they  may  of  votes  legally  cast  for  them." 

We  do  not  concur  in  this  conclusion,  believing  that  in  such  case  it 
should  be  made  the  duty  of  each  party  to  a  contest,  respectively,  to  prove 
the  illegal  votes  cast  at  such  poll,  and  for  whom  such  illegal  votes  were 
given.  Those  not  proved  to  be  illegal  should  stand:  that  is  to  say,  that 
stich  poll  be  purged  of  its  illegal  votes  only;  those  left  to  be  duly 
connted.  The  merits  of  a  contested  election  depend  upon  the  finding 
out  which  of  the  candidates  received  the  greatest  number  of  legal  votes. 
The  only  way  to  arrive  at  this  is  to  show  of  the  votes  cast  for  each  can- 
didate those  that  were  illegal.  It  is  at  no  time  justifiable  to  throw  out 
an  entire  poll,  and  in  this  way  disfranchise  the  whole  voting  popula- 
tion of  a  district,  if  it  can  be  purged  of  its  illegal  portion.  In  this  case 
the  testimony  is  full  as  to  Dunbar  Township,  and  the  illegal  votes,  by 
said  testimony,  can  be  readily  and  conclusively  determined.  This  is  a 
Pennsylvania  case,  and  the- courts  of  that  State  have,  in  all  contested 
elections,  held  that  impossibility  of  ascertaining  the  true  state  of  the  poll 
is  the  only  ground  for  r^ecting  it.    To  show  that  the  majority  them- 
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seh'es  are  in  doubt  as  to  the  justness  of  rejecting  this  entire  poll,  they 
present  to  the  consideration  of  the  House  the  condition  of  the  poll  after 
they  have  purged  it  of  all  the  illegal  votes  alleged  and  proved  to  have 
been  cast.  This  latter  course  should  commend  itself  to  your  judgment, 
and  while  being  in  strict  accordance  with  law  and  precedent,  ia,  at  the 
same  time,  a  protection  to  the  honest  voters  in  every  poll. 

In  this  view  we  are  not  without  many  safe  precedents.  The  follow- 
ing are  some  of  the  citations  from  the  rulings  which  govern  such  cases 
in  Pennsylvania,  and  many  authorities  in  contested  elections  in  the  Con- 
gress of  the  United  States. 

In  Skerrett's  case,  (2  Parsons,  p.  509,)  it  was  decided  that  "for  mere 
irregularities  and  want  of  conformity  to  the  provisions  of  the  election 
law  that  are  merely  directory,  the  court,  for  that  reason,  will  not  set 
aside  the  election." 

In  Mann  vs.  Cassidy,  (Brewster's  Eeports,  p.  32:)  "The  entire  vote 
of  a  precinct  should  not  be  rejected  where  it  is  possible  to  ascertain  the 
fraudulent  votes." 

lu  Thompson  vs.  Ewing,  (same  reports,  p.  107:)  "Mere  neglect  to 
perforin  directory  requirements  of  the  election  law,  or  the  performance 
in  a  mistaken  manner,  where  there  is  no  bad  faith,  and  no  harm  has 
accured,  ought  not  to  defeat  the  will  of  the  people  of  an  entire  district." 

In  Weaver  vs.  Given,  (same  reports,  pp.  144, 145:)  "Careless,  igno- 
rant, and  even  willful  neglect  of  the  directory  requirements  of  the  elec- 
tion law  cannot  operate  to  nullify  an  election." 

The  following  are  some  of  the  congressional  decisions  bearing  upon 
the  same  point: 

In  Goggen  vs.  Gilmer,  (Contested  Election  Cases  in  Congress,  1834 
to  1865,  p.  70,  twenty-eighth  Congress,  first  session:)  "The  acts  of 
proper  officers,  acting  within  the  sphere  of  their  duties,  must  be  pre- 
sumed to  be  correct,  unless  shown  to  be  otherwise." 

In  Ijittell'vs.  Bobbins,  (same,  p.  138,  thirty-first  Congress,  first  session :) 
"The  legal  presumption  is  always  against  the  existence  of  fraud. 
Nothing  but  the  most  unequivocal  evidence  can  destroy  the  credit  of 
ofiicial  returns."  The  report  in  this  case  was  made  by  the  Hon.  William 
Strong,  of  Pennsylvania,  late  of  the  supreme  court  of  that  State,  and  a 
gentleman  likely  to  be  named  by  President  Grant  as  an  associate  judge 
of  the  Supreme  Court  of  the  United  States. 

In  Whyte  «s.  Harris,  (same,  p.  263:)  "Inspectors  of  an  election  are 
judges  of  the  qualifications  of  electors,  and  if  they  err  without  wrong 
intent,  the  general  result  shall  not  be  affected."  (Minority  Eeport, 
which  the  House  adopted.) 

In  Flanders  vs.  Hahn,  (same,  p. — :)  "That  a  disregard  of  a  mere 
directory  provision  of  the  law  cannot  annul  an  election  carried  on  with 
all  the  essentials  of  an  election,  and  with  perfect  fairness." 

In  Bruce  vs.  Loan,  (same,  p.  504:)  "That  no  one  should  be  vested 
with  the  right  to  determine  who  are  and  who  are  not  qualified  voters 
save  those  who  are  by  law  clothed  with,  and  by  law  made  responsible 
for,  the  proper  performance  of  that  duty." 

In  McHenry  vs.  Teaman,  (same,  p.  550:)  "That  occasional  irregulari- 
ties should  not  vitiate  an  election." 

Having  taken  this  general  view,  we  proceed  to  enumerate  the  specific 
allegations  and  complaints  made  against  the  Dunbar  Township  poll. 

William  Speers  was  brought  in  as  an  officer  during  the  counting  of 
the  votes,  after  the  polls  were  closed,  to  take  the  place  of  Mr.  Hurst, 
the  democratic  clerk,  who  was  taken  ill.  Mr.  Speers  was  not  sworn. 
Hur.st  subsequently  signed  the  returns.    We  do  not  consider  that  the 
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temporary  introduction  of  Mr.  Speera  should  impair  the  validity  of  the 
poll.  He  did  not  force  himself  in,  nor  was  he  objected  to  by  any.  He 
performed  his  duty  with  fairness  and  proper  decorum;  and,  when 
through  counting,  his  tally  of  votes  corresponded  with  the  tally  kei)t 
by  Mr.  OoUins,  the  republican  clerk,  who  in  his  testimony  states : 

Q.  Was  anything  said  by  any  member  of  the  board  about  the  impossibility  of  his  dis- 
charging those  duties  without  being  sworn? — A.  Not  that  I  remember  of. 

Q.  Was  any  objection  made  to  Mr.  Speers  acting  as  clerk  by  any  member  of  the 
board? — A.  I  don't  think  there  was. 

In  Blair  vs.  Barrett,  (Contested  Election  Oases  in  Congress,  p.  311 — 
Mr.  Dawes  making  the  report  adopted  by  the  House:)  "The  honest 
electors  should  not  be  disfrauchised  and  their  voice  stifled  from  a  mere 
omission  of  the  ofiicers  of  election  to  take  the  oath  of  office." 

In  Milliken  ijs.  Puller,  (same,  p.  176:)  "Election  officers  irregularly 
chosen.    As  no  fraud  was  alleged,  the  election  was  regarded  as  valid." 

In  the  case  of  Alderman  BoUeau  in  Philadelphia,  (2  Parsons,  p.  503:) 
"It  was  distinctly  decided  by  president  judge,  King,  that  the  omission 
of  a  clerk,  called  in  under  the  circumstances,  to  qualifj,  is  not  such  an 
irregularity  as  should  induce  the  court  to  set  aside  the  election." 

We  think  we  have  disposed  of  this  complaint  successfully. 

In  the  absence  of  the  proper  ballot-boxes,  it  is  proven  that  a  hat  and  a 
cigar-box  were  u.sed  to  deposit  the  votes  in  up  to  11  o'clock  a.  m.,  when 
the  ballot-boxes  were  brought  by  the  magistrate,  who  should  have  had 
them  at  hand  at  the  opening  of  the  i)olI,  and  then  the  tickets  were 
transferred  from  the  hat  and  cigar-box  to  the  proper  boxes.  It  nowhere 
appears  that  any  wrong  was  done  in  this  transfer.  It  was  done  by  the 
two  inspectors  in  the  presence  of  all  the  officers,  (p.  17.)  The  evi- 
dence of  Mr.  Joseph  E.  Cramer,  republican,  (p.  314,)  goes  to  show 
that  there  was  a  conspiracy  on  the  part  of  certain  republicans  to  keep 
these  ballot-boxes  away,  and  thus  make  it  an  illegal  election,  because  of 
the  use  of  the  hat  and  cigar-box.  The  place  of  concealment  was  known 
to  these  persons.  If  the  fact  of  the  deposit  of  tickets  in  a  hat  is  to  be 
taken  as  a  cause  for  rejecting  an  entire  poll,  then  the  same  objection 
would  apply  against  the  poll  in  Wharton  Township,  were  Mr.  Covode 
had  a  large  majority.  It  does  not  appear  that  any  change  was  made 
during  the  day  from  hat  to  ballot-box  in  this  township.  (See  McCart- 
ney's testimony,  p.  313.) 

It  is  objected  that  persons  other  than  the  officers  were  allowed  in  the 
room  during  the  day.  This  indicates  no  appearance  or  attempt  at  fraud. 
If  such  was  designed,  all  persons  would  have  been  studiously  kept  out. 
E^'ery  act  of  the  officers  was  overlooked  during  the  entire  day  by  men 
of  botli  parties.  In  fact,  one  person  was  present  during  the  entire  day, 
to  represent  each  party,  in  the  capacity,  as  it  were,  of  watchers.  The 
testimony  of  Mr.  Pope,  republican  inspector,  and  Mr.  Collins,  republican 
clerk,  establishes  that  no  threats  were  made  by  any  officer  against  per- 
sons offering  to  vote ;  that  no  irregularities  existed  in  the  reception  of 
votes ;  that  no  votes  were  taken  of  persons  who  did  not  appear  on  the 
list  of  taxables ;  that  no  persons  were  allowed  near  the  ballot-boxes 
except  the  officers,  and  that  they  (Messrs.  Pope  and  Collins)  were  not 
absent  during  the  day,  except  for  a  minute  or  two  to  attend  to  the 
duties  of  nature.  It  is  proved  that  Mr.  Guthrie,  who  seems  to  have 
been  the  republican  watcher,  was  ordered  out  of  the  room  because  of 
insulting  language  used  against  one  of  the  inspectors,  but  his  place  was 
immediately  supplied  by  Mr,  Biers,  another  member  of  the  same  political 
side. 

Six  more  tickets  appeared  in  the  box  than  there  were  names  on  the 
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list  of  voters.  Statement  of  this  fact  was  made  on  the  return  papers; 
no  attempt  at  concealment.  It  is  not  possible  to' say  for  whom  four  of 
them  voted ;  they  cannot,  therefore,  be  counted  as  against  either.  It 
has  been  uniformly  held  by  courts  of  Pennsylvania  that,  unless  shown 
for  wliom  such  votes  were  given,  it  cannot  operate  against  either 
party  in  court.  This  discrepancy  can  be  easily  explained.  In  a  large 
district  like  Dunbar,  polling  several  hundred  votes,  it  is  not  unusual  for 
the  clerks  to  inadvertently  omit  the  names  of  some  who  may  have  voted. 

These  votes  were  counted  in  the  presence  of  the  whole  board,  and 
the  clerks,  one  a  republican  and  one  a  democrat,  agreed  in  their  tallies. 
It  is  further  alleged  that  a  body  of  men,  say  thirty  in  number,  jnarched 
to  the  ground  where  the  election  was  held.  If  they  did,  it  is  nowhere 
shown  that  they  were  illegal  voters.  Witnesses  for  Mr.  Foster  prove 
that  they  halted  some  distance  from  the  poll  and  went  singly  to  vote. 
There  is  not  the  slightest  evidence  of  any  disorder,  threats,  or  menaces 
on  their  part.  These  men  certainly  had  a  right  to  come  there  in  a  i^eace- 
able  and  orderly  way.  It  is  no  unusual  occurrence  in  country  districts 
for  voters  to  come  to  the  poll  together  in  large  numbers.  Teams  and 
wagons  are  constantly  used  to  carry  voters,  exceeding  in  number  that 
proved  in  this  case. 

It  is  asserted  that  much  whisky  was  consumed  during  the  day,  which 
produced  noise  and  confusion.  This  is  not  strange.  It  is  the  custom 
for  oflficeis  of  elections  to  have  food  and  drink  sent  in  the  poll-room  to 
them,  their  party  friends  demanding  their  constant  presence  to  see  that 
no  unfairness  is  done.  The  whisky  seems  to  have  been  common  prop- 
erty, for  all  contribiited  to  its  purchase.  Mr.  McGullough  is  said  to 
have  been  somewhat  affected  by  whisky  at  times  during  the  day. 

In  Thompson  vs.  Ewing,  1  Brewster,  p.  120:  "The  mere  intoxication 
of  an  officer  is  not  a  sufhcient  reason  for  rejecting  a  poll." 

One  by  one  we  have  disposed  of  the  complaints  and  irregularities 
made  against  this  (Dunbar)  township  poll.  Surely,  if  they  cannot  stand 
singly,  they  should  not  be  made  to  prop  each  other  and  thus  have  force 
combined. 

TOUNGSTOWN  DISTEICT,   "WESTMORELAND   COUNTY. 

The  reasons  assigned  by  the  majority  of  the  committee  for  the  rejec 
tion  of  the  Youngstown  poll  are  not  such  as  are  sustained  by  the  law 
or  judicial  decisions.  To  disfranchise  the  citizens  of  an  entire  district 
because  an  assessor  did  not  perform  all  the  duties  incumbent  upon  him, 
seems  to  us  a  stretch  of  power  that  at  any  time  may  disfranchise  the 
people  of  a  congressional  district,  or  abolish  elections  in  a  State  alto- 
gether. 

The  duty  of  the  assessor  was  to  take  the  list  of  the  taxable  inhabit- 
ants of  his  district,  make  at  least  two  copies  thereof,  and  put  up  said 
lists  in  two  public  places  in  the  district,  one  of  which  must  be  in  the 
place  of  holding  the  general  election.  It  is  admitted  that  this  was  done. 
Further,  it  is  made  his  duty  to  keep  a  list  of  the  taxables  in  his  posses- 
sion, sulyect  to  inspection  at  all  reasonable  times  without  charge.  It  is 
admitted  that  this  was  done.  Further,  he  is  to  attend  at  what  is  known 
as  an  extra  assessment,  to  be  held  between  the  20th  day  of  August,  and 
prior  to  ten  days  before  the  second  Tuesday  in  October,  the  day  of  the 
election,  and  at  such  time  add  the  names  of  those  qualified  who  applied 
to  be  placed  on  the  list  of  taxables  or  voters.  It  is  admitted  that  this 
was  done.  He  is  then  required  to  add  the  names  of  all  that  were  extra 
assessed  to  the  lists  that  he  put  up  in  the  two  public  places  in  the  dis- 
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trict.  It  is  admitted  that  this  was  done.  But  the  last  requirement,  i.  e., 
to  make  out  duplicates  of  these  lists,  and  file  one  iu  the  county  commis- 
sioner's office,  and  hand  the  other  to  one  of  the  inspectors  of  the  elec- 
tion before  8  o'clock  on  the  morning  of  said  election,  was  neglected  to 
be  done  by  the  assessor.  And  because  of  the  neglect  of  this  one,  and 
not  the  most  material  requirement,  having  fulfilled  every  other  duty 
incumbent  on  him,  and  in  so  doing  acting  under  the  sanctity  of  his  offi- 
cial oath,  the  majority  ask  now  to  reject  this  entire  poll. 

If  there  had  been  no  official  act  whatever  performed  by  the  assessor 
necessary  to  the  proper  conduct  of  this  election,  then  the  committee 
might,  with  some  proprietj',  ask  for  the  rejection  of  this  poll.  In  per- 
forming none  of  his  duties,  the  officers  of  the  election  would  have  been 
compelled  to  close  the  polls,  or  to  have  proceeded  without  official  knowl- 
edge as  to  who  were  the  taxables  and  voters  of  the  district ;  even  then 
we  hold  that  it  would  have  been  competent  for  the  officers  of  the  elec- 
tion to  have  received  the  votes  of  all  persons  offering  to  vote,  who,  upon 
examination  under  oath,  were  found  to  have  the  constitutional  qualifica- 
tions of  voters.  But  they  were  placed  iu  no  such  position  by  the  neglect 
of  this  assessor.  They  were  not  without  a  proper  guide  for  the  conduct 
of  the  election.  The  assessor  had  done  everything  that  was  necessary 
for  the  conduct  of  the  poll,  except  the  making  of  the  two  copies  of  the 
voters  alluded  to ;  and  when  the  election  officers  found  they  were  with- 
out their  copy,  they  took  the  original  list,  with  the  additional  names  of 
the  extra  assessment  added  thereto,  from  the  room  of  the  public  house 
where  the  voting  was  done,  and  where,  iu  accordance  with  law,  the 
assessor  had  placed  it,  and  used  it  for  their  guidance  during  the  election. 
Was  not  this  as  high  authority  as  the  copy  would  have  been  ?  Was  it 
not  higher  authority  ?  The  owe  was  the  original  papei-,  and  the  otlier 
the  mere  copy,  subject  to  all  the  chances  of  error  in  transcribing. 

That  the  committee  should  ask  for  the  rejection  of  this  poll  because 
a  particular,  though  secondary  list  was  not  produced  for  the  use  of  the 
election  officers,  looks  like  a  pretext  for  doing  by  indirection  what  they 
could  not  do  directly.  Instead  of  rejirobating  the  conduct  of  the  elec- 
tion officers  in  this  regard,  the  majority  of  the  committee  should  com- 
mend them  for  the  propriety  of  their  course  in  seeking  for  and  using  in 
the  absence  of  the  copy  the  original  list,  from  which  the  copy  ought  to 
have  been  made.  In  doing  so  they  saved  the  voters  of  that  district  from 
disfranchisement,  and  added  to  the  general  return  of  this  congressional 
district  a  township  return  as  vaMA  and  free  from  any  intention  of  fraud 
as  the  return  would  have  been  had  it  been  based  upon  a  copy  of  the  list. 
We  consider  this  irregularity  gives  the  House  "no  hair's  breadth  of 
foothold  "  to  stand  upon  to  warrant  the  rejection  of  this  entire  poll. 

But,  say  the  majority,  iiearly  thirty-nine  names  were  added  to  the 
extra  assessment  of  this  district  who  did  not  personally  apply  to  be 
placed  on  the  list,  and  that  they  voted  at  the  election.  Suppose  they 
did  so  vote,  (and  there  is  no  conclusive  proof  of  this,)  there  is  no  cer- 
tainty, as  far  as  the  evidence  shows,  for  whom  they  voted.  The  testi- 
mony further  exhibits  that  those  who  were  so  assessed  and  voted, 
established  their  right  to  vote  by  showing  they  possessed  the  constitu- 
tional requisites  in  the  case  of  unassessed  voters.  This  was  all  that 
was  necessary,  whether  on  or  off  the  list.  Eeject  the  votes  of  these 
persons  because  they  were  added  by  the  assessor  without  their  personal 
application,  but  as  soon  as  this  is  done  you  will  be  compelled  to  admit 
them  as  the  votes  of  persons  who  had  filled  all  the  constitutional  require- 
ments in  the  case  of  unassessed  voters. 

We  hold,  therefore,  that  this  assessment  list,  made  under  oath,  and 
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derisively  termed  by  the  majority  report  as  "this  paper  taken  from  a 
tavern  wall."  was  properly  used  in  the  absence  of  the  copy ;  that  the 
election  officers  would  have  been  subject  to  censure  for  omitting  to  use 
it ;  and  its  use  gave  to  the  poll,  as  an  expression  of  the  popular  will,  the 
same  legal  effect  as  the  copy  could  have  done.  It  was  an  irregularity 
that  was  overcome  by  substituting  in  the  place  of  the  copy  the  paper 
from  which  the  copy  was  to  have  been  made. 

All  the  citations  of  law  and  precedence  made  in  reference  to  Dunbar 
Township  in  this  report  have  the  same  force  and  applicability  to  this, 
the  Youngstown  district,  and  go  to  show  the  illegality  of  rejecting  the 
entire  poll  of  either. 

The  force  of  the  statement  that  the  ofi&cers  of  the  election  at  the 
Youngstown  district  were  all  democrats,  and  that  no  democrats  were 
challenged  that  day,  is  broken  when  the  further  fact  is  shown  that  at 
this  poll,  as  at  Dunbar  Township,  republican  watchers  were  present 
during  the  entire  day,  and  their  presence  there  was  by  the  request  of 
the  democratic  election  officers.  Does  this  indicate  any  fraudulent  pur- 
pose in  the  conduct  of  that  election  1    Could  anything  be  fairer  °? 

Objection  is  made  by  Mr.  Covode  to  the  reception  of  the  votes  at  the 
Hempfleld  district,  in  Westmoreland  County,  and  South  Union  Town- 
ship, in  Fayette  County,  cast  by  persons  who  were  inmates  of  the 
poor-house  or  house  of  employment  for  said  respective  counties.  On 
what  tenable  ground  this  objection  is  made  we  are  unable  to  determine. 
These  men  were  at  the  time  of  the  election,  and  for  years  before,  actual 
residents  of  Hempfleld  and  South  Union  districts,  and  had  no  other 
residence.  They  were  regularly  assessed  in  the  districts  in  which  their 
respective  houses  are  located,  according  to  law,  and  paid  their  taxes,  in 
pursuance  of  the  assessment,  to  the  proper  officer.  If  their  right  to 
vote  is  tested  by  the  constitutional  provision  and  the  acts  of  assembly, 
they  are  relieved  of  every  possible  objection. 

The  constitution  provides  as  follows : 

Art.  III.,  Sec.  1.  In  elections  by  the  citizens,  every  white  fteeman  of  the  age  of 
twenty-one  years,  having  resided  in  this  State  one  year,  and  in  the  election  district 
where  he  oilers  to  vote  ten  days  immediately  preceding  anoh  election,  and  within  two 
years  paid  a  State  or  county  tax,  which  shall  have  been  assessed  at  least  ten  days 
before  the  election,  shall  enjoy  the  rights  of  an  elector;  but  a  citizen  of  the  United 
States  who  had  previously  been  a  qualified  voter  of  this  State,  and  removed  therefrom, 
and  returned,  and  who  shall  have  resided  in  the  election  district  and  paid  taxes  as 
aforesaid,  shall  be  entitled  to  vote  after  residing  in  the  State  six  months. 

The  act  of  assembly  of  2d  July,  1839,  follows  the  constitutional  pro- 
vision on  the  subject,  and  in  neither  is  there  any  property  qualiflcation 
required. 

In  the  case  of  this  class  of  voters  the  objection  is  not  sustained,  we 
find,  by  any  law  of  Pennsjivania;  nor  is  it  sustained  by  the  action  of 
the  House  of  Eepresentatives  in  the  contested  election  case  of  Koontz 
vs.  Coffroth,  thirtieth  Congress,  first  session,  (report  No.  92,  vol.  1,  of 
House  Reports,  1865-'66.)  In  the  majority  report,  which  was  adopted, 
and  ousted  the  sitting  member,  it  was  held  that  this  kind  of  vote  could 
"  not  be  deducted  from  the  count  of  the  sitting  member.  Each  State 
frames  its  own  laws  for  the  maintenance  and  care  of  its  poor.  The  laws 
provide  protection  for  the  poor,  who,  'by  reason  of  age,  disease,  infirmity, 
or  other  disability,'  become  unable  to  work.  With  regard  to  the  elective 
franchise  by  such,  the  laws  of  Pennsylvania  are  silent.  As  they  are  not 
ex]3ressly  deprived  of  the  right,  we  cannot  see  why  the  unfortunate, 
provided  for  by  the  public,  may  not  vote  as  if  provided  for  by  a  parent 
or  a  son ;  (iertainly  not,  until  the  authorities  of  Pennsylvania  shall  have 
decided  for  themselves  the  law,  for  which  they  have  had  frequent  oppor- 
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tunities.  Therefore  we  here  make  no  deduction  from  the  count  of  the 
sitting  member." 

As  to  the  lunacy  vote — four  in  number — we  desire  to  say  that  the 
constitutional  requirements  do  not  set  up  any  prohibition  as  against 
simple-minded  men  nor  lunatics.  The  extent  of  the  mental  imbecility 
would  seem,  therefore,  to  have  been  left  to  the  officers  of  the  election  to 
determine ;  and  upon  such  extent  of  weak  intellect  admit  or  reject  the 
vote  when  offered.  As  to  one  of  the  four  votes,  it  is  not  shown  at  all 
for  whom  he  (Small)  voted.  It  should,  in  our  judgment,  therefore,  not 
be  charged  as  against  either  the  contestant  or  the  contestee. 

With  reference  to  the  individual  votes  alleged  to  have  been  cast  for 
Mr.  Foster  upon  the  different  grounds  of  alienage,  lunacy,  non-residence, 
minority,  and  non-payment  of  tax,  and  of  which  a  list  is  furnished  by 
the  majority  in  their  report,  we  propose  to  enter  into  an  examination  of 
each  individual  case  so  reported. 

1st.  James  T.  Martin,  of  Dunbar  Township,  it  is  alleged,  was  a  minor. 
The  testimony  of  Martin  himself  (see  p.  310)  shows  that  he  was  informed 
by  his  grandfather,  who  raised  him,  and  who  was  present  at  the  election 
and  before  the  board,  that  he  had  every  reason  to  believe,  both  at  the 
time  of  the  election  and  while  this  investigation  was  going  on,  that  he 
was  over  twenty-one  years  of  age  on  the  13th  day  of  October,  1868;  and 
further,  that  his  father  died  when  he  was  very  young,  and  his  mother 
having  remarried,  then  and  now  lived  in  the  State  of  Indiana.  This 
vote  clearly  should  be  counted  for  Mr.  Foster. 

2d.  As  to  Andrew  Work,  a  reference  to  the  testimony  of  Beatty  (p. 
302)  will  show  that  Work  voted  in  that  township  for  forty  years,  owned 
land  there,  and  does  now,  and  was  assessed  and  paid  taxes  in  that 
township.  His  wife  was  dead,  and  he  resided  with  his  son  in  Dunbar 
Township  at  the  time  of  the  election,  and  for  a  considerable  time  prior 
thereto. 

3d.  George  F.  Dawson,  of  Brownsville,  (see  p.  319,)  testifies  that  he 
returned  to  Pennsylvania  in  July  or  August,  1867,  and  never  again  left 
the  State  with  the  intention  of  acquiring  a  residence  elsewhere ;  has 
remained  in  Brownsville  ever  since,  and  therefore  his  vote  should  be 
counted  for  Mr.  Foster. 

4th.  Connelly  Westcott,  (see  testimony  of  William  Campbell,  p. 
335,)  was  born  in  April,  1847,  and  he  was,  therefore,  between  the  age 
of  twenty-one  and  twenty-two  years  in  October,  1868.  This  fact  is 
shown  by  the  statement  of  the  father  and  mother  of  the  voter  to  the 
witness. 

5th.  Eeason  Dean  was  born  on  the  15th  day  of  February,  1847,  (see 
testimony  of  George  Dean,  the  father  of  Reason,  j).  329,)  and  upon  the 
testimony  of  a  stranger,  it  is  proposed  to  reject  this  vote  against  the 
testimony  of  his  father. 

6th.  W.  S.  Johnston,  it  is  shown  by  the  testimony  of  Dr.  F.  C.  Robin- 
son, (p.  59,)  and  G.  W.  K.  Minor,  (p.  97,)  on  the  day  of  the  election, 
and  while  being  examined  by  the  election  board,  repeatedly  stated  that 
"  his  mother  had  told  him  he  was  old  enough  to  vote  at  that  election." 
What  better  evidence  one  could  have  of  his  age,  except  what  he  might 
derive  from  his  mother,  is  not  known  by  the  members  of  the  committee 
who  sign  this  report.  We  have  already  rejected  the  vote  of  Samuel 
Ogle,  even  upon  the  statement  of  a  witness  who  heard  the  mother  of 
the  voter  state  the  date  of  his  birth  to  have  been  at  a  time  when  he 
could  not  have  been  a  voter  at  the  time  of  that  election. 

7th.  Uriah  Teager,  jr.,  it  is  shown  by  the  testimony  of  A.  A.  Boyer, 
esq.,  a  witness  for  Mr.  Covode,  (see  p.  85,)  was  a  resident  of  the  district 
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of  North  Union  Township ;  that  a  full  examination  was  made  by  the 
board  as  to  his  right  to  vote  there  and  at  that  election,  before  his  vote 
was  received ;  it  is  also  in  evidence  that  the  same  witness  was  informed 
that  he  was  a  republican,  so  that  if  his  vote  was  illegal,  it  surely  should 
not  be  charged  against  Mr.  Poster. 

8th  and  9th.  As  to  the  votes  of  William  Searight  and  James  Searight, 
both  these  gentlemen  were  clerks  in  departments  in  the  city  of  Wash- 
ington, and  returned  home,  as  is  done  by  every  clerk  in  every  depart- 
ment here,  and  their  votes  should  not  be' charged  by  Mr.  Oovode  or  his 
counsel  against  Mr.  Poster,  especially  when  the  fact  is,  as  we  are  in- 
formed, that  the  same  train  of  cars  which  carried  one  of  these  gentlemen 
home  also  bore  A.  S.  Puller,  esq.,  who  resides  in  Washington,  and  Mr. 
(Jovode's  counsel  in  this  case,  to  the  same  place  for  the  puriiose  of  vot- 
ing for  Mr.  Covode.  The  Searights  were  born  in  Union  Borough,  and 
never  voted  in  any  other  place,  and  it  will  not  do  to  say  that  their  votes 
should  be  rejected. 

10th.  Israel  Painter,  jr.,  it' is  testified  by  O.  P.  Palton,  (see  p.  103,)  was 
engaged  in  work  in  Venango  County,  Pennsylvania,  in  the  oil  regions, 
and  for  this  reason  the  majority  had  deducted  this  vote  from  Mr.  Foster, 
forgetting  that  there  is  no  evidence  whatever  as  to  how  he  voted,  beyond 
the  fact  that  his  uncle  was  a  democrat,  or  that  he  had  acquired  a  new 
residence;  and  they  also  omitted  to  deduct  from  Mr.  Oovode  the  votes  of 
A.  G.  Oliver  and  Morgan  B.  Oliver,  who  were  precisely  in  the  same  con- 
dition, (see  testimony  of  Severn,  pp.  360,  361,)  but  which  we  do  not 
reject  as  against  Mr.  Covode. 

11th  and  12th.  Jacob  Gluut  and  Samuel  Patterson  are  shown  by  the 
testimony  of  Jeremiah  Mertz,  (p.  407,)  to  have  resided  in  Franklin  Town- 
ship, where  they  worked  for  months  before  the  election ;  they  were  single 
men  and  mechanics,  who  worked  wherever  they  could  find  work ;  that 
they  never  claimed  any  other  place  as  their  residence,  and  that  one  of 
them,  in  fact,  owned  property  in  that  district  assessed  against  him,  and 
that  both  of  them  were  born  and  raised  in  that  township. 

13tb.  Jacob  Weitzel's  vote  is  rejected  upon  the  testimony  of  S.  P. 
Faulk,  (pp.  120, 121,)  who  testifies  that  his  vote  was  about  being  chal- 
lenged at  the  presidential  election  for  non-payment  of  taxes,  when  the 
collector  came  to  the  window  and  vouched  for  the  payment  of  taxes  that 
day.  It  is  not  to  be  presumed  from  such  testimony  that  this  voter  had 
not  paid  a  tax  within  two  years  as  required  by  law.  Neither  is  it  to  be 
presumed  that  he  voted  for  Mr.  Poster  from  the  outside  aijpearance  of 
the  ticket. '  It  also  a^jpears  from  the  same  testimony  that  he  has  voted 
in  that  district  for  five  or  six  years,  and  that  his  vote  was  not  challenged 
at  that  election. 

14th.  Daniel  Bowers,  it  is  testified  by  his  mother,  Barbara  Bowers,  (p. 
185,)  on  the  14th  of  July,  1869,  was  twenty-two  years  of  age  the  preced- 
ing month,  which  would  make  him  between  the  age  of  twenty-one  and 
twenty-two  years  at  the  time  of  the  election  in  October,  1868.  Joseph 
Skeeley  (p.  372)  also  testifies  that  from  conversation  with  his  mother, 
and  from  an  examination  of  a  tombstone,  Daniel  Bowers  was  of  age  at 
the  time  of  that  election,  and  that  he  assessed  him  for  tax  and  collected 
tax  from  him  for  that  j'ear. 

15th.  John  Stiers,  it  is  proved  by  his  own  testimony,  (p.  172,)  and  he 
was  called  by  Mr.  Covode  himself,  was  a  resident  of  the  district  of  Greens- 
burg  ;  there,  in  pursuance  of  his  lawful  calling,  intending  to  become  a 
resident  and  actually  such,  and  only  prevented  from  still  remaining  a 
resident  by  the  fact  that  he  could  not  procure  such  house  as  suited 
him. 
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16tli.  C.  M.  Eobiuson  is  a  single  man,  engaged  in  merchandising  about 
a  mile  and  a  half  from  the  residence  of  his  father.  His  fathei'  resides  in 
North  Huntingdon  Township,  Westmoreland  County,  Pennsylvania, 
where  the  voter,  whose  vote  is  objected  to,  cast  his  vote,  but  his  store  is 
in  Allegheny  County.  He  was  born  in  that  township,  and  made  his 
home  at  his  father's  house,  and  had  his  washing  done  there,  and  there 
is  no  evidence  to  show  that  he  ever  voted  in  any  other  district  than  that 
in  which  his  vote  was  cast  at  this  election. 

17th.  John  P.  Knnkle,  (see  his  own  testimony,  p.  415,  and  the  testi- 
mony of  William  Hawk,  p.  414.)  It  is  shown  he  had  a  right  to  vote  in 
North  Huntingdon  Township.  His  residence  was  with  his  mother  in 
that  township.  He  was  an  apprentice  to  learn  a  trade,  and  as  soon  as 
that  apprenticeship  ended  he  returned  to  his  home  with  his  mother,  not 
less  than  four  weeks  before  his  election.  Hawk,  in  his  testimony,  is  very 
clear  and  decided  upon  the  point  of  residence,  and  no  possible  objection 
can  be  urged  against  this  vote. 

18th.  Daniel  Bradley's  vote  is  rejected  by  the  majority  in  their  report 
on  the  ground  that  he  never  was  a  citizen.  A  reference  to  page  383  will 
show  an  admission  by  Mr.  Covode,  that  the  voter  was  naturalized  on 
the  28th  of  July,  1850,  in  tlie  court  of  common  pleas  of  Blair  County, 
Pennsylvania,  and  that  Daniel  Bradley  himself  appeared  and  produced 
his  certificate  of  naturalization,  and  it  was  agreed  then  that  so  far  as 
the  testimony  of  the  man  Mullen,  (pp.  180,  182,)  and  taken  at  Irvine, 
before  Notary  Hoke,  would  lead  to  a  different  inference,  it  is  not  to  be 
considered. 

19th  and  20tb.  Josiah  Plunt  and  John  Mclntyre  are  also  rejected  by 
the  majority  upon  the  ground  that  they  were  not  citizens,  and  these  two 
votes  are  deducted  from  Mr.  Poster.  We  are  informed,  and  have  every 
reason  to  believe,  that  an  admission  like  that  in  the  case  of  Bradley  was 
made  by  Mr.  Covode's  counsel,  and  entered  by  the  notary  before  whom 
the  testimony  was  taken  as  to  these  two  votes,  but  upon  referring  to  the 
testimony,  Ave  do  not  find  it  embraced  in  the  report.  There  is  not,  how- 
ever, any  evidence  (even  assuming  that  the  testimony  of  the  man  Mullen, 
pp.  ISO,  182,  should  have  its  full  weight)  that  either  of  these  men 
illegally  voted  or  was  not  properly  qualified  as  a  voter. 

21st.  Charles  Penrose,  it  seems,  voted  in  the  Youngstown  district,  and 
it  is  urged  that  his  vote  should  be  deducted  from  Mr.  Poster.  If  hear- 
say evidence  is  to  avail  in  this  case,  then  this  vote  should  be  rejected ; 
but  surely,  no  tribunal  governed  by  any  law  will  listen  for  a  moment  to 
the  testimony  of  any  one  who  testifies  only  to  what  some  one  else  has 
said  to  him.  Certainly  this  is  only  hearsay  testimony,  and  no  court  in 
Christendom  will  receive  such  testimony  as  evidence.  (See  contested  elec- 
tion (jases  from  1834  to  1865 ;  White  vs.  Harris,  p.  264 ;  Ingersoll  vs. 
Naylor,  p.  34 ;  Blair  vs.  Barrett,  p.  316 ;  New  Jersey  case,  p.  24.)  Lewis 
Simpson,  »it  alleged  by  the  majority  report,  is  a  negro,  and  not,  there- 
fore, entitled  to  a  vote,  and  it  also  alleged  that  he  voted  for  Mr.  Foster. 
The  evidence  shows  such  to  be  the  fact,  and,  under  the  law,  this  vote 
cannot  be  counted. 

22d.  Vincent  Nichols,  it  is  testified  by  Brinker,  (p.  230,)  was  a  car- 
pet-bagger, and  declared  that  he  had  voted  for  Mr.  Poster.  There  is  no 
evidence  where  or  in  what  precinct  he  voted,  and  we  apprehend  that  it 
is  not  to  be  assumed  that  he  voted  in  one  district  when  he  .might  have 
voted  in  another. 

23d.  Francis  Cuslo's  vote  is  rejected  by  the  majority  on  the  ground  of 
non-payment  of  tax  within  two  years  prior  to  the  election  held  in  Oc- 
tober, 1868;  but  there  is  not  the  slightest  evidence  that  such  is  the  fact. 
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It  was  in  evidence  (see  Faulk,  p.  242)  that  lie  had  paid  taxes  at  the 
time  of  the  October  election,  1866,  and  nobody  pretends  to  state  that  he 
was  not  regularly  assessed  after  that  date,  neither  is  it  shown  by  any 
one  that  Mr.  Cuslo  did  not  pay  taxes  subsequently  to  that  time,  and  in 
the  absence  of  proof  of  that  fact  his  vote  should  not  be  deducted  from 
Mr.  Foster.  On  the  contrary,  Shuster,  the  collector  of  taxes,  says  he 
did  pay  taxes.     (See  page  380.) 

24tli.  As  to  Johnston  Sproul,  the  evidence  of  Faulk  (p.  243)  does 
not  establisb  the  fact  that  Sproul  was  over  twenty-two  years  of  age  at 
the  October  election  of  1866.  He  therefore  had  a  right  to  vote  without 
the  payment  of  tax,  and  it  does  not  follow  that  because  he  paid  taxes 
at  the  November  election;  that  he  had  not  attained  the  age  of  twenty- 
two  years  between  the  time  of  the  October  and  November  election. 

This  not  being  proven,  the  decision  of  the  board  is  conclusive,  in  the 
absence  of  any  proof  of  fraud. 

25th.  Frank  Heiser  is  objected  to  on  the  ground  that  he  did  not  pro- 
duce his  naturalization  papers  before  the  election  board.  If  the  decla- 
rations of  the  voter  are  to  be  received  in  evidence,  it  will  be  found,  by 
reference  to  the  testimony  of  Thompson,  (p.  106,)  that  he  voted  for  Mr. 
Covode ;  and  if  his  vote  is  an  illegal  vote,  it  should  be  deducted  from 
Mr.  Covode  and  also  added  to  Mr.  Foster. 

26th.  Peter  Adams  is  objected  to  as  a  minor.  Neither  Isaac  George 
(p.  272)  nor  Hiram  A.  Hoops,  (p.  273,)  who  are  relied  on  in  this  case, 
prove  conclusively  the  age  of  the  voter,  and,  in  the  absence  of  sucb 
proof,  it  is  not  to  be  presumed  that  this  vote  was  illegal. 

27th.  Charles  Wilson,  it  is  shown  by  his  mother,  Mrs.- Pleas.  Wilson, 
(p.  420,)  was  born  on  the  10th  day  of  October,  1847 ;  and  this  election 
having  been  held  on  the  13th  day  of  October,  1868,  no  objection  can  be 
made  to  his  vote. 

28th.  Leander  Corbett,  it  is  alleged,  is  a  minor,  and  that  fact  is  at- 
tempted to  be  shown  by  hearsay  evidence.  Houseman  so  swears ;  but 
surely  that  which  is  not  within  his  knowledge,  but  is  only  stated  as 
hearsay,  is  not  to  be  regarded  as  evidence ;  and  the  evidence  of  House- 
man (p.  275)  shows  that  his  vote  was  received  without  objection. 

29th.  George  Chalfant's  vote  is  attacked  upon  the  ground  that  he  is 
a  non-resident.  His  testimony  (p.  323)  establishes  the  fact  that  he  was 
a  resident  of  Uniontown ;  that  while  he  temporarily  resided  in  Greene 
County,  he  never  was  assessed  in  that  county ;  that  he  was  between 
the  ages  of  twenty-one  and  twenty-two  years,  and  all  the  time  when 
away  from  Uniontown  he  regarded  that  place  as  his  home,  and  so  speaks 
of  it  in  his  testimony.  He  also  says  that  he  resided  with  his  mother  in 
Uniontown. 

30th.  George  Long,  it  is  said,  was  not  a  resident  of  the  district  in 
which  his  vote  was  cast,  and  had  never  been  naturalized.  His  testimony 
(426,  427)  establishes  that  his  father  was  naturalized  while  he  was  yet 
a  child — which  would  also  result  in  his  naturalization ;  and  that  he  was 
a  resident  long  prior  to  the  election.  Crombie  (p.  172, 173)  testifies  that 
Long  was  in  that  district  in  September,  1868. 

31st.  Edward  Develin  is  attacked  upon  the  ground  that  he  is  an  alien 
and  non-resident ;  but  his  right  to  vote  is  shown  by  the  testimony  of 
Long,  (pp.  426,  427,)  whicli  proves  him  to  be  a  native-born  citizen,  aad 
by  Crombie  (pp.  172.  173)  also  as  to  his  residence. 

32d,  33d,  34th,  36th,  and  36th.  W.  F.  Jones,  John  Boyle,  Walter  Mc- 
Michael,  Patrick  Harkins,  and  David  Robinson  are  objected  to  (see 
Kemp,  p.  231)  as  illegal  voters ;  but  in  the  absence  of  proof  as  to  the 
illegality  of  these  voters,  and  the  district  wherein  such  votes  were  cast; 
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and  the  party  for  whoin  they  were  received,  certainly  they  would  not  be 
deducted  from  Mr.  Foster ;  and  it  is  shown  very  clearly  by  the  testimony 
of  W.  C.  Guifey  (p.  4=19)  that  the  facts  asserted  by  Kemp  are  not  true. 
By  the  testimony  of  Pender  (p.  392)  it  appears  that  Kemp  had  at  one 
time  been  an  inmate  of  the  penitentiary,  as  a  criminal.  With  this  char- 
acter of  witness  the  committee  had  better  have  little  to  do. 

In  addition  to  this  it  is  clearly  shown  by  the  testimony  of  A.  B.  Mc- 
Grew,  the  assessor  (and  a  republican)  of  Sewickly  Township,  (see  p.  235,) 
"  that  he  assessed  no  man  unless  he  saw  him  or  had  suflicient  evidence 
that  he  was  in  the  township ;"  and  by  the  testimony  of  John  Norcross, 
the  judge,  and  Caleb  Greenawalt,  the  inspector,  both  republicans,  "  that 
there  were  no  votes  taken  at  the  Sewickly  poll  from  any  one  who  had  not 
fully  complied  with  the  law,"  (see  p.  376 ;)  and  further,  the  testimony  of 
John  Stam,  the  other  inspector,  establishes  also  the  fact  that  there  were 
no  illegal  votes  polled  at  that  district. 

37th.  John  Turner  is  not  shown  to  have  voted  illegally.  All  the  evi- 
dence goes  to  show  that  he  was  a  citizen,  and  whoever  attacks  a  vote 
must  prove  it  to  be  illegal.  He  voted  without  challenge,  and  to  require 
Mr.  Foster  to  show  that  Turner  was  naturalized,  especially  when  he  is 
no  longer  a  resident — more  than  a  year  having  gone  by  since  that  elec- 
tion, and  he  having  removed  from  the  district — would  be  to  require  such 
labor  as  might  well  induce  him  to  abandon  this  contest. 

38th.  George  Coleman's  vote  is  rejected  because  he  told  Uriah  Hig- 
genbottom  (p.  89)  that  he  had  not  been  in  the  State  for  a  period  of  six 
months  prior  to  that  election.  If  the  declarations  of  a  voter  made  after 
the  election  is  over  are  to  be  received — only,  however,  in  this  case  it  is 
hearsay — to  defeat  an  election  and  overcome  a  vote,  the  sooner  such  is 
declared  to  be  the  law  the  sooner  we  will  know  that  all  i^reviously  ac- 
cepted rules  of  evidence  are  ended. 

We  concur  in  the  report  of  the  majority  as  to  the  votes  offered  to  dif- 
ferent election  boards  to  be  cast  for  the  respective  candidates,  but  which 
were  rejected,  thus  allowiug  to  Mr.  Foster  three  votes,  and  to  Mr.  Covode 
six  votes,  that  were  refused  to  be  received  by  oQicers  of  the  election. 

As  to  the  votes  of  Patrick  Cooley,  Michael  Cooley,  John  White,  Cal- 
vin Halfpenny,  John  Wilson,  John  Cummings,  James  Cummings,  Pat- 
rick Lynch,  and  John  Lyons,  of  Dunbar  Township,  it  is  scarcely  neces- 
sary to  speak  beyond  saying,  that  if  John  E.  Smith  "  is  to  be  believed," 
(as  it  is  rather  naively  put  by  the  majority  in  their  report,)  these  men 
were  in  that  township,  as  we  have  already  stated,  lawfully — in  pursu- 
ance of  their  lawful  calling,  and  residents  therein.  If  it  be  not  improper, 
it  may  not  be  amiss  to  state  here,  (since  Mr.  Smith  is  relied  upon  to 
prove  a  great  many  things,)  that  "  if  Smith  is  to  be  believed,"  we  must 
conclude  from  the  testimony  of  Mr.  Collins,  (see  p.  448,)  as  also  that  of 
Smith  himself,  (see  p.  — ,)  that  Mr.  Smith  is  not  to  be  relied  upon  as  a 
witness.  If  he  proves  anything,  he  proves  that  he  did  acts  which  were 
unlawful ;  and,  to  use  a  mild  phrase,  that  he  is  a  rascal ;  and,  such 
being  the  fact,  he  is  not  credible. 

Although  we  have  not,  for  the  purpose  of  finding  out  the  true  results 
in  this  case,  deducted  either  of  these  eight  votes,  it  is  said  by  the  major- 
ity that  one  vote  was  found  in  the  State  ballot-box,  in  Sewickly  Town- 
ship, upon  which  was  the  name  of  Mr.  Foster ;  and  this  ticket,  they  say, 
was  in  excess  of  the  number  of  votes  upon  the  list,  and  that  therefore 
this  vote  should  be  deducted  from  Mr.  Foster.  How  such  conclusion 
can  be  reached  passes  our  comprehension.  If  any  one  can  determine 
that  the  vote  in  excess  may  not  have  just  as  likely  been  cast  for  Mr. 
Covode  as  for  Mr.  Foster,  he  will  have  succeeded  better  than  can  be 
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determined  by  those  who  sign  this  report.  So,  also,  with  regard  to  one 
vote  in  South  Huntingdon  Township,  which  was  found  ou  the  floor,  and 
counted  for  Mr.  Foster. 

The  following  statement  will  exhibit  the  names  of  the  voters  which, 
in  tbe  judgment  of  the  minority,  were  illegally  cast  for  Mr.  Oovode,  the 
reasons  assigned  for  their  illegality,  a  reference  to  the  witnesses  who 
testify  in  regard  to  each,  and  the  page  upon  which  their  testimony  is  to 
be  found. 

1st.  Isaac  Johnson,  it  is  alleged  upon  the  part  of  Mr.  Foster,  voted 
for  Mr.  Oovode,  in  Wharton  Township,  of  which  he  was  not  then  a  resi- 
dent. He  was  a  married  man,  and  his  wife,  with  whom  he  was  then 
residing,  lived  in  North  Union  Township,  and  although  he  OAvned  a  farm 
in  "Wharton,  and  occasionally  visited  there,  his  residence  has  never  been 
in  that  township  since  his  marriage,  and  his  vote,  therefore,  should  be 
deducted  from  Mr.  Covode.  (See  testimony  of  McCartney,  p.  313 ;  Yan 
Bremen,  pp.  311,  312,  323.) 

2d.  James  Chorning,  it  is  clearly  shown,  voted  at  the  election  iu 
Wharton  Township,  and  for  Mr.  Oovode,  and  that  he  was  not  then  a 
resident  of  that  township.  (See  testimony  of  McCartney,  pp.  313-311 ; 
Van  Bremen,  pp.  311-312 ;  McOuUough,  p.  314.)  This  vote  should  be 
deducted  from  Mr.  Covode. 

3d.  Azariah  Shaw  is  shown  by  the  testimony  of  McDowell  (p.  33) 
and  Boyd  (p.  331)  to  have  voted  illegally,  and  for  Mr.  Oovode.  He  was 
then  a  resident  and  had  a  family  residing  in  Ohio ;  was  in  Uuionboro 
onlj-  under  medical  treatment,  and  had  not  acquired'  any  residence  in 
this  State.    This  vote,  therefore,  should  be  dedu(!ted  from  Mr.  Oovode. 

4th.  James  Kean  was  a  resident  of  Venango  Couutj^,  Pennsylvania, 
and  was  not  entitled  to  vote  in  Tyrone  Township,  and  his  vote  cast  in 
that  township  was  therefore  illegal.  He  came  only  to  get  married  at 
the  time  of  the  election  and  voted  for  Mr.  Covode,  and  left  the  day  after 
the  election.  When  here  he  evidently  did  not  intend  to  remain,  as  is 
shown  by  the  testimony  of  Kean,  (p.  309,)  wherein  he  states  that  his 
son  James  had  a  man  in  his  ijlace  while  he  was  absent  from  Venango 
County.  This  vote,  therefore,  should  be  deducted  from  the  count  for 
Mr.  Covode. 

6th.  John  M.  Larimer,  who  voted  for  Mr.  Covode.  in  Sewickly  Town- 
ship, it  is  proved  by  the  testimony  of  Colonel  McFarlane,  (pp.  373,  374,) 
an  uncle  of  the  voter,  resided  in  the  city  of  Pittsburg  and  never  had  a 
residence  anywhere  in  that  congressional  district. 

6th.  John  M.  Haymaker  moved  to  West  Virginia,  was  there  elected  a 
justice  of  the  peace  and  appointed  postmaster,  and  acted  as  such  after 
being  duly  commissioned,  and  did  not  again  return  to  Pennsylvania 
until  in  June,  1868,  which  would  be  only  four  months  prior  to  the  Octo- 
ber election  in  that  year.  It  is  in  evidence  that  he  voted  for  Mr.  Covode 
in  October;  that  in  IsTovember  he  offered  to  vote,  and  his  vote  was 
rejected  upon  the  ground  that  he  had  not,  at  that  time,  acquired  a  right 
to  vote.  (See  testimony  of  Clark,  p.  278 ;  Harvey,  p.  379.)  Of  course, 
this  vote  should  be  deducted  from  Mr.  Oovode. 

7th.  Frank  Heiser  it  appears  voted  for  Mr.  Covode  without  pre- 
senting his  naturalization  certificate  to  the  board.  (See  Thompson, 
p.  106.)  This  vote  is  erroneously  charged  against  Mr.  Foster  in  the 
majority  report,  and  has  been  deducted  from  him.  The  fact  shows  that 
it  should  just  be  reversed. 

8th  and  9th.  William  Hartford,  alias  Fletcher,  and  J.  D.  Davis  voted 
for  Mr.  Covode  in  Kuhn's  district,  in  Unity  Township.  Neither  of  these 
•men  were  residents  of  that  district,  and  their  votes  should  be  deducted 
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from  Mr.  Covode.  They  were  mere  sojouruers  there,  on  a  visit,  not 
properly  qualified  to  vote  in  that  district,  not  known  to  the  assessor ; 
but  one  of  them  was  assessed  under  an  assumed  name ;  and  both  left 
that  district  the  Friday  after  the  election  for  the  State  of  Ohio.  (See 
testimony  of  Barndollar,  p.  358.) 

10th.  Jacob  Justice.  It  is  shown  by  the  evidence  of  M.  S.  Overholt, 
(see  p.  223,)  a  witness  upon  the  part  of  Mr.  Covode,  that  Justice  was 
in  the  wood  and  willow  ware  business  with  Eowe,  Euston  &  Co.,  in 
Philadelphia,  Pennsylvania,  and  had  been  there  probably  eighteen 
months  or  two  years ;  he  was  not  engaged  in  any  business  in  Mount 
Pleasant,  was  there  only  occasionally  on  a  visit,  and  voted  in  Mount 
Pleasant  Borough  at  the  October  election  of  1868  for  John  Covode  for 
Congress.  That  he  had  a  legal  residence  in  Philadelphia,  and  was  a 
qualified  voter  there,  cannot  be  questioned,  and  this  vote,  therefore, 
should  be  deducted  from  Covode. 

11th.  Lyman  B.  Sherrick  also  voted  in  Mount  Pleasant  Borough  for 
Mr.  Covode,  while  it  is  shown  by  the  testimony  of  M.  S.  Overholt  (p.  223) 
that  he  was  then  engaged  in  doing  business  in  Philadelphia,  Pennsyl- 
vania, with  Adamson  &  Fetters,  in  the  notion  business,  and  had  been 
so  engaged  for,  perhaps,  a  year  previous  to  that  election ;  that  lie  did 
not  own  any  property  in  Mount  Pleasant ;  that  lie  was  a  married  man, 
and  had  taken  up  housekeeping  in  Philadelphia.  This  vote  should  be 
deducted  from  Mr.  Covode. 

12th.  Judson  I^Tewmyer  also  voted  for  Mr.  Covode  in  Mount  Pleasant 
Borough,  although,  as  is  shown  by  the  testimony  of  M.  S.  Overholt,  (p. 
223,)  he  was  engaged  in  doing  business  for  Jesse  Lijipincott,  of  Pitts- 
burg, in  the  grocery  business,  and  certainly  he  was  not  a  resident  of 
Mount  Pleasant  Borough.  This  vote,  therefore,  should  be  deducted 
from  Mr.  Covode. 

13th.  David  K.  Faulk,  in  Alleghany  Township,  voted  for  Mr.  Covode, 
and  it  appears  from  the  testimony  of  his  brother  (i|ip.  243,  244)  that 
for  four  years  almost  he  had  been  in  Oil  City,  in  Venango  County, 
Pennsylvania,  and  only  came  into  the  district  in  which  he  voted  tico  or 
three  days  before  the  election.  This  vote  should  be  deducted  from  Mr. 
Covode. 

14th,  15th,  16th,  17th,  18th,  19th,  20th,  and 21st.  John  C.  Paul,  Samuel 
McCune,  William  J.  McCune,  Nelson  Henry,  Melton  Bartley,  John 
Decker,  David  Ransom,  Ephraim  Taylor,  voted  for  Mr.  Covode  in  Blairs- 
vilie.  It  is  shown  by  the  testimony  of  Byers,  (p.  247,)  the  republican 
clerk,  that  he  never  saw  Paul  before  or  since  the  election,  and  that 
he  left  the  town  on  the  noon  train  (see  p.  248)  the  day  upon  which 
the  election  was  held.  Paul,  it  is  in  evidence,  is  mail  agent  on  the 
PenUwSylvania  railroad.  Samuel  McCune  (see  Byers,  p.  247)  lived  at 
Lewistown  or  Columbia  or  Port  Deposit,  and  was  in  an  engineer  corps 
there  then,  and  yet.  He  came  to  Blairsville,  it  also  appears,  at  noon  of 
either  tlie  day  of  the  election  or  the  day  before,  and  went  away  as  soon 
as  the  election  was  over.  William  J.  McCune  (see  Byers,  p.  247)  is  a 
brakeman  on  a  passenger  train  between  Pittsburg  and  Altoona,  and 
came  to  Blairsville  either  on  Saturday  or  Monday  evening  previous  to 
the  election.  He  was  allowed  to  vote  (see  Byers,  p.  246)  on  his  own 
oath,  and  without  any  other  proof  of  residence  being  required  by  the 
board,  and  left  Blairsville  on  the  day  of  the  election.  Milton  Bartley 
came  to  Blairsville  (see  Byers,  p.  247)  "several  days  before  the  elec- 
tion," and  although  the  witness  has  been  a  resident  of  Blairsville  since 
1861,  he  does  not  recollect  of  seeing  the  voter  there  at  any  time  except 
at  the  election.  Xelson  Henry  (see  Byers,  p.  248)  was  mail  agent  on 
H.  Mis.  Doc.  152 40 
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tlie  West  Pennsylvania  railroad,  ate  breakfast  and  supper,  and  had  his 
lodgings  in  Alleghany  City,  but  took  his  dinner  in  Blairsville.  lie 
voted  for  Mr.  Covode,  without  the  shadow  of  right,  and  his  vote  should 
be  excluded  from  the  count. 

Ephraim  Taylor  (see  Byers,  p.  248)  was  an  engineer  upon  the  West 
Pennsylvania  railroad,  and  the  facts  in  his  case  are  precisely  the  same 
as  in  the  case  of  Henry.    We  deduct  his  vote  from  Mr.  Covode. 

John  Decker  see  (Byers,  p.  248)  was  time-keeper  at  the  soda  works 
in  Alleghany  County;  "he  had  been  there  two  years  or  more,  and  only 
reached  Blairsville  either  Saturday  or  Monday  previous  to  the  election." 
He  voted  on  his  own  oath,  as  to  his  residence  and  all,  for  Mr.  Covode, 
and  we  deduct  his  vote. 

David  Eansom  (see  Byers,  p.  248)  came  to  Blairsville  on  the  evening 
of  the  election;  he  was  working  in  the  railroad  company's  sbops;  had 
been  absent  for  a  couple  of  years.  He  voted  for  Mr.  Covode  and  we 
deduct  his  vote. 

We  cannot  fail  to  conclude,  from  the  evidence  presented,  that  these 
persons  were  improperly  introduced  into  that  district  for  the  purpose  of 
aiding  in  the  election  of  Mr.  Covode. 

Other  votes  are  rejected  in  the  same  precinct,  but  the  foregoing  are 
the  only  ones  that  we  feel  called  upon  to  exclude  from  the  count. 

22d.  James  Boyd,  who  voted  for  Mr.  Covode,  in  Irwinboro,  was  not 
a  resident,  as  appears  by  the  testimony  of  Cort,  (p.  387,)  who  is  very 
clear  that  Boyd  had  not  lived  in  Irwin  for  three  or  four  years  prior  to 
that  election.  McQuaide  (pp.  385,  386)  testifles  that  he  is  rnuning  on 
the  railroad,  and  lies  over  in  Pittsburg,  where  his  residence  is,  and  is 
positive  that  he  had  no  residence  in  Irwin  for  at  least  one  year  before 
the  October  election  of  1868.  Boyd  himself  (p.  271)  says  he  claimed 
Irwin  as  a  residence,  because  he  had  re/«<M'es  living  there,  and  had  him- 
self at  some  prior  time  lived  there ;  since  then  had  passed  throujih  the 
borough  on  his  train  running  from  Pittsburg,  in' Alleghany  County,  to 
■Concmaugh,  in  Cambria  County.  This  vote  should  be  deducted  liom 
the  count  of  Mr.  Covode. 

23d.  John  Worthington,  who  voted  for  Mr.  Covode  in  German  Town- 
ship, from  the  testimony  of  Thomas  A.  McKean,  (pp.  232,  332,  342,)  was 
not  a  resident  in  that  township.  His  vote  ought,  therefore,  to  be  de- 
duct el  from  Mr.  Covode. 

24th.  The  testimony  of  Mr.  McKean  also  proves  that  John  Connelly 
voted  for  Mr.  Covode,  in  German  Townshij),  he  not  having  such  resi- 
dence as  entitled  him  to  vote  in  that  district,  or  any  other  in  the  State 
of  Pennsylvania.  This  vote  should  also  be  deducted  from  Mr.  Covode. 
2oth.  John  Swan  proves  (p.  361)  that  Itev.  W.  C.  Kaufman's  family 
resides  in  Chambersburg,  Pennsylvania,  where  he  would  haA'e  been 
legally  entitled  to  vote ;  if  so,  his  vote  was  improperly  received  in  West 
Newton,  Westmoreland  County.  He  could  not  have  had  such  a  resi- 
dence in  two  different  districts  at  the  sauie  time  as  would  entitle  him  to 
vote  in  either.  He  voted  for  Covode,  and  should  be  deducted  from 
his  poll. 

26th.  Rev.  William  Ewing  voted  for  Covode  in  Franklin  Township. 
His  right  to  vote  in  that  county  was  objected  to  on  two  grounds:  1. 
That  he  had  not  such  residence  there  as  entitled  him  to  vote.  2.  Q'hat 
he  had  not  paid  a  tax  as  required  by  law  to  entitle  him  to  a  vote.  The 
evidence  of  S.  J.  Miller  (p.  383)  leaves  the  qnestiou  of  residence  doubt- 
ful, but  it  is  clear  that  there  was  no  personal  tax  assessed  on  him  within 
two  years,  nor  had  he  paid  such  tax.  On  this  ground,  his  vote  should 
be  deducted  from  Mr.  Covode. 
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27tli.  William  Williams,  who  voted  for  Mr.  Covode  at  Irwinsboro,  it 
is  clearly  proved  by  James  M.  Guft'ey  (p.  404)  and  by  Eli  McCormick, 
(pp.  388,  389,)  inspectors  of  that  election,  voted  on  fraudulent  papers, 
and  on  that  ground  his  vote  was  rejected  at  the  November  election,  the 
inspectors  only  differing  in  their  evidence  as  to  whether  or  not  Williams 
produced  the  same  papers  at  the  l^ovember  election  as  he  did  at  the 
October  election,  and  in  this  Williams  himself  (see  p.  418)  corroborates 
Mr.  Guft'ey.     We  have  deducted  this  vote  from  the  count  of  Mr.  Covode. 

28th.  James  Mc Williams,  it  appears  from  the  testimony  of  Robert  S. 
Robinson,  (p.  416,)  voted  for  Covode  in  Penn  Township,  he  then  being 
a  resident  of  the  city  of  Philadelphia.  This  vote  should  be  deducted 
from  Mr.  Covode. 

Israel  Gintelsberger  and  Tobias  Gintelsberger  are  both  proved  (see 
Horrell,  p.  410,  and  Bennett,  p.  408)  to  have  voted  for  Mr.  Covode  in 
Fairfield  Township,  and  that  both  are  of  unsound  mind.  Horrell  (p. 
410)  does  not  consider  them  capable  of  judging  between  right  and  wrong. 
While  we  do  not  accept  the  conclusion  of  the  majority  upon  the  objec- 
tion to  persons  of  unsound  mind,  yet,  if  they  are  to  deduct  such  votes 
from  Mr.  Foster,  unquestionably  like  votes  should  be  deducted  from 
Mr.  Covode. 

J.  Wesley  Lee,  it  is  shown  by  Millholland  (p.  429)  and  Lutz,  (p.  424,) 
voted  in  Rostraver  Township  for  Mr.  Covode,  and  is  a  lunatic.  His  case 
is  precisely  similar  to  those  immediately  preceding  this,  and  even  a 
stronger  case,  his  lunacy  being  so  strongly  marked  as  to  prevent  him 
from  even  knowing  his  own  acts. 

29th.  John  Earner  voted  at  the  election  in  Rostraver  Township  for 
Covode;  he  was  a  foreigner,  and  was  not  naturalized.  He  claimed  the 
right  to  vote  on  the  ground,  as  he  alleged,  that  his  father  Avas  natural- 
ized when  he  was  a  minor,  which  gave  him  the  right  of  citizenship. 
This  would  be  true  if  the  naturalization  certificate  of  his  father  had  been 
produced  to  the  board,  but  it  was  not.  In  the  absence  of  it  his  own 
oath  was  taken  as  to  the  fact;  this  was  improper  and  illegal.  The  father 
himself  could  not  vote,  under  the  statute  of  Pennsylvania,  on  his  own 
oath  that  he  was  naturalized;  it  requires  the  production  of  the  certifi- 
cate of  naturalization,  except  when  he  was  a  voter  in  the  district  for 
ten  consecutive  years.  If  this  kind  of  proof  could  not  avail  the  father, 
it  is  difficult  to  perceive  how  it  could  avail  the  son.  (See  testimony  of 
Lowry,  p.  433,  and  Houseman,  p.  425.)  This  vote  was  improperly 
received  and  should  be  deducted  from  Mr.  Covode. 

30th.  Levi  Hanlin  voted  in  East  Mahoning  Township  for  Mr.  Covode. 
The  evidence  of  Richardson  (p.  436)  shows  that  this  jnan  was  not  a 
resident  of  that  district  at  that  time,  and  not  entitled  to  vote  therein. 
He  had  been  there  but  a  few  days,  and  has  never  been  seen  there  since 
the  election.    This  vote  we  are  compelled  to  deduct  from  Mr.  Covode. 

31st.  Wilson  Miller,  it  appears  from  the  testimony  of  Blue,  (p.  440,) 
nnd  Brady,  (p.  440,)  voted  in  Payne  Township  for  Mr.  Covode.  From 
his  own  declarations  it  is  very  clear  that  he  was  yet  a  minor  at  the  time 
of  that  election.     This  vote  we  deduct  from  Mr.  Covode. 

32d.  Wm.  Butterbaugh  voted,  it  A^ould  appear,  at  the  election  in 
Green  Township,  Avhen  his  residence,  as  is  shown  by  Wagoner,  (p.  444,) 
was  in  Grant  Township,  to  which  district  he  liad  moved  in  the  spring 
prior  to  that  election.  He  is  proved  also  to  have  been  a  republican, 
;ind  it  is  not  unfair  to  assume  that  he  voted  for  Mr.  Covode.  We  have 
deducted  this  vote  from  him. 
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EECAPITULATION. 

Foster's  majority 41 

Add  illegal  votes  cast  for  Covode,  as  appears  in  arguments,  not  em- 
bracing persons  of  unsound  mind,  twenty  of  which  are  conceded 

by  the  majority  report,  as  per  schedules  marked  A  and  B 54 

Add  votes  offered  to  be  cast  for  Foster,  but  illegally  rejected  by 
the  election  officers ".       3 

Foster's  majority 98 

Dedu(;t  illegal  ^-otes  cast  for  Foster,  including  those  votes  cast 

by  lunatics,  claimed  and  established  by  majority  report  as 

per  Schedule  C 3G 

Add  votes  offered  to  be  cast  for  Covode,  but  illegally  rejected 

by  the  election  officers 6 

Add  vote  supposed  for  Foster  in  excess  of  tally  list  of  names 

in  Sewickly  Township 1 

Also  one  of  like  character  in  South  Huntingdon 1 

44 

Actual  majority  for  Foster 54 


If  individual  cases  are  to  be  inquired  into  and  deductions  made,  less 
than  this  majority,  upon  a  fair  examination  of  the  evidence  in  each  case, 
Ml'.  Foster  cannot  have. 

If  anything  more  is  needed  in  this  case,  it  is  to  be  found  in  the  fact 
that  at  the  same  election  General  Hartranffc,  the  republican  candidate  for 
auditor  general,  received  in  this  district  a  majority  of  279,  and  this 
notwithstanding  the  fact  that  Mr.  Boyle,  the  democratic  candidate  for 
that  office,  was  a  resident  of  Fayette  County,  one  of  the  counties  that 
compose  the  district,  and  ran  considerably  ahead  of  his  ticket. 

The  vote  for  auditor  general  was  as  follows : 

Indiana  County— Hartranft 4, 842 

Fayette  County — Hartranft 3,  745 

Westmoreland  County — Hartranft 5, 335 

Total 13,  922 

Indiana  County — Boyle 2, 301 

Fayette  County — Boyle 4,  773 

Westmoreland  County — Bojie 0, 569 

13,  643 

Hartranf t's  majority 279 

In  the  same  counties — 

Foster  received ' 13, 807 

Covode  received 13, 766 

Foster's  majority 41 


Still  further  to  illustiate  the  weakness  of  Mr.  Covorle's  case,  let  me 
refer  you  to  Ihe  vote  in  this  district  at  the  election  in  October,  1869,  for 
govei'uor : 
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In  Indiana  County — Packer  had 2, 062 

In  Fayette  County— Packer  liad 4, 217 

In  Westmoreland  County — Packer  had 6, 195 

Total 12, 474 

In  Indiana  County — Geary  had 4, 003 

In  Fayette  County— Geary  had '. 3, 339 

In  "^Vestmoreland  County — Geary  had 4, 853 

12,195 

Packer's  majority 279 


Schedule  A. 

The  following  table  exhibits  the  votes  admitted  by  the  majority  report 
to  have  been  illegally  cast  for  Mr.  Covode,  which,  on  examination  on 
our  part,  satisfies  us  are  well  established  by  the  evidence : 


Kamo. 


FAYETTE   COUNTY, 


Martin  Lutz... 
Jacob  Santlera  . 
Griffith  Wells  . 


WESTMOKELAXD   COUNTY. 


Andrew  Rahl 

Jacob  Martz 

J".  M.  CleiiK^ntH 

Aaron  Jolfries 

Bennett  Van  Kirk. 

Sparks  Cooi^er 

William  Eay 

William  R.  Snydei- 


INDIANA  COUNTY. 


John  Mullen 

Henry  H.  Seger 

John'Winebark 

George  R.  Bobler  — 
George  W.  Kephart . 

Calvin  Hall 

James  McQuonn 

David  Proctor 

Adam  Bowers 


Place  of  voting 


Union  town  Boroniih Minor  . 

Connells^^lle do  . 

Eayette  City . . .- Xon-resident- 


niegality. 


Kortli  Hnntingdon . 

Penn  Borongli 

Washington 

North  Hnntingdon . 

Rostraver 

, do 

do 

Bolivar 


Saltzburg 

l^Torth  Mahoning 

do 

Center  Township 

CheiT.y  Hill 

Washington  Township . 

North  Mahoning 

Greene 

Brush  Valley 


...do 

...do  

Minor 

Non-resident. 

...do  

.-  do 

Negro 

Voted  twice  .*. 


Minor 

Non-paym't  of  tax 

Minor 

Non-resident 

Minor 

...do 

...do  

Negro 

Non-assessment  .  . 


Evidence 


:,  99,  338,  329,  330 
320 
336 


10-4,  373,  415 

370,  383 

377,  438 

416 

421,  424,  433 

427 

,  432 

417,  444,  445 


383 
434,  446 
434,  435 

437,  438 

438,  439 
440,  441 

441 

442,  443,  447 

442 


Schedule  B.    , 

The  following  table  exhibits  the  votes  which,  in  our  judgment,  the 
evidence  clearly  shows  were  illegally  and  improperly  cast  for  Mr. 
Covode,  in  addition  to  the  twenty  shown  in  Schedule  A,  and  admitted 
by  the  majority  in  their  report: 


District. 

Name  of  voter. 

Reason. 

Evidence. 

FAYETTE   COUNTY. 

Non-resident 

...do  

313, 314 

313,314,311,312 

330,  331 

309 

...do  

...do  .  .: 

WESTMORELAND   COUNTY. 

.Tn>in  W    T.nrimpr      

....do  

374 

Franklin  Township 1  John  M.  HajTiiaker 

.---do  

378,  37!) 

630 
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District. 


Nanie  of  voter. 


Eeason. 


Evidence. 


IXDIASA  COUNTY. 


Payne  Township Frank  Heiser 


WESTMORKLAXU   COUNTY 


"Unity  TownsTiip 

Do 

Mount  Pleasant  Borongli  . 

Do 

Do 

Alleghany  Township  ..... 


J.  D.  Davis 

Wm.  Hartford,  aMag  Fletcher. 

Jacob  Justice 

Lyman  B.  Sherrick 

Judson  Neumyer 

David  K.  Pauik 


Non -resident. 


.do  . 
.do  . 
.do. 
.do. 
.do  . 
.do. 


INDIANA  COUNTY. 


Blairsville  . 
Do  .. 
Do  .. 
Do  .. 
Do  .. 
Do  .. 
Do  .. 
Do  .. 


John  C.  Panl . . . . 
Samuel  McCnne  . 
Wm.  J.  McCune  . 

Nelson  Henry 

Milton  Bartley  . . 

John  Decker 

David  Ransom  . . 
Ephraim  Taylor  . 


do. 
.do  . 
.do  . 
.do  . 
.do  . 
-do  . 
.do  . 
.do  . 


lOe-lOT 


358 
35S 
223- 
223 
223 
243,  38G. 


2«,  248 
24T 

247,  246. 
248 
247 
24g 
248 
248 


WESTMORELAND   COUNTY. 


James  Boyd  . 


.do  . 


FAYETTE  COUNTY. 


German  Township  . 
Do 


J.  E.  "Worthington  . 
John  Connelly 


.do  . 
.do. 


"WESTMORELAND   COUNTY. 


"West  Newton 

Peun  Township 

Irwin - 

Penn  Township 

Postraver  Township  . 


"W".  C.  Kaufman 

Rev.  "Wm.  Ewing  . . . 

Wm.  "Williams 

James  MG"Williama  . 
John  Barner 


...do  

...do  

Alien 

Non-resident. 
Alien 


INDIANA  COUNTY. 


East  Mahoning  . . . 
Payne  Town.sliip  - . 
Greene  Township  . 


Levi  Hamlin 

"Wilson  Miller 

"Wm.  Butterbaugh  . 


Non-resident. 

Minor 

Non-resident. 


385,  386,  367,  271 


232,  233,  234 
232,  233,  234 


361.  362. 

'383 

I,  418,  404 

416 

433,  425 


436 

440.  441 

444 


Schedule  C. 
The  following  table  "will  show  the  votes  that,  in  the  judgment  of  the 
minority,  are  erroneously  deducted  by  the  majority  from  Mr.  Foster,  as 
stated  in  their  report  on  page  11 : 


Ko. 

IN'ame. 

Place  of  voting. 

Ground  of  illegality. 

Evidence. 

1 

Minor 

Non-resident 

310. 

2 

do             

302 

....do  

31!) 

Connelly  Westcott 

Fayette  City 

335 

...do  

326 

....do  

39,97 

7, 

North  Union    

Non.resident 

85 

8 

Union  Borough 

....do  

98 

g 

clo                

...do  

98 

10 

South  Huntingdon 

....do  

102,  361 

....do  

407 

12 

do    

....do  

407 

Non-payment  of  tax .... 
Minor 

120, 121 

14 

Nortli  Huntingdon. 

Grreenshurg 

North  Huntingdon 

185,  372 

172 

16 

C   M  liobiTismi 

....do  

416 

....do  

414,  415- 

1R 

do 

383 

19 

do         

....do 

180,  les 

''n 

do        

....do  

160, 182 

^1 

Charles  -Penrose 

Vincent  Nichols 

22 

23l> 

DIGEST    OF    ELECTION    CASES. 

Schedule  C — Continued. 


631 


No. 

Name. 

Place  of  voting. 

Ground  of  illegality. 

Evidence. 

a-t 

Non-payment  of  tax 

242,  380 

94 

243 

25 

Frank  Heiser   . 

Eavne 

TTnitv 

Alien 

Minor 

....do...               

106 

2fi 

Peter  Adams '. 

272,  273 

27 

420 

28 

....do  

....do  

275 

29 

Greorge  Chalfant  - .             

Union, Borough 

323 

30 

Georg:*^  Loug    

Alien  and  non-resident. . 
do 

172,  426,  427 

31 

Edward  Devlin 

....do 

172,  426,  427 

32 

W.  F.  Jones 

376,  419,  392,  235 

33 

...do    

419,  .376,  392,235 

34 

W.  MrMichart 

....do  

....do  

419,392,376,235 

35 

...do  

....do  

419,  392,  376,  235 

36 

do 

do 

419,  392,  376,  235 

37 

55,56 

38 

89 

As  to  the  vote  of  Peter  Small,  an  alleged  lunatic,  it  is  not  shown, 
even  if  it  be  concluded  that  i)ersons  of  that  class  are  to  be  excluded  from 
voting,  for  whom  he  voted;  and  we  cannot  deduct  this  vote  from  either 
of  the  parties  to  this  contest. 

The  minority  of  the  Committee  of  Elections  therefore  recommend  the 
adoption  of  the  following  resolution : 

Resolved,  That  by  reason  of  the  foregoing  facts,  Henry  D.  Poster  is^ 
entitled  to  represent  the  twenty-first  congressional  district  of  Pennsyl- 
vania for  the  forty-first  Congress  in  the  House  of  Eepresentatives  of 
the  United  States. 

SAM.  J.  RANDALL. 
ALBERT  a.  BURR. 
P.  M.  DOX. 


VAN  VYYCK  vs.  GREENE. 

Where  foreigners  were  nuturalized  contrary  to  United  States  and  State  laws  it  was 
held  that  their  votes  shall  bs  rejected. 

Votes  were  rejected  where  insiiectors  refused  to  put  the  preliminary  oath  to  voters  as 
required  by  law. 

Where  frauds  were  proved  sufficient  for  the  rejection  of  a  poll  it  was  held  that  it  shall 
not  be  thrown  out  because  the  contestant  did  not  specifically  demand  the  same  in  his 
notice. 

The  report  was  adopted,  (Feb.  16,  1870,)  yeas,  118;  nays,  61. 

February  3,  1870.— Mr.  R.  R.  Butler,  from  the  Committee  of  Elections, 
made  the  following  report : 

The  Committee  of  Elections,  to  icMcli  ivas  referred  the  ease  of  contest  from 
the  eleventh  district  of  the  State  of  New  Yorlc,  to  wit,  Charles  H.  Van 
^Yl/cli  \n.  George  W.  Greene,  presented  the  following  report : 

The  majority  for  the  contestee  as  returned  is  three  hundred  and 
twenty-three.  The  contestant  gave  notice  of  his  intention  to  contest 
as  required  by  law,  and  in  said  notice  he  specified  upon  what  he  relied 
and  expected  to  prove.  Contestant  charges  fraud  and  illegality  in 
issuing  naturalization  papers  and  illegal  voting,  and  that  the  board  of 
inspection  of  registry  and  election  acted  unlawfully  and  fraudulently. 
The  contestee  denies  all  the  allegations,  and  in  his  answer  charges 
fraud  and  illegality  in  issuing  naturalization  papers  in  the  interest  of 
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contestant  and  illegal  voting,  and  the  use  of  money  to  hire  and  bribe 
voters  by  contestant, and  his  friends,  but  admits  that  the  naturalization 
mentioned  was  irregular. 

The  first  to  determine  is,  was  the  naturalization  of  foreigners,  as 
shown  by  the  proof,  who  participated  in  said  election,  done  in  compli- 
ance with  the  laws  of  the  United  States  and  the  State  of  'Eew  York, 
and  can  we  give  it  our  sanction  ?  The  law  was  decided  by  the  suijreme 
court  of  the  State  of  New  York,  (see  Barbour's  Eeports,  vol.  xviii, 
page  444.)  In  that  case  the  court  said  the  powers  upon  courts  in  ad- 
mitting aliens  to  the  rights  of  citizenship  are  judicial  and  not  minis- 
terial or  clerical,  and  consequently  cannot  be  delegated  to  the  clerks, 
and  must  be  examined  by  the  court  itself.  An  examination  must  be 
made  in  each  case  sufficient  to  satisfy  the  court  of  the  facts  upon  which 
the  application  is  based,  and  upon  which  it  must  fail  if  not  proven  to 
the  satisfaction  of  the  court.  The  court,  in  the  same  case,  adds :  "  The 
practice  of  clerks  of  courts  in  issuing  certificates  of  citizenship  without 
any  application  being  made  to  the  court,  and  on  proof  of  residence  only, 
is  an  abuse  which  needs  be  corrected."  How  utterly  disregarded  was 
this  decision  of  the  highest  court  in  the  State  in  the  naturalization  of 
foreigners  in  the  eleventh  district  of  the  State,  where  the  decision  was 
made!  By  reference  to  Schedules  B,  C,  D,  and  F,  beginning  at  page 
133  of  the  printed  evidence,  it  will  be  seen  that  in  the  months  of  Sep- 
tember and  October,  1868,  the  two  months  precediug  the  election  in 
^the  aforesaid  district,  there  were  naturalized  eight  hundred  persons  in 
one  county,  to  wit.  Orange.  Contestee  admits  that  there  were  natu- 
ralized in  said  county  of  Orange,  it  being  one  of  the  counties  composing 
said  eleventh  congressional  district,  in  the  year  1868,  eight  hundred 
and  thirty-five  persons,  (see  his  brief,  page  4,  at  the  top.)  Contestee 
states  that  the  answer  to  the  number  so  naturalized  is  exceedingly 
plain,  as  one-third  of  that  number  came  from  counties  outside  of  said 
district;  and  to  sustain  his  statement  he  refers  to  the  testimony  of 
Louis  Cuddeback  and  King  Chandler,  on  pages  188  and  189,  in-iuted 
evidence. 

On  looking  to  the  proof  as  per  Schedules  B,  C,  D,  and  F,  we  find  that 
Cuddeback  only  issued  about  two  hundred  of  the  certificates  of  citizen- 
ship, and  out  of  eight  hundred  and  thirty-five  issued  in  said  county  of 
Orange,  consequently  he  did  not  occupy  the  position  to  certify  satisfac- 
torily on  that  point,  as  three-fourths  of  said  eight  hundred  and  thirty- 
five  had  received  their  papers  from  his  deputies  and  special  deputies, 
and  at  various  places.  Another  excuse  is  given  by  the  contestee  for 
the  large  number  naturalized  in  said  county  during  the  year  1867.  That 
is,  that  it  was  the  first  presidential  election  since  the  rebellion,  and  that 
during  the  rebellion  foreigners  woidd  not  file  their  declarations  of 
intention  to  become  citizens,  to  avoid  the  draft,  and  that  naturalization 
Avas  during  the  war  to  a  considerable  extent  suspended.  There  might 
be  something  in  that  statement;  but  as  a  historical  fact  we  know  that 
in  the  year  1866,  more  than  a  year  after  the  surrender  of  the  rebel 
armies,  New  York  elected  a  governor,  members  to  the  State  legislature, 
and  members  to  the  fortieth  Congress,  and  the  contest  between  G-overnor 
Fenton  and  Mayor  Hoffman  was  bitter  and  excited,  and  during  that 
year  the  usual  number  only  were  naturalized,  to  wit,  from  fifty  to  one 
hundred.  But  in  two  months  eight  hundred  foreigners  are  as  by  magic 
changed  from  aliens  to  citizens  of  the  United  States,  ready  and  anxious 
to  contribute  their  mite  to  the  party  who  put  in  motion  the  easy-going 
machinery  that  so  suddenly  and  conveniently  made  them  citizens.  By 
reference' to  Schedules  B,  C,  D,  and  F,  it  will  be  seen  that  the  name  of 
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Patrick  O'Brien  is  put  down  as  a  witness  for  forty-seven  persons  to  ob- 
tain their  naturalization  papers.  The  evidence  discloses  the  fact  that 
there  are  four  Patrick  O'Briens,  and  they  are  all  sworn  as  to  their  being 
witnesses  as  aforesaid.  Patrick  No.  1  (see  page  26)  was  a  witness  for 
three.  Patrick  No.  2  (page  18)  was  not  a  witness  for  any  one.  Patrick 
No.  3,  a  witness  for  one,  (pages  30,  31,)  and  Patrick  No.  4  for  one.  So 
forty-two  are  disclaimed  by  the  Patrick  O'Briens.  The  proof  fully  and 
satisfactorily  establishes  the  fact  that  the  clerks  and  deputies  issued 
naturalization  papers  at  various  places  other  than  in  court.  Louis 
Cuddeback  swears  (see  page  188)  that  at  one  court  he  appointed  four 
deputies  to  make  out  naturalization  papers,  and  that  they  operated  in  a 
jury-room,  and  that  he  (Cuddeback)  made  it  a  rule  to  visit-said  jury- 
room  and  see  how  they  were  getting  along,  and  to  see  that  they  did  'it 
right.  That  on  that  occasion  he  was  ill,  and  in  going  to  the  water- 
closet  he  would  call  in  as  he  went  by  the  jury-room ;  and  that  the  judge 
took  no  part  in  the  business,  (see  page  i92,  at  the  top.)  Owen  Pilley 
swears  that  he  received  his  papers  at  the  engine-house,  and  that  there 
were  one  hundred  others  there  who  were  brought  uj)  from  the  coal  dock 
in  wagons,  (see  page  27.)  Lewis  B.  Carr,  on  page  94,  swears  to  the 
manner  of  proceeding  in  naturalization  cases  in  Newburg,  in  said  dis- 
trict in  October,  1868. 

Lewis  E.  Cark  sworn  for  Sir.  Van  Wyck : 

Question.  Where  do  yoii  reside  ? — Answer.  Port  Jervis. 

Q.  Wliat  is  yonr  occupation  ? — A.  Lawyer. 

Q.  Was  you  present  at  the  court  in  September  and  October  wliile  persons  were  being 
naturahzed? — A.  I  was  at  the  court  in  Newburg  in  September,  and  at  Goshen  in  Oc- 
tober. 

Q.  Tell  us  wliat  you  saw  as  to  the  mode  and  manner  of  naturalizing. — A.  I  thinktlie 
court  opened  at  Newburg  about  11  o'clock  a.  ni.  There  were  many  there  to  be  natu- 
ralized. The  confusion  became  so  great  that  the  clerk  gave  notice  that  Mr.  S.  E.  Dim- 
mick  would  go  in  the  petit  jury-room  and  issue  papers  there:  Mr.  Dimmick  tlien  left 
the  court-room,  and  a  great  number  followed  him.  The  crowd  continued  great,  and 
the  clerk  said  Mr.  W.  J.  Dickson  would  go  down  in  the  grand  jury  room  and  issue 
papers  there;  he  left  the  court-room  and  a  portion  of  tlie  crowd  followed  liim.  The 
clerks  continued  issuing  papers  at  the  desk  for  some  time,  and  a  very  little  business 
was  being  done  by  the  court ;  and  that  about  half-past  12  the  judge  came  down  from  bis 
desk  and  wliispered  to  the  clerk  that  if  he  didn't  see  him  there  the  court  was  open  all 
the  same.  He  then  took  his  hat  and  left  the  court-room,  and  did  not  return  until  some 
time  past  2  o'clock.  Soon  after  that  Mr.  Dickson  returned  to  the  court-room,  took  his 
seat  inside  the  bar,  and  commenced  issuing  papers  there.  Tliey  continued  issuing  papers 
until  after  2  o'clock,  until  about  all  in  tlie  court-room  had  got  their  papers.  That  was 
about, all  I  saw  at  Newburg.  There  were,  I  thought,  during  the  time  I  was  there  about 
one  hundred  naturalized. 

Q.  Did  the  judge  take  any  part  in  the  naturalization  in  any  way? — A.  No. 

Q.  You  say  j'ou  was  present  at  Goshen;  how  was  naturalization  over  there? — A. 
Tliere  was  a  special  term  of  the  county  court  held  at  Goshen,  and  they  were  naturaliz- 
ing people  there ;  I  was  present. 

Q.  How  was  it  done  there  ? — A.  The  clerk  issued  papers  in  the  court-room,  and  Mr. 
Elliot,  the  deputy  clerk,  issued  them  down  stairs  in  the  sheriff's  room. 

On  page  36  we  have  the  evidence  of  George  H.  Clark  as  to  Schedule 
C;  also  the  time  and  illegal  manner  in  which  the  clerk  Cuddeback  did 
business,  to  wit: 

Georgb  H.  Clark  sworn  for  Mr.  Van  Wyck : 

Question.  Where  do  you  reside  ? — Answer.  Newburg. 

Q.  What  is  your  profession  ? — A.  Lawyer. 

Q.  Did  you  visit  the  clerk's  office  of  this  county;  and  if  so,  when? — A.  In  the  month 
of  October  last,  I  think. 

Q.  For  what  purpose? — A.  To  examine  the  record  as  to  the  naturalization  papers 
granted  at  county  court  in  Newburg,  in  same  and  previous  mouth. 

Q.  Did  you  examine  record  and  get  copies  of  same  ? — A.  Yes. 

Q.  Have  you  those  cojiies  with  you? — A.  I  believe  I  have. 

Q.  Will  you  state  what  facts  you  obtained? — A.  First,  I  found  men  naturalized  upon 
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their  first  papers.  They  were  signed  hy  clififerent  clerks,  Cuddehacli,  Dickson,  Dim 
mick,  Shaw,  Millspaugh.  Next,  the  time  when  each  got  iirst  papers,  and  tlie  cleik  who 
signed  them.  Next,  when  second  papers  were  obtained,  and  clerk  who  signed  them ; 
and  witnesses  to  second  papers.  I  found  in  the  case  of  Patrick  Flynn,  who  obtained 
his  first  papers,  in  February  1866,  that  his  second  papers  were  obtained  September  28, 
1868,  signed  by  L.  Cuddeback,  without  a  witness.  In  case  of  James  Gorman,  Iirst 
papers  obtained  October  31,  1866,  at  New  .lersey.  Stout,  clerk;  second  papers  obtained 
September  28,  1868,  signed  by  L.  Cuddeback.  Eobert  MacFarlan  obtained  first  papers 
October  23,  1866,  and  second  papers  September  30,  1868;  last  papers  signed  by  W.  T. 
Shaw,  as  special  deputy  clerk. 

Q.  Does  the  paper  shown  you  contain  ihe  names,  together  with  the  kind  of  informa- 
tion you  have  stated,  of  all  the  persons  which  the  county  records  show  were  naturalized 
on  presentation  of  first  papers  at  county  court  in  Newburg,  in  September  and  October 
last  ? — A.  To  the  best  of  my  belief  it  does. 

(Mr.  Van  Wyck  offers  the  paper  spoken  of  in  evidence.  Objected  to  on  the  ground 
that  it  is  not  a  certified  or  exemplified  copy  of  the  record  of  which  it  purports  to  give 
information,  and  that  it  is  improper.    Received  and  marked  Schedule  B.) 

Q.  Did  you  ascertain  from  the  records  the  names  of  other  persons  naturalized  at  same 
court? — A.  I  did;  they  purported  to  be  persons  naturalized  on  the  ground  that  they 
were  under  eighteen  years  of  age  when  they  came  to  this  country ;  I  found  the  name 
of  the  clerk  who  signed  the  separate  papers,  the  dates  when  obtained,  and  the  name  of 
the  witness. 

(Paper  shown  witness.) 

Q.  Does  the  paper  contain  all  the  information  which  you  obtained  from  the  records 
as  to  that  class  of  persons  at  the  Newburg  court  ? — A.  I  believe  it  does. 

(Paper  offered  in  evidence.  Objected  to  on  same  ground  as  last  above.  Received 
and  marked  Schedule  C.) 

Q.  State  any  other  fact  you  obtained  which  appears  on  Schedule  C. — A.  I  found  that 
out  of  the  number  naturalized  under  eighteen,  the  greater  portion  of  the  applicants 
and  witnesses  signed  their  names  by  making  their  marks;  no  residence  given  of  natu- 
ralized persons. 

Q.  From  the  said  records  did  yoil  obtain  any  information  as  to  another  class  of  per- 
sons naturalized  at  the  same  com-t? — A.  I  did. 

Q.  State  it. — A.  Those  that  were  obtained  on  the  purported  ground  that  they  had 
been  in  the  military  service  of  the  United  States,  I  obtained  the  name  and  residence 
of  the  individual  naturalized,  the  date  of  his  papers,  and  the  name  of  the  clerk  or 
deputy  who  signed  them. 

(Paper  shown  witness.) 

Q.  Does  this  paper  contain  that  information  1 — A.  I  believe  it  does. 

(Produced — objected  to  as  before — and  marked  Schedule  D.) 

Q.  Were  these  records  furnished  you  by  the  county  clerk  in  the  county  clerk's 
office? — A.  Yes ;  and  told  me  by  him  to  be  the  complete  list  of  the  names  of  the  persons 
naturalized  at  the  county  court. in  Newburg,  held  in  months  of  September  and  October 
last. 

Cross-examined : 
Q.  How  many  persons  appear  to  have  been  naturalized  of  the  class  stated  in  Schedule 
B  ? — A.  About  ninety. 

The  testimony  on  the  subject  of  naturalization  is  very  full,  and  ctearly 
establishes  the  fact  that  the  law  was  totally  disregarded  aud  frauds  per- 
petrated. The  clerk,  and  all  his  deputies,  regular  and  special,  were  dem- 
ocrats, and  worked  in  the  interest  of  their  political  friends.  It  further 
appears  from  the  evidence  that,  before  the  said  election,  public  attention 
"was  directed  to  the  frauds  practiced  in  obtaining  naturalization  papers 
in  said  county  of  Orange,  and  that  the  district  attorney  made  an  effort 
to  have  the  matter  investigated  by  a  grand  jury  of  the  county ;  and  that 
after  the  subject  had  been  before  the  grand  jury  several  days  the  fore- 
man notified  the  district  attorney  that  he  would  not  act  on  the  cases, 
and  had  destroyed  a  j)art  of  the  testimony  taken  before  the  jury,  and 
"would  not  surrender  the  same  to  the  district  attorney,  as  the  law  directs. 
And  the  facts  and  circumstances  warrant  the  assertion  that  the  demo- 
cratic judge  winked  at  the  same.  See  the  evidence  on  pages  41  and  42, 
as  follows : 

Question.  "Was  general  attention  called  to  election  and  naturalization  frauds  in  this 
county  and  your  ward  before  election  ?  , 

(Objected  to.) 
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Answer.  There  was. 

Q.  Was  any  investigation  made  with  the  view  of  ascertaining  illegal  and  fraudulent 
naturalization  papers  and  illegal  votes  on  the  registry  lists ;  if  so,  when,  and  where,, 
and  liy  whom?  State  fully. — A.  The  only  investigation  I  know  of  was  an  investigation 
before  the  grand  jury  on  complaints  against  parties  whose  names  appeared  as  wit- 
nesses for  various  persons  in  obtaining  their  naturalization  papers.  I  was  at  that  time 
district  attorney  of  the  county,  and  subpojnaed  the  clerk  of  the  county,  who  appeared 
and  produced  before  the  grand  jury  the  affidavits  upon  which  certificates  of  naturali- 
zation had  been  granted.  On  that  examination  I  subpoenaed  before  the  grand  jury 
the  affidavits  upon  which  certificates  of  naturalization  had  been  granted.  On  that 
examination  I  subpcenaed  before  the  grand  jury  many  men  whose  certificates  had  been 
granted  but  a  short  time  previous  by  the  clerk  of  this  county  and  deputies.  Now  I  do- 
not  know  that  I  should  state  what  took  place  on  the  examination  of  these  men  before 
the  grand  jury,  because  I  was  district  attorney. 

( Jlr.  Greene  objects  to  witness  disclosing  any  of  the  testimony  given  before  the  grand 
jury  by  witnesses  subpoenaed  before  them  on  this  or  any  other  subject,  for  the  reasons, 
that  he  was  the  prosecuting  attorney  of  the  county,  acting  officially ;  that  the  minutes 
of  the  grand  jury  are  the  property  of  the  grand  jury  until  delivered  up  to  the  prose- 
cuting officer,  and  that  the  giving  of  such  testimouj'  is  to  coutravene  and  defeat  the 
whole  object  of  grand  juries ;  and  again,  that  the  minutes  themselves  are  the  best  evi- 
dence of  the  testimony  taken  before  the  grand  jury. 

Witness  states  minutes  are  not  in  existence. 

Mr.  Greene  asks  that  the  witness  be  required  to  state  the  source  of  his  information, 
as  to  the  non-existence  of  the  minutes ;  and  witness  answers :  My  information  is  derived 
from  a  cownuunication  made  by  the  grand  jury  in  open  court  to  the  court  prior  to  their 
discharge. 

Mr.  Wilkins,  for  Mr.  Van  Wyck,  insists  on  the  witness  proceeding. 

Mr.  Greene  objects. 

The  register  rules  that  he  cannot  require  witness  to  disclose  testimony  taken  before- 
the  grand  jury  while  he  was  district  attorney ;  but  if  the  witness  pleases  he  can 
proceed.) 

One  witness  was  subpojnaed  against  Patrick  O'Brieu.  The  affidavits  on  which  he 
got  his  ijapej's  Avere  shown  to  him,  signed  by  Patrick  O'Brien,  by  making  his  mark.. 
This  witness  was  the  person  naturalized. 

The  affidavit  signed  by  him  purported  to  show  he  came  to  this  country  under  eigh- 
teen years  of  age.  His  evidence  was  that  he  was  between  thirty  and  forty  years  of 
age  when  he  came  here,  or  older — I  don't  remember  the  exact  age ;  that  he  did  not 
know  Patrick  O'Brien  ;  that  he  did  not  know  who  he  was  ;  while  the  affidavit  signed  by 
Patrick  O'Brieu  to  such  papers  purported  to  show  that  he  had  known  this  witness  for 
the  last  five  years,  and  that  he  came  to  this  country  under  eighteen  years  of  age. 

There  were  other  parties  who  had  obtained  naturalization  whose  witnesses  on 
obtaining  such  certificates  were  Patrick  O'Brien,  which  certificates  were  obtained  on 
the  ground  that  they  arrived  in  this  country  under  eighteen  years  of  iige,  but  who  tes- 
tified before  the  grand  jury  they  were  over  eighteen  years  of  age  when  they  came  to 
this  country. 

This  testimony  was  taken  by  the  clerk  of  the  grand  jury,  and  I  think  I  conducted 
the  examination,  or  the  greater  part  of  it. 

This  examination  ran  along  through  two  or  three  days,  and  just  before  the  grand  jury 
were  being  discharged  I  was  informed  by  the  foreman,  in  response  to  an  inquiry  I 
made,' that  they  did  not  propose  to  act  upon  these  cases.  I  then  asked  the  clerk  of  the 
grand  jury  for  the  minutes  of  the  evidence  given  before  such  grand  jury,  and  was 
informed  by  Mr.  Thomas  Christie,  the  foreman,  that  a  portion  of  the  eviclence  had 
been  destroyed.  I  told  him  I  then  wanted  the  balance  of  t^ie  evidence ;  that  it  was- 
usual  and  customary  for  grand  juries  to  leave  with  the  district  attorney  all  evidence 
taken  before  them,  whether  indictments  were  found  or  not,  and  I  never  knew  of  an 
exception  being  made  in  this  country  to  that  rule  and  custom. 

Mr.  Christie  said  he  would  not  give  them  up  to  me  unless  he  had  to.  I  told  him  I 
should  apply  to  the  court  for  instructions  as  to  what  should  be  done.  He  had  the  sub- 
poenas that  I  had  issued  for  the  snbpojnaing  of  these  witnesses.  He  at  first  refused  ta 
give  the  subpoenas  back  to  me.  I  told  him  they  were  my  property ;  that  they  had  been 
returned  to  me  by  the  officers  serving  them,  and  those  officers  would  expect  that  I 
would  hold  them  as  my  vouchers  if  I  did  not  deliver  tliem  back  to  them.  After  some 
words  I  got  the  subpoenas. 

Judge  J.  r.  Barnard  was  then  holding  the  circuit  court  and  court  of  oyer  and  termi- 
ner. A  few  minutes  after  mj'  conversation  with  Mr.  Christie,  the  foreman  of  the  grand 
jury  came  into  court,  presented  their  indictments,  and  informed  the  court  they  had  no- 
further  business.  I  then  stated  to  the  court,  in  the  presence  of  the  grand  jury,  that  ' 
such  grand  jury  refused  to  give  me  the  evidence  taken  before  them ;  that  they  had 
destroyed  a  portion  of  it,  as  they  had  informed  me,  and  were  going  to  destroy  and 
threatened  to  destroy  the  balance. 
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I  will  here  say  that  Mr.  Christie  informed  me  that  they  were  going  to  destroy  the 
evidence  before  they  went  into  the  court-room. 

I  then  took  the  section  of  the  law  relating  to  grand  juries,  and  Judge  Barnard  said 
li«  would  read  them  the  provisions  of  the  law  applicable  to  this  question,  but  that  he 
-ha,d  no  power  to  compel  the  grand  jury  to  give  me  the  minutes. 

He  then  read  them  the  section  of  the  law,  as  follows : 

-"The  revised  statute  provides  that  every  grand  jury  may  appoint  one  of  their  num- 
ber to  be  a  clerli  thereof,  to  preserve  minutes  of  their  proceedings  and  of  the  evidence 
given  before  them,  which  minutes  shall  be  delivered  to  the  district  attorney  of  the 
-county,  when  so  directed  by  the  grand  jury." 

After  he  had  read  them  the  law,  1  objected  to  his  discharging  them  until  they  should 
-act  upon  the  question,  and  determine  whether  the  clerk  of  the  grand  jury  or  myself 
-should  have  the  custody  of  the  minutes.  He  said  to  them  :  "  Gentlemen,  you  may  just 
as  well  meet  this  issue  now.  You  had  better  retire  to  vour  room  and  dispose  of  this 
matter  or  question.  Before  you  go  I  will  again  read  to'  you  the  law ;"  and  he  again 
Tead  over  to  them  the  section  above  stated. 

The  grand  jury  went  down  to  the  room,  were  gone'  about  iive  minutes,  returned  into 
-the  court-room,  and  informed  the  court  that  they  had  voted  or  agreed  to  destroy  the 
'  minutes,  and  they  had  destroyed  them. 

Tlie  court  then  discharged  the  grand  jury. 

I  stated  to  the  foreman  and  the  court,  both,  that  all  I  asked  was  that  thev  should 
■«ither  allow  the  clerk  of  the  grand  jury  or  myself  to  keep  the  minutes,  so  that  they 
-might  be  found  afterwards  if  they  were  wanted ;  and  I  further  stated  that  the  statute 
arequired  them  to  be  preserved  and  not  destroyed. 

Those  minutes  I  never  saw  afterward,  and  supposed  they  were  destroyed  as  stated 
by  the  foreman  of  the  grand  j  ury . 

(This  court  was  held  in  the  city  of  Newburg,  October  23,  1868,  after  the  registration 
had  commenced,  and  before  the  election,  and  after  the  holding  of  the  county  court 
^referred  to,  at  which  such  large  naturalization  was  had.) 

The  naturalization  established  by  the  foregoing  evidence  was  in  the 
interest  of  the  oontestee.  It  further  appears  from  the  evidence  of  Joseph 
Crawford,  a  witness  offered  by  the  contestee,  that  a  clerk,  who  was 
engaged  in  the  naturalization  business  just  before  the  election  of  1868, 
proposed  to  furnish  witness  eight  hundred  or  one  thousand  naturaliza- 
tion papers  at  a  discount,  provided  they  were  for  democrats.  See  his 
•testimony,  pages  158  and  169,  as  follows : 

Question.  Where  did  they  get  their  papers;  at  whieh  place? — Answer.  I  can't  tell 
which  court  they  got  them  in. 

■Q,.  In  wliich  of  these  places  did  they  receive  their  papers,  in  Center  street  or  the 
leorner  of  Chambers  and  Center  streets  ? — A.  I  don't  know  where  they  got  them ;  they 
got  them  themselves. 

Q.  Did  you  not  see  naturalization  papers  handed  these  men  in  one  or  the  other  of  the 
places  mentioned  by  you  ? — A.  I  did  not. 

Q.  Did  you  say  to  James  Fitzgibbons  that  he  could  go  up  town  on  business,  if  he 
wanted  to  that  day,  and  that  his  papers  would  be  got  for  him  ? — A.  Not  to  my  recol- 
lection. 

Q.  Wliat  part  did  you  take  in  assisting  these  men  to  get  their  papers,  any  other  than 
what  you  have  stated? — A.  I  came  down  here  to  Goshen,  on  the  19th  of  October,  with 
ten  men,  to  help  to  get  them  their  papers.  I  went  up,  and  the  court-room  looked  to 
lue  like  a  democratic  machifle.  I  worked  some  time  to  .get  these  men  through.  Mr.  L. 
■Clark  was  in  the  court-room ;  he  was  getting  up  the  papers  for  all  that  were  in  the 
Toom  wlio  were  democrats ;  stood  there  with  tliem  in  his  hand  at  the  clerk's  desk,  behind 
tilie  clerks,  and  I  waited  for  a  long  time  to  get  a  chance  for  these  men  ;  finally  I  slipped 
the  papers  to  one  of  the  constable's  hands — don't  know  his  name — acting  there ;  he  put 
-them  on  the  clerk's  desk,  and  after  a  while  I  got  them  through.  I  then  came  down 
stairs;  I  found  George  Millspaugh  sitting  at  this  table  in  this  room ;  he  had  a  lot  of 
papers  before  him.  I  then  went  to  the  sheriff's  room — little  room  on  other  side; 
■found  them  making  out  papers  there.  I  went  to  New  York,  as  before  stated,  and  wen-t 
into  this  place  at  the  corner  of  Center  and  Chambers  streets.  I  fonud  I  was  in  the 
•wrong  place.  I  then  went  to  Center  street  democratic  headquarters  ;  there  I  found  men 
who  took  charge  of  these  men  that  I  took  down,  or  went  down  Avith  me,  and  put  them 
through.  I  also  saw  the  clerk  of  the  conrt ;  he  offered  to  furnish  me  eight  hundred  or 
«ne  thousand  papers  at  a  discount.  I  told  him  I  lived  in  the  upper  part  of  the  city,  and 
lie  told  me  to  come  down  in  the  morning  and  give  him  the  names,  and  he  would  furnish 
me  the  papers  tlie  next  morning,  but  I  did  not  go.     I  believe  that  is  all. 

Q.  How  did  you  got  these  two  papers  ? — A.  Through  this  democratic  clerk  of  the 
'Court. 

Q.  How  do  yon  know  he  is  a  democrat? — A.  He  told  me  he  was,  and  that  he  would 
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not  give  me  oae  for  $200  for  any  other  purpose  than  a  dsmoerat.    I  told  him  I  was  a 
democrat. 

That  witness  was  offered  by  contestee,  and  thereby  advertised  to  be- 
truthful. 

The  contestee  charges  that  persons  were  illegally  naturalized  in  the 
interest  of  the  contestant,  and  on  page  14  of  his  brief  gives  the  names 
of  the  witnesses  to  establish  the  fact.  It  appears  from  the  evidence  that 
some  sixteen  persons  were  taken  to  New  York  and  naturalized,  and,  it, 
is  reasonable  to  suppose,  in  the  interest  of  the  contestant.  Of  that 
number  some  of  them  did  not  vote,  as  appears  from  the  evidence  of 
James  Pitzgibbons,  page  32,  relating  that  he  was  one  of  the  sixteen,, 
and  voted  the  democratic  ticket.  Patrick  Tyrell,  page  19,  obtained 
papers,  but  did  not  vote.  Two  papers  were,  in  addition,  brought  from 
New  York  by  Young  or  Crawford.  The  contestee  states  in  his  brief  that,, 
in  addition  to  these  above  named,  one  Anthony  Gallani  voted  on  bogus, 
naturalization  papers,  but  in  looking  to  his  evidence,  as  cited  by  con- 
testee, he  denies  to  have  been  one  of  the  sixteen  taken  to  New  York, 
and  was  entitled  to  his  papers  if  the  proceedings  had  been  regular. 
Contestee,  at  same  page,  cites  Heman  Lewis  as  an  illegal  voter,  when 
the  proof  fully  shows  he  was  legally  naturalized,  and  had  all  the  other 
qualifications  of  a  voter,  (see  his  testimony,  pages  164  and  165.)  Con- 
testee states  on  page  18  of  his  brief  that  Augustus  Klemans,  John  D., 
Van  Yooris,  George  Lipp,  John  Eyners,  John  L.  Lobin,  William  Hall^ 
John  J.  Basem,  jr.,  Clodius  Burard,  Edward  Mackey,  John  P.  Diiboins, 
and  Thomas  Eice  voted  without  being  entitled  thereto,  and  cites  to- 
prove  the  same  the  testimony  of  William  Avery,  pages  220,  221,  and 
222.  On  examination  of  the  same  we  find  no  proof  to  show  that  Van 
Yooris  was  not  entitled  to  vote ;  but  the  proof  shows  that  Klemans  was., 
not  entitled  to  vote.  Same  witness  swears  that  George  Lipp  was  enti- 
tled to  vote,  as  he  was  a  soldier,  and  that  John  Eyners  was  not  a  voter- 
in  the  place  he  voted,  and  that  John  L.  Lobin  was  not  a  voter,  and  that 
said  William  Hall  voted  the  democratic  ticket;  also,  witness  proves  that 
John  J.  Basem  was  a  clerk  at  New  York ;  also,  that  Clodius  Burard 
was  not  a  voter,  and  that  Edward  Mackey,  John  P.  Dubins,  and  Thomas 
Eice  lived  at  West  Point.  The  cross-examination  of  the  witnesses  is, 
not  very  satisfactory  about  some  of  those  who,  he  states,  were  not  en- 
titled to  vote,  but  take  it  to  be  true  as  stated,  and  it  shows  that  nine  out 
of  the  eleven  were  not  entitled  to  vote,  and  one  of  that  number  voted, 
the  democratic  ticket.  Contestee  states  also  in  his  brief,  page  18,  that 
David  S.  Hadley,  John  F.  Miller,  John  Fritz,  Charles  H.  Yan  Wjck^ 
Joseph  Eodgers,  and  Eobert  Barton  were  not  entitled  to  vote,  and  voted 
the  republican  ticket;  and  cites,  to  prove  the  same,  the  testimony  of 
Andrew  J.  Bell,  pages  78  and  79  of  the  rebutting  testimony,  and  evi- 
dence of  William  Jordan,  pages  10,  11,  and  12,  same  evidence.  Thfe- 
proof  is  not  satisfactory,  but  tends  to  show  that  most  of  those  persons^ 
except  General  Van  Wyck,  were  in  government  employment  at  Wash- 
ington, and  wentliome  to  vote,  and  were  duly  interrogated  at  the  polls. 
The  proof  shows  that  (Jeueral  Van  Wyck  voted  at  the  same  precinct, 
where  he  has  always  voted. 

Contestee  further  states  in  his  brief  that  the  testimony  shows  that. 
Charles  H.  Van  Wyck,  on  election  day  and  the  morning  following,  de- 
clared that  he  would  have  the  seat  of  the  sitting  member  if  he  wa,s. 
beaten  seven  hundred;  that  he  would  contest  the  same,  and  he  would 
get  the  seat;  thus  prejudging  and  presuming  that  the  committee  and 
the  House  would  do  whatever  he  might,  for  his  personal  advancement^, 
require  of  them,  whether  sustained  by  the  tesl  miony  or  not.    When  we' 
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look  to  tlie  proof,  we  find  that  it  did  not  warrant  that  remarkable  stace- 
ment  of  contestee.     Let  the  witness  speak  for  himself: 

Question.  Did  I  say  anything  about  fraudulent  or  illegal  voting  "wlien  I  spoke  to 
jou  about  contesting  the  election  ? — Answer.  I  think  yon  did. 

Q.  What  did  I  say?— A.  I  think  your  remarks  were  something  like  this:  "That  if 
■we  did  not  beat  you  by  more  than  nine  hundred  or  ten  hundred  you  would  contest  the 
election,  as  you  thought  we  were  going  to  get  more  fraudulent  votes  than  that." 

Q.  Was  anything  said  about  the  character  of  these  fraudulent  votes  ?— A.  I  should 
think  not. 

The  evidence  as  to  the  illegal  voting  of  Andrew  Schultz,  Abram 
Bowie,  Lyman  P.  Brown,  Jacob  E.  Schultz,  Bently  King,  and  Hollock 
Titus,  is  not  satisfactory,  (see  the  testimony  of  Eobert  E.  King,  pages 
327  and  228.)  The  proof  shows  that  Whitney  Wood  voted  the  repub- 
lican ticket,  and  was  not  entitled  to  vote.  The  proof  also  shows,  page 
177,  that  Hugh  Milliken  and  Hiram  Comfort  voted  the  republican 
ticket,  and  they  were  illegal  voters.  John  Sanders  also  voted,  and  was 
not  entitled,  (see  pages  196  and  197.)  William  Taylor  voted  illegally 
the  republican  ticket,  (see  page  200.)  Contestee  says  on  page  19  of  his 
brief,  that  D.  F.  Tozer  voted  illegally,  but  the  witness  says  he  don't 
know  whether  he  voted  or  not.  James  Crane  also  voted  the  republican 
ticket  and  was  not  a  legal  voter.  The  contestee,  on  page  20  of  his  brief, 
gives  the  names  of  eight  persons  who,  he  says,  voted  the  republican 
ticket  and  were  not  entitled  to  vote,  and  cites  the  testimony  of  David 
O.  Star,  (pages  127,  128,  and  129;)  but  on  page  129  witness  states  that 
he  did  not  see  them  vote,  nor  knows  how  they  did  vote.  James  Eoss 
and  Charles  ISTewman  voted  the  republican  ticket  and  were  not  entitled 
to  vote,  (see  Patrick  O'Conner's  deposition,  page  15  of  the  rebutting 
testimony.)  Contestee  cites  the  evidence  of  Charles  C.  Dell,  to  show 
that  two  colored  men  voted  who  had  not  the  property  qualifications 
required  by  the  laws  of  New  York,  but  he  don't  know  how  they  voted. 
Thus  it  is  plain  from  the  evidence  that  illegal  votes  were  polled  for  both 
contestee  and  contestant.  The  next  question  that  presents  itself  is,  for 
whom  did  the  persons  vote  who  voted  upon  the  illegal  naturalization 
papers,  and  who  were  disqualified  otherwise,  and  whether  the  election 
inspectors  conducted  the  election  in  such  a  manner  as  to  authorize  and 
justify  the  committee  in  disregarding  the  vote  of  certain  wards  and  dis- 
tricts in  said  congressional  district.  If  the  eight  hundred  and  thirty- 
five  foreigners  who  were  naturalized  (as  admitted  by  the  contestee)  in 
Orange  County,  in  the  year  1868,  by  the  democratic  clerk  and  his  dem- 
ocratic deputies,  are  held  to  have  been  unlawful,  and  they  voted  in  the 
interest  of  the  party  that  controlled  the  convenient  machinery  for  nat- 
uralization, it  will  give  the  contestant  several  hundred  majority,  after 
deducting  all  found  to  be  illegal,  for  him. 

In  the  city  of  iSTewburg,  First  ward,  Jesse  Merritt,  a  witness  on  pages 
48,  49,  and  50,  states  that  one  hundred  and  ten  voted  illegally,  and  that 
number  wa-s  only  a  part,  in  his  opinion,  who  so  voted  at  said  precinct. 
In  looking  to  his  testimony,  he  proves  that  Schedule  A,  page  48,  contains 
one  hundred  and  forty-eight  who  voted  illegally.  The  names  are  given, 
and  by  looking  to  Schedule  C,  pages  135,  136,  137,  138.  139,  140,  and 
141,  seventy-five  of  these  names  will  be  found,  which  establishes  beyond 
any  question  that  number  as  being  illegal;  the  witness  states  that  about 
seventy  voted  on  these  papers,  and  when  the  list  is  examined  and  com- 
pared with  Schedule  C,  we  find  that  there  were  seventy-five,  which 
shows  that  this  witness  is  quite  accurate  ni  his  recollection.  Also,  on 
page  51,  srms  witness  presents  a  list  of  thirty-one  who  voted  at  said 
precinct  illegally ;  eight  of  that  number  are  to  be  found  on  Schedule  C, 
which,  added  to  the  seventy-five,  make  eighty-three  who  voted,  illegally. 
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the  democratic  ticket;  and  the  same  witness  testifies  that  he  was  well 
acqnaiiited  with  the  voters  of  the  distri<;t,  and  that  his  lists  contain  one 
hundred  and  seventy-one  who  voted,  and  illegally.  John  H.  Drake,  a 
witness  for  contestant,  begins  his  evidence  ,ou  page  39  and  concludes  on 
page  44,  and  corroborates  and  strengthens  the  evidence  of  Merritt  in  the 
number  of  illegal  votes  cast  in  said  district,  and  jjlaces  the  number  of 
persons  who  voted  on  taking  the  general  oath  at  one  hundred  and  fifty; 
but  his  testimony  on  that  particular  point  is  not  so  satisfactory  as  Mer- 
ritt's,  for  Merritt  swears  he  was  well  acquainted  with  the  voters  of  the 
district,  and  that  the  lists  he  presented  contain  the  names  of  those  who 
voted  illegally.  And  the  contestee  presents  no  evidence  to  disprove  the 
fact,  and  the  committee  finds  that  at  said  district  one  hundred  and  forty 
voted  for  contestee  who  were  not  entitled  to  vote. 

The  town  of  Hamptonburg  next  claims  the  attention  of  the  committee, 
and  from  the  evidence  of  James  H.  Jackson,  page  61,  it  appears  that  the 
inspectors  refused  to  comply  with  the  law  in  putting  the  preliminary  oath 
to  those  challenged,  and  from  the  evidence  of  Henry  Leonard,  page  63, 
they  persisted  in  violating  the  election  law,  until  one  hundred  and  sixty- 
two  had  voted  out  of  a  poll  of  two  hundred  and  seventy-one.  Doubtless 
the  democratic  inspectors  knew  that  all  had  voted  who  would  be  px'O- 
hibited  by  the  preliminary  oath,  and  when  the  one  hundred  and  sixty- 
two  voters  applied  to  vote,  they  became  very  much  in  favor  of  comply- 
ing with  the  law.  The  testimony  is  very  satisfactory  as  to  the  unlawful 
misconduct  of  the  inspectors,  but  not  so  satisfactory  as  to  the  number 
of  illegal  votes  polled ;  but  the  best  proof  places  the  number  at  twenty- 
eight,  (see  page  03.)  The  testimony  bearing  on  this  district  is  to  be 
found  from  page  60  to  65.  The  conduct  of  the  inspectors  at  the  first 
district  of  Goshen  was  very  unbecoming  men  discharging  a  public 
duty,  and  they  were  aided  and  encouraged  by  those  who  knew  Ijetter, 
and  should  have  endeavored  to  uphold  and  sustain  the  law  rather  than 
encourage  and  advise  a  violation  of  the  same.  David  Eedfield,  a  wit- 
ness, who  was  an  insi)ector  of  the  election  in  said  district,  but  who  was 
in  a  minority  and  was  compelled  to  submit  to  a  majority,  presents  a 
lamentable  state  of  facts,  (see  his  testimony,  commencing  on  page  87.) 
Froai  his  testimony,  fortj'  voted  on  illegal  j)apers  for  the  contestee.  As 
to  the  partial  and  unlawful  proceedings  and  illegal  voting,  he  is 
strengthened  and  corroborated  by  the  testimony  of  Jerry  Mapes,  on 
pages  78,  79,  and  80,  and  of  Henry  C.  Duryea,  on  pages  81  and  84;  as 
the  witnesses  difl'er  as  to  the  number,  the  committee  places  the  number 
at  ten,  the  lowest  figure. 

The  proof  as  to  the  first  district  of  Newburg  will  be  found  on  pages 
33,  34,  35,  and  36.  Daniel  T.  Weed  swears  that  he  had  resided  in  the 
district  about  thirty-eight  years,  and  knew  most  of  the  voters,  and  that 
rnore  than  nineteen  voted  on  illegal  papers  the  democratic  ticket.  At 
the  Fourth  ward  of  X ewburg,  Thomas  Booth,  a  witness,  swears  on  pages 
37  and  38  that  he  had  resided  in  said  ward  over  thirty  years,  and  knew 
the  voters  of  the  same,  and  that  fifty-one  or  fifty-two  voted  illegally  the 
democratic  ticket,  and  there  is  no  evidence  to  rebut  the  same.  At  the 
Second  war<l  of  Kewburg,  Thomas  McAUes,  on  pages  45,  46,  and  47, 
swears  that  he  has  lived  in  said  ward  fifteen  years,  and  knows  the  voters, 
and  attended  said  ward  as  an  inspector,  and  that  fifty  voted  on  illegal 
papers  for  the  democracy.  He  swears  from  a  list  he  had  in  his  posses- 
sion. No  evidence  appears  to  rebut  the  same.  Also  at  the  Third  ward 
of  Newburg,  on  pages  44  and  45,  John  Corwin,  an  inspector  of  registry 
and  election  in  said  ward,  had  lived  in  that  ward  nearly  two  years,  and 
in  the  city  thirty  years ;  knew  most  of  the  voters,  and  that  nine  or  ten 
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voted  for  the  democracy  on  illegal  papers.  No  rebutting  evidence 
appears  in  the  record.  Also  the  first  district  of  S^ew  Windsor,  on  pages 
67  and  58,  J.  De  Witt  Walsh  swears  he  resided  in  said  district  fifty 
years ;  that  four  voted  for.  the  democracy  on  those  illegal  papers,  and 
these  names  appear  on  Schedule  C.  As  to  the  illegal  voting  at  Chester, 
(on  pages  68  and  69,)  William  King  swears  that  he  has  resided  in  said 
district  twenty-five  or  thirty  years,  and  knew  the  voters  generally,  and 
that  twelve  voted,  on  illegal  papers,  the  democratic  ticket.  This  is 
corroborated  by  Masten,  Durland,  and  Foster,  on  page  69,  and  by  Vail, 
on  page  70.  At  the  second  district  of  Goshen,  (or  Mape's  Corner,)  on 
page  86,  John  Kavanaugh  swears  that  ten  voted  the  democratic  ticket 
on  illegal  papers,  and  gives  their  names.  Also  at  Highland  Mills,  town 
of  Monroe,  pages  125  and  126,  Samuel  E.  Weeks,  a  witness,  swears  that 
he  has  resided  there  forty -one  years,  and  attended  the  election  in  said 
district  as  an  inspector,  and  that  thirteen  voted  on  illegal  papers  the 
democratic  ticket.  Also  at  the  town  of  Monroe,  district  one,  on  page 
126,  Eobert  Ashman  swears  that  he  has  resided  in  said  district  forty 
years,  and  attended  the  election  as  an  inspector,  and  that  there  were 
from  twelve  to  twenty  voted  on  illegal  papers ;  and  two  deserters — one 
voted  the  republican  ticket.  The  committee  placed  the  number  at  thir- 
teen who  voted  illegally  the  democratic  ticket.  Also  at  Middletown,  in 
the  town  of  Wallkill,  Joseph  Crawford,  a  witness,  called  by  contestee, 
swears  that  he  and  Colonel  Young  stood  behind  the  inspectors,  and  that 
from  sixty  to  seventy  persons  regist-ered  on  i)apers  obtained  at  New 
York,  and  that  they  took  a  memorandum  of  the  same.  Also  same  wit- 
ness swears  that  forty  were  registered  on  Orange  County  papers,  mak- 
ing one  hundred  by  the  lowest  figures.  Same  witness  swears  that  tliese 
persons  never  went  after  their  papers  nor  went  off  their  work.  (See 
testimony,  pages  161  and  162.)  H.  B.  Young,  a  witness  for  contestee, 
swears,  on  page  186,  that  sixty-four  voted  on  the  New  York  papers,  and  all 
on  the  Orange  County  papers,  the  democratic  ticket.  Also  at  the  first 
district  of  Cochectou,  Sullivan  County,  Gideon  Whales,  on  page  107, 
swears  that  he  has  li\'ed  there  since  1852,  and  that  twenty-six  voted  at 
that  district,  and  gives  their  names  as  per  Schedule  G ;  but  witness  can- 
not state  how  they  voted.  The  laws  were  violated  and  disregarded  by 
the  inspectors  of  the  election.  All  three  of  the  inspectors  were  dem- 
ocrats, and  one  of  them  not  legally  appointed.  While  the  proof  shows 
no  increase  in  the  population,  there  was  a  gain  of  more  than  fifty  votes 
in  said  district  for  the  democracy,  and  the  republicans  polled  tlieir  usual 
rate,  and  but  one  coucJusion  can  be  arrived  at  from  the  facts  in  the  case, 
that  the  twenty-six  illegal  votes — if  not  more — voted  the  democratic 
ticlcet.  In  Lumberland  district,  Oscar  Lambert,  on  page  116,  swears 
that  he  has  always  lived  in  said  district,  and  that  three  persons  voted 
illegally  the  democratic  ticket.  The  inspectors  were  all  democrats,  and 
showed  much  partiality,  and  the  democrats  formed  a  ring  around,  so 
that  no  one  could  challenge  the  voters,  and  the  vote  was  largely  in- 
creased for  the  democracy,  while  there  was  no  increase  in  the  population, 
or  falling  off'  of  the  republican  A^ote.  Also  at  Port  Jervis,  town  of  Deer- 
park,  third  district,  G.  F.  Vinall,  a  witness,  (on  page  97,)  swears  he  bas 
resided  in  said  district  six  years ;  that  Port  Jervis  is  an  incorporated 
village;  that  six  jiersons  voted  who  were  not  on  the  registry,  five  voting 
the  democratic,  one  the  republican  ticket,  which,  after  taking  the  one 
republican  vote  from  the  five  democratic  votes,  leaves  four  illegal  votes 
for  the  democracy.  Same  witness,  on  same  page,  testifies  to  four  more 
votes  polled  for  the  democracy  on  illegal  papers,  signed  by  Jarvis,  and 
particular  attention  is  called  to  the  evidence  on  page  73,  so  as  to  show 
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the  character  of  the  papers  signed  by  Jarvis.  Also  said  evidence,  on 
page  73,  discloses  further  and  other  naturalization  frauds.  Thus  it  will 
be  seen  from  the  foregoing  evidence,  that  at  the  aforesaid  districts  the 
contestee  received  four  hundred  and  ninety-six  illegal  votes,  as  follows : 

First  ward,  Newburg 140 

Town  of  HamiJtonburg 28 

First  district,  Goshen 10 

First  district,  Eewburg 19 

Second  ward,  ]:^ewburg 50 

Third  ward,  Newburg 9 

Fourth  ward,  Newburg 50 

First  district,  New  Windsor 4 

Chester J '. 12 

Second  district,  Goshen 10 

Highland  Mills , . .-. 13 

Town  of  Monroe,  first  district 13 

Middletown,  Wallkill. 100 

First  district,  Cochecton 26 

Lumberland 3 

Port  Jervis 9 

Total 496 


By  taking  the  majority  of  contestee,  which  was  three  hundred  and 
twenty-three,  from  the  four  hundred  and  ninety-six  illegal  votes  polled 
for  him,  and  it  gives  the  contestant  a  majority  of  one  hundred  and 
seventy-three.  The  contestee  charges  that  there  were  illegal  votes 
polled  for  contestant,  which  Avas  found  to  be  true.  Twenty  voted  on 
Poughkeepsie  papers,  (see  the  evidence  of  Wilson,  on  page  217 ;)  also 
two  on  ISTew  York  papers,  and  twelve  others,  (see  pages  8  and  9  of  this 
report,)  making  in  the  aggregate  thirty -four;  by  taking  that  number 
from  the  one  hundred  and  seventy-three,  it  leaves  a  majority  for  con- 
testant of  one  hundred  and  thirty-nine. 

But  the  proof  discloses  other  and  further  frauds;  and  it  is  safe  to 
infer  that  out  of  more  than  eight  hundred  persons  naturalized  as  afore- 
said, within  two  months  preceding  an  unusually  excited  contest  for 
President,  governor,  and  members  of  Congress,  to  say  nothing  of  the 
other  offices  that  were  to  be  iilled,  that  said  persons  -s'oted,  and  voted 
for  contestee.  And  while  it  is  true  that  the  proof  shows  that  some  few 
persons  voted  on  like  illegal  papers  for  the  contestant,  and  some  few 
otherwise  illegal  votes  were  polled  for  him,  the  proof  is  overwhelming 
to  show  that  if  none  had  voted  only  those  entitled  to  do  so  by  law,  the 
contestant's  majority  would  have  been  several  hundred.  While  the  com- 
mittee should  be  slow  to  throw  out  the  whole  vote  of  a  ward  or  district, 
nevertheless,  if  the  facts  and  circumstances  show  that  the  inspectors  of 
the  registry  and  election  knowingly  produced  frauds,  and  violated  the 
election  laws,  and  permitted  illegal  voting,  and  the  polls  can't  be  purged, 
the  whole  vote  should  be  thrown  out.  Does  the  proceeding  at  the  First 
ward  of  New  burg  justify  the  vote  being  thrown  out  ?  John  H.  Drake, 
a  witness,  testifies  on  page  39  as  follows : 

John  H.  Drake  sworu  for  Mr.  Van  Wyck  : 

Question.  Where  clid  you  reside  last  Noveuilier  f^Answer.  In  First -ward  of  city  of 
Kewbm-g,  and  have  resided  there  since  1846,  -with  exceiition  of  about  six  years. 
y.  Was  you  an  inspector  at  last  election  in  First  ward? — A.  Yes. 
'.>.  Please  state  all  that  took  pla'ce  at  election  on  that  day? — A.  Immediately  after 

H.  Mis.  Doc- 152- 41 
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the  opening  of  the  polls  one  of  the  men  offering  to  vote  was  challenged.  I  asked  to 
have  the  iircliminary  oath  administered  to  hira ;  the  other  two  inspectors  refused  to  have 
the  preliminary  oath  pnt ;  they  pnt  to  him  what  is  known,  I  snppose,  as  the  general 
oath  from  the  registry  law.  I  objected  to  that,  and  sent  and  got  a  copy  of  the  election 
laAv  in  which  were  the  oaths,  which  law  and  its  forms  they  refused  to  use,  and  insisted 
upon  and  did  use  the  general  oath.  There  were  about  forty  men  challenged  one  after 
the  other.  I  requested  that  the  preliminary  oath  should  be  put  to  each  of  these  men  ; 
the  other  two  inspectors  refused  to  allow  it  to  be  put  except  in  one  instance.  lu  this 
excepted  case  I  went  on  to  examine  the  voter,  following  the  questions  put  down  in 
the  election  law;  the  other  two  inspectors  informed  him  that  he  need  nbt  answer  the 
questions,  and  to  pass  on,  and  received  his  ballots.  I  then  said  to  the  other  two 
inspectors  that  it  would  be  useless  for  me  to  object  or  to  ask  to  put  the  preliminary 
oath  to  any  man  challenged  if  they  were  going  to  overrule  it,  and  that  we  had  better 
settle  the  question  then,  and  I  then  asked  them  that  they  consent  to  put  the  prelimi- 
nary oath  to  any  man  that  should  be  challenged,  and  they  gave  me  to  understand  that 
they  would  not  do  it,  very  plainly.  I  then  told  them  that  I  protested  against  their 
ruling,  and  I  wanted  them  to  recollect  it.  The  preliminary  oath  was  put  once  after 
that,  in  the  afternoon,  to  a  man  whose  name,  I  think,  was  Williams,  who  testified  that 
he  was  at  work  at  the  coal  dock ;  that  his  family  lived  somewhere  in  Ulster  County  ;  I 
think  Rondout.  He  went  a  short  distance  from  the  polls,  and  Mr.  Wilson,  one  of  the 
inspectors,  called  him  back,  told  him  he  was  entitled  to  a  vote;  some  one  furnished  him 
with  a  roll  of  tickets,  marked  as  the  democratic  tickets,  and  he  voted.  Immediately 
after  the  polls  opened,  and  the  19th  voter  on  the  poll-list,  a  man  voted  under  the  name 
of  Bernard  Lynch,  from  South  Water  street.  Quite  a  long  time  afterward  Bernard 
Lynch  appeared.  There  was  but  one  Bernard  Lynch  upon  the  registry,  and  on  exam- 
ination it  was  found  that  that  name  had  been  voted  upon.  The  other  two  inspectors, 
however,  decided  to  receive  and  did  receive  the  vote  of  Bernard  Lynch,  No.  2,  which 
was  marked  on  the  outside  as  democratic  tickets ;  I  don't  know  what  was  inside.  I 
have  examined  the  poll-list  and  I  have  been  unable  to  find  the  name  of  Bernard 
Lynch  upon  it,  except  the  one  voting  the  19th  man.  I  find  the  241st  voter  upon  the 
poll-list  is  put  down  as  Thomas  Lynch ;  that  the  first  name  had  been  erased  and  the 
word  Thomas  written  over  it,  and  there  are  traces  still  upon  the  x^oll-list  of  the  first 
name  that  had  been  written  there,  and  it  looks  to  have  been  the  name  of  Bernard 
erased.  The  B  is  quite  distinct.  There  were  two  Patrick  O'Brians  on  the  check- 
list, and  four  under  the  name  of  Patrick  O'Brian  voted ;  there  being  but  two  on  the 
registry.  They  are  numbered  on  the  poll-list  as  82,  347,  455,  and  518.  The  clerks 
never  gave  me  any  intimation  that  the  third  man  voting  as  Patrick  O'Brian  was  not 
upon  the  check-list,  and  I  only  discovered  it  by  comparing  the  check-list  with  the 
poll-list.  When  the  fourth  Patrick  O'Brian  came  to  vote,  however,  the  clerks  in- 
formed us  that  the  name  had  been  voted  on;  the  other  two  inspectors,  however, 
decided  to  receive  and  did  receive  the  ballots  of  said  Patrick  O'Brian,  No,  4,  to  which 
I  then  and  there  objected,  and  those  ballots  were  marked  on  the  outside  democratic. 
After  the  polls  were  closed,  we  compared  the  clerk's  poll-lists,  and  finding  them 
to  agree,  we  unlocked  the  first  box,  turned  the  ballots  out  on  the  table  and  found  an 
excess  of  ballots,  I  think,  to  the  number  of  ten  over  the  number  put  down  on  the  poll- 
list,  and  put  the  ballots  back  in  the  box  again.  The  other  two  inspectors  decided  that 
one  of  them  should  draw  out  the  surplus  ballots ;  he  did  draw  them  out — drew  out  all 
the  republicans  but  one  or  two — and  after  having  drawn  them  out  they  were  destroyed. 
I  will  here  state  there  was  no  difficulty  in  telling,  from  the  touch,  the  difference 
between  the  democratic  and  republican  ballots.  After  the  destruction  of  these,  ballots 
the  remaining  ballots  were  counted,  and  after  counting  them  the  result  was  publicly 
declared.  The  second  box  was  then  turned  out,  containing  the  State  ticket,  and  I 
think  the  excess  of  ballots  in  that  box  over  and  above  the  number  ou  the  poll-list  was 
eight  or  ten— I  think  ten.  They  were  all  put  back  in  the  box ;  the  other  two  inspectors 
decided  that  one  of  them  should  draw  out  the  surplus  ballots.  They  drew  out  all  the 
ballots  in  excess— all  republican  except  one  or  two— and  destroyed  them.  After  that, 
the  remaining  ballots  were  counted.  After  they  were  counted  the  resiftt  was  publicly 
declared.  The  third  box  was  then  turned  up,  containing  assembly  ballots,  and  when 
we  came  to  count  over  those  ballots  we  found  we  had  ten  more  there  than  the  poll-list 
called  for.  We  then  concluded  to  go  back  and  re-examine  the  poll-list,  aud  we  found 
that  both  clerks  had  made  a  mistake  of  ten  votes  in  adding.  We  had  torn  up  the 
surplus  ballots  and  had  taken  no  account  of  them.  We  then  consulted  as  to  what  was 
best  to  do,  and  after  a  consultation  the  other  two  decided  to  add  to  the  count  so  many 
of  each  kind  of  ballot,  the  whole  number  equal  to  the  surplus.  I  objected  to  aU  this 
on  the  ground  that  the  result  had  been  publicly  declared  and  the  ballots  destroyed. 
They  then  added  on  the  amount  they  allowed  on  each  side  to  the  several  candidates. 
The  two  other  inspectors  were  democrats,  and  I  understood  and  believed  both  the 
clerks  to  be  democrats. 

Said  ward  gave  a  majority  of  one  hundred  and  thirty-one  for  contestee. 
Also,  by  examining  the  proof,  it  will  be  seen  that  the  inspectors  of  the  elec- 
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tion  refused  to  put  tUe  preliminary  oath  to  persons  cliallenged,  and 
used  the  general  oath,  all  in  direct  violation  of  the  statute  in  such  case 
made  and  provided. 

The  inspectors  of  the  election  at  the  towji  of  Hamptouburg  acted  un- 
lawfully and  corruptly. 

James  H.  Jackson  testified  as  follows  on  the  conduct  of  the  election 
inspectors  at  said  district: 

James  H.  Jacicsox  sworn  for  Mr.  Van  AVyck : 
Question.  Where  clo  you  reside  ? — Answer.  Town  of  Hiiuiptonburg. 
Q.  How  Ion;;-  liave  you  resided  there ? — A.  Almost  twenty-three  years;  was  born 
there. 

Q.  Did  you  attend  hist  presidential  election,  and  in  what  capacity? — A.  Yes,  sir  ;  as 
inspector  of  election. 

Q.  Did  you  also  attend  at  the  registration  ? — A.  Yes,  sir ;  as  a  member  of  the  board. 
Q.  State  wbat  took  place  at  registration  at  your  board. — A.  The  first  day  we  made 
out  a  new  registry  by  copying  from  the  registry  the  year  before. 
Q.  Were  many  new  names  put  on  the  registry  last  fall  ? 

(Objected  to  for  reason  that  there  is  no  evidence  to  show  that  the  registry  lists  of  last 
fall  or  the  election  previous  are  lost  or  destroyed ;  that  they  are  the  best  evidence  of 
what  was  done  by  the  inspectors. ) 
A.  Yes,  sir;  quite  a  number;  from  thirty  to  fifty;  probably  more. 
Q.  Were  most  of  these  men  strangers  in  your  town  '1 — A.  A  large  number  were  stran- 
gers to  me. 

Q.  Do  you  know  the  voters  in  that  town  generally  ? — A.  A  majority  of  them. 
Q.  Is  it  a  small,  compact,  and  agricultural  town  ? — A.  Yes,  sir. 
Q.  Did  you  object  to  any  of  these  men  being  registered  ? — A.  Yes,  sir. 
Q.  What  led  you  to  object  ? — A.  I  was  led  to  believe  that  they  had  not  been  in  this 
country  long  enough,  and  that  they  had  got  their  papers  from  New  York  without  going 
after  them. 

Q.  Did  the  men  produce  and  show  their  papers  ?— A.  Yes,  sir. 
Q.  Were  they  sworn  ? — A.  No,  sir ;  they  would  not  be  sworn. 
Q.  Did  the  registrar  ask  to  have  them  sworn  ? — A.  I  asked  to  have  them  sworn. 
Q.  What  did  the  other  registrars  do  ? — A.  They  said  I  could  swear  them  if  I  was  a 
mind  to.     I  tried  to  administer  the  oath  to  them  ;  they  would  not  swear,  and  I  told 
them  they  could  not  be  registered,  and  then  the  other  members  of  the  board  said  their 
names  must  be  put  down  on  the  registry,  because  tliese  men  had  their  papers,  and 
their  names  should  be  and  were  registered. 

Q.  Did  any  of  these  men  make  any  statements,  not  under  oath,  as  to  how  long  they 
had  been  in  this  country? — A.  I  asked  one  man  how  long  he  had  been  here,  and  he  said 
fbnr  years  and  two  months.    It  was  Matthew  Gill. 
■Q.  Was  he  registered  ? — A.  Yes,  sir  ;  and  afterward  voted. 

Q.  Who  had  OUver  P.  Coleman's  name  registered? — A.  I  don't  remember;  probably 
one  of  the  other  registrars ;  Mr.  Booth,  he  had  a  list  of  names  to  put  down. 

Q.  What  are  the  names  and  politics  of  the  other  registrars  and  inspectors  of  your 
board  ? — A.  David  H.  Booth  and  John  P.  Monell,  democrats,  and  myself,  a  republican. 
Both  of  the  clerks  were  democrats. 

Q.  Did  this  Coleman  vote  on  election  day  ? — A.  Yes. 

Q.  Was  he  challenged  ? — A.  Yes,  sir,  he  was,  and  took  the  preliminary  oath. 
Q.  What  did  he  say  f 
(Objected  to.) 

A.  He  swore  he  had  been  at  Elmira  long  enough  to  gain  a  residence  there ;  had  voted 
there,  and  been  in  this  county  about  two  months.  Elmira  is  in  Chemung  County.  He 
was  told  he  could  vote  aU  above  congressmen  by  David  Booth,  one  of  the  inspectors. 
The  challenge  was  withdrawn,  and  immediately  renewed,  and  he  then  took  the  general 
oath  and  voted  both  the  State  and  electoral  ticket;  part  of  the  State,  I  suppose;  I  did 
not  see  his  ticket  at  all. 
Q.  The  tickets  were  folded  ? — A.  Yes. 

Q.  What  ticket  did  he  vote  ? — A.  Democratic ;  the  democi'atic  and  republican  tickets 
could  easily  be, distinguished.  • 

Q.  Was  he  challenged  by  republicans  ? — A.  Yes. 

Q.  Where  did  the  naturalization  papers  used  in  your  town  purport  to  be  issued  ? — A. 
Some  were  from  courts  in  New  York,  others  from  courts  in  Goshen. 
Q.  About  how  many  New  York  papers  ? — A.  From  ten  to  twenty. 
Q.  About  how  many  Goshen  papers  ? — A.  From  eight  to  fifteen,  or  about  there ;  may 
be  more  or  less. 

Q.  Were  these  men  challenged  ? 
(Objected  to,  for  reasons  above  given.) 
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A.  Yes,  sir;  quite  a  number  of  them. 

Q.  State  what  was  done  in  the  matter  of  putting  the  preliminary  oath. — A.  When 
the  first  naturalized  citizen  was  challenged  the  chairman  of  the  board,  who  was  a  demo- 
crat, put  the  general  oath  first.  I  asked  why  he  did  not  put  the  preliminary  oath.  He 
said  that  it  wasn't  necessary,  because  the  challengers  were  not  there  to  withdraw  the 
challenge.  I  asked  them  to  put  the  preliminary  oath,  and  the  board  refused.  The 
attention  of  the  board  was  called  to  the  law  that  the  preliminary  oath  must  be  put, 
and  they  refused  in  the  forenoon  to  put  the  preliminary  oath.  In  the  afternoon  the 
preliminary  oath  was  put,  and  I  questioned  the  challenged  voters  under  the  preliminary 
oath,  and  sometimes  they  answered,  and  sometimes  evaded  the  question.  They  didn't 
refuse  to  answer,  but  the  board  overruled  my  questions  and  wouldn't  allow  the  wit- 
nesses to  answer.  The  board  overruled  the  questions  "  how  long  have  you  been  in  this 
country,"  "  before  what  court  they  got  their  papers  ;"  and  the  inspectors  overruled  the 
last  question,  because  they  said  it  couldn't  be  expected  that  they  could  remember 
before  what  court  or  officers  they  got  their  papers.  They  continued  to  put  the  prelimi- 
nary oath,  but  ruled  out  the  questions. 

Q.  Did  one  man  state  where  he  did  get  his  papers  ? — A.  One  man  said  he  got  his 
papers  at  Goshen  ;  that  he  picked  the  papers  up  on  the  street  one  morning. 

Q.  After  this  man  made  this  statement  was  his  vote  received? — A.  Yes,  sir ;  he  took 
the  general  oath  and  voted. 

Q.  Did  Patrick  Koscorin  vote  ? — A.  Yes. 

Q.  Where  did  he  get  his  papers  ? — A.  He  was  challenged  on  election  day,  and  took 
preliminary  oath,  and  swore  he  got  his  papers  in  New  York  October  21,  1868.  I  asked 
him  if  he  went  himself  before  tlie  court.  He  said  he  made  an  application  for  them, 
and  I  asked  him  bow  long  he  had  been  in  this  country,  and  this  question  was  over- 
ruled. 

Q.  Was  October  21,  1868,  the  date  of  the  New  York  papers  used  at  your  polls? — A. 
Yes,  sir,  the  most  of  them;  I  think  two  or  three  others  had  other  dates.  It  was  near 
that  time. 

Id  that  district  the  coiitestee's  majority  "vvas  one  himdred  and  five. 
The  action  of  the  inspectors  of  the  election  at  the  iirst  district  of  Goshen 
was  illegal,  partial,  and  corrupt. 

David  Eedfield,  a  witness,  testified  as  follows,  on  pages  26  and  27 : 

David  Eedfield  sworn  for  Mr.  Van  Wyck  : 

Question.  Where  do  you  reside  ? — Answer.  In  Goshen. 

Q.  How  long  have  you  lived  there  ? — A.  Over  forty  years. 

Q.  Did  you  attend  the  election  last  fall,  and  in  what  capacity  ? — A.  Yes ;  as  a  repub- 
lican inspectdi-  of  election,  and  was  one  of  the  board  of  registratioa. 

Q.  Do  you  know  the  voters  in  your  election  district.  No.  1? — A.  Yes,  sir;  very  gen- 
erally. 

Q.*  Were  men  who  had  naturalization  papers  issued  last  fall  put  upon  the  registry  ? — 
A.  Yes. 

Q.  About  how  many  ? — A.  To  the  best  of  my  knowledge,  about  forty. 

Q.  Did  they  show  their  papers  ? — A.  Yes. 

Q.  Where  did  their  papers  purport  to  be  issued  ? — A.  A  portion  from  New  York,  signed 
by  Charles  E.  Loew — half,  say — and  balance  from  Orange  County. 

Q.  Did  these  men  vote  at  your  poll  at  the  last  general  election? — A.  Yes,  with  but 
few  exceptions. 

Q.  What  ticket  did  they  vote  ?— A.  I  suppose  the  democratic  ticket.  I  judge  from 
the  men  who  brought  them  up,  the  label  on  the  ticket,  and  kind  of  i)aper. 

Q.  Please  tell  us  what  took  place,  and  in  its  order,  as  to  challenges  and  alleged 
illegal  voting.— A.  In  the  first  place  there  was  a  man  (Mr.  Drake)  came  up  and  offered 
his  vote;  the  vote  was  objected  to  on  the  ground  that  he  was  not  reo-istered.  Mr. 
Drake's  name  was  upon  the  poll-list  of  the  year  before.  We  left  it  oif  the  new  one 
because  during  the  year  he  had  left  Goshen  and  gone  to  reside  in  New  Jersey.  The 
whole  board  concurred  in  that  view.  He  claimed  that  he  had  not  given  up  his  resi- 
dence in  Goshen.  The  board  determined  the  act  of  leaving  him  off  was  wrong,  and 
the  board  concluded  to  receive  the  vote,  after  my  protest.  The  vote  was  received,  but 
his  name  was  not  put  on  the  registry  list.  His  name  was  not  on  the  registry  list.  I 
have  the  registry  list  with  me.  This  is  not  the  original  list  kept  at  the  polls,  but  a 
copy  compared  in  the  board,  which  I  know  to  be  correct.  The  list  copied  from  was 
used  in  the  board.  A  man  came,  that  I  cannot  remember  his  name,  with  a  paper,  upon 
its  face  regular.  I  think  it  was  one  of  the  New  York  papers.  Me,  was  challenged  by 
Hon.  A.  S.  Murray,  upon  the  ground  that  he  had  not  been  in  the  country  five  years. 
Upon  administering  the  preliminary  oath  he  acknowledged  he  had  been  in  the  country 
less  than  five  years.  His  vote  was  rejected.  Hugh  McGuire  offered  to  vote ;  was  chal- 
lenged. The  preliminary  oath  was  administered  to  him  ;  he  swore  he  had  never  been 
before  any  court  to  receive  his  papers,  and  that  they  had  been  sent  to  him.    His  vote 
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■was  r(^jected.  Some  one  else  came  np  and  offered  a  paper.  Mr.  Green  came  up  and 
stated  to  the  board  tbat  they  had  no  right  to  institute  this  investigation  as  to  the 
papers;  that  tlie  person  oiifering  the  vote  should  demand  and  talie  the  general  oath, 
imd  thereupon  the  board  must  receive  the  vote.  Mr.  Millspaugh  also  made  a  state- 
ment to  the  same  effect  to  the  board.  There  was  a  discussion  in  the  board  as  to  the 
propriety  of  dispensing  with  the  preliminary  oath.  I  objected  to  dispensing  with  it 
upon  grounds  we  had  a  right  in  all  cases  to  put  it.  The  majority  of  the  board  over- 
ruled nie,  and  decided  that  in  all  cases  where  one  came  up  who  was  registered,  and 
with  papers  regular  on  their  face,  if  he  demanded  the  general  oath  we  must  administer 
it  and  receive  the  vote.  I  jjrotested  on  grounds  that  a  preliminary  oath  was  required, 
or  might  be  put,  and  asked  that  they  record  my  protest.  Subsequent  to  that,  in  every 
case  where  persons  offered  to  vote,  all  votes  were  received  without  allowing  the  pre- 
liminary oath  to  be  put.  In  the  case  of  all  these  newly  naturalized  voters  they  were 
challenged,  but  the  preliminary  oath  was  not  allowed  to  be,  nor  was  it,  put.  I  pro- 
tested generally  against  this  course,  but  to  no  effect.  After  I  made  the  protest  the 
votes  were  received  without  the  preliminary  oath  having  been  put  or  taken.  I  told 
the  board  several  times  that  I  protested  to  that  manner  of  business. 

Q.  Was  Schedule  E  presented  there  that  day  ? — A.  There  was  a  paper  read,  and  I 
think  it  was  Schedule  E. 

Q.  Either  on  registration  or  election  day  did  you  notice  any  naturalization  papers 
produced  without  any  date  ? — A.  Yes  ;  one. 

Q.  Where  from  ? — A.  It  was  from  New  York. 

Q.  Do  you  know  ilr.  Tompkins,  that  keeps  a  hotel  at  Mapes's  corner,  at  Goshen? — 
A.  Yes. 

•The  testimony  of  Je.sse  S.  ilapes  goes  further,  to  show  the  illegality 
of  the  election  in  said  district. 

J]':s.sE  S.  Mapes  sworn  for  Mr.  Van  Wyck  : 

Question.  Where  do  you  reside? — Answer.  Village  of  Goshen,  first  district. 

Q.  How  long  have  you  resided  there? — A.  About  two  years. 

Q.  Did  you  attend  there  at  the  last  presidential  election? — A.  Yes;  during  all  the 
<lay. 

Q.  In  what  capacity? — A.  Republican  challenger. 

Q.  Had  you  a  challenge  list? — A.  I  had. 

Q.  Did  you  keep  a  record  of  what  took  place  that  day  ? — ^A.  I  did. 

Q.  Who  were  the  board  of  iusi)ectors  ? — A.  Benjamin  F.  Edsali  and  William  C.  Lit- 
tle, democrats,  and  David  Eodfield,  republican. 

Q.  Please  tell  us  from  your  recollection,  or  memorandum,  what  took  place,  and  the 
order. — A.  Victor  M.  Drake  appeared  and  offered  his  vote  ;  was  challenged  on  account 
of  non-residence  and  not  being  registered. 

(Mr.  Mills  objects  to  all  evidence  about  challenges,  on  the  ground  that  the  official 
record  of  these  challenges  must  be  produced  instead  of  the  recollection  of  the  witness.) 

Q.  Was  his  name  on  the  registry  ? — A.  It  was  not. 

Q.  What  was  done? — A.  The  majority  of  the  board,  Edson  and  Little,  decided  to 
register  him  and  allow  him  to  vote ;  I  think  Mr.  Eedfield  objected;  his  ballot  was 
taken. 

Q.  Did  you  .see  the  ticket  he  voted  ? 

(Answer  objected  to.) 

A.  I  did;  it  had  the  democratic  heading;  Mr.  Drake  is  a  democrat.  John  Ford  was 
]iext  challenged,  on  ,the  ground  that  he  had  fraudulent  ijapers.  Mr.  George  W.  Mills- 
paugh told  him  to  take  me  general  oath,  and  the  board  received  his  vote;  Mr.  Redfield 
objecting,  upon  the  ground  that  he  was  not  allowed  to  have  the  preliminary  oath  to  be 
put ;  Mr.  Eedfield  wanted  to  put  it.  Hugh  McGuire  was  next  challenged,  on  the  ground 
that  he  also  had  fraudulent  papers.  Mr.  Millspaugh, told  him  to  take  the  general  oath. 
Mr.  Eedfield  insisted  on  his  taking  the  preliminary  oath.  He  took  the  general  oath,  and 
then,  after  some  debate,  the  preliminary  oath  was  administered.  He  was  asked  by 
Mr.  Eedfield,  "Where  did  you  get  your  papers?"  His  answer  was,  "I  got  my  first 
papers  in  New  York."  "  Where  did  you  get  your  second  papers  ?"  "I  got  them  here  ?" 
"Did  you  apply  to  the  court  in  person  for  them?"  "  No;  they  were  brought  to  me  on 
-the  railroad."  His  vote  was  rejected.  Edward  Kam's  vote  was  next  challenged,  on 
the  ground  of  fraudulent  papers.  The  board  decided  to  put  the  preliminary  oath.  He 
was  asked  by  Mr.  Redfield,  "  Where  did  you  get  your  papers  i"  Answered,  "  I  got 
them  here."  '"Did  you  apply  to  the  court  in  person  for  them?"  "No;  they  were 
brought  to  me."  Mr.  Millspaugh  then  arose  and  made  a  speech  in  a  loud  voice ;  said 
he  was  there  to  protect  these  Irishmen  from  Union  Leagues ;  that  this  was  no  inquisi- 
tion ;  we  could  go  before  the  grand  jury  if  we  wanted  to ;  and  produced  and  read  from 
ji  printed  circular,  purporting  to  be  the  opinion  of  the  attorney  general,  that  no  board 
had  any  right  to  put  any  oath  but  the  general  oath,  if  the  party  should  elect  that  oath. 
He  handed  the  circular  to  Mr.  Edsali,  when  he  read  it  aloud,  and,  after  Some  consulta- 
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tion  with  the  othor  democratic  member,  announced  tliat  no  more  preliminary  oaths 
should  he  iiut;  that  if  these  men  took  the  responsibility  of  taking  the  general  oath,  'the 
board  would  take  all  such  votes.  The  man  took  the  general  oath,  and  the  board  took 
his  ballots.  Mr.  Eedfield  called  their  attention  to  the  fact  that  the  man  admitted  un- 
der oath  be  did  not  apply  in  person  for  his  papers.  John  Sauntry  was  next  challenged, 
upon  the  grounds  of  fraudulent  papers.  Mr.  Millspangh  advised  him  to  take  the 
general  oatli,  and  told  the  board  to  administer  the  general  oath.  Mr.  Redfield  objected, 
claiming  the  right  to  give  the  iireliminary  oath,  and  during  the  debate  that  followed,. 
Mr.  Eedfield  asked  Sauntry  if  he  applied  to  the  court  in  person,  and  he  replied,  "No, 
they  were  brought  to  me ;"  and  Mr.  Millspaugh  said,  "  Don't  answer  him."  The  general 
oath  was  administered  and  vote  accepted.  Mr.  Eedfield  protested.  Roger  Carrigan 
^vas  next  challenged  on  the  ground  of  fraudulent  papers.  Mr.  Eedfield  demanded  the 
preliminary  oath ;  the  board  refused  to  put  it  or  allow  any  questions  to  be  asked 
him.  The  vote  was  taken,  and  Mr.  Eedfield  protested.  James  Eyan  was  next  chal- 
lenged on  same  ground.  The  board  refused  to  put  preliminary  oath  or  allow  any  ques- 
tions to  be  asked,  Mr.  Eedfield  objecting;  the  vote  was  talien.  Michael  Burns  was 
next  challenged  upon  same  grounds.  The  man  who  employed  him,  or  had  a  short 
time  previous,  told  me  he  had  only  been  three  years  in  the  country.  No  questions  were 
allowed  to  be  asked  him.  He  took  general  oath,  and  the  board  took  his  vote.  Eedfield. 
demanded  the  preliminary  oath.  Patrick  Callahan  was  next  challenged  upon  same 
grounds,  and  same  proceedings  took  place  as  in  the  Eyan  case.  Thomas  Kain  was  next 
challenged.  AVe  had  been  informed  that  he  had  never  declared  his  intentions,  and 
that  his  father  had  never  been  naturalized,  or  he  received  a  certificate  of  citizenship. 
He  took  the  general  oath,  and  his  vote  was  admitted. 

Q.  Did  those  men  whose  names  you  have  given  vote  the  democratic  ticket? 

(Answer  objected  to.) 

A.  To  the  best  of  my  knowledge  they  did.  I  could,  by  the  headings,  easily  distin- 
guish the  diff'erence  between  repubhcan  and  democratic  tickets. 

Q.  Is  Mr.  George  W.  Millspaugh  a  leading  democrat  in  that  to^-sn  and  this  county? — 
A.  He  is. 

Q.  Is  Goshen  an  incorporated  village? — A.  It  is. 

Q.  Did  men  vote  in  that  district  last  fall  who  got '  naturalization  papers  at  Goshen 
or  Newberg? — A.  I  presume  they  did. 

Q.  Were  there  other  new  voters  at  that  time  besides  those  you  have  mentioned? — 
A.  I  believe  there  were.  »■ 

(Paper  shown  witness.) 

Q.  Is  this  paper  the  circular  Jlr.  Millspaugh  read  ? — A.  I  believe  it  is. 

(Introduced,  marked  schedule  E.) 

The  majority  for  contestee  in  that  district  was  one  huadred  and  twenty- 
nine. 

The  majority  for  contestee  in  the  three  last  mentioned  districts,  to  wit: 
Eirst  ward,  Newburg,  town  of  Hamptonburg,  and  first  district  Goshen, 
was  three  hundred  and  sixty-five.  The  committee  is  of  opinion  that 
the  irregularities  and  misconduct  of  the  inspectors  of  the  election  at 
said  districts  were  sufficient  to  throw  out  the  entire  vote  of  said  districts^ 
but  does  not  recommend  the  same,  as  the  contestant  did  not  specifically 
demand  the  same  in  his  notice  to  contestee.  In  all  of  said  precincts 
actual  fraudulent  voting  was  proven;  misconduct,  illegality,  and  par- 
tiality of  inspectors,  all  go  to  prove  that  the  allegations  of  contestant 
were  true  that  a  conspiracy  was  formed  to  issue  naturalization  papers,, 
and  to  prevent  a  judicial  investigation  of  the  frauds  and  to  prevent  an 
investigation  of  the  many  wrongs  perpetrated  by  the  friends  of  con- 
testee. Therefore,  the  committee  recommends  the  adoption  of  the  fol- 
lo^ving  resolutions : 

Resolved,  That  the  Hon.  George  W.  Greene  is  not  entitled  to  a  seat 
as  a  representative  in  the  forty-first  Congress  from  the  eleventh  district 
of  the  State  of  New  York. 

Besolved,  That  the  Hon.  Charles  H.  Van  Wyck  is  entitled  to  his  seat 
as  a  representative  in  the  forty-flr.st  Congress  from  the  eleventh  district 
of  the  State  of  ISew  York. 
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MINORITY  REPORT. 

Mr.  Burr,  from  the  Committee  of  Elections,  presented  the  following 

views  of  the  minority. 

The  report  of  the  majority  of  the  committee  is  erroneous  both  in  its 
conclusions  of  fact  and  its  application  of  law.  Its  statement  of  facts  is 
based  on  a  partial  investigation  of  one  side  only.  The  unsupported 
guess  or  supposition  of  one  witness  is  accepted  as  establishing  a  fact, 
notwithstanding  a  fair  cross-examination  of  the  same  witness  may  show 
him  to  be  without  personal  knowledge  in  the  premises,  and  notwith- 
standing his  guess  or  supposition  may  be  directly  contradicted  by 
numerous  witnesses  on  the  other  side,  testifying  of  facts  within  their 
own  knowledge.  With  this  general  statement  let  us  consider  the  testi- 
mony on  the  several  points  on  which  the  majority  base  their  report. 

Of  these  the  first  is  the  charge  of  fraudulent  naturalization.  It  was 
boldly  charged  by  contestant  in  his  brief  that  a  conspiracy  existed 
throughout  the  State  of  New  York  to  secure  thousands  of  votes  to  the 
democratic  party  by  fraudulent  papers  to  persons  not  legally  entitled 
to  them ;  and  that  this  conspiracy,  with  the  attorney  general  of  the 
State  at  its  head,  was  developed  in  the  congressional  district  composed 
of  Orange  and  Sullivan  Counties,  and  that  by  its  procurement  about 
eight  hundred  illegal  votes  were  polled  for  Greene  by  parties  not  entitled 
to  naturalization.  But  the  testimony  of  Lewis  Cuddeback,  (pages 
18S-'9,)  and  of  A.  K.  Chandler,  (page  233,)  shows  that  at  least  one-third 
of  this  number  came  from  counties  outside  of  the  district  in  question, 
leaving,  in  round  numbers,  five  hundred  and  fifty  as  the  naturalization 
of  the  district  for  the  year.  Admitting  this  to  be  in  excess  of  the  vote 
of  former  naturalization,  is  it  not  within  the  knowledge  of  all  that 
throughout  the  Union  there  was  an  excess  of  the  numbers  naturalized 
over  any  former  year  since  18G0  ?  The  reason  is  plain.  The  sitting 
member,  in  his  brief,  furnishes  that  reason  in  the  following  language, 
quoted  from  his  brief : 

From  the  year  1860  up  to  tlie  year  1868  naturalization  iu  tlie  eleventli  district,  as  ' 
elsewhere,  almost  ceased.  The  war  being  still  going  on  at  the  presidential  election  in 
1864,  those  entitled  to  certificates  of  naturalization  not  only  refrained  from  taking  them, 
hut  concealed  the  fact  that  they  had  ever  declared  any  intentions.  And  1868  was  the 
first  presidential  election  had  since  the  war  ceased,  and  the  reserve  of  eight  years  was 
brought  out  iu  1868. 

But  the  fact  stands  out  clear  as  testimony  can  make  it,  that  the  men 
so  branded  wholesale  as  wrongfully  holding  pai^ers  were,  with  very  few 
exceptions,  entitled  to  certificates  of  naturalization.  A  "conspiracy" 
to  secure  certificates  for  those  legally  entitled  to  them  would  be  sense- 
less, and  is  not  charged.  On  the  contrary,  the  theory  of  the  contestant 
is,  that  it  was  a  conspiracy  to  procure  certificates  for  parties  not  legally 
entitled ;  and  to  show  that  they  were  not  entitled,  contestant  commenced 
the  examination  of  these  newly  naturalized  citizens,  (pages  22-30,)  and 
after  being  questioned,  twenty-six  of  them  developed  the  fact  that  each 
one  of  them  was  legally  entitled  to  papers.  At  this  point  he  dismissed 
the  remainder,  some  of  whom  were  afterward  examined  by  contestee, 
and  all  were  shown  to  be  legally  entitled  to  naturalization  papers. 

But  it  is  further  urged  that  all  the  certificates  issued  in  this  district 
were  void  for  want  of  conformity  to  law  in  the  mode  of  procedure  by  the 
officers  issuing  them.  It  is  charged  that  they  were  granted  and  issued 
irregularly;  some  while  the  judge  was  not  present;  some  in  a  jury  room 
near  the  court-room,  and  that  many  were  signed  by  special  deputy 
clerks,  appointed  by  the  regular  clerk  without  authority  of  law.    It  can 
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Ihardly  be  questioned  that  the  county  court  of  Orange  County  was  com- 
petent in  law  to  issue  certificates  of  naturalization.  "In  its  organization 
it  fulfills  all  the  legal  requirements  to  give  it  jurisdiction  over  the  subject 
of  naturalizations.^  It  is  a  court  of  record ;  has  a  clerk,  and  a  seal,  and 
has  common  law  jurisdiction.  This  court,  with  others  of  similar  graele 
throughout  the  State  of  2>rew  York,  has  been  accustomed,  from  its  first 
■organization,  iinder  whomsoever  might  for  the  tiine  being  preside  over 
it,  to  examine  applicants  and  grant  certificates  of  naturalization.  But 
it  may  be  said  "  it  is  not  the  power  but  the  abuse  of  it  against  whicb  we 
complain.?'  Let  us  then  consider  the  irregularities  charged  in  its  pro- 
ceedings; keeping  in  mind  the  legal  proposition  that  all  oflicers  of  the 
law  are  to  be  presumed  to  have  acted  properly  until  the  contrary  is 
proven ;  and  as  a  result  that  each  particular  certificate  issued  by  a  court 
of  competent  jurisdiction  must  be  presumed,  if  regular  in  form,  and  duly 
tested,  to  be  truthful  in  statement  until  it  shall  have  been  successfully 
impeached.  The  first  irregularity,  as  charged,  is  that  certificates  of 
naturalization  were  issued  by  the  clerks  in  absence  of  the  court;  and, 
second,  certificates  were  signed  and  sealed  by  "  special  deputies,"  ap- 
pointed by  the  clerk  without  due  authority. 

In  answer  to  the  first  objection,  it  might  be  suggested  that  it  does  not 
come  with  good  grace  from  those  who  have,  in  earlier  days  and  when 
the  court  was  differently  constituted,  sanctioned  the  practice  now  under 
review,  to  make  the  first  complaints.  But  as  to  facts:  This  court  is 
composed  of  three  judges  who  conduct  its  business.  It  has  a  clerk, 
(Lewis  Cuddeback,)  and  a  regular  deputy,  (Charles  G.  Elliott.)  Tlie 
authority  of  these  two  to  sign  and  seal  such  certificates  in  proper  cases, 
is  not,  as  we  understand,  challenged  by  any  one.  Before  considering, 
then,  the  rights  of  special  deputies  to  so  certify,  let  us  dispose  of  a  great 
portion  of  the  question  under  discussion  by  referring  to  the  testimony 
of  the  clerk,  Cuddeback,  on  page  189,  printed  record : 

Q.  At  the  coiirt  held  in  Goshen  in  October  last,  ^vere  there  naturalization  certificates 
granted  or  signed  to  any  person  or  persons  by  any  person  beside  yourself,  or  by  your 
regular  deputy,  Charles  G.  Elliott? 

(This  question  objected  to.) 

A.  There  were  none  signed  by  any  one  except  myself  and  him. 

Q.  Did  you  grant  any  certificate  of  naturalization,  at  the  court  held  -at  Goshen  in 
October  last,  to  any  a])plicant  until  he  and  his  witness  had  taken  the  oaths  required  by 
law  to  entitle  him  to  such  certificate? 

(Objected  to.) 

A.  I  did  not. 

As  all  the  certificates  bearing  on  this  question  and  issued  in  this  dis- 
trict were  issued  at  Kewburg  and-  Goshen,  the  above  testimony  settles 
the  question  of  special  deputies  as  to  Goshen,  and  it  only  remains  to 
investigate  the  case  in  reference  to  Newburg. 

At  the  court,  when  held  here,  the  clerk  was  assisted  by  W.  J.  Dick- 
son, regularly  appointed  and  sworn  as  a  deputy,  in  February,  1868. 
Still,  the  clerical  force  being  insufdcient,  under  sanction  of  the  courts, 
Mr.  Dimmick  was  ai)pointed.  Afterward  Dickson  and  Dimmick  left 
on  business,  and  Mr.  Millspaugh  and  Mr.  Shaw  were  appointed.  Each 
pf  these  deputies  was  appointed  in  writing,  and  oath  filed  with  clerk, 
and  each  was  sworn  to  the  due  performance  of  his  duties.  Each  of  them 
did  sign  certificates  of  naturalization,  but  we  need  not  investigate  their 
right  to  do  so,  inasmuch  as  at  all  the  districts  these  certificates,  when 
presented,  were  either  refused  by  the  board  of  registry,  or  challenged 
before,  and  rejected  by,  the  board  of  inspectors  sitting  as  judges  of  elec- 
tions. We  have  been  unable  to  find  a  single  instance  where  the  holder 
of  a  certificate  of  naturalization,  issued  by  one  of  these  special  deputies. 
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■was  permitted  to  vote.  Henry  C.  Millspangh,  one  of  tliese  clepaties,  a 
resident  of  Newbnrg,  who  attended  the  polls  all  day,  was  placed  on  the 
stand  as  a  witness  by  Mr.  Van  Wyck,  and  when  questioned,  answered 
as  follows: 

Q.  How  many  papers  clifl  you  sign! — A.  Forty-two. 

Q.  AVere  they  granted  to  any  persons  unless  they  took  the  oath  reqnired  by  law? — A. 
No,  sir. 

Q.  Were  there  any  papers  granted  to  any  persons  that  were  not  entitled  to  have 
thera? — A.  Not  to  my  knowledge. 

Q.  Were  the  affidavits  or  oaths  they  took  read  over  to  the  parties  before  and  when 
they  were  sworn  ? — A.  Yes,  sir. 

Q.  Do  you  know  of  any  person  voting  upon  the  papers  made  out  byyouf^A.  No, 
sir. 

The  same  statement  is  certified  by  several  other  witnesses  as  to  other 
polls. 

We  next  consider  the  charge  of  issuing  papers  when  not  in  tlie  pres- 
ence of  the  court.  On  one  occasion  it  is  stated  that  "while  naturaliza- 
tion was  going  on,  and  near  dinner  time,  Judge  George  took  his  hat  say- 
ing, 'Consider  me  present,  I  will  be  back  soon,'  and  was  gone  some 
time,  during  which  the  court  proceeded  just  as  though  he  were  present." 
Suijpose  that  to  be  true;  his  associates  constituted  a  quorum,  and  the 
court  was  actually  and  legally  in  session.  The  right  of  the  majority  of 
a  court  to  act  can  no  more  be  questioned  than  can  the  right  of  the  ma- 
jority of  a  committee  of  this  House,  except  it  be  shown  that  the  law 
creating  such  court  required  the  presence  of  all,  and  entire  unanimityin 
its  proceedings.  It  is  charged  further  that  on  one  occasion  certificates 
were  issued  by  the  duly  authorized  clerk,  in  a  jury-room  of  the  court- 
house and  not  in  the  presence  of  the  court.  The  explanation  to  this 
perverted  statement  is,  that  the  citizens  of  iSTewburg,  on  one  occasion, 
■  requested  of  the  court  leave  to  use  the  courtroom  for  a  railroad  meet- 
ing; yielding  to  that  request,  the  court  adjourned  to  meet  in  the  even- 
ing in  the  jury-room,  and  did  so  meet,  and  during  the  whole  evening  a 
majority  of  the  members  of  the  court  were  present  with  the  regular 
clerk.  This  is  well  settled  by  the  testimony  of  W.  J.  Dickson  already 
cited. 

In  determining  the  right  to  a  seat  here,  we  will,  therefore,  consider 
only  the  questions  involved  so  far  as  relates  to  the  majority,  whichever 
way  it  may  be,  of  votes  which  cannot  be  questioned.  We  understand, 
however,  that  the  majority  of  the  committee,  while  not  directly  declar- 
ing, do  intimate  that  the  whole  naturalization  of  the  fall  of  1868  is 
fraudulent  and  void.  They  assume  the  illegality  of  the  whole  natural- 
ization, and  then  assume  that  all  holding  certificates,  of  whatever 
character,  voted;  and  last  of  all,  assume  that  all  such  naturalized  parties 
voted  for  the  contestee ;  and  on  these  three  successive  violent  assump- 
tions they  conclude  that  Mr.  Van  Wyck  was  elected.  Here  is  their 
strongest  proof  contained  in  their  report,  from  which  we  quote  in  their 
own  language : 

It  is  safe  to  infer  that  out  of  more  than  eight  hundred  persons  naturalized  as  afore- 
said, within  two  mouths  of  an  unusually  excited  contest  for  President,  goveraor,  and 
members  of  Congress,  to  say  nothirtg  of  the  other  offices  that  were  to  be  filled,  that 
said  persons  voted,  and  voted  for  contestee. 

It  is  fair  to  "infer"  that  said  persons  voted  and  voted  for  contestee, 
say  the  majority  of  the  committee.  Is  a  seat  in  Congress  to  be  disposed 
of  on  an  inference  f  We  had  supposed  that  something  in  the  nature  of 
proof  was  required  to  annul  a  certificate  issued  by  State  authority,  ex- 
pressing the  wish  of  the  people  of  a  given  district;  but  the  majority  of 
the  Committee  of  Elections  stand  in  the  position,bytheirreport,  of  ask- 
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ing  this  House  to  charge  eight  hundred  illegal  votes  to  contestee  on  a 
mere  inference  of  their  own,  entirely  outside  of,  and  unsupported  by,  the 
proofs  in  the  case!  Would  they  ask  this  House  to  "infer"  such  condi- 
tion of  facts  if  they  could  show  proof  and  thereby  convince'?  With  the 
remark  that  all  votes  should  be  regarded  as  legal  until  otherwise  sufii- 
ciently proven,  we  pass  from  the  "eight  hundred  persons  naturalized  as 
aforesaid"  to  consider  objections  raised  to  whole  returns  of  towns  and 
districts,  as  also  to  individual  votes. 

We  are  first  called  upon  to  consider  objections  to  the  returns  from  the 
First  ward  of  the  city  of  Newburg.  Against  the  legality  of  the  election 
in  this  ward  it  is  urged  that  the  inspectors  failed  and  refused  to  admin- 
ister the  "preliminary  oath,"  but  that  they  administered  the  "general 
oath"  in  all  cases  of  challenge.  To  prove  this  reference  is  made  to  the 
testimony  of  John  H.  Drake,  Jesse  Merrit,  and  J.  0.  Barr.  The  cross- 
examination  of  each  of  these  reduces  his  testimony  to  the  grade  of  mere 
hearsay,  and  against  all  their  statements  affecting  this  poll  we  place  the 
testimony  of  Patrick  Brennan,  page  206;  J.  E.  I)ickson,  207;  Nicholas 
Wilson,  217 ;  and  a  republican,  named  D.  H.  Merritt,  214.  If  human  tes- 
timony can  establish  anything,  we  submit  that  the  testimony  of  these 
men  fully  establishes  the  fairness  and  legality  of  the  election  in  this 
ward. 

In  Hamptonburg,  every  foreign-born  voter  showed  his  certificate  of 
naturalization  before  being  registered.  The  only  complaint  of  papers 
urged  here  in  connection  with  that  poll  is  against  those  issued  at  ISTew- 
burg;  but  inasmuch  as  the  witnesses  for  Mr.  Van  Wyck  all  admit  (see 
Jackson,  62)  that  all  the  papers  presented  or  used  there  Avere  signed  by 
either  clerk  or  his  regular  deputy,  and  that  none  offered  to  register  or 
vote  on  j)apers  signed  by  any  special  deputy,  we  submit  that  there  is  no 
legal  objection  to  any  such  papers,  or  to  those  voting  on  them. 

The  Second  ward  of  Newburg  is  assaulted  on  the  testimony  of 
McAllis,  who  tells  of  illegal  registration,  as  he  judged,  and  the  men  he 
thought  illegally  registered  are,  by  the  m  a-iority  of  the  committee,  charged 
to  Mr.  Greene  as  so  many  illegal  votes  cast  for  him,  whereas  the  cross- 
examination  of  this  same  witness  shows  no  illegal  votes.  We  quote 
from  his  cross-examination,  (page  47,)  as  follows: 

Q.  About  how  many  were  registered  on  papers  granted  last  fall,  on  the  first  day  ? — 
A.  I  should  think  about  fifty.  There  were  more  registered  the  first  day  than  in  all  the 
other  days  put  together. 

Q.  You  didn't,  after  the  first  day,  register  any  one  who  presented  papers  without  ex- 
amination, and  not  then,  unless  his  examination  showed  him  to  be  entitled  to  registry  ? — 
A.  No,  not  unless  the  papers  signed  by  Dickson  were  illegal. 

Q.  Did  you,  even  though  the  paper  was  signed  by  Dickson,  if  his  examination  showed 
him  not  legally  entitled  to  his  papers? — A.  No. 

Q.  Were  all'the  men  who  were  registered  on  papers  last  fall  challenged? — A.  I  think 
they  were. 

Q.  The  preliminary  and  general  oath  both  administered  when  there  was  any  ques- 
tion about  legality? — A.  I  think  it  was. 

Q.  Did  you  permit  auybody  to  vote  whose  examination  showed  either  that  he  was 
not  entitled  to  his  papers  or  that  he  was  not  entitled  to  vote?— A.  I  did;  there  was 
one  man,  Cornelius  Keeler ;  that  is  all  I  remember  in  my  ward. 

The  judges  of  election  in  this  ward  were  republicans,  as  shown  in  his 
testimony.  Both  the  preliminary  and  general  oath  were  put;  only  one 
man  deemed  illegal  by  that  board  voted,  and  for  whom  is  not  stated. 
Yet  the  committee  ask  the  House  to  throw  out  fifty  votes  from  Mr. 
Greene  on  the  mere  fact  so  many  registered  and  were  afterward  refused 
a  vote  on  the  mere  ground  that  they  were  "  naturalized  last  fall  at  New- 
burg."  The  only  theory  by  which  we  can  avoid  the  conclusion  that  the 
majority  are  blindly  seeking  to  accomplish  a  coveted  result  in  this  case, 
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regardless  of  law  and  fact,  is,  that  they  have  never  read  the  testimony, 
but  have  chosen  to  adopt  as  true,  without  investigation,  the  points  made 
in  contestant's  brief. 

In  the  Third  ward  of  ISTewburg,  the  majority  say  it  is  proven  by  John 
Corwin  that  "  nine  or  ten  voted  for  the  democracy  on  illegal  jjapers." 
Corwin  says  no  such  thing.  He  says  nine  or  ten  voted  "  who  got  natur- 
alization papers  last  fall."  In  his  cross-examination  he  says  the  board 
rejected  papers  signed  by  the  special  deputies,  but  accepted  those  issued 
by  the  clei-k  and  his  regular  deputy.  The  board  in  this  ward  were  re- 
publicans, and  whether  they  were  right  or  wrong  in  rejecting  pajiers 
issued  by  "  special  deputies,"  there  is  certainly  no  legal  reason  against 
their  acceptance  of  others  in  regular  form  and  regularly  issued. 

The  majority  say  as  to  Fourth  ward  of  Newburg,  that  Thomas  H. 
Booth  swears  that  "fifty-one  or  fifty-two  voted  illegally  the  democratic 
ticket,"  and  adds,  ''  there  is  no  evidence  to  rebut  the  same."  Taken  to- 
gether, the  full  testimony  of  this  witness  needs  no  rebuttal.  He  says 
only  that  fifty -one  or  fifty-two  voted  on  papers  i)rocured  last  fall  at  New- 
burg;  and  in  speaking  of  their  being  challenged  he  answers  questions 
on  cross  examination,  (page  38,)  as  follows: 

Question.  Have  you  any  paper  on  wliich  you  took  down  the  sworn  statement  of  any 
or  either  of  these  men  ? — Answer.  Yes. 

Q.  Can  you  produce  it? — A.  Yes;  I  have  a  memorandum  of  the  afiSdavits  taken  at 
the  time  by  the  clerk,  Mr.  Ball,  in  the  presence  of  the  board  and  the  person  swearing; 
Timothy  Eyan  swore  he  was  fifty-three  years  old ;  beeu  in  the  country  ten  or  twelve 
years ;  declared  intention  to  become  a  citizen  four  years  ago  and  got  his  papers  two 
years  ago.  James  Welsh  got  papers  two  years  last  January.  William  Began,  forty-six 
years  old ;  six  years  in  this  country,  got  first  papers  in  October,  1866.  William  Karboy, 
six  years  in  this  country  ;  got  all  papers  last  court ;  don't  know  if  he  was  under  eighteen 
years  of  age  when  he  came.  Patrick  Norton,  about  thirty-five  years  old ;  came  here 
about  thirteen  years  ago ;  got  first  papers  before  first  draft ;  got  last  papers  this  fall. 
William  J.  Blake,  born  1842 ;  been  in  country  since  1860.  John  Quigley,  forty  years 
Old ;  sixteen  years  in  country ;  got  papers  six  years  ago.  ■  August  W.  Fisher  came  to 
this  country  when  fifteen  years  old.  Pat.  Keelan,  sixty  years  old,  naturalized ;  two 
years  between  first  and  last  papers.  .  Daniel  Eyan  swore  fifty-five  years  of  age  ;  been 
in  couutry  since  June,  1853  ;  declared  intention  March,  1866.  Lewis  Parapart  did  not 
vote.  Thomas  Eyan  swore  he  lacked  five  months  of  being  eighteen  years  of  age  when 
he  came  to  this  country.  I  don't  see  that  Edward  Eyan  was  challenged.  Lawrence 
Garrigan,  naturalized ;  forty-six  years  old  ;  been  in  country  twenty  years ;  got  first 
paper  over  four  years  ago.  I  don't  see  that  Edward  Coonan,  Bryan  Fitzpatrick,  or 
Cavanaugh,  were  challenged. 

Q.  These  papers  from  which  you  are  testifying  are  the  same  that  were  made  at  the 
time  and  read  and  approved  by  inspectors  as  correct  ? — A.  Yes. 

Q.  They  contain  the  names  of  all  persons  sworn  or  challenged  f — A.  Yes;  and  I  have 
no  doubt  of  the  correctness  of  the  statement,  and  I  have  given  a  correct  minute  of  the 
testimony  taken. 

This  testimony  shows  that  when  the  witness  is  brought  to  the  record 
made  by  himself,  only  thirteen  were  challenged,  of  whom  one  did  not 
vote  at  all,  and  we  submit  that  the  statements  of  the  twelve  who  voted, 
as  shown  in  the  record  presented  by  the  witness,  show  that  all  were 
entitled  to  vote,  with  the  possible  exception  of  William  Karboy.  Ad- 
mitting his  vote  illegal,  and  the  list  of  illegal  votes  charged  by  the  ma- 
jority dwindles  from  fifty-one  to  one  by  their  own  witness.  We  have 
only  to  add  that  at  the  polls  in  this  ward  two  of  the  three  inspectors 
(judges)  were  republicans,  as  were  also  two  of  the  three  clerks,-  and  we 
are  through  with  that  ward. 

As  to  New  Windsor,  the  witness  (Walsh)  says  that  all  newly-natu- 
ralized voters  were  challenged,  and  none  allowed  to  vote  unless  their 
examination  under  oath  showed  them  clearly  entitled.  He  shows  that 
the  four  votes  proposed  by  the  majority  to  be  thrown  out  were  never 
cast  at  all.    He  is  the  witness  cited  by  the  majority  to  sustain  their 
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proposition.    We  can  only  conclnde  that  they  did  not  read  his  cross- 
examination  at  all. 

The  only  objection  urged  to  the  Chester  poll  is  that  twelve  men  voted 
there  who  "  got  their  papers  last  fall."  It  is  not  proven  that  there  were 
more  than  three  such  votes ;  but  the  number  is  not  material  unless  ille- 
gality be  shown.    It  is  not  proven  how  these  men  voted. 

At  Mapes's  Corner,  according  to  the  testimony  of  Kavanaugh,  (page 
S6,)  seven  men  illegally  got  papers,  and  perhaps  that  is  true.  But  he 
cannot  say  they  voted,  or  how.  He  says,  in  answer  to  the  question, 
"Did  these  men  vote!"  "I  suppose  they  did."  We  submit,  as  he  was 
neither  an  inspector  nor  challenger,  and'  does  not  even  say  that  he  was 
at  the  polls  at  all,  such  testimony  should  be  received  with  great  cau- 
tion. If  these  men  did  vote,  the  fact  is  susceptible  of  better  proof  than 
this.  The*  indecent  and  uncalled-for  profanity  marking  his  testimony 
would  readily  excuse  decent  men  from  scanning  it  any  further. 

In  Highland  Mills,  town  of  Monroe,  the  majority  throw  out  thirteen 
as  voting  on  "  illegal  papers."  Of  these  men  only  two  had  been  regis- 
tered on  any  papers,  and  the  witness  to  whom  the  majority  refer  (Weeks, 
pages  12ij-'6)  says  the  remaining  eleven  were  not  on  the  registry,  but 
"proved  themselves  entitled  to  suffrage  by  the  i^roduction  of  their 
papers  and  the  oath  of  a  householder  resident  of  the  district  on  election 
day,"  which  is  in  exact  accordance  with  the  laws  of  New  York  relating 
to  voters  omitted  from  the  registry.  The  majority  of  the  election  board 
at  this  town  was  republican. 

In  the  town  of  Monroe,  district  one,  the  majority  charge  Mr.  Greene 
with  thirteen  illegal.  This  is  a  repetition  of  the  case  of  persons  "natu- 
ralized last  fall."  They  were  examined  by  a  republican  board  of  election 
officers,  proved  title  to  the  franchise  by  their  oaths  respectively,  as  also 
by  a  householder,  and  having  satisfied  the  republican  board  of  their 
right,  did  vote. 

In  Chester  the  majority  claim  to  throw  out  twelve  votes  for  Greene  on 
same  grounds  as  above. 

At  Middletownj  in  the  town  of  A^'allkDl,  the  majority  propose  to  throw 
out  one  hundred  democratic  votes  on  the  testimony  of  Crawford  and 
Young.  An  examination  of  Qrawford's  testimony  will  show  that  his 
statements  about  voting  are  mere  hearsay.  He  liiows  nothing  about  it. 
He  says  that  some  sixty  or  seventy  names  were  on  the  registry  as  hav- 
ing papers  from  New  York,  and  he  inquired  of  others  and  could  not  find 
out  that  such  men  had  been  to  New  York  at  all.  Hearsay  again.  If  it 
were  true  that  men  holding  such  papers  had  not  been  in  person  to  the 
points  Avhere  they  were  issued,  why  did  not  the  contestant  produce  wit- 
nesses knowing  the  fact  themselves,  and  not  depend  on  a  ijartisan  friend 
to  gather  up  the  hearsay  of  a  town  and  parade  it  as  a  reason  for  disfran- 
chising sixty  or  seventy  voters  ?  The  record  convicts  this  same  Craw- 
'  ford,  who  was  a  member  of  the  republican  committee  on  naturalization 
in  Wallkill,  of  having  knowingly  aided  in  procuring  fraudulent  papers 
for  republicans,  of  which  more  hereafter.  Y'oung's  testimony  adds  forty 
to  the  list  of  naturalized  voters — that  number,  he  thinks,  having  pre- 
sented Orange  County  papers.  On  crossexamination  witness  says 
when  men  were  challeuged  they  took  both  oaths,  and  can  only  assert 
■with  certainty  to  himself  three  illegal  democratic  votes,  and  admits  that 
there  Avas  some  illegal  voting  done  by  republicans,  but  does  not  know 
the  number. 

From  the  polls  at  the  first  district  of  Cochecton,  contestant  seeks  to 
throw  out  twenty-six  votes  as  having  illegally  voted  for  Mr.  Greene,  and 
the  majority  of  the  committee  yield  to  his  request.    Witnesses  swear 
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that  tweuty-six  voted,  as  shown  by  the  list,  -whom  they  did  not  know. 
For  instance,  they  say  the  list  copied  for  them  by  the  radical  clerk  shows 
a  man  to  have  voted  named  Wilier ;  another,  Farker ;  another,  Kain,  &c. 
By  looking  at  testimony  of  S.  T.  Pendell  (page  13,  additional  record)  it 
will  be  seen  an  examination  of  the  original  poll-lists  shows,  by  order 
and  number  of  names  on  the  copy.  Wilier  should  have  been  Miller,  Far- 
ker was  written  by  the  ignoramus  instead  of  Parker,  and  he  very  con- 
scientiously transformed  Eain  into  Kain,  preparatory  to  making  a  list  of 
'twenty-six  illegal  voters.  Every  name  of  the  whole  number  is  shown 
by  Pendell  and  John  Baring,  (page  21,  additional  testimony ;)  all  were 
legal  voters.  Some  were  democrats  and  some  republicans,  yet  you  are 
urged  to  throw  ont  just  twenty-six  votes  from  Greene's  list  on  tlie  mere 
inference  that  an  error  might  have  existed  to  that  extent.  We  hardly 
know  which  is  most  surprising,  the  skill  of  the  clerk,  Ward,-in  prepar- 
ing this  list  of  twenty-six  names,  or  the  readiness  with  which  the  majjority 
of  the  committee  have  been  led  to  iud(n'se  his  bad  spelling  and  worse 
conduct.  Still  aaother  charge  is  made  against  this  poll  with  the  inten- 
tion of  throwing  out  the  entire  vote.  A  witness  was  produced  by  con- 
testant to  prove  a  conversation  between  himself  and  one  of  the  inspec- 
tors, Peter  Theis,  wherein  he  says  Theis  claimed  to  have  changed  num- 
bers of  tickets  while  receiviog  them  from  voters  and  putting  them  in 
the  boxes.  The  witness  says  he  did  not  believe  this  at  the  time.  We 
append  the  testimony  of  Theis  himself,  which,  we  suppose,  was  never 
read  by  the  majority,  else  thej'  certainly  would  not  propose,  on  such 
trivial  suggestion,  to  disfranchise  the  voters  of  an  entire  town. 

Peter  Theis  sworn  for  Mr.  Greene  : 

(Objected  to  bj'  contestant  for  reasons  heretofore  stated.) 

Question.  Do  you  live  in  tlie  town  of  Coclieeton  ? — Answer.  Yes,  sir. 

y.  Were  you  inspector  of  election  there  at  the  last  general  election  ? — A.  Yes,  sir. 

Q.  Do  you  know  Colonel  Roclcwell  Tyler? — A.  Yes,  sir;  I  know  the  man  by  that 
]iaine. 

Q.  You  know  him  to  be  a  republican  ? — A.  Yes,  sir. 

Q.  Did  you  evci  state  to  him,  or  to  any  one  in  his  presence,  that  you  had  changed 
any  ballots,  and  substituted  others  in  their  places,  that  were  voted  or  oifdred  at  that 
election  in  your  district  T — A.  No,  sir. 

Q.  Did  you  ever  make  any  such  changes  ? — A.  No,  sir. 

Q.  Do  you  know  of  any  such  having  been  made  ? — A.  Not  to  my  knowledge. 

Q.  Did  yon  have,  on  the  day  of  election,  or  the  day  following,  a  conversation  with  S. 
F.  Pendell,  in  which  you  both  were  boasting,  or  speaking  in  a  boasting  and  jocular 
manner,  of  your  labors  at  the  election  ;  and  if  so,  state  what  the  conversation  was  ? — 
A.  We  were  boasting.  Mr.  Pendell  was  boasting  what  work  he  had  done.  I  guess  I 
asked  him  for  a  set  of  tickets  to  vote ;  this  was  on  election  day,  and  after  JSe  had 
handed  me  the  same  I  told  him  he  might  give  me  all  them  tickets  and  I  would  put 
them  in,  and  that  would  save  him  the  trouble.  He  gave  me  some ;  how  many  I  don't 
know ;  may  be  a  set  or  two  ;  I  can't  tell.  I  voted  out  of  them  one  set  myself,  and  that 
was  all  the  tickets  I  put  in.  I  don't  remember  that  there  was  anything  more ;  I  can- 
not tell. 

Q.  You  say  they  were  the  only  tickets  you  put  in,  except  what  other  people  voted, 
you  acting  as  inspector. — A.  Yes,  sir ;  that  was  all. 

At  Port  Jervis,  Deerpark,  the  majority  of  committee  charge  six  votes 
as  illegal,  and  infer'  that  they  voted  for  Greene.  Their  own  witness, 
Vinal,  admits  that  one  probably  voted  the  republican  ticket,  and  that 
all  the  remaining  five  took  both  oaths,  proved  their  right,  and  voted. 
The  sum  of  their  offense  was,  they  held  papers  issued  that  fall,  and 
though  issued  in  New  York,  and  bearing  the  signature  of  the  clerk  of 
a  court  of  record,  and  the  seal  of  that  court,  it  is  "  inferred"  that  they 
were  illegal. 

At  the  first  district  of  Goshen  a  few  names  were  registered  on  newly 
issued  papers.  Kedfield's  testimony  is  relied  on  by  contestant  to  throw 
out  forty  votes  as  having  been  illegally  given  for  Mr.  Greene.    The 
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claim  to  that  number  is  based  simply  on  tlie  ftict  that  Eedfield  says 
forty  men  were  challenged  there  that  day,  and  finally  voted.  Of  course 
he,  like  others,  is  ready  to  infer  that  the^e  men  were  illegal  voters,  and 
that  they  voted  the  democratic  ticket.  He  discloses,  on  cross-examina- 
tion, that  such  conclusion  is  a  mere  inference ;  but  an  analvsis  of  the 
forty  shows  that  seventeen  of  them  were  republicans  challenged  for 
minority,  betting  on  elections,  &c.,  and  that  ten  more  were  negroes, 
challenged  as  not  being  OAvners  of  real  estate  of  value  of  $250,  leaving 
only  thirteen  of  the  forty  who  may  have  voted  the  democratic  ticket; 
and  we  claim  that  no  one  of  these  thirteen  votes  is  shoAvn  to  be  illegal. 
We  quote  from  testimony  of  Hon.  G.  W.  Millspaugh : 

Question.  You  were  present  at  and  about  the  polls  on  the  election  day  at  the  last 
general  election  in  the  first  district  of  the  town  of  Goshen  ?— Answer.  I  was  there  the 
whole  of  the  day,  with  the  exception  of  about  twenty  minutes  in  the  afternoon,  about 
3  o'clock,  when  I  went  for  a  lunch. 

Q.  Do  you  know  all  who  were  challenged  on  that  day  by  both  parties  ?  and  if  so, 
state  the  number  challenged,  and  any  facts  connected  w'ith  the  matter  of  those  chal- 
lenges.— A.  I  was  at  the  poU  almost  the  whole  of  the  day  as  a  challenger  of  the  demo- 
cratic party,  and  saw,  perhaps,  nine-tenths  of  the  voters  who  voted  in  the  first  election 
district  vote ;  and  voters  were  challenged,  their  names  were  taken  upon  a  paper  by  one 
of  the  clerks  of  election,  and  which  paper  containing  the  names  of  the  persons  chal- 
lenged is  now  on  file  in  the  town  clerk's  office  of  the  town  of  Goshen  ;  the  town  clerk's 
office  is  kept  in  my  office  ;  that  list  contains  the  names  of  about  forty  who  were  chal- 
lenged ;  I  have  examined  the  list  upon  two  occasions  and  made  a  copy  of  it ;  that  is 
about  the  number,  to  my  recollection,  that  was  challenged  in  that  district  last  fall ;  in 
that  list  of  challenged  voters  is  the  names  of  ten  negro  voters  who  voted  at  that  elec- 
tion ;  in  all  those  cases  the  general  oath  was  put  to  them  as  required  by  law ;  in  the  list 
of  forty  challenged  voters  I  think  there  are  seventeen  of  them  who  voted  the  republican 
ticket;  a  great  many  of  them  I  challenged  myself,  some  for  being  under  age,  and  some 
for  betting  on  election,  and  in  each  case  the  preliminary  oath  was  put  to  them ;  other 
men  who  had  been  challenged  by  the  opposite  party,  whose  names  are  contained  in 
this  list,  were  legal  voters  in  the  town,  to  my  knowledge,  and  had  been  previous  to 
that  election.  About  3  o'clock  in  the  afternoon,  while  taking  my  lunch,  I  was  sent  for 
by  the  board  of  inspectors  and  asked  by  them  whether  a  man  who  came  here  under 
age,  but  had  not  been  five  years  in  the  country,  had  a  right  to  vote.  I  told  them  he 
had  not.  This  man's  name  who  had  offered  to  vote,  I  think,  was  Daly,  I  know  was 
Daly,  and  is  the  one  spoken  of  by  Mr.  Eedfield  in  his  testimony.  Mr.  Eedfield  is  mis- 
taken as  to  the  time  he  offered  to  vote ;  1  know  it  was  in  the  afternoon  because  I  was 
taking  my  lunch  when  the  board  sent  for  me  ;  in  his  case  the  board  put  the  preliminary 
oath  to  him ;  when  the  voter  demanded  the  prehminary  oath  it  was  administered  by 
one  of  the  inspectors  in  all  cases ;  and  when  a  person  offering  to  vote  was  challenged, 
demanded  the  general  oath,  it  was  administered  to  him  by  one  of  the  inspectors,  instead 
of  the  preliminary  oath ;  in  some  cases  the  challenger  insisted  on  the  preliminary  oath, 
and  it  was  not  administered  by  the  inspectors ;  I  should  think  there  was  less  than  teu 
of  these  cases ;  I  think  from  this  statement  in  the  clerk's  office  it  was  about  ten,  and 
that  is  my  recollection  of  it. 

Having  now  finished  the  review  of  charges  of  wholesale  illegal  voting, 
we  call  attention  to  a  comparison  of  the  votes  of  this  district,  so  far  as 
we  can  reach  it,  from  1860  to  1869.  This  we  do  to  show  that  there  is 
no  force  in  the  suggestion  that  the  increased  vote  is  indicative  of  fraud. 
From  statistics  we  compile  as  follows  : 


Year. 

Eepublican. 

No.  of  votes. 

Democratic. 

No.  of  votes. 

1860 

VanWyck 

Fullerton 

Murray .. 

8,311 

7,572 

9,736 

10, 174 

11, 298 

St.  John. . 

8,163 
9,326 
9,976 
9,933 
11, 620 

1862. 

Winfield 

Winfield 

Anderson 

Greene  . 

1864 

1866 

VanWyck 

VanWyck 

1868 

From  the  above  lists  the  increase  of  votes  from  1860  to  1864  (presiden- 
tial elections)  was  three  thousand  two  hundred  and  thirty-eight,  while 
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the  increase  from  1864  to  18G8  (presidential)  was  three  thousand  and 
six.  But  if  comparison  be  challenged  between,  biennial  elections,  see 
vote  of  Sullivan  County,  where  contestant  charges  most  illegal  voting 
in  1868,  and  D.  G.  Starr,  an  intelligent  witness  sworn  for  Mr.  Van  Wyck, 
says  (page  129)  that  the  democratic  increase  in  that  county  in  1868,  over 
the  vote  of  1866,  was  one  hundred  and  twenty-nine;  republican  increase 
in  same  period  was  three  himdred  and  twenty-two. 

We  have  not  the  data  to  establish  a  comparison  in  Orange  between 
the  same  two  years,  1866  and  1868,  but  a  comparison  between  1867  in 
that  county,  (about  which  no  complaint  was  made,)  and  1868,  shows 
about  the  same  result.  If  any  further  explanation  of  why  this  increase 
in  Greene's  vote  over  former  candidates  for  Congress  on  the  same  ticket, 
it  may  be  found  in  the  fact  that  Mr.  Van  Wyck,  from  personal  unpopu- 
larity or  other  j)ersonal  cause,  ran  behind  his  ticket  at  a  great  majority 
of  the  polls  in  the  district.  In  Orange  County  alone  he  was  two  hun- 
dred and  thirty-two  behind  General  Grant's  electors.  We  append  some 
testimony  from  republican  voters  on  this  subject: 

Dain  a.  Stevens  sworn  for  Mr.  Greene  : 

Question.  Are  you  Ijy  profession  and  practice  a  lawyer  ? — Answer.  Yes. 
Q.  Where  do  you  reside  ? — A.  Third  ward,  city  of  Newburg. 
Q.  Did  you  vote  in  that  ward  at  the  last  general  election  '? — A.  Yes. 
Q.  Are  you  a  republican  ?.— A.  Yes. 

Q.  Who  did  you  vote  for  for  member  of  Congress  ? — A.  I  voted  for  George  W.  Greene. 
Q.  How  did  you  come  to  vote  for  him  ? — ^A.  Because  I  thought  he  was  the  most 
proper  person,  and  considered  him  much  the  best  man  of  the  two. 

Thomas  Kimball  sworn  for  Mr.  Greene  : 

Question.  Where  do  you  reside  ? — Answer.  Third  ward,  city  of  Newburg. 

Q.  What  is  your  business  ? — A.  Lumber  business. 

Q.  How  long  have  you  been  engaged  in  that  business  in  Newburg  ? — A.  About  seven- 
teen or  eighteen  years. 

Q.  You  are  a  republican  ? — A.  Yes. 

Q.  Do  you  know  of  a  republican  who  had  the  republican  ticket  with  Mr.  Van  Wyck's 
name  erased  ? — A.  Yes. 

Q.  About  how  many  1 — A.  From  twenty  to  twent3'-five  I  know. 

Q.  Do  you  know  whether  or  not  any  such  ticket  was  voted  ? — A.  Yes,  I  know  of  one 
such  ;  I  voted  it  myself.  I  had,  in  my  opinion,  good  reasons  for  doing  so ;  I  did  not 
think  Mr.  Van  Wyck  to  be  .a  worthy  representative  of  republican  principles  or  an  hon- 
est man.  ' 

Cross-examined : 
Q.    Do  know  whether  any  of  the  twenty  or  twenty-five  tickets  you  have  spoken  of 
was  voted  with  but  your  exception  f — A.  I  don't  know  of  it  to  be  a  fact,  but  only  of  the 
promise  of  the  parties  to  vote  theni. 

Q.  Can  you  name  the  parties  you  gave  them  to  ? — A.  I  prefer  not  to  do  so  at  present. 

THOMAS  KIMBALL. 

Hbmry  M.  Connelly  sworn  for  Mr.  Greene  : 

Question.  You  are  a  lawyer  residing  in  the  city  of  Newburg  ? — Answer.  Yes,  and  live 
in  the  Third  ward. 

Q.  How  long  have  you  resided  in  the  city  of  Newburg '? — A.  About  seventeeen  or 
eighteen  years. 

Q.  Did  you  vote  at  last  general  election  in  the  Third  ward  ?— A.  I  did. 

Q.  You  are  a  republican  and  a  member  of  the  republican  party  ?— A.  Yes. 

Q.  Do  yon  know  of  any  republicans  in  the  city  of  Newburg  who  voted  against 
Charles  H.  Van  Wyck  at  last  election  for  congressman  ?— A.  Yes. 

Q.  State  as  near  as  you  can  about  the  number  in  your  ward.— A.  I  know  of  between 
thirty  and  forty. 

Cross-examined : 

Q.  You  were  formerly  an  officer  in  the  Fifty-sixth  regiment  New  York  volunteers. 
Can  you  name  any  of  the  thirty  or  forty  men  you  speak  of? — A.  Yes,  I  can  name  some 
of  the  thirty  or  forty. 

Q.  Will  you  name  them  ?— A.  Yes,  if  I  am  obliged  to.  I  am  willing  to  state  anything 
I  done  myself,  but  I  don't  want  to  expose  any  one  else. 
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■Q.  Do  you  know,  of  your  own  kuowleclge,  that  thirty  or  forty  republicans,  living  in 
the  Third  ward,  voted  against  Charles  H.  Van  Wyck  as  member  of  Congress  at  the 
last  general  election "! — A.  I  do. 

Q.  Now  will  you  give  us  the  grounds  of  your  knowledge  ?— A.  At  that  election  I 
acted  as  clerk  at  the  polls,  and  particularly  noticed  the  split  republican  tickets  on, con- 
gressmen, and  there  were  at  least  that  number  of  republican  tickets  with  Mr.  Van 
Wyck's  name  erased,  and  in  the  majority  of  cases  the  name  of  Mr.  Greene  written 
thereon. 

Q.  Can  you  state  the  majority  of  the  splits  for  Mr.  Greene  ?— A.  About  two-thirds  of 
them ;  I  think  they  were  over  forty. 

Re-direct : 

Q.  AVho  was  the  colonel  of  the  Fifty-sixth  regiment  when  you  were  in  the  service? — 
A.  Charles  H.  Van  Wyck. 

Q.  In  what  capacity  were  you  in  that  regiment  ?— A.  I  enlisted  as  second  lieutenant. 

Q.  How  long  were  you  in  the  service? — A.  From  September,  1861,  until  17th  March, 
1865. 

Q.  What  rank  did  you  hold  when  discharged  ? — A.  Brevet  lieutenant  colonel. 

Q.  On  whose  staff  were  you? — A.  General  Jordan's.  I  was  in  Fifty-sixth  regiment 
until  October,  1862. 

HENRY  M.  CONNELLY. 

Isaac  M.  JLirtix  sworn  for  Jlr.  Greene : 

Question.  In  what  ward  of  the  city  of  Newburg  do  you  reside? — Answer.  Third. 

Q.  How  long  have  you  resided  in  Newburg? — ^A.  All  my  life,  with  the  exception  of 
seven  years. 

Q.  Yon  are  a  republican  and  a  member  of  the  republican  party  ? — A.  Yes. 

Q.  Did  you  vote  in  the  Third  ward  at  the  last  general  election  ? — A.  Yes. 

Q.  Do  you  know  of  any  republican  who  voted  in  that  ward  that  voted  against  Gen- 
eral Van  Wyck  at  last  election  for  member  of  Congress  ? — A.  Yes. 

Q.  Did  yon  vote  for  him? — A.  I  voted  for  George  W.  Greene  for  congressman. 

Q.  Can  you  state  about  how  many  republicans  voted  against  Mr.  Van  Wyck  in  the 
Third  ward? — A.  I  think  seventeen. 

Q.  State,  if  yon  have  no  objections,  how  you, came  to  -v-ote  against  General  Van  Wyck. — 
A.  I  would  rather  not  answer. 

Cross-examination : 

Q.  Were  you  a  member  of  the  Fifty-sixth  regiment  New  York  volunteers? — A.  No. 

Q.  Can  you  name  the  republicans  who  voted  against  Mr.  Van  Wyck  in  the  Third 
ward? — A.  I  can,  but  I  don't  want  to  do  it. 

Q.  Do  you  know,  of  your  own  knowledge,  that  seventeen  republicans  voted  in  the 
Third  ward  at  last,  general  election  against  Van  Wyck  for  congressman? — A.  Yes,  sir. 

Q.  What  is  the  ground  of  your  knowledge  ? — A.  In  comparing  tickets  before  voting 
and  fixing  tickets  for  others  to  vote. 

From  the  foregoiug  resume  it  will  appear  that  if  every  vote  cast  for 
Mr.  Greene,  and  around  which  any  degree  of  legal  doubt  has  been  cast, 
were  deducted  from"  his  side,  it  would  not  affect  his  right  to  a  seat,  but 
would  only  reduce  his  majority  from  three  hundred  and  twenty-three 
down  to  about  two  hundred  and  iifty,  leaving  him  still  with  clear  title 
to  the  certificate  and  the  seat.  We  have  proceeded  on  the  theory  that 
except  where  otherwise  shown,  courts  and  election  officers  are  presumed 
to  have  acted  regularly,  and  that  in  approaching, the  ballot-box  to 
review  the  votes,  each  should  be  regarded  as  sacred  until  successfully 
impeached  by  competent  testimony.  We  append  a  list  of  cases  present 
ing  legal  questions  involved  in  the  case  as  presented: 

^ew  Jersey  cases,  page  24,  Contested  Elections ;  Botts  vs.  Jones,  page 
74,  Contested  Elections ;  Bennett  vs.  Chapman,  page  204,  Contested 
Elections ;  Whyte  vs.  Harris,  page  263,  Contested  Elections  ;  McHenry 
vs.  Heaman,  page  551,  Contested  Elections;  Wright  vs.  Fuller,  page  155, . 
Contested  Elections ;  Goggin  vs.  Gilmer,  page  71,  Contested  Elections ; 
and  cases  therein  cited. 

THE   OTHER   SIDE. 

Having  now,  as  we  think,  fairly  disposed  of  the  charges  against  the 
votes  received  li\-  'Slv.  Greene,  shall  we  glance  very  briefly  at  the  record 
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of  the  contestant  ?  Shall  we  ask  whether  he  cotaes  into  this  contest 
with  clear  record,  and  seeks  admission  to  this  hall  with  pure  hands? 
let  the  record  answer.  That  record  shows  a  systematic  plan  to  secure 
naturalization  of  republican  foreigners,  regardless  of  right  to  papers 
tod  reckless  of  the  manner  of  obtaining  them.  Joseph  Crawford,  here- 
tofore referred  to,  and  H.  B.  Young,  two  active  working  republicans  of 
the  village  of  Middletown,  where  contestant  then  staid,  were  the  com- 
mittee on  naturalization  for  the  republican  club  of  the  town  of  Wallkill 
in  1868 ;  money  was  provided  for  the  purpose  of  procuring  the  natural- 
ization of  persons ;  some  persons  were  through  them  naturalized  by 
the  courts  of  Orange  County ;  in  the  month  of  October,  John  Hurst, 
after  consulting  with  and  arranging  with  the  committee,  Crawford  and . 
Young,  upon  the  assurance  that  all  persons  whom  he  would  gather  to- 
gether at  the  railway  station  in  Middletown,  on  a  morning  named, 
should  be  taken  to  New  York,  and  should  have  their  naturalization 
papers  obtained  for  them,  did  gather  some  sixteen  or  seventeen  persons, 
who  were,  according  to  promise,  taken  to  ISTew  York  City — a  part  by 
Crawford  and  a  part  by  Young ;  the  fare  of  part  paid  and  the  natural- 
ization papers  for  all  purchased  at  $2  apiece.  These  men  were  taken 
:flrst  to  the  republican  headquarters  in  Chambers  street  for  naturalization, 
then  into  the  democratic  headquarters,  then  back  to  the  republican 
headquarters,  where  they  finally  had  their  papers  handed  them;  not 
haA'ing  been  into  court,  been  sworn,  or  had  any  witnesses. 

The  testimony  further  shows  that  these  men  were  brought  back,  and 
that  some  of  them  voted,  and  voted  the  republican  ticket ;  that  Mr. 
Orawford  obtained  other  naturalization  certificates,  with  the  seal  of  the 
court  and  the  signature,  or  pretended  signature,  of  the  clerk  attached  ; 
that  subsequently  two  papers  of  this  kind,  with  the  names  of  Patrick 
Tyrell  and  William  Southwell,  were  left  at  the  brewery,  in  Middletown, 
of  Ogden  &  Robertson,  the  latter  being  an  active  republican ;  that 
Tyrell  and  Southwell  received  these  papers,  and  that  Southwell  voted, 
and  voted  the  republican  ticket,  biit  that  Tyrell  did  not  vote. 

It  further  appears  that  Mr.  Hermon  B.  Young  was  a  challenger  at 
the  polls  in  the  village  of  Middletown,  where  most  of  these  persons 
voted,  but  did  not  challenge  them ;  that  at  the  time  Mr.  Young  was 
connected  with  the  internal  revenue  business  of  that  congressional 
district. 

Mr.  Crawford  admits  he  brought  from  New  York  two  such  certificats 
as  were  left  at  tlie  brewery,  with  the  exception  that  no  name  was  then 
filled  in.  How  many  more  he  brought,  or  what  was  done  with  them, 
it  ought  not  to  be  difficult  to  guess  in  part. 

In  addition  to  the  persons  above  named  are  Anthony  Galbania,  of 
Middletown,  who  -had  bogus  papers  and  voted  the  republican  ticket, 
{pages  162, 163,)  and  John  Watson,  of  Middletown,  who  had  not  been  in 
this  country  two  years.  He  was  one  of  the  sixteen  or  seventeen  taken 
to  New  York  by  Young  and  Crawford,  (pages  163,  164.)  Also,  Herman 
Lesser,  (pages  164,  165.) 

City  of  Newburg.— The  testimony  of  Alexander  Darragh,  page  215 ; 
William  J.  Bickson,  pages  230,  231 ;  Nicholas  Wilson,  pa.ges  217,  218  ; 
Charles  M.  Eidelick,  page  150,  «&c.;  William  Jackson,  page  226  ;  John 
Cumberledge,  page  229 ;  Eobert  Leach,  page  239,  and  others,  show  and 
establish  these  facts,  viz : 

That  the  county  clerk  and  county  judge  at  Poughkeepsie,  m  Dutcheiss 

County,  are  republicans  ;  that  in  the  month  of  October,  1868,  just 

prior  to  the  general  election,  numerous  batches  of  persons  from  Ngw- 

burg  City  were  taken  to  Poughkeeipsie  to  be  naturalized,  and  did  obtain 

H.  Mis.  Doc.  152 45^ 
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naturalization  certificates  and  return  to  the  city  of  Newburg  and  vote 
the  republican  ticket  in  the  I^fovember  election  of  1868. 

That  they  were  taken  or  accompanied  there,  and  the  fares  and 
expenses  of  part  of  them  paid  by  active  leading  republican  politicians ; 
that  their  papers,  produced  on  the  examination,  purported  to  be  issued 
out  of  the  supreme  court,  while,  in  fact,  there  was  no  supreme  court 
sifctiag  at  Poughkeepsie  at  the  time  the  certificates  purported  to  be 
issued. 

And  further,  that  all  of  these  several  batches  of  persons  were  pre- 
tended to  be  naturalized  in  the  county  clerk's  office  at  Poughkeepsie, 
without  the  presence  of  any  court  or  judge  or  jury,  and  that  no  applica- 
.  tions  were  filed  in  the  said  clerk's  ofttce. 

That  one  Thomas  R.  Glassey,  proven  not  to  be  a  resident  of  Kewburg' 
then,  and  never  in  the  recollection  of  the  living,  swore  as  a  witness  for 
thirty-three  persons ;  this  was  one  batch. 

Accompanying  George  W.  Underbill,  a  prominent  republican  iiolitician 
of  the  city  of  Newburg,  was  another  batch  of  sixteen  thus  pretendedly 
naturalized.     (See  the  evidence  of  John  Cumberledge,  page  iJ29. 

Accompanying  Alexander  Darragh,  another  prominent  and  active 
republican  politician  of  !N"ewbui'g  City,  were  seven  or  eight  thus  pre- 
tendedly naturalized  at  Poughkeepsie.  (See  his  testimony,  pages  215 
and  216.) 

Accompanying  Thomas  Ray,  anothei'  republican,  there  was  a  batch 
thus  fraudulently  naturalized.  (See  his  testimony  on  pages  208,  ^09.> 
There  were  various  other  batches  thus  fraudulently  naturalized  at 
Poughkeepsie,  as  is  shown  by  the  testimony  of  Nicholas  Wilson,  (page* 
217,  218.)  The  persons  he  testifies  voted  in  the  First  ward  of  the  city 
of  Newburg,  and  on  Poughkeepsie  papers,  not  being  included  among 
the  names  given  by  the  other  witnesses. 

The  testimony  of  Robert  Leach,  the  foreman  of  the  Washington  Iron 
Works  in  the  city  of  Newburg,  shows  that  fraudulent  naturalization! 
papers  were  handed  to  the  men  in  said  works  by  one  Jack  Lewis,  an 
a(!tive  republican. 

The  testimony  of  Charles  M.  Redelick  (page  150)  shows  that  this 
same  Jack  Lewis,  on  the  Friday  immediately  preceding  election,  gave 
to  him,  Redelick,  in  an  envelope,  one  of  these  bogus  Poughkeepsie 
naturalization  certificates,  and  that  he,  on  the  following  Tuesday,  voted 
on  such  paper,  and  voted  the  republican  ticket,  he  still  being  an  alien, 

The  testimony  of  William  Jackson  (page  226)  shows  that  one  of  these 
bogus  Poughkeepsie  naturalization  certificates  was  left  at  his  house  in 
his  absence,  and  that  he  voted  on  that  paper,  and  voted  the  whole  repub- 
lican  ticket. 

The  testimony  of  Nicholas  Wilson,  one  of  the  insi)ectors  of  election 
in  the  First  ward  of  the  city  of  Newburg,  shows  (pages  217  and  218)) 
that  the  following  named  persons,  and  some  ten  or  twelve  more,  voted 
in  that  ward  at  the  election  in  November,  1868,  on  these  bogus  Pough- 
keepsie naturalization  certificates  and  voted  the  republican  ticket, 
viz  :  Charles  M.  Redelick,  Henry  Bauman,  John  Guthrie,  Morris  J. 
Keenan,  John  Cumberledge,  William  Jackson,  Richard  Gamel,  Richard 
Parrott,  sr.,  Richard  Parrott,  jr.,  and  Frank  Sadler.  The  testimony  of 
other  witnesses  discloses  the  fact  that  there  were  persons  in  every  ward 
in  the  city  who  voted  on  these  bogus  Poughkeepsie  naturalization  cer- 
tificates ;  so  as  to  leave  no  doubt  but  there  was  a  general  and  system- 
atized business  carried  on  successfully  in  the  Poughkeepsie  bogus 
papers. 

The  republicans  have  control  of  all  but  the  Fixat  ward  in  the  city  j 
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detection  was,  therefore,  made  more  difficult,  as  well  as  the  actual  proof. 
But  sufHcient  is  shown  to  prove  that  it  existed  in  each  and  all  the  wards 
of  the  city,  and  that  wholly  and  solely  in  the  interest  of  the  republican 
party. 

Illegalities  or  irregularities  on  both  sides,  the  sitting  member  should 
retain  his  seat. 

Now,  as  to  the  proof  of  those  who  voted  the  repuhlican  ticket  who 
had  not  the  legal  right  to  vote. 

The  testimony  of  William  Avery  (pages  220,  221,  and  222)  shows  that 
the  following  named  persons  voted,  without  legal  right,  the  republican 
ticket,  viz: 

Augustus  Kleemans,  John  D.  Van  Vorhies,  George  Lipp,  John  Eyners, 
John  L.  Lobin,  William  Hall,  John  J.  Basew,  jr.,  Clodius  Birrard, 
Edward  Thackery,  John  P.  Dubois,  and  Thomas  Eise. 

And  the  testimony  of  Andrew  J.  Bell  (pages  7,  8,  and  9  of  rebutting 
testimony)  shows,  with  the  testimony  of  William  Jordan,  (pages  10,  11, 
and  12  of  rebutting  testimony,)  that  the  following  persons  voted  the 
republican  ticket  when  not  legally  entitled  to  vote,  viz : 

David  S.  HoUey,  John  F.  Miller,  John  Fritz,  Charles  H.  Van  Wyck, 
Joseph  Rodgers,  and  Eobert  Barton. 

Their  testimony  further  shows,  that  the  contestant,  Charles  H.  Van 
Wyck,  on  election  day,  and  the  morning  following,  declared  that  he 
would  have  the  seat  of  the  sitting  member  if  he  was  beaten  seven  hun- 
dred; that  he  would  contest  the  same,  and  that  he  would  get  the  seat; 
thus  prejudging  and  presuming  that  the  committee  and  the  House  would 
do  whatever  he  might,  for  his  personal  advancement,  require  of  them, 
whether  sustained  by  the  testimony  or  not. 

The  testimony  of  Eobert  E.  Eing  (pp.  227  and  228)  shows  that 
Andrew  Schultz,  Abram  Bowie,  Lyman  P.  Brown,  Jacob  E.  Schultz, 
Bently  King,  and  Hallock  Titus,  voted  the  republican  ticket  in  1868, 
without  the  legal  right  to  vote  at  all. 

The  testimony  of  Alonzo  Smith  (pp.  155  and  156)  shows  that  Whitney 
Wood  voted  the  republican  ticket,  without  any  legal  right  to  vote  at  alif. 

The  testimony  of  Hugh  MilUken  (p.  162)  shows  that  he  voted  the 
Tepublican  ticket,  without  any  legal  right  to  vote. 

The  testimony  of  William  Titus,  one  of  the  inspectors  of  election  in 
the  town  of  Montgomery,  shows  (p.  177)  that  Hugh  Milliken  and  Hiram 
Comfort  voted  the  republican  ticket,  without  any  legal  right  to  vote. 

The  testimony  of  John  Sanders  (pp.  196  and  197)  shows  the  same 
thing  with  reference  to  himself,  and  that  on  the  promise  of  several 
active  and  leading  republicans  to  give  him  a  pair  of  boots,  (which  they 
gave  him,)  and  of  pi;otection  from  the  consequences  of  voting,  he  voted 
the  republican  ticket;  and  was  by  the  same  republicans  advised  to  run 
away  when  subpoenaed  in  this  contest  as  a  witness. 

The  testimony  of  John  Steadworthy  (p.  200)  shows  that  William 
Taylor  voted  the  republican  ticket  without  any  legal  right  to  vote. 

The  testimony  of  Elmore  Earle  (pp.  201  and  202)  shows  the  same 
thing  with  reference  to  D.  F.  Lozier. 

The  testimony  of  D.  K.  Lynch  (p.  202)  shows  the  same  thing  with 
reference  to  Benjamin  Gray. 

The  evidence  of  John  Coffey  (p.  203)  shows  the  same  thing  with 
reference  to  James  Crowe. 

The  evidence  oi  vv  imam  H.  Uptigrove  (pp.  222  and  223)  shows  the 
same  thing  with  reference  to  himself. 

The  testimony  of  David  G.  Starr  (pp.  127, 128, 129,  and  130)  shows 
that  Charles  O.  Holmes,  John  Sexton,  Maitland  Eoyce,  Alfred  Under- 
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hill,  Nelson  Eowlaiid,  Andrew  J.  Holmes,  James  Simpson,  Nehemiah 
Lord,  and  David  Holley,  voted  the  republican  ticket,  having  no  legal 
right  to  vote  at  the  polls  where  they  voted. 

The  testimony  of  Patrick  Connor  (p.  15  of  rebutting  testimony)  shows 
that  James  Eoss  and  Charles  Newman  voted  the  republican  ticket,  hav- 
ing no  legal  right  to  vote  at  all. 

The  evidence  of  Charles  G.  Dill  (p.  25  rebutting  testimony)  shows 
the  same  thing  with  reference  to  James  H.  Johnson  and  James  Gale, 
colored  voters. 

The  testimony  of  many  other  witnesses,  too  numerous  to  mention, 
shows  the  same  thing  in  almost  every  election  district  in  the  congres- 
sional district. 

For  proof  we  refer  to,  first,  the  testimony  of  Joseph  Crawford,  pp. 
157-'8,  &c.;   Herman  B.  Young,  p.  184;  John  Hurst,  p.  168;   Edward 

Southwell,  p.  24  sup.  tes.;  William  Southwell,  p. ;  George  Biggs, 

p.  172;  Patrick  Tyrell,  p.  19  rebut,  tes.:  John  Watson,  p.  166;  James 
Fitzgibbons,  p.  32  reb.  tes.;  Thomas  Butcher,  p.  32  reb.  tes. 

We  allude  now  to  facts  disclosed  in  the  record,  as  to  which  we  feel 
that  the  committee  and  the  House  should  express  their  disaipprobation, 
however  unpleasant  such  duty.  We  refer  to  the  corrupt  use  of  money 
to  secure  the  election  of  a  candidate,  that  candidate  being  the  contest- 
ant in  this  case.  The  attempt  is  shown  to  have  been  made  in  various 
parts  of  the  district  by  friends  of  Mr.  Van  Wyck  to  demoralize  the 
voters  of  the  district,  and  pervert  the  tone  of  public  sentiment  by  the 
direct  purchase  of  votes.  Standing  olfers,  in  diiferent  places,  of  from 
$4  to  $10  per  vote,  are  shown  to  have  been  made  for  votes  for  Mr.  Van 
Wyck,  and  supplies  for  family  use,  such  as  flour,  boots,  hats,  coal,  &c., 
were  distributed  with  a  lavish  hand  as  the  consideration  of  so  many 
expected  votes.  On  this  subject  we  refer  to  the  following  list  of  wit- 
nesses. 

James  E.  Post,  page  192;  Jesse  E.  Wood,  pages  183,  184;  George  H. 
Price,  pages  11,  12,  rebutting  testimony;  Ira  S.  Clawsbn,  pages  3,  4,  5, 
rebutting  testimony;  H.  A.  Wadsworth,  pages  198, 199;  Patrick  Con- 
nor, page  15;  Everett  L.  Hulse,  page  187;  James  O'Connor,  pages  182, 
183;  letter  of  J.  F.  Bailey,  page  240;  William  D.  Hall,  pages  225,  226; 
Grant  B.  Marvin,  page  6  of  rebutting  testimonv;  Peter  Belcher,  pages 
192,  193;  William  H.  Kirby,  pages  175,  176;  Silas  H.  Case,  page  181; 
John  Myers,  pages  163,  164;  Eeuben  C.  Miller,  page  165. 

This  system  of  corruption  in  American  politics  is  becoming  too  com- 
mon, and  whether  by  the  one  or  the  other  political  party,  will  pave  the 
way  for  utter  political  demoralization.  If  persisted  in  and  countenanced 
by  the  House,  offices  will  soon  be  sold  as  merch§indise,  and  the  price 
received  will  be  the  price  of  American  liberty  and  independence.  With- 
out classifying  and  numbering  the  legal  or  illegal  votes,  we  have,  as  we 
claim,  shown  clearly  that  without  charging  illegal  votes  to  the  contest- 
ant we  are  justified  in  the  conclusion  that  Mr.  Greene  justly  and  legally 
holds  his  seat  as  the  representative  of  the  district  in  question.  Consider 
the  illegal  votes  on  papers  fraudulently  procured  by  the  friends  of  Van 
Wyck,  from  New  York  and  Poughkeepsie,  and  we  submit  that  the 
majority  returned  for  Mr.  Greene  is-  very  materially  increased.  We 
therefore  offer  to  the  House  the  following: 

Resolved,  That  Hon.  George  W.  Greene  was  legally  elected  to  the 
forty-first  Congress,  and  properly  holds  his  seat  as  representative  from 
the  eleventh  congressional  district  of  New  York. 

ALBEET  G.  BUEE. 
SAM'L  J.  EANDALL. 
P.  M.  DOX. 
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JOHN  E.  EEADIKG. 

There  were  allegations  of  illegal  and  fraudulent  voting. 

United  States  soldiers'  voted  in  a  certain  precinct :  the  law  of  Pennsylvania  rei^uir- 
ing  that  a  person  shall  only  vote  at  his  actual  residence:  Held  that  the  soldiers'  vote 
should  be  rejected,  except  in  cases  where  said  soldiers  resided  in  the  precinct  at  the 
time  of  enlistment,  or  remained  for  years  after. 

The  report  was  sustained,  yeas  114  ;  nays  45. 

March  29, 1870. — Mr.  Cessna,  from  the  Special  Committee  of  Elections, 
consisting  of  Messrs.  Cessna,  Eandall.  and  Hale,  made  the  following 
report : 

To  the  honorable  the  House  of  Bepresenlatives  of  the  Congress  of  the  United 

States : 

In  the  matter  of  the  contested  seat  of  John  E.  Eeading,  from  the  fifth 
congressional  district  of  Pennsylvania. 

The  Sub-committee  of  Elections,  to  whom,  by  virtue  of  the  recent 
action  of  the  House  this  case  was  referred,  would  respectfully  report 
that  they  have  carefully  examined  the  evidence  and  arguments  of  the 
parties  to  this  controversy  and  find  the  following  to  be  the  facts :  At 
the  election  held  October  13, 1868,  in  said  district,  the  general  returns 
show  that  John  E.  Eeading,  the  incumbent,  was  returned  as  having 
received  13,199  votes,  and  the  contestant,  Caleb  IST.  Taylor,  13,158  votes, 
leaving  an  apparent  majority  of  41  votes  for  the  incumbent,  besides 
which  the  contestant  in  his  notice  of  contest  (seventh  specification) 
frankly  admits  that  in  the  return  from  the  third  division  of  the  Twenty- 
third  ward  60  votes  are  returned  for  him  which  he  did  not  receive,  the 
true  vote  of  the  precinct  being  for  contestant  209  votes,  but  returned 
269,  and  this  makes  the  actual  majority  for  incumbent  101  votes.  To 
this  apparent  majority,  in  the  judgment  of  the  committee,  there  should 
be  added  as  follows,  to  wit:  23  votes  made  up  as  follows:  18  charged 
by  incumbent  and  admitted  by  contestant;  two  others,  Lewis  Leisler 
and  Jacob  Moyer,  found  to  be  illegal  by  the  committee ;  one  vote  not 
counted  for  incumbent  by  the  election  oflcers  in  Bristol,  by  reason  of 
the  misplacement  of  the  sticker  containing  the  name,  and  two  tickets 
which  were  folded  together,  in  Palls  Township,  counted  for  the  contest- 
ant, but  rejected  by  the  committee.  For  this  entire  list  of  23,  together 
with  the  names  of  the  witnesses,  the  pages  containing  the  evidence  and 
the  causes  of  legality,  see  Statement  C,  hereto  attached.  This  would 
make  the  majority  for  the  incumbent  124.  He  is,  however,  entitled  to 
an  additional  credit  of  13  votes  on  account  of  that  number  of  persons 
who  offered  to  vote  for  him  and  whose  ballots  were,  in  the  opinion  of 
the  committee,  improperly  rejected.  This  increases  his  majority  to  137. 
(See  Statement  D,  hereto  attached.)  Incumbent  claims  1  additional 
vote  in  the  eighth  division,  Twenty-second  ward.  On  a  careful  exami- 
nation of  the  general  return,  the  hourly  return,  and  the  tally-list,  the 
committee  allows  this  credit,  making  his  majority  138.  He  also  claims 
a  credit  of  11  votes  in  the  third  division  of  the  Twenty-fifth  ward.  The 
general  return  in  this  case  gives  contestant  231  votes ;  the  hourly  return 
agrees  with  the  general  return ;  the  tally-list,  however,  shows  but  220 
votes  for  contestant.  No  proof  whatever  is  produced  in  this  case  except 
a  copy  of  the  tally-list  from  the  prothonotary.  This  same  list  shows  but 
223  votes  for  the  incumbent,  while  the  general  return  gives  to  him  228 
votes.  This  would  give  a  loss  to  contestant  of  11  votes,  and  a  loss  to 
incumbent  of  5  votes,  being  a  net  gain  for  the  latter  of  6  votes.    To 
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allow  tills  credit  requires  us  to  go  behind  the  return.  The  incumbent 
having  asked  this  at  o^ir  hands  should  have  called  the  officers  of  the 
election  and  shown  the  list  of  voters,  or,  at  least,  the  aggregate  thereof, 
or  asked  for  a  recount  of  the  ballots.  JSTothing  of  this  kind  has  been 
requested.  On  examining  the  tally-list  of  the  seventh  division.  Twenty- 
third  ward,  we  find  an  error  of  6  against  the  contestant,  or  rather  a 
difference  of  6  between  the  tally-list  and  the  returns  from  this  precinct. 
We  have,  therefore,  concluded  to  stand  by  the  return  in  each  case, 
especially  as  the  correction  of  both  would  make  no  difference  to  either 
party. 

The  committee  has  allowed  to  the  incumbent  all  that  he  claims  thus 
far  except  the  vote  of  one  person  improperly  rejected,  as  he  thinks.  He 
claimed  in  all  14  of  this  class.  The  committee  allowed  him  but  13, 
believing  that  John  Burkett,  of  Salebury,  was  not  a  qualified  voter. 
(See  page  291,  testimony  of  Watson  and  Kitchen.)  He  also  attacked 
the  votes  of  some  fifteen  other  persons  which  were  cast  for  contestant, 
but  in  the  judgment  of  th.e  committee  failed  to  prove  them  illegal.  He 
attacked  in  all  37  votes,  twenty  two  of  which  charges  are  sustained  by 
the  committee  and  the  other  fifteen  overruled.  (See  Statement  F,  hereto 
attached.)  He  also  claims  two  other  credits  in  his  brief,  one  in  the  fourth 
division.  Twenty-second  ward,  amounting  to  13  votes,  and  the  other  in 
the  sixth  division,  Twenty-third  ward,  amounting  to  8  votes.  The  gen- 
eral returns  and  the  hourly  returns  in  both  of  these  cases  correspond,  and 
are  against  the  claim  set  up  by  the  incumbent.  Here  again  he  seeks  to 
go  behind  the  return.  He  has  not  produced  the  ballot-boxes,  nor  asked 
to  have  them  examined.  He  has  not  called  as  a  witness  a  single  officer 
of  the  election  at  either  precinct.  He  has  not  produced  the  list  of  voters 
at  either  of  these  precincts  to  show  your  committee  how  many  persons 
voted.  He  asks  these  credits  solely  upon  what  he  calls  the  tally-lists. 
He  produces  neither  of  the  original  tally-lists,  and  nothing  which  is 
certified  by  any  anybody  to  be  a  true  copy  of  either  of  such  tally -lists; 
but  he  does  produce,  in  regard  to  the  fourth  division.  Twenty -second 
ward,  a  certificate  from  the  prothonotary  of  Philadelphia  that  "the 
above  is  a  true  and  correct  copy  of  the  return  of  votes  for  member  of 
Congress  at  an  election  held  in  fourth  division  of  the  Twenty-second 
ward,  on  the  IStli  day  of  October,  1868,  talcenfrom  the  tally-list  now  on 
file  in  this  office." 

The  aggregate  or  addition  of  votes  at  the  end  of  this  paper,  is  marked 
175  for  Beading,  410  for  Taylor.  The  general  return  and  the  hourly 
return  both  give  171  for  Beading,  and  419  for  Taylor.  In  the  absence 
of  all  the  proofs  which  might  have  been  produced  to  explain  tliese  dis- 
crepancies and  overthrow  or  change  the  return,  the  committee  now  pro- 
ceed to  give  such  circumstances  as  the  papers  before  them  furnish. 
Either  the  election  officers  did  not  keep  any  tally-lists  by  units,  or,  if 
they  did,  the  prothonotary  has  furnished  no  copy  of  the  same  in  this 
case.  Indeed,  he  does  not  pretend  to  make  a  full  or  true  copy  of  the 
tally-list.  The  paper  he  sends  contains  X's,  Vs,  and  units  for  about  one- 
half,  and  nothing  but  figures  for  the  other  half.  The  discrepancies  be- 
tween the  returns  and  the  so-called  tally-list  evidently  occurred  in  the 
fourth  hour.  By  a  reference  to  this  paper,  called  "tally-list,"  we  find 
that  every  hour  except  the  fourth  corresponds  on  the  tally  paper  with 
the  hourly  returns.  In  the  fourth  hour  we  find,  however,  for  Beading, 
a  letter  appearing  like  a  "V,"  then  an  X,  followed  by  three  units, 
thus,  VXIH.  This  would  count  18.  Above  this  we  find,  first,  the  fig- 
ures 13,  then  the  3  changed  to  a  4,  and  the  14  carried  into  the  hourly 
return.    The  opinion  of  the  committee  is,  that  this  V  was  intended  as  a 
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unit,  (I,)  and  tliis  explanation  would  make  all  the  papers  correspond. 
The  committee  has  examined  all  the  so-called  tally-papers  sent  by  the 
prothonotary,  and  this  is  the  only  case  in  which  the  V  is  placed  before 
the  X.  In  regard  to  the  supposed  error  in  Mr.  Taylor's  favor  on  this 
tally -list,  it  also  seems  to  have  occurred  in  the  fourth  hour.  We  have 
there  three  X's,  a  V  and  four  units,  thus,  XXXVUII,  and  above  these 
is  written,  first,  in  plain  letters,  38.  The  8  is  then  changed  to  a  9,  and  a 
cipher  or  ring  drawn  around  the  first  X.  The  hourly  return  in  this  case 
shows  38  votes  for  Taylor.  The  second  hour  on  the  tally-list  gives  Tay- 
lor 90,  while  the  figures  above  the  tally  in  the  hourly  return  give  him 
89.  By  counting  the  second  hour  89,  and  the  fourth  hour  38,  as  shown 
by  the  hourly  return,  and  taking  either  the  tally-list  or  hourly  return 
for  the  balance,  Mr.  Taylor  received  in  this  precinct  419  votes,  being 
precisely  what  is  given  hirn  by  the  general  return. 

The  figures  on  this  tally-list  at  the  fourth  hour  show  conclusively 
that  the  attention  of  the  board  was  called  to  these  discrepancies  at  the 
time,  and  the  fair  presumption  is  that  the  board  acted  honestly  and 
made  a  correct  return.  At  least,  the  evidence  oflfered  against  this  return 
is,  in  the  judgment  of  the  committee,  entirely  insufficient  to  alter  it, 
and  the  claim  for  this  credit  of  13  votes  is  not  allowed. 

The  claim  for  the  credit  of  8  votes  in  the  sixth  division.  Twenty- 
third  ward,  is  entirely  groundless.  Here,  again,  the  general  return  and 
the  hourly  return  agree ;  no  list  of  voters  is  produced,  no  officer  of  the 
election  called,  and  the  claim  rests  entirely  upon  a  supposed  discrep- 
•ancy  between  the  tally-list  and  the  return.  This  discrepancy  has  no 
existence  in  fact.  The  paper  produced  is  certified  by  the  prothonotary 
as  in  the  other  case.  It  does  not  purport  to  be  a  full  or  true  or  correct 
copy  of  the  tally-list,  only  "a  correct  copy  of  the  return  of  votes  taken 
from  the  tally-listsP  The  general  return  and  the  hourly  returns  give  to 
Mr.  Taylor  273  votes,  and  to  Mr.  Eeading  174  votes.  The  tally-list 
gives  to  Mr.  Eeading  174  votes.  About  this  there  is  no  dispute.  We 
are  clearly  of  opinion  that  this  same  tally-list  gives  273  votes  to  Mr. 
Taylor,  and  corresponds  with  the  returns.  An  inspection  of  the  paper 
itself  will  show  that  the  tally  for  Mr.  Taylor  contains  two  lines  or  rows 
of  units,  the  lower  line  having  been  made  very  short  and  small,  the 
upper  line  long  and  heavy,  the  last  eight  units  or  strokes  of  the  upper 
line  running  down  into  and  upon  the  lower  line  or  row  of  tallies ;  both 
sets  of  strokes,  however,  being  distinctly  visible,  and  showing  that  one 
tally  and  three  units  on  the  lower  row  of  tallies  are  entirely  covered 
by  the  large  units  contained  in  the  upper  row.  This  view  of  the  case 
is  strongly  corroborated,  and  the  conclusion  made  absolutely  certain,  by 
a  comparison  of  the  hourly  return  with  the  tally-list.  In  the  first  hour 
Mr.  Taylor  received  73  votes,  and  this  is  shown  by  the  hourly  return  and 
by  the  tally-list  itself.  In  the  second  hour  he  received  66  votes;  in  the 
tiiird  hour,  33  votes;  in  the  fourth  hour,  20  votes;  in  the  fifth,  16 
votes  ;  in  the  sixth,  10  ;  in  the  seventh,  19  ;  in  the  eighth,  11  ;  in 
the  ninth,  11 ;  in  the  tenth,  6  ;  in  the  eleventh,  8.  All  these  are 
clearly  shown  by  the  tally-list  itself,  as  well  as  by  the  hourly  return. 
To  allow  the  credit  here  claimed  would  be  to  deprive  Mr.  Taylor  of 
^  votes  cast  for  him  during  the  last  hour  and  contained  in  the  general 
return,  the  hourly  return,  and  the  tally-list.  This  claim  is  therefore 
disallowed  by  the  committee.  The  incumbent  also  claims  credit  for 
Q  votes  by  reason  of  -an  error  in  the  addition  of  the  returns  from  the 
several  precincts  of  the  Twenty-second  ward.  On  a  careful  examination 
-of  these  returns,  anrf  the  addition  thereof,  we  think  the  claim  is  well 
founded,  and  allow  to  him  the  additional  6  votes. 
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We  haTe  now  examined  all  the  claims  set  up  by  the  incumbent  and 
disposed  of  the  same,  and  found  his  majority  arising  from  the  questions- 
thus  far  considered  to  be  144  votes.  The  contestant  seeks  to  overcome 
this  majority  in  various  ways.  He  charges  that  several  persons  legally 
entitled  to  vote  offered  to  vote  for  him  and  that  their  ballots  were  im- 
properly rejected.  Of  this  number,  in  the  opinion  of  the  committee,  the 
contestant  has  clearly  established  his  right  to  4.  (See  Statement  B, 
hereto  attached.)  This  reduces  the  majority  of  the  incumbent  to  140. 
He  also  charges  that  a  large  number  of  votes  were  cast  for  the  incum- 
bent by  persons  not  legally  entitled  to  vote ;  of  this  number  58  are  ad- 
mitted by  the  incumbent  in  his  brief.  (See  Statement  A,  hereto  attached.) 
A  careful  examination  of  these  58  cases  by  your  committee  wai'rauts  the 
conclusion  that  these  admissions  Avere  honestly  made  and  for  good  cause. 
This  reduces  the  majority  to  82.  In  addition  to  the  58  admitted  con- 
fessedly illegal  votes,  contestant  charges  that  105  other  illegal  individ- 
ual votes  were  cast  for  incumbent.  Of  these  the  committee  has  sus- 
tained the  charges  against  51,  and  overruled  them  against  the  other  54. 
(For  names,  reasons,  &c.,  of  the  51,  see  statement  hereto  attached,  marked 
1b  ;  for  the  names,  &c.,  of  the  54,  see  statement  hereto  attached,  marked  G.) 
The  51  votes  found  to  be  illegal  by  the  committee  were  for  various 
causes,  such  as  non-residence,  non-payment  of  tax,  colonization,  minor- 
ity, fraudulent  naturalization  papers,  alienage,  &c.  These  cases  were  all 
so  clear  that  the  committee  was  unanimous  except  in  regard  to  some  five 
colonizers  and  three  non-resident  soldiers.  ISTo  further  explanation  in 
regard  to  any  class  of  these  voters  is  deemed  necessary,  excejit  in  the 
case  of  the  soldiers.  It  is  in  i)roof  that  twenty  soldiers  of  the  United 
States  Army,  stationed  at  Frankford  arsenal,  voted  for  the  incumbent  in 
the  eighth  precinct  of  the  Twenty-third  ward.  Had  these  men  a  right  to 
vote  there?  It  is  entirely  immaterial  to  discuss  the  question  as  to- 
whether  they  could  have  voted  elsewhere  or  not.  The  only  question 
before  us  is  as  to  whether  they  were  entitled  to  vote  at  that  particular 
poll,  where  the  vote  was  actually  cast.  To  entitle  a  person  to  vote  at 
any  poll  in  Pennsylvania,  under  the  laws  of  that  State,  he  must  have  at 
the  time  of  the  election  an  actual  residence  in  the  jirecinct.  Mere  per- 
sonal ijresence  will  not  fulfill  the  requirements  of  tlie  law.  There  must 
be  a  residence,  and  it  has  been  well  settled  that  residence  is  a  question 
of  intention.  Had  any  of  those  men  any  intention  to  be  at  that  par- 
ticular place,  or  in  that  particular  precinct,  on  that  or  any  other  day? 
From  the  necessity  of  the  case  they  could  not.  They  were  in  that  pre- 
cinct not  by  their  own  volition,  but  by  command  of  their  military  supe- 
riors. An  order  issued  to  transfer  them  to  Fort  Lafayette  on  October  1 
would  have  taken  them  far  away  from  the  precinct.  In  the  case  of 
Bowen  vs.  Given  it  was  expressly  decided  that  an  enlisted  man  did  not 
gain  a  residence  under  similar  circumstances.  So,  too,  in  the  case  of 
Howard  vs.  Cooper,  thirty-sixth  Congress,  Contested  Election  Cases,  1843 
to  1865,  page  275,  it  was  held  under  the  law  of  Michigan  that  to  be  en- 
titled to  vote  a  man  must  have  come  into  the  State  and  township  or 
ward  with  the  intention  of  making  it  his  permanent  residence,  and  the 
law  of  Pennsylvania  is  quite  as  strict  on  this  point  as  that  of  any  other 
State,  for  if  challenged  at  the  poll  the  person  offering  the  vote  must 
also  himself  swear  that  his  bona  fide  residence  in  pursuance  of  his  lawful 
calling  is  within  the  district.  (See  Burden's  Digest,  Laws  of  Pennsyl- 
vania, edition  of  1853,  page  286  and  page  46.)  *[ow  could  a  man  so 
swear  when  he  is  there  at  the  command  of  a  power  superior  to  his  own 
will?  As  bearing  particularly  upon  this  point  we  add  that  in  1862  a 
contest  arose  in  the  State  of  Pennsylvania  in  regard  to  the  right  of  sol- 
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diers  to  vote  in  camp  or  in  quarters.  In  the  trial  of  this  case  the  con- 
stitution of  Pennsylvania  and  the  seA^eral  statutes  of  the  State  regulat- 
ing this  subject  or  question  were  fully  and  elaborately  considered. 
The  case  is  entitled  Chase  against  Miller,  and  reported  in  5  "Wright, 
pages  403  et  al.    The  supreme  court  of  the  State  held — 

First.  That  residency  in  the  constitution,  is  the  same  as  domicile — ^the 
place  where  a  man  establishes  his  abode,  makes  the  seat  of  his  property, 
and  exercises  his  civil  and  political  rights. 

Second.  The  right  of  a  soldier  to  vote  under  the  constitution  is  con- 
fined to  the  election  district  where  he  resided  at  the  time  of  his  enter- 
ing the  military  service. 

The  opinion  in  this  case,  which  is  quite  lengthy,  and  covers  the  entire 
ground,  was  delivered  by  Woodward,  judge,  and  from  it  we  quote.  (The 
court  below  had  decided  in  favor  of  the  soldier's  right  to  vote,  and  his 
judgment  was  being  reversed  by  the  supreme. court.) 

The  learned  judge  deprecates  a  construction  that  shall  disfrancMse  our  volunteer  sol- 
diers. It  strikes  us  that  this  is  an  inaccurate  use  of  language.  The  constitution  would 
disfranchise  no  qualified  voter.  But,  to  secure  the  purity  of  election,  it  would  have  its- 
voters  in  the  place  where  they  are  best  known  on  election  day.  If  a  voter  voluntarily, 
stays  at  home,  or  goes  a  journey,  or  joins  the  army  of  his  country,  can  it  be  said  the 
constitution  has  disfranchised  him?  Four  of  the  judges  of  this  court,  living  in  other 
parts  of  the  State,  find  themselves,  on  the  day  of  every  presidential  election,  in  the  city 
of  Pittsburg,  where  their  official  duties  take  tliera,  and  where  they  are  not  permitted 
to  vote.  Have  they  a  right  to  charge  the  constitution  with  disfranchising  them  1  Is 
not  the  truth  rather  this,  tliat  they  have  voluntarily  assumed  duties  that  are  incon- 
sistent with  the  right  of  suffrage  for  the  time  being  ?  Such  is  our  case,  and  such  is  the 
case  of  the  volunteers  in  the  army.  The  right  of  suffrage  is  carefully  preserved  for 
both  them  and  us  to  be  enjoyed  when  we  return  to  the  places  which  the  constitution 
has  appointed  for  its  exercise.  It  is  forcing  a  gratuitous  assumption  upon  the  constitu- 
tion to  treat  it  as  intending  that  the  volunteer  in  the  public  service  shall  carry  his. 
elective  franchise  with  him  wherever  his  duties  require  him  to  go.  There  is  no  word 
or  syllable  in  the  instrument  to  justify  the  assumption. 

The  views  here  expressed,  and  the  judicial  opinions  here  given,  mightr 
perhaps,  exclude  all,  or  nearly  all,  of  these  20  votes.  The  committeer 
however,  leaning  always  toward  sustaining  the  right  of  suffrage,  and 
giving  always  to  the  returned  member  the  benefit  of  every  doubt,  has 
divided  this  list  of  twenty  into  three  classes.  The  first  class  consists  of 
persons  who  resided  in  this  precinct  at  the  time  of  their  first  enlistment, 
and  consequently  did  not  change  residence.  There  are  three  of  this 
class,  to  wit,  James  Cleary,  Peter  Hobin,  and  James  Larkin,  and  their 
votes  are  allowed.  The  second  class  consists  of  those  persons  who  had 
enlisted  but  once,  who  resided  at  the  time  of  their  enlistment  outside  of 
this  precinct,  and  who  had  done  nothing  to  indicate  any  determination 
on  their  part  to  change  their  residence,  and  who  had  made  no  election 
of  this  particular  place  as  their  place  of  residence  since  the  time  of  their 
enlistment.  On  the  contrary,  two  of  this  class  testified  that  at  the  very 
time  they  voted  their  families  resided  elsewhere,  and  it  is  clearly  proved 
that  the  entire  class,  seven  in  number,  left  the  place  soon  after  the  elec- 
tion, and  have  not  returned.  They  were  all  single  men  except  these  two 
before  referred  to.  Their  names  are  Eichard  O'Leary,  Owen  Sheridan, 
Eobert  Armstrong,  John  Kennedy,  John  Laffey,  Frederick  Kopp,  and 
Lewis  Bingham.  These  7  votes  were  rejected,  being  a  part  of  the  51. 
(See  Statement  B.)  The  third  class  consists  of  those  who  did  not  reside 
in  the  district  at  the  time  of  their  enlistment,  but  remained  for  some 
years,  in  some  cases  re  enlisting  once,  twice,  and  in  one  case  three 
times.  Most  of  these  men  have  either  purchased  or  rented  property, 
had  families  in  the  district,  and  had  given  other  evidences  of  an  inten- 
tion to  elect  this  precinct  as  the  place  of  their  abode.  These  10  votes 
are  allowed.    The  names  of  these  voters  were  Samuel  Getty,  Patrick 
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Ellison,  Michael  Earrell,  Hagh  McLaughlin,  Edward  Shields,  Peter 
Held,  Charles  Fischer,  Herman  Gaftkin,  James  McGiven,  and  Benjamin 
Kno\Yles.  Deducting  the  51  votes  contained  in  Statement  B  from  the 
82  majority  heretofore  shown  in  favor  of  incumbent,  there  remains  a 
majority  of  31. 

The  contestant  claims  10  additional  votes  in  the  second  division, 
Twenty-second  ward.  In  this  precinct  .the  rettrn  sho^s  for  Beading 
169 ;  for  Taylor,  159.  William  J.  Canby,  on  page  87,  swears  that  Mr. 
Taylor  had  169  votes  in  this  box ;  that  he  had  60  votes  in  the  second 
hour,  and  that  the  judge  struck  off  10  votes  from  Mr.  Taylor  in  the 
general  return,  and  also  in  the  return  of  the  second  hour,  reducing 
the  former  to  159,  and  the  latter  to  50.  Mr.  Canby  was  one  of  the  in- 
spectors, and  says  this  action  was  taken  by  the  judge,  against  his  pro- 
test, for  the  reason  that  there  were  more  tickets  in  the  box  than  there 
were  names  on  the  list  of  voters.  In  addition  to  this  testimony,  which 
is  wholly  uncontradicted,  your  committee  has  examined  the  general  re- 
turn, which  shows  that  169  has  been  altered  to- 159,  the  5  having  been 
written  over  the  6.  They  also  find  that  the  hourly  return  shows  pre- 
cisely a  similar  alteration.  They  also  find  that  the  tally-list  contains 
169  votes  for  Mr.  Taylor.  This  credit  is  therefore  allowed,  reducing  the 
majority  of  the  incumbent  to  21  votes. 

Contestant  also  claims  6  votes  by  reason  of  an  error  in  the  returns  of 
the  fourth  division,  Twenty-fifth  ward,  being,  as  he  says,  3  too  many  for 
incumbent,  and  3  less  for  contestant  than  he  received;  552  persons 
voted  at  this  poll.  (See  page  246.)  The  return  shows  49  votes  for  Taylor 
and  501  for  Beading.  Mr.  Taylor  has  called  52  witnesses  (see  his  brief, 
page  20)  who  swear  that  they  were  qualified  electors  of  this  precinct, 
and  that  they  voted  for  him.  This  of  itself  would  give  him  3  more  votes 
than  the  return,  and  as  these  3  could  only  come  from  those  counted  for 
Beading,  would  entitle  Taylor  to  a  credit  of  6.  This  claim  is  very  much 
strengthened  by  the  production  of  the  tally -list,  which  shows>50  votes 
for  Taylor  and  only  496  for  Beading.  The  error  against  Taylor  cannot, 
therefore,  be  less  than  6  nor  more  than  10,  by  reason  of  the  miscount. 
The  committee  has  adopted  the  lowest  number,  and  allowed  a  credit  for 
6  votes,  reducing  the  majority  for  incumbent  to  15. 

The  contestant  asks  the  committee  to  throw  out  the  entire  poll  of 
Durham  Township  in  the  county  of  Bucks. 

In  this  township  it  is  proved  that  twelve  persons  voted  for  incumbent 
upon  fraudulent  naturalization  papers.  Most  of  these  were  furnished 
by  Levi  Black,  the  democratic  inspector  of  election  in  that  township. 
It  is  difficult  to  give  credence  to  the  alleged  official  acts  of  one  so 
steeped  in  fraud  as  he  is  proved  to  be,  violating  his  oath  of  oflace  in  the 
reception  of  votes  known  by  him  at  the  time  to  be  illegal ;  delivering 
with  his  own  hand  certificates  obtained  by  him,  with  a  full  knowledge 
of  their  fraudulent  character,  in  secrecy,  to  the,  ignorant  recipients,  and 
encouraging  them  to  violate  the  very  law  he  was  sworn  to  enforce. 
Eight  of  these  papers  are  traced  into  his  hands  by  the  evidence ;  it  is 
difficult  to  say  that  there  may  not  have  been  more  of  the  same  kind. 
Criminal  proceedings  were  commenced  against  these  parties.  Some  of 
them  ran  away;  eleven  were  arrested;  of  these,  three  plead  guilty, 
seven  were  convicted,  and  one  was  acquitted.  The  whole  ten  were  sen- 
tenced. Of  these  fifteen  alleged  illegal  votes,  ten  have  been  admitted 
and  are  contained  in  Statement  A.  Several  more  have  been  found 
illegal  by  your  committee,  and  are  contained  in  Statement  B.  The  other 
officers  of"  this  election  have  not  been  clearly  implicated  in  this  fraud, 
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and  the  committee  has  conchidecl  to  overrule  the  objection  made  by  con- 
testant against  this  entire  poll. 

Contestant  claims  a  credit  for  54  votes  in  the  township  of  Bensalem, 
county  of  Bucks,  by  reason  of  an  error  or  fraud  perpetrated  at  that 
poll.  In  this  township  492  persons  voted.  (See  testimony  on  page  270'.) 
Of  these,  319  were  returned  tor  incumbent,  and  173  for  contestant. 
Mr.  Taylor  has  called  and  examined  190  qualified  voters  of  that  town- 
ship, who  testified  that  they  had  voted  the  entire  republican  ticket,  and 
for  Caleb  N.  Taylor  for  Congress.)  See  contestant's  argument,  pages 
21  and  22.) 

In  addition  to  this  he  proves  that  ten  of  the  democratic  tickets  voted 
in  said  township  contained  the  name  of  Caleb  N.  Taylor  for  Congress. 
Three  of  these  he  proves  by  the  democi'ats  who  voted  them,  and  the 
other  seven  by  Samuel  H.  Harrison,  one  of  the  election  oflicers,  (page 
170.)  Of  these  the  incumbent  concedes  to  contestant  24,  but  it  seems 
clear  to  your  committee  that  if  Mr.  Taylor  received  200  votes,  as  the 
proofs  show  he  did,  instead  of  173,  as  shown  by  the  return,  he  is  entitled 
to  twenty-seven  moi-e,  and  the  incumbent  necessarily  to  twenty-seven 
less,  than  the  returns,  making  a  clear  gain  to  contestant  of  fifty-four 
votes  at  this  poll.  This  would  overcome  the  majority  of  the  incumbent, 
and  elect  the  contestant  by  a  majority  of  thirty-nine  votes. 

Your  committee,  however,  cannot  dispose  of  this  district  without  fur- 
ther comment.  We  have  just  seen  an  undoubted  error  of  fifty -four  votes 
in  the  count.  How  many  more  democrats  may  have  voted  for  Mr.  Tay- 
lor it  is  impossible  to  tell.  We  have  seen  six  illegal  votes  cast  for 
Incumbent  admitted  in  his  brief,  (see  Statement  A,  last  six  names.) 

We  also  find  that  four  other  illegal  votes  were  polled  for  incumbent, 
as  shown  by  Statement  B. 

We  find  also  that  several  efforts  were  made  by  contestant  to  secure 
the  evidence  of  the  officers  of  this  election,  and  all  without  success.  In 
order  to  counteract  the  legal  presumption  arising  from  their  conduct  in 
this  particular,  we  find  these  same  officers  going  at  a  time  and  place 
not  known  to  nor  named  by  contestant,  in  the  absence  of  himself  and  his 
leading  counsel,  and  requesting  to  be  examined,  although  they  knew  at 
the  time  that  another  day  and  another  place  had  been  designated  for 
the  taking  of  their  testimony.  At  another  time  we  find  a  personal  ap- 
peal made  by  contestant,  to  have  their  evidence  taken  at  some  future 
time,  entirely  disregarded  and  refused.  Contestant  charges  that  the 
ballot-box  in  this  district  was  tampered  with ;  that  during  the  dinner 
hour  a  large  number  of  republican  tickets  were  extracted  from  the  box 
and  an  equal  number  of  democratic  tickets  substituted  in  their  stead. 
It  is  abundantly  shown  by  the  evidence  that  the  opportunity  was  at 
least  present  if  not  purposely  afforded  to  any  one  who  might  be  willing 
to  perpetrate  this  fraud.  Although  he  has  not  been  able  to  prove  the 
exact  method  by  which  this  feat  -n  as  accomplished,  yet  when  Ave  con- 
sider the  number  of  witnesses  he  has  called  and  the  extent  of  the  fraud 
which  he  has  been  able  to  show,  accompanied  by  the  fact  that  the  offi- 
cers who  knew  and  who  might  have  been  able  to  explain,  if  innocent, 
w^ere  not  called  by  incumbent,  and  the  further  fact  that  while  the  con- 
testant was  calling  and  examining  his  two  hundred  witnesses  the 
incumbent  called  none,  your  committee  can  come  to  no  other  conclusion 
than  that  the  claim  of  contestant  to  a  credit  for  these  fifty-four  votes  is 
clearly  and  fully  vindicated. 

The  contestant  also  claims  a  credit  for  fifty-three  votes  cast  by  per- 
sons not  assessed,  and,  as  he  charges,  illegally  received  by  the  election 
officers  of  the  fourth  division,  Twenty-fifth  ward.    The  law  of  Penn- 
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sylvania  on  this  subject  is  clear  and  explicit.  It  is  contained  in  the 
sixty-sixth  section  of  the  act  of  July  2, 1839,  and  reads  as  follows: 

In  all  cases  wJiere-fhe  name  of  the  person  claiming  to  vote  is  not  found  on  tlie  list  fur- 
nished hy  the  commissioners  and  assessor,  or  his  right  to  vote,  whether  found  there  or 
not,  is  objected  to  by  any  qualified  citizen,  it  shall  ie  the  duty  of  the  inspectors  to  examine 
such  person  on  oatli  as  to  his  qualifications,  and  if  he  claims  to  have  resided  within  the 
State  for  one  year  or  more  his  oath  shall  he  sufficient  proof  thereof ;  but  he  shall  7nalce 
proof  by  at  least  one  competent  witness,  who  shall  he  a  qvalified  elector,  that  he  has  resided 
Avithin  the  district  for  more  than  ten  days  next  immediately  preceding  said  election,  and 
shall  also  himself  swear  that  his  ionafide  residence,  in  pursuance  of  his  lawful  calling, 
is  within  the  district,  and  that  he  did  not  remove  into  said  district  for  the  purpose  of 
voting  therein. 

,  It  is  shown  by  the  evidence,  (page  47,)  asserted  by  the  contestant, 
(his  brief,  page  2,)  and  admitted  by  incumbent,  (his  brief,  page  61,) 
that  sixty-one  persons  who  were  not  assessed  in  this  precinct  voted  at 
the  October  election  in  1868. 

The  duties  imposed  upon  the  officers  of  election  when  such  votes  are 
tendered  are  so  plain  and  so  explicit,  and  the  reason  so  obvious,  that  it 
seems  incredible  when  we  are  informed  that  it  was  systematically  vio- 
lated from  the  opening  to  the  closing  of  the  polls  in  this  precinct.  Of 
these  sixty-one  unassessed  voters,  two,  however — No.  62,  Michael  Flem- 
ing, and  No.  353,  James  O'Donnell — are  on  the  extra  assessment.  Of 
the  remaining  fifty-nine,  Morrissey  Heron,  who  voted  No.  360,  is  Morris 
Ahern,  assessed;  Francis  Harvey,  who  voted  No.  310,  is  Francis 
Kearney,  assessed ;  Thomas  Madden,  who  voted  No.  31,  is  assessed  as 
Philip  Madden;  James  McDonough,  who  voted  No.  463,  is  assessed  as 
John  McDonough ,  Mitchell  Cornell,  No.  508,  is  E.  M.  Carnell,  who  is 
assessed;  and  No.  166,  Daniel  Hagerman,  it  is  likely  is  intended  for 
John  Hagaman,  who  is  assessed  and  voted,  but  whose  name  does  not 
appear  on  the  list  of  voters.  This  reduces  the  list  to  fifty- three.  Each 
one  of  these  persons  was  required  to  be  sworn  or  affirmed,  and  each  of 
them  was  required  to  bring  a  qualified  elector  to  testify  to  his  residence 
for  the  proper  time,  and  no  vote  could  be  legally  received  without  these 
preliminary  requirements  were  fulfilled.  .From  the  evidence  before  ns 
it  is  impossible  to  say  that  the  oaths  required  by  law  were  administered 
during  the  day,  and  the  witnesses  called  by  the  incumbent  from  these 
unassessed  persons  show  that  if  the  law  had  been  fully  or  even  par- 
tially complied  with  by  the  officers,  by  swearing  the  voter  and  examining 
him,  many  of  their  votes  could  not  have  been  received.  For  examples : 
Edward  Harraty,  No.  272,  over  twenty-two,  but  never  paid  tax;  Patrick 
Kathgan,  No.  140;  Urias  Pearson,  No.  374;  Francis  Mulvahill,  No.  94; 
Christopher  Mulvahill,  No.  362  ;  Edward  Porterfield,  No.  498 ;  Michael 
Grundy,  No.  282.  All  these  persons  swear  that  they  paid  a  tax  just 
prior  to  the  October  election,  but  not  one  of  them  was  assessed,  and 
under  the  constitution  of  Pennsylvania  the  tax  must  be  assessed  as  weU 
as  paid.  The  issue  of  those  receipts  was  fraudulent  and  the  holders  ac- 
quired no  right  by  them  which  they  did  not  ijossess  without  them.  The 
John  McDevitt  called  by  the  incumbent  did  not  prove  the  unassessed 
vote  in  that  name,  for  there  were  three  of  that  name,  including  the  wit- 
ness, assessed,  and  four  voted.  The  evidence  of  Patrick  Killroy  will 
not  answer  for  Patrick  Gillroy,  No.  358,  while  his  name  appears  as  No. 
425. 

In  the  case  of  Read  vs.  Kneass  (2  Parsons,  equity)  the  court  of  com- 
mon pleas  of  Philadelphia  struck  out  all  the  unassessed  votes  received 
without  all  the  proofs  directed  by  law.  So,  too,  in  the  case  of  Mann  vs. 
Oassidy  (1  Brewster,  11)  the  same  court  again  struck  them  out;  and  in 
the  cases  of  Batturs  vs.  Megary,  Campbell  vs.  Leech,  and  Urwiler  vs. 
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Ballier,  fibid.,  162,)  the  court  says:  "Divisions  in  which  the  law  has 
been  entirely  disregarded  should  be  stricken  out." 

At  the  election  in  which  the  names  of  contestant  and  incumbent  were 
submitted  to  the  people  of  the  fifth  district  as  candidates  for  Congress, 
the  names  of  Thayer  and  Greenbank  were  submitted  as  candidates  for 
judge. 
>!  Mr.  Greenbank  was  returned  as  elected  and  his  election  was  contested. 
A  committee  of  the  senate  and  house  of  representatives  of  Pennsyl- 
vania, selected  by  law  to  try  the  case,  declared  Mr.  Thayer  legally 
elected,  and  in  their  decision  threw  out  the  entire  poll  of  the  very  pre- 
cinct we  are  now  considering. 

At  the  same  election  several  city  and  county  o&icers  were  also  chosen. 
Both  parties  claimed  to  have  elected  their  candidates  to  these  positions. 
This  resulted  in  a  contest  lasting  for  a  considerable  period  of  time.  One 
of  the  points  in  these  several  contests  was  this  same  fourth  division  of 
the  Twenty-fifth  ward  of  Philadelphia.  In  deciding  these  cases  the 
court  said : 

In  the  fourth  division  of  the  Twenty-fifth  ward,  we  find : 

First.  Frauds  in  the  records. 

Second.  1^'auds  in  the  hoxes. 

Third.  Force  at  the  poll. 

Upward  of  fifty  persons  voted  who  were  not  on  the  assessment  list.  Others  are 
marked  as  voted  vi'ho  did  not  vote  at  all.  A  large  i>roportion  of  the  voters  were 
foreigners,  yet  not  one  naturalization  paper  was  produced.  Only  three  vouchers  and 
only  two  or  three  of  the  voters  were  sworn. 

One  officer  marked  up  the  hook  after  the  polls  closed.  There  were  a  number  of  per- 
sonations. ^A  man  who  held  an  outside  window-book  was  prevented  from  getting  to 
the  window  to  challenge,  and  after  several  efforts  a  deputy  sheriff  finally  got  the  book 
from  him.  During  one  hour  no  questions  were  asked.  None  of  these  allegations  are 
contradicted  or  even  explained  to  my  satisfaction,  and  I  find  it  again  a  hopeless  task  to 
sift  this  poll.  The  views  herein  expressed  as  to  the  sixth  and  seventh  divisions  of  the 
Seventeenth  ward,  and  the  fourth  division  of  the  Twenty-fifth  ward,  are  concurred  in 
by  the  president  judge ;  but  our  brother.  Judge  Pierce,  differs  from  Judge  Allison  and 
myself  as  to  the  effect  of  the  testimony  bearing  upon  these  last  three  divisions.  He  is 
of  the  opinion  that  the  evidence  on  this  part  of  the  case  shows  that  challenges  were 
regarded,  vouchers  required,  and  that  the  general  pro^'isions  of  the  election  law  were 
complied  with.  These  reasons  influence  his  judgment  to  the  conclusion  that  these 
polls  should  not  be  entirely  rejected,  but  that  they  should  be  purged  to  the  extent 
hereinafter  indicated. 

The  same  court  in  this  same  case,  under  the  evidence  before  them, 
undertook  to  purge  this  poll  and  threw  oat  51  votes  cast  for  the  demo- 
cratic candidates,  being  the  votes  of  persons  whose  names  were  not 
contained  upon  the  assessment  list,  and  not  including  several  single  or 
individual  votes  rejected  for  other  reasons.  In  this  action  of  the  court 
all  the  judges  seem  to  have  united. 

In  another  part  of  the  opinion  of  the  court  Judge  Brewster  uses  the 
following  language  in  reference  to  the  very  question  now  under  consid- 
eration, to  wit: 

Another  absolution  of  these  wrongs  has  been  invoked.  It  hcs  been  urged  that  if  the 
person  whose  vote  was  legally  received  is  now  called  and  he  swears  that  on  the  election 
day  he  lived  in  that  division,  the  fraud  is  instantly  purified.  We  do  not  so  understand 
the  law.  The  statute  challenges  the  man  whose  name  is  not  on  the  list.  It  matters 
not  tliat  he  is  known  to  every  man  at  the  poll ;  the  people  of  the  whole  Commonwealth 
challenge  his  vote.  The  State  steps  iu  and  says,  "You  shall  comply  with  my  law 
before  that  ballot  passes  into  the  box."  His  own  oath  of  residence  then  would  not  be 
enough.  Shall  it  avail  afterward  ?  At  the  poll  he  should  produce  a  tax  receipt,  pro- 
duce a  voucher,  and  two  oaths  should  be  administered.  This  is  all  disregarded,  and  it 
is  supposed  that  the  defect  is  remedied  if  one  of  the  four  requirements  is  complied  with 
when  the  case  comes  before  the  court.  It  is  an  answer  to  all  this  sophistry  to  say  that 
-whUe  the  law  stands  it  is  a  part  of  our  oath  to  enforce  it ;  that  an  ex  post  facto  obedience 
to  one  mandate  cannot  absolve  thg  di^egard  of  three  other  commands,  and  that  frauds 
like  these  can  only  be  purged  by  distinct  and  full  proof  as  to  every  vote  claimed  'in 
these  divisions. 
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Incumbent  in  his  brief  charges  that  six  of  these  unassessed  votes  were 
cast  for  contestant,  three  of  those,  to  wit :  Hilburn,  Hageman  and 
Mitchell  Cornell,  have  already  been  considered,  i)roved,  admitted,  and 
deducted  from  the  61.  The  other  three  votes  for  Taylor,  Bobbins, 
Swann,  and  Snyder,  proved  their  right  to  vote,  and  also  proved  that 
they  were  assessed.  There  may  have  been  other  persons  of  the  same 
name,  but  inasmuch  as  that  fact  has  not  been  clearly  established  we 
deduct  these  three  from  the  pnassessed  list,  which  reduces  it  to  50. 
We  also  think  that  the  weight  of  evidence  establishes  the  fact  that  the 
following  additional  list  of  names  should  be  deducted  from  the  unas- 
sessed list,  for  the  reason  that  the  persons  named  thereon  were  entitled 
to  vote,  to  wit:  Peter  Philij)s,  No.  333;  P.  Boyle,  413;  Thomas  Duffy, 
446;  Wm.  Mclntyre,  609;  Peter  Steelman,  511;  Dennis  Harkins,  23, 
may  possibly  have  been  intended  for  Edward  Harkins;  James  Woonan, 
241,  possibly  a  mistake  in  the  name;  Edward  Hauzgty,  272,  is  probably 
Edward  Hauraty,  who  was  one  of  the  admitted  illegal  votes  for  Reading. 
These  eight  votes  being  deducted  from  the  50  unassessed,  as  hereinbe- 
fore stated,  will  leave  42.  There  are  still  9  others  claimed  to  be  proved 
by  the  incumbent,  and  which,  owing  to  similarity  of  names,  possibility 
of  errors  in  spelling,  and  a  desire  to  err,  if  at  all,  in  favor  of  the  right 
of  franchise,  we  have  concluded  to  deduct  from  the  list  of  unassessed 
voters.  These  are  No.  243,  Wm.  Yanan  or  Yonara  or  Yunam;  No.  61^ 
Joseph  Hedding  or  Heddeng  or  Hedden;  No.  216,  Samuel  Boss;  No. 
538,  Dolty  Leonard;  379,  Dennis  Dufly;  424,  Thomas  McSorley  or 
McSorely  or  McLorley;  457,  Thomas  McCusker  or  McCluskee  or  McOas- 
ker  or  McCoskey;  548,  Thomas  Coughy  may  be  intended  for  Coffey, 
and  No  551,  Patrick  Connelly  may  be  intended  for  Patrick  Conlin. 
Deducting  these  nine  votes  from  42  before  remaining,  we  have  left  33^ 
which  we  credit  to  the  contestant  under  this  elaimj  making  his  majority 
72  votes. 

The  committee  desire  to  state  that  nearly  all  of  the  twenty  names; 
last  deducted  from  the  unassessed  list  of  fifty-three  in  this  precinct 
have  been  so  deducted,  not  because  clearly  proved,  but  for  the  reason 
that  some  doubt  was  thrown  around  these  several  cases,  and  for  the 
other  reasons  hereinbefore  stated.  In  all  of  the  thirty-three  cases  re- 
maining and  collected  the  proof  falls  entirely  short,  and  would  not  have 
justified  the  election  officers  in  receiving  any  of  these  votes. 

The  contestant  also  claims  that  the  entire  polls  in  the  township  of 
Bensalem,  and  in  the  fourth  division  of  the  Twenty-fifth  ward  should  be 
rejected,  and  these  returns  entirely  excluded  from  the  count.  But  inas- 
much as  the  determination  of  these  questions,  or  either  of  them,  in  his 
favor  could  only  add  to  his  majority,  already  clearly  established,  the 
committee  has  not  determined  these  questions.  In  regard  to  them  we 
only  add  that  the  fourth  division,  Twenty-fifth  ward,  was  considered  by  a 
committee  of  both  branches  of  the  legislature  of  Pennsylvania,  and  the 
entire  poll  rejected.  It  was  again  considered  by  the  court  in  Philadel- 
phia, and  two  of  the  ^ndges  advocated  the  exclusion  of  the  entire  poll. 
The  other  two  dissented  from  this  view,  but  the  whole  court  united  in 
rejecting  51  unassessed  voters  in  this  precinct. 

The  township  of  Bensalem,  in  the  opinion  of  the  committee,  presents 
a  condition  of  things  even  more  glaring  and  more  dangerous  than  in  the 
fourth  precinct  of  the  Twenty -fifth  ward.  No  explanation  has  been  given , 
indeed  none  has  been  offered,  to  account  for  the  strange  exhibition  of 
fraud  or  mistake;  or  both,  which  occurred  at  this  poll.  It  will,  probably, 
never  be  answered,  and  it  is  greatly  to  be  hoped  that  it  iflay  remain 
forever  unparalled.  ;  i    '    - 
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RECAPITULATION. 

Eeading  received  by  general  return 13, 199 

Votes  oflered  for  him  and  improperly  rejected,  (Statement  D)  . .  13 

Error  in  addition,  Twenty-second  ward 6 

Error  in  addition,  eighth  division.  Twenty-second  ward 1 

Total 13, 219 

Deduct  illegal  votes  admitted,  (Statement  A) 58 

Deduct  illegal  votes  proved,  (Statement  B) 51 

Deduct  illegal  votes,  Bensalem 27 

Deduct  unassessed  vote  fourth  division,  Twenty-fifth  ward. .     33 

169 

Total  vote  for  Eeading 13, 050 

Taylor  received  by  a  general  return 13, 158 

Votes  offered  for  him  and  improperly  rejected,  (Statement  E)  . .  4 

Error  in  addition  and  return,  fourth  division.  Twenty  fifth  ward.  6 

Error  in  addition  and  return,  Bensalem 27 

Error  in  return,  second  precinct,  Twenty-second  ward 10 

Total 13, 205 

Deduct  error  in  third  division,  Twenty- third  ward 60 

Deduct  illegal  votes,  errors  in  count  and  tickets,  (State- 
ment C) 23 

83 

Total  vote  for  Taylor 13, 122 

Total  vote  for  Eeading     13,  050 

Taylor's  majority 72 


The  committee,  therefore,  offer  the  following  resolutions: 

Resolved,  That  John  E.  Eeading  is  not  entitled  to  a  seat  in  this  House 
as  representative  from  the  fifth  congressional  district  of  Pennsylvania. 

Resolved,  That  Caleb  N.  Taylor  is  entitled  to  a  seat  in  this  House  as 
representative  from  the  fifth  congressional  district  of  Pennsylvania. 

All  of  which  is  respectfully  submitted. 


APPENDIX. 
A. — Illegal  votes  cast  for  ineunibent,  admitted  in  his  brief. 


1^0.        Kame  of  voter. 


Place  of  voting. 


Witnesses. 


Remarks. 


PHILADELPHIA. 


John  Fischer 

Daniel  Farley  .... 
Bansler  Barber  — 
"William  S.  Touell . 
Owen  McGovem  , 
Edward  Hauraty . 
Thomas  O'Brien  . . 
James  Brogan .... 

James  Short 

George  W.Myers. 

Peter  Farrel 

Edward  McVey  ..  . 


2d  div., 
5th  div. 

do 

4th  div. 

do 

do 

do 

do 

do 

do 

do 

do 


22d  ward  . . . 
,  25th  ward  . 


25th  ward  . 


John  Fischer 

Daniel  Farley 

John  O.  Sees 

William  S.  Yonell 

Owen  McGovem  .... 
Edward  Hauraty  . .  .  - 

Lydia  Scull / 

Ellen  Fitzpatrict 

Mary  Gallagher 

George  W.  Myers 

Peter  Farrel    

Edward  MoVey 


78,79 


225 

230 

3T4 

66 

67 

67 


68 


Non.resident. 
Fraud,  nat.  papers. 
JJou.resident. 
Alien. 

Do. 
Non.payment  tax.- 
Non.resident. 

Do. 

Do. 
Personated. 

Do. 

Do. 
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A.— Illegal  votes  cast  for  incurribent,  fc, — Continued. 


Ifame  of  voter. 


BUCKS  COUNTY. 

Henry  Eeinlieimer.. 
Christopher  Eatican . 
Henry  Althonse  . .  , . 


Frederick  Frash 

Allen  Sherer 


George  Keller 

George  N.  Patrick  . 

Samuel  E.  Eggert. , 

Daniel  Harrity 

William  Bark 

John  Panl 

John  "Weaver 


J.  K.  Polk  Parry. 
Eichard  "Welch . . . 

James  K.  Polk  Evans 

Henry  Kant 

William  Emory 

George   Streepy   or 

Strebick. 
Willliam  Amendt . . . 

George  Myers 

Michael  Eupel 

Levi  L.  Diley 

G.Dallas  Niblick... 

John  O.  Service 

"WilUam.  Moore 

George  Alhoff 


Jacob  Fisher. 


Charles  M.  Amey . . 

George  Woifington. 

John  Cogan 

Nicholas  Gihney  . . . 
Michael  Welsh  . . .  . 

Patrick  Ward 

John  Qninn 

Dennis  Cleary 

Kichard  Skaia  . 


Place  of  voting. 


Milford  Township. 
do \ 


.do  . 


Warminster  . 
Milford 


Haycock  To-vrnship  ? 

do 

, do \ 

Lower  Makefleld 

do. 


Bristol  Township. 

Bristol  Borough . . 

do , 

do 


Southampton  . 

Tinicum 

do 

Nockamixon . . 


do 

do 

Bridffeton 

Klchland 

Buckingham ■. . . 

Doylestown  Borough . 
Warminster 


-do. 
.do  . 


New  Hope  . . . 

Hilltowu 

Quakertown  . 

Durliam 

do 

do 

do 

do 

do 


Edward  Delahant v . . ' do  . 


Henry  Minnebach . 
Patrick  Sexton 


John  Fogarty  - .  . . 

James  Barlow 

Nathan  Rambeau  . 

David  Hess 

Thomas  Fox 

Thomas  Hooper. . . 

Theodore  Jones  -  - 


do  . 


do    .. 

Bensalem . 

do  ... 

do  --- 

do  ... 

do  ... 


.do  . 


Witnesses. 


Joseph  Miller ^ 

Henry  Eeinheimer.  \ 

AUen  Sherer ) 

James  Cressman . . .  ) 

S.W.Weiss \ 

W.  Weil 3 

James  Cressman... 

S.  W.  Weiss 

W.  Weil 

James  Cressman  . . . 

S.  W.  Weiss 

W.  Weil 

Allen  Sherer 

George  Keller \ 

S.  B.  Thatcher 3 

Georee  N.  Patrick  . . . 

S.  it.  Eggert \ 

S.  A.  Smith 5 

Daniel  Harrity, 

William  Burk 

John  Paul 

J.  B.  Pennington. . .  ? 

J.  S.  Tomlinson 5 

J.  S.  Tomlinson 

Richard  Welch 

J.  K.  P.  Evans  . .  . .  ? 

J.  C.  Evans 3 

Henry  Runt 

William  Emory 

F.  Strebick 


William  Amendt . .  . . 

George  Myers 

Michael  Rupel 

Levi  L.  Dilev 

G.D.  Niblick 

John  0.  Service 

William  Moore 

George  Alhoff ? 

Robei-t  Beans 5 

Jacob  Fisher \ 

Robert  Beans 3 

Charles  Mathews  . .  \ 

John  Pitcock 5 

George  Wellington . . . 
Richard  L.  Bruff . . .  \ 
S.  J.  Leviuk > 

Fraudulent  natural- 
ization x>apers  fur- 
nished   by    Levi . 
Black,  democratic^ 
itiaijet-t'tr  of  elec- 


tion. 

Patrick  Snxton.. . 

B.  F.  Fackeuthrall. . 

W.  H.  Paxon 

J.  W.  Walton 

David  Hess 

Thomas  Fox 

Thomas  Hooper 

Albert  Taylor i 

S.  H.  Harrison \ 


Page. 


22,23, 
195 

22,  23, 
195 

22,  23, 
195 

24 

23, 196 

217 

196, 199 

180 

179, 180 

181 


182 
135 

189, 191 

201 

■  205 

203 

203 
204 
204 
208 
210 
210 
212 


214, 215 

216 

222,  228 

159. 160, 
162, 163, 
164, 165, 
308,  210, 
209,  218, 
235,  237, 

238 

160. 161,  > 
208,218,  S 

206,  225  > 


140 
156 
166 
167 
171 


Remarks. 


Minor. 


Pauper  from  alms- 
house. 

Pauper  from  alias- 
house. 

Pauper  from  alms- 
house. 

Minor. 

Non-resident. 

Alien. 

Non-payment  tax. 

Do. 

Do. 

Alien. 

Non-payment  tax. 

Non-resident. 
Fraud,  nat.  papers. 

Non-resident. 

Alien. 

Non-payment  tax. 
Minor. 

Non-resident. 
Non-payment  tax. 

Do." 
Minor. 
Non-payment  tax. 

Do.  ' 

Do. 

Do. 

Do. 

Minor. 
Do. 
Non-resident. 


Fraud,  nat.  papers 


Do. 

Do. 

Non-resident. 

Do. 
Minor. 
Alien. 
Non-resident. 

Minor. 


Ill  adclition  to  the  above  lie  (iucnmbeiit)  admits,  in  brief,  that  contestant  is  entitled 
to  a  credit  of  twenty-four  votes  in  Benealein  TownBhip— making  in  all  eighty-two  votes 
admitted  illegal  by  incumbent. 
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B. — Illegal  votes  cast  for  incumhe^it  in  Ihe  Twenty-second,  Tioenty-third,  and  Ikoenty-fiftli 
wards  of  Philadelphia  and  in  Buchs  County,  not  admitted  in  his  hrief,  l)ut  proved  by  the  evi- 
dence, in  the  judgment  of  the  committee. 


Name  of  voter. 


PHILADELPHIA. 

Nieliolas  Bitner. . . 
Lawrence  Kelly. . . 

Andrew  Brown.. 


Kicliard  Doubleday 

■William  Calder 

Wmiam  CWlds .... 

George  Finder 

Joaepli  Lukena 


James  McLaughlin. . 


Kictard  O'Leary. . 


Owen  Sheridan - 


Kobert  Armstrong 

John  Kennedy 

John  Laflfey 

Frederick  Kopp . . . 

Lewis  Bingham... 
George  Mott 


Owen  McKenna. 
John  Schickling . 


Patrick  Collins 

"William  Concius. . . 
"Washington  Gandy 

Daniel  flarkins 

Thomas  MoGovem. 

John  Mcll vaine 

James  McKenna. . . 

BUCKS  COUSTV. 


Alkantis  Markley. 

Henry  Miller 

John  Heller 

Enos  "Wolf 

Isaac  Blank 

Henry  Kresimer . . 

John  Giffen 


Israel  Correll 

John  Dill 

Nathan  Reiter 

Jacoh  Bartholomew 

Benjamin  Foster- . . 
Thomas  "WlUard  . . . 

Thomas  Terry 

L.  H.  Vandegrift.  -  - 

John  "Weaver 

Keron  Turley 

Thomas  Garrigan. . 

Edward  Heeding... 
Thomas  Kiernan... 
James  C.  Cornell... 


Place  of  voting. 


1st  div., 
4th  div. 


22d  ward 

22d  ward  . . . 


7th  div.,  22a  ward  . 


10th  div, 
1st  div., 
5th  div. 

do 

7th  div., 

7th  div., 


.,  22dward.  < 
22d  ward. . . 
22d  ward..  < 


22d  ward  . 
23d  ward.. 


8th  div.,  23d  ward. 


.do  . 


do 

do 

do 

do 

do 

1st  div.,  25th  ward. .". 

2d  div.,  25th  ward. . . 


5th  div.,  25th  war 


.do  . 
-do. 


'-S 


4th  div.,  25th  ward. . . 

do 

do 

do 

2d  div.,  22d  ward  . 


Milford  Township. 

do 

do 

do 

do 

do 


.do  . 

.do  . 

.do  . 
.do. 


Haycock  Township  5 

Bensalem  Towns'p. . . 

do 

do 

do 

do 

Durham  Township  . . 
do 


Bristol  Borough  ...  5 


,do 
lUddletoa  Towns' 


"Witnesses. 


Thomas  F.  Middletou. 
Alexander  P.  Keyser. 
Eev.  J.  H.  M.  Knox  ) 

Thomas  Button > 

William  Dunlap ) 

E.  Doubleday I 

Thomas  Dutton 3 

Thomas  F.  Middleton . 

Thomas  Dutton ) 

"William  Hopkins  ..  S 
George  R.  ILrickbaum 

William  Dunlap 

E.  r.  Dungan ? 

Jesse  H.  Cottman..  3 
Kichard  O'Leary. . .  ) 

W.K.Pigott > 

S.Getty S 

Owen  Sheridan 

W.K.  Pigott. 

W.  Taylor 

S.Getty _ 

Patrick  Ellison \ 

W.  K.  Pigott 5 

John  Kennedy ^ 

W.K.  Pigott 3 

John  Laffey ? 

W.  K.  Pigott 3 

W.K.  Pigott \ 

S.Getty 3 

W.  K.  tigott ? 

S.Getty 3 

Tlieodore  F.  Weyser . 

William  Sargent... 

Owen  McKenna 

John  Schickling, , 
John  Bergman. 
John  Hanseman 
John  C.  Sees 
John  C.  Sees 
Washington  Gandy  . . 

Daniel  Harkins 

Mary  A.  McGovern 
John  McHwaine  . . . 
Louis  Wagner 


*- . . .  ) 

-\ 

a.....  > 


Alkanus  Markley. 

Stephen  Ortt 

Peter  Kline 


John  GriiEn 

Summers  A.  Smith  . 

Israel  Correll ? 

James  Cressmen  ...  J 
"William  M.  Schaffer  ? 
James  Cressman ...  3 

J".  Bartholomew ) 

S.  B.  Thatcher 5 

Benjamin  Foster  . . . 
Thomas  "Willard  . . . 

Thomas  Terry 

L.  H.  Vandergrift. . 

John  "Worrell 

Levi  Black 

Thomas  Garrigan. . 

J.  S.  Tomlinson 

Albert  Heeding 

Thomas  Kiernan. . . 
J.  S.  Stackhouse  . . . 

E.  G.  Harrison 

John  P.  Thompson. 


Page. 


121 
114 

83, 117 

83,84 

121 

83, 124 

120 
117 


309  5 


9.5,97,  ; 
110,  369  : 


95,97 

96,97 

97 

97,  300 

97,  369 
123 

109,  361 

106, 107 

226 
226 

68 
220 
221 

72 
84,85 


Remarks. 


20, 196 

21,23,  ) 
198  5 

18,23 

28,29 

166 
167 

171, 172 
167 
187 

209-218 
207 

182, 183 


173,188,  ' 
194; 


Fraud,  nat.  papers. 
Non-resident. 

Minor. 


Not  naturalized. 

Non.resident. 

Minor. 

Fraud,  nat.  papers. 
Minor. 

Not  in  State  long 
enough. 


Soldier. 


Do. 
Do. 


Do. 
Do. 


Not  long  enough  in 
division. 

Non-resident. 


Minor. 

Non-resident. 
Fraud,  nat.  papers. 
Personated. 

Do. 
Personated,  dead. 
Fraud,  nat.  papers. 


Colonizer. 
Do. 
Do. 
Do. 
Do. 
Do. 

Non-payment  tax. 

Non.resident. 

Colonizers. 

Non-resident. 

Do. 
Non-payment  tax. 

Do. 

Do. 
Non-resident. 
Fraud,  nat.  papers. 

Do. 

Alien. 

Fraud,  nat,  papers. 

Non-payment  tax. 


H.  Mis.  Doc.  152- 
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DIGEST    OF    ELECTION    CASES. 
B. — Illegal  votes  cast  for  incumbent,  ^-c. — Continued. 


Name  of  voter. 


Place  of  voting. 


■Witnesses. 


Bemarks. 


BUCKS  COUNTY— Con, 

John  Bolatenhart . . . 

Matthew  Gorman. . . 

John  Summers 

Andrew  Euple 


Ifoi'tham'ton  Tow' 


-do. 


•1 


Tinicttm  Township  5 
Bridgeton  district.  \ 


Jesse  B.  Twining  .. 

Charles  Craven 

James  W.  Bartlett. 

Thomas  Swezey } 

Chai-les  Craven > 

John  Summers ( 

Isaac  Summers 5 

S.  A,  Smith ? 

S.  C.  PurseU 5 


192,199,  \ 
230  5 

194, 199 

201 

202,  205 


Fraud,  nat.  papers. 

Do. 
Minor. 
^Non-payment  tax. 


In  Philadelphia,  26;  in  Bucks  County,  25 — total,  51. 


C. — Illegal  votes  cast  for  contestant,  admitted  in  his  brief. 


No.      Names  of  voters. 


Frank  McDonald  . . 

Frank  Biims 

Chas.  M.  Bums,  sr. 
Chas.  M.  Burns,  jr . 

John  Cai'son 

Charles  G.  Hall . . . . 
Edgar  Adam 


George  0.  Bond. 

Thomas  Failey  . 
Robert  Prior  . . . 


John  Badford  .... 

"William  Kirkham. 
Sickler  Griskler . . 


George  Smith  . .  . 
Tilghman  Gottschalk 


John  Eaflferty 

Alex.  P.  Mercer  . .  . . 
Thomas  "W.  Finney. . 
Two  tickets  folded 
together. 

One  (improperly  re- 
jected) sticker. 

Lewis  Leisler 

Jacob  Meyer 


Place  of  voting. 


4th  div.,  22d  ward. .  J 

Sthdiv.,  22d  ward... 

do 

do 

10th  div.,  23d  ward.. 
do 

Newportville  Bucks 
County. 

Solebury,  Bucks  Co.  \ 

do 

Lower    "Wakefield,  C 
Bucks  County.      I 

do .\ 

do 

Northampton,  Bucks 

County. 
Warrington,  Bucks  ( 

County.  I 

New  Britain,  Bucks  ) 
County.  i 

Bristol 

10th  div.,  22dward.. 

Bristol  Township 

Falls  Township 


do  . 

Bristol  . 


6thdiv.,22dwavd. 
do 


"Witnesses. 


F.  McDonald  . . . 

J.  E.  White 

F.Burns 

C-  M.  Burns,  sr  . 
C;  M.  Burns,  jr. . 

John  Carson 

C.G.Hall 

E.  Adam 


G.  E.  Lear . . . 

B.  L.  Cope  . . . 
F.  Farley  .... 

C.  "Vansant... 

B.  Prior 

B.  Prior 

J.  Badford . . . 
W.  Kirkham  . 
H.  LefFerts  ... 


Lydia  Smith 

G".  Smith 

B.  Godshalk 

T.  Godshalk 

E.  M..Bussell-... 

John  Bafferty 

William  Swemm  . 
J.  S.  Staekhouse  . 
Lovett 


, do., 

Biching  . 


Albright  Clark. 
do 


324,  328 

314 

314 
314 
335 
336 
290 

292,  293 

293 

294,  336 

336,  355 

295 
297 


291,  358 

184, 185 
312 
289 


290 


300,  301 
300,  301 


Bemarks. 


Probably  a  minor. 

Non-resident. 

Do. 

Do. 
Non-payment  tax. 
Fraud,  nat.  papers. 
Not  in  State  long 
enough. 

Do. 

Do. 

Do. 


Do. 

Alien. 


Minor. 

Do. 

Alien. 

Fraud,  nat.  papers. 

Alleged  non-resd't. 


D. — List  of  persons  who  offered  to  vote  for  incumhentj  and  were  improperly  r^ecied. 


Name  of  voter. 


Place  of  voting. 


Page. 


Thomas  McMann 

Christ.  Hollander — 

Patrick  Lee 

Francis  Boach 

Harper  Yerkes 

Christian  Schlitt  — 

Thomas  Boyle* 

Patrick  Conway* 

Michael  Preill* 

Martin  Hunt* 

Chailes  McNally*  . . . 
Charles  McDermott* 
John  Sweeney* 


Middletown , 

Lower  Wakefield 

9th  division,  22d  ward. 
5th  division,  22d  ward. 
2d  division,  23d  ward.. 
Middletown 


301,  399,  405 

294 

315 

321,  406 

331,  332 

340 


*  See  Brightly's  testimony,  on  pages  364,  366,  relative  to  6th  division,  22d  ward. 
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E. — List  of  coters  who  offered  to  vote  for  contestant,  and  were  improperly  rejected. 


No. 

Name  of  voter. 

Place  of  voting. 

Page. 

Kemarks. 

1 

Jolin  "W.  Penn 

4tli  division,  25th  "ward. . 

Milford  Townsliip 

MiUbrd  Townsliip 

W.EookhiUTo-wnship.. 

73 
19,26 
19,25 

30 

f 

George  W^eiss      

T 

Leidy  Landis    

4 

F. — Alleged  illegal  votes  east  for  contestant,  denied  in  Ms  hrief,  and  not  proved  hy  the  evidence 

to  have  heen  illegal. 


No. 

Name  of  voter. 

Place  ol  voting. 

1 

Samuel  Ely 

Upper  Wakefield 

o 

ft 

Lower  Wakefield 

4 

Yardley  Tomlinaon 

William  T.  Blakely 

George  S.  Bepplier 

Samuel  S.  White 

1 

Middletowu 

6 

7 

2d  division,  22d  ward. . . . 

2d  division,  22d  ward 

4th  division,  22d  ward. . . 
5th  division,  22d  ward. . . 

2d  division,  23d  waxd 

2d  division,  23d  ward 

2d  division,  22d  ward. . . . 

2d  division,  23d  ward 

2d  division,  23d  ward  — 
Milford  Township 

R 

9 

in 

11 

1" 

Kobert  Henry 

13 

tTonathan  Walton 

14 

William  Cook 

Ti 

.TnliTi  RtO"t 

Page. 


Kemarks. 


295,  296 

Attacked  on  residence. 

27,  298 

Alleged  non-payment  of  tax. 

355 

No  proof  for  wliom  vote  cast. 

303,  337,  338 

Perfect  right  to  vote. 

338,  339 
307 

Had  right  to  vote. 

308 

Do. 

320,  321 

Do. 

322,  323 

Do. 

326 

Do. 

327 

Do. 

328 

Do. 

329,  334 

Do. 

330 

Do. 

198 

Do. 

-Votes  cast  for  incumbent  and  charged  as  illegal  hy  contestant,  tut  in  the  judgment  of  the 
committee  not  clearly  proved  illegal  by  the  evidence. 


No, 


15 
16 

17 
18 

19 

20 

21 


Name  of  voter. 


Thomas  Gallagher  . 

James  Owens 

Quiren  Eckfeldt  -  - . 

Jacob  Gomeringer  . 

John  O'Brien 

Charles  Hughes 

Samuel  Getty 

Patrick  Ellison 

Michael  Fan'el 


Hugh  McLaughlin . 
Edward  Shields 


James  Clary  . 
Peter  Hobin  . 


14  i  Peter  Held. 


Charles  Fisher 

Herman  Gafkin 

James  Larkin 

James  McGiven 

Benjamin  Knowles.. 
James  Britt  or  Butt. 

A.  J.  McLea 


Place  of  voting. 


id.  \ 


4th  div.,  22d  war 

5th  div.,  22d  ward. .. 

8th  div,.  22d  ward. 

9th  div.,  23d  ward. .'. 

2d  div.,  22d  ward 

6th  div.,  23d  ward... 

8th  div.,  23d  ward,  i 
8th  div.,  23d  ward.  J 
8th  div.,  23d  ward  \ 


8th  div., 
St'-  div., 

8th  div., 

8th  div., 

8th  div., 

8th  div., 

8th  div., 

8th  div., 

8th  div., 

8th  div., 
5th  div.. 


-i 


23d  ward. 
23d  ward. 

23d  ward 

23d  ward. 

23d  ward. 

23d  ward.  ! 

23d  ward.  J 

23d  ward.  5 

23d  ward.  | 

23d  ward.  J 
25  th  ward.. 


ethdiv.,  25th  ward..    A.  J.  McLea 


Witnesses. 


■;:S 


Alex.  P.  Keyser, 

Wm.  Joyce 

Edwin  Markley 
Geo.  E.  Krickbaum 
G.  R.  Xrickhanm.  ? 

C.  B.  Guyger 5 

W.  Hergesheimer  . . 

John  O'Brien 

Charles  Hughes 

S.  Getty ) 

W.  K.  Pigott i 

Patrick  Ellison. . .  ( 

W.  K.  Pigott j 

Michael  Earrel . . .  ? 
W.  K.  Pigott S 

Hugh  McLaughlin  > 

W.K.  Pigott i 

Edward  Shields  . .  ? 

W.  K.  Pigott 5 

J.  Clary j 

W.K.jPigott \ 

Samuel  Getty ) 

Peter  Hobin ( 

W.K.  Pigott 5 

P.Held-.; > 

W.  K.  Pigott > 

Samuel  Getty ) 

Charles  Fisher... 
W.  K.  Pigott  . . . 
Herman  Gafkin  . 

W.K.  Pigott 

James  Larkin  . . . 

W.K.  Pigott 

W.  K.  Pigott 

S,  Getty 

W.  K.  Pigott  .... 

S.Getty 

John  C.  Sees 


Page. 


23^ 


114, 118, 
123 

120 

120, 121 

118 

81 

112, 113 

91,369,  ) 

370,  97  5 

92,97 
92,97 


92,  97 
93,97 

94,97 


93,  97, 
37 


94,97,  ) 
369  3 

96,97 

96,97 

97 

97,  369 

97,  369 
326 

105,6 


Remarks. 


Non-resident  and 
fraudulent  natural- 
ization papers. 

Fraud't  nat.  papers. 

Eraud't  nat.  papers- 
Non-resident. 
Fraud't  nat.  papers. 
Non-payment  of  tax. 

Soldier. 
Soldier. 
Soldier. 

Soldier. 
Soldier. 

Soldier. 

Soldier. 

Soldier. 

Soldier. 
Soldier. 
Soldier. 
Soldier. 

Soldier. 

Eefused    to    answer 

election  officers. 
Non-payment  of  tax. 
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G.— Votes  cast  for  hicumbent  and  charged  as  iUcrjal  lij  contestant,  ^-c— Continued 


No. 


Name  of  voter. 


Joaepli  S.  Eekley. . 

Daniel  Lenuau 

Joseph  Greer 

John  Murphy 

James  Keating 

Thoraas  McSorley. 

Jaa.  Fulham 

Adam  Pretty 

JohnGallager. 


"William  Shipe 

"William  Henry 

Mich'l  McNinuey.jr. 


James  Cowley 

Thomas  Qoyle 

William  Gregg 

John  M.  Hooper  . . . 

David  Green 

Thomas  B.  Jones  . . 
"Wni.  Yansant,  No.  1 
John  Casey 

Theodore  Baker 


Edmund  C.  W-iUs  . . 
Joseph  Drum 

Nicholas  Hayden  . . 

John  D.  Erwin , 

John  Me  Avoy 

Anthony  Storm 


Levi  M.  Pickle . 


Lawrence  Senter. 
PeterHiggins 

Samuel  Amey 


Jacob  Eratzen 

Cha's  Montgomery. 


Place  of  voting 


Bensalem  Towns'p. . 
Durham  Township  < 

Durham  Township  < 
Durham  Township . . 
Durham  Township  5 
Falls  Township 


Falls  Township 
Monisville  Borough 

Bristol  Borough 

Bristol  Borough 

Bristol  Borough ...  J 

Southampton  Twp  . . 
Northampton  Twp.. 

Northampton  Twp  i 

Northampton  Twp  5 
Northampton  Twp. . 
Nockamixon  Twp .  5 

Bridgeton  district.  < 

"Warrington  Twp  .  I 
"CTpper  Makefield. .  5 

Now  Hope  Boro'  . .  < 

New  Hope  Boro'  . .  5 
Bensalem 


"Witnesses. 


Joseph  S.  Eckley . . . 
Thomas  Dickson  . . . 

Joseph  Greer 

John  Murphy 

J.  Keating 


Louis  TVagner.. 


James  Creasman . .  ) 
Samuel  "W.  "Weiss.  > 
Isaac  G.  Gerhart . .  ) 

"William  Henry 

Nicholas  Gibney. .  ) 

Levi  Black \ 

Exhibit  No. 23....  5 
Nicholas  Gibney  -  -  ? 

Levi  Black \..  ] 

Thomas  Coyle 

A.  S.  "White ? 

S.  A.  Neeld ) 

Theo.  F.  Burton 

David  Green 

Thomas  B.  Jones  . . . 

J.  S.  Tomlinson 

John  Casey 

Theodore  Baker  . .  ? 
Andrew  Schaffer  .  5 
Edmund  C  "Wells  . . . 

Joseph  Drum 

Jesse  B.  Twining.  ? 
Charles  Craven...  S 
Jesse  B.  Twining.  ? 
Charles  Craven...  j 

John  McAvoy 

S.  A.  Smith i 

Antoin  Storm 
S.  A.  Smith... 
Isaac  McCarty 
S.  C.  Purcell . . . 
Lawrence  Senter  .  ( 
Geo.  M.  Garner. . .  j 

A.  "Williams > 

T.  J.Doan I 

Jacob  Magill ) 

"W.P.Magill \ 

John  Pidcock ) 

John  Magill ? 

John  Pidcock > 

C.  Montgomery 


:;;;s 


106 
104 
225 
104 
366 
111 
108 
84,  85,  86 
85 

22,  23,  26 

168 

208,209,  ) 
235  5 

161,209,  \ 
235  5 
207 


173 

180 
178 
182 
187 


189 
191 

192, 199 


192,  SCO 

193 

902,  204 

202,206,  ) 
209  5 

211,  212 

213,  214 


Eemarks. 


If  on-paj^ment  of  tax. 
Non-resideut. 
Alien. 
Personated. 
Fraud' t  nat.  papers. 


Kon-resideut. 
Eefused  to  answer. 
Fraud't  nat.  papers. 

lYaud't  nat.  papers. 

nTraud't  nat.  papers. 

!N"on-resident. 

Kon-resident. 
^Non-payment  of  tax. 
Non-resident. 
!Non-payment  of  tax. 
Praud't  nat.  papers. 

Alien. 

!N"on-payment  of  tax. 
Frautt't  nat.  papers. 

Fraud't  nat.  papers. 

Non-resident. 
Fi-aud't  nat.  papers. 
Non-payment  of  tax. 

Non-payment  of  tax. 

Non-resident. 
Non-resident. 

Non-resident. 

Alien. 
No  tax. 


MINORITY  EEPOET. 

April  4,  1870. — Mr.  Eandall,  from  tlie  Committee  of  Elections,  submitted 
the  following  as  the  views  of  the  miuoritj'. 

The  majority  of  the  sub-committee  of  the  Committee  of  Elections  have 
reported  to  the  House  (see  report  No.  50)  that  in  the  above  case,  in 
their  judgment,  Caleb  IT.  Taylor,  the  contestant,  received  a  legal  major- 
ity of  72  votes  over  John  E.  Beading,  the  returned  member  from  the 
fifth  congressional  district  of  the  State  of  Pennsylvania  for  the  forty- 
first  Congress. 

I  difier  from  the  conclusion  arrived  at  by  tliem,  and  proceed  to  state, 
in  detail,  the  points  of  difference. 

1. — CoLONizEK  Vote  in  Milfoed  Township,  Bucks  County. 

I  think  the  committee  erred  in  charging  the  votes  in  appendix  of 
report,  Schedule  B,  from  number  28  to  number  32,  inclusive,  five  voUs 
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as  illegally  cast  for  the  sitting  member,  to  wit:  the  names  of  Henry 
Miller,  John  Heller,  Enos  Wolf,  Isaac  Blanlc,  Henry  Kresimer.  There  is 
no  proof  that  they  voted  anywhere,  and  certainly  none  that  they  voted 
in  Milford  Township.  Alkanus  Markley,  who  admits  himself  to  have 
been  a  colonizer,  and  to  have  voted,  distinctly  states  that  he  does  not 
know  that  any  of  the  five  voted ;  while  Stephen  Ortt  and  Peter  Kline 
(all  witnesses  for  the  contestant)  testify  to  the  same  effect.  It  is  nowhere 
shown  that  either  of  these  five  persons  voted,  but  is  distinctly  sworn  to 
by  the  above-named  witnesses,  who  were  about  the  polls  all  day,  and 
who  Imew  tlie  men,  that  they  did  not  see  or  hnow  of  any  of  them  voting. 
Had  these  men  voted,  it  could  have  been  readily  shown  by  the  contestant 
filing  of  record  a  certified  copy  of  the  list  of  voters  of  said  township. 
In  the  absence  of  this  list  (filed  in  the  case  of  other  precincts  or  divisions, 
where  illegal  votes  were  charged  against  the  incumbent  by  the  con- 
testant) and  of  any  testimony  in  any  way  connecting  these  names  with 
the  fact  of  voting,  these  five  votes  are  wrongly  charged  against  the 
sitting  member.  These  five  votes,  deducted  from  the  72  alleged  by  the 
majority  of  the  committee  to  be  the  contestant's  legal  majority,  reduce 
that  alleged  majority  to  67. 

The  following  testimony  is  all  that  bears  upon  the  question  of  these 
five  votes  excepted  to,  and  on  which  the  majority  of  the  committee 
resolved  to  charge  these  against  the  sitting  member. 

Testimony,  pp.  15  and  16: 

Alkanus  Markly,  the  above-named  witness,  being  duly  sworu  according  to  law, 
deposes  and  says : 

I  live  in  Upper  Hanover  Township,  Montgomery  County ;  I  have  lived  in  Montgom- 
ery County  about  twenty-two  years.  There  were  six  of  us  came  from  Montgomery 
County  into  Bucks  County,  at  the  last  October  election,  for  the  purpose  of  voting.  They 
were  myself,  Henry  Garis,  Isaac  Blank,  John  Seller,  Henry  Wismer,  Enos  Wolf.  Henry 
Miller  was  also  one  of  the  party;  they  came  from  the  neigborhood  of  Hoppeuville, 
Montgomery  County;  we  came  to  Gearysville.  Gearysville — I  don't  know — 1  think  is 
in  Mihford  Township ;  I  don't  know  whether  the  whole  party  voted ;  I  did  not  see  them 
vote;  I  did  not  see  any  one  put  in  a  ticket;  I  did  vote;  I  voted  for  Heading  for  Con- 
gress; I  dou't  know  the  persons  who  gave  tickets  to  the  other  parties;  I  came  over  to 
make  my  home  there,  to  work  at  cigars.        *  »  ♦  *  » 

Question.  Did  you  mean,  in  answer  to  Mr.  Simpson's  question,  to  say  that  the  whole 
of  this  party  came  to  Gearysville  to  work  at  cigar-making,  or  to  vote  in  Milford? — 
Answer.  They  did  not  all  come  over  to  work  at  cigars,  but  I  don't  know  whether  they 
came  to  vote.  I  came  over  to  work  and  to  vote.  The  ticket  I  voted  was  in  German, 
aud  I  canuot  read  German — I  can  read  English.  When  I  got  my  ticket  I  opened  it  ancl 
it  was  German.    The  person  who  gave  it  to  me  said  it  was  for  Dr.  Eeading.     *     *     * 

Q.  Did  you  not  tell  Mr.  Yardly  that  you  saw  these  persons  vote,  and  that  Mr.  Hoff- 
man gave  them  the  tickets  that  they  voted  ? — A.  I  only  said  that  I  saw  Mr.  Hoffman 
give  them  the  tickets.    Mr.  Hoffman's  name  is  Joseph. 

Testimony,  p.  27: 

Stephen  Ortt,  a  witness  called  by  contestant  to  be  examined  under  twenty-sixth 
specification,  being  duly  affirmed,  says  : 

I  reside  in  Milford  Township,  Bucks  County.  I  voted  at  the  general  election  in  Octo- 
ber last,  in  Milford. 

Question.  Have  you  any  knowledge  of  any  one  voting  at  said  election  who  was  not 
qualified  by  law  to  vote  ? — Answer.  No,  sir. 

Q.  Have  you  any  knowledge  of  any  one  being  induced  to  come  into  Milford  Town- 
ship to  vote  at  said  election? — A.  No,  sir. 

Q.  Don't  you  know,  Mr.  Ortt,  of  parties  coming  from  Montgomery  County  to  vote  at 
that  election  1 — A.  No,  sir. 

Q.  Do  you  know  Henry  Miller,  residing  in  Montgomery  County,  a  teacher? — A.  I  do. 

Q.  Do  you  know  of  his  being  induced  to  come  from  Montgomery  County  to  the  Mil- 
ford election  ? — A.  No,  sir.  I  don't  know  whether  he  voted.  He  lives  in  Montgomery 
County,  either  in  Malborough  or  Upper  Hanover  Township.  He  has  lived  there  in 
Montgomery  County  as  long  as  I  know  him.  I  .know  John  Heller.  He  lives  in  Mont- 
gomery County,  iu  Upper  Hanover  Township.  He  has  lived  there  between  two  and 
three  years.     I  do  not  know  whether  be  voted.     I  do  know  Enos  Wolf.    He  resides  iu 
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Montgomery  County  now.  He  has  resided  there  about  two  years.  I  don't  know  of  a 
Mr.  Wolf's  voting  at  the  election.  I  know  Isaac  Blank.  He  lives  in  Montgomery 
County.  He  has  lived  there  about  eight  years,  with  his  father.  I  do  not  know  of  his 
voting  at  the  October  election.  I  do  know  Henry  Kresimer.  He  resides  also  in  Mont- 
gomery County,  Upper  Hanover  Township.  I  do  not  know  whether  he  voted  at  the 
October  election.  ***«,.  f  , 

Testimony,  p.  28 : 

Peter  Kline,  a  witness  called  by  the  contestant  to  be  examined  under  same  specifi- 
cation, being  affirmed,  says : 

I  know  Henry  Miller,  John  Heller,  Isaac  Blank,  Alkanus  Markley,  and  Enos  Wolf 
Came  from  Montgomery  County  into  Bucks  County  to  vote,  as  far  as  I  know.  I  don't 
know  when  they  came  from  Montgomery  County  to  Bucks  County  to  vote.  They  came 
over  to  vote ;  I  don't  know  what  for.  I  heard  it  said  that  they  had  more  in  Montgomery 
County  than  they  wanted ;  and  that  is  the  reason  why  they  came  over.  I  have  not 
heard  it  said  which  party  had  enough  in  Montgomery  County.  I  know  these  men. 
I  reside  about  two  miles  from  Gearysville. 

O.  What  were  the  politics  of  the  men  spoken  of? 

(Objected  to.) 

A.  I  don't  know  ;  can't  say. 

Cross-examined  by  Mr.  Cope  for  incumbent : 
All  I  know  about  these  men  is  what  I  heard  other  people  say. 

Question  by  Mr.  Thayer  : 
A.  No,  sir  ;  I  did  not  see  them  around  the  polls ;  I  voted  late. 

On  sucli  testimony  as  this,  five  votes  are  deducted  from  the  vote  re- 
turned for  the  sitting  member. 

2.— Paupee  Vote  in  Bucks  County. 

I  think  the  majority  of  the  committee  erred  in  charging  the  votes, 
in  appendix  of  report,  Schedule  A,  from  number  14  to  number  16,  inclu- 
sive, three  votes,  as  illegally  cast  for  the  sitting  member,  to  wit:  the 
votes  of  Christopher  Eatican,  Henry  Alhouse,  and  Frederick  Frash. 
Although  those  votes  were  admitted  as  against  the  sitting  member  in 
his,  brief,  yet,  at  the  time  of  that  admission,  the  conclusive  opinion  of 
the  Hon.  B.  H.  Brewster,  late  attorney  general  of  Pennsylvania,  in  a 
contested  election  case  in  the  senate  of  Pennsylvania,  had  not  been 
promulgated.  On  the  adjudication  of  said  case,  the  opinion  of  Mr. 
Brewster  was  accepted  as  determining  the  legality  of  this  class  of  voters, 
and  the  votes  were  retained  as  legal.  I  submit  in  this  connection  this 
luminous  opinion : 

ex-attorney  BREWSTER,   ON  THE    FINDLAY-SOIILL  CASE. 

Third.  Is  a  poor  man  (pauper  in  a  county  poor-house)  a  qualified  elector  in  the 
poor-house  election  district,  although  said  poor  man  (pauper)  had  been  sent  there  from 
another  election  district,  provided  he  is  a  white  freeman,  a  citizen  of  the  United  States, 
and  has  resided  in  this  State  at  least  one  year,  and  in  the  election  district  where  he 
oifers  to  vote  at  least  ten  days  immediately  preceding  such  election,  and  within  two 
years  paid  a  State  or  county  tax,  which  shall  have  been  assessed  at  least  ten  days 
before  the  election,  and  has  been  registered  ? 

Answer.  Such  a  person  is  a  qualified  elector  and  can  vote,  and  his  vote  cast  is  a  law- 
ful vote  and  as  good  as  any  man's  vote,  and  it  ought  to  be  so.  The  Constitution  estab- 
lishes this,  and  it  does  not  disqualify  him  because  he  is  poor.  Tbat  does  not  deprive 
him  of  his  freedom  or  his  citizenship. 

They  are  amenable  to  the  law,  and  being  so,  upon  the  very  fundamental  principles 
of  our  government  have  a  right  to  be  represented,  and  to  say  who  shall  make  the  laws. 
It  is  not  property  or  poverty  that  rules  here.  It  is  the  man,  responsible  to  God,  and 
responsible  to  tlie  law.  To  say  otherwise  would  make  poverty  worse  than  a  crime. 
The  pauper  is  bound  by  every  law  upon  the  statute  book,  and  is  protected  by  every 
provision  of  the  Constitution,  as  much  so  as  the  wealthiest,  wisest,  or  most  successful 
man  in  the  community.  Sickness,  the  calamities  and  accidents  of  life,  may  reduce  , 
men  to  this  sad  condition.    That  is  bad  enougli.    The  law  never  intended  to  add  to  his 
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miseries  by  making  hun  the  only  slave  that  remains  in  our  republic.  All  the  duties  of 
life  bind  him :  he  can  make  a  contract,  he  can  be  obliged  to  testify,  he  can  marry,  he 
can  sue  and  be  sued,  he  is  only  restrained  and  bound  by  rules  as  every  one  is  who  lives 
in  any  institution.  Persons  in  hospitals,  asylums,  factories,  homes  for  disabled  sol- 
diers, public  works,  government  shops,  and  all  kinds  of  public  and  elemosynary  institu- 
tions, as  well  as  private  establishments,  are  bound  by  fixed  rules,  that  are  enacted  for 
the  preservation  of  good  order,  to  maintain  discipline,  and  carry  out  the  purposes  of 
the  establishments.  This  is  all  that  he  is  subjected  to,  and  these  rules  and  the  restraints 
of  the  house  he  can  relieve  himself  from  at  any  moment  by  asking  for  his  discharge. 
The  poor-house  is  his  residence ;  it  would  be  there  that  process  of  law,  criminal  or  civil, 
would  be  served  upon  him ;  and  it  is  from  that  residence  he  may  vote,  provided  he  has 
lived  there  ten  days  preceding  the  election  and  conformed  to  the  requirements  of  the 
law.  If  to  receive  public  support  would  be  legal  cause  of  disqualifioation,  we  must 
not  forget  that  even  now  a  large  number  of  white  and  black  citizens  of  the  southern 
portion  of  this  nation  are  still  receiving  and  levying  upon  the  supplied  bounty  of  the 
government.  What  would  be  their  condition  ?  For  some  of  those  who  have  received 
and  still  receive  that  bounty  were  once  the  wealthiest  and  best  bred,  and  the  most 
accomplished,  and  sometimes  reputed  the  wisest  people  in  this  region.  By  the  calami- 
ties of  war  they  are  reduced  to  want ;  but  God  forbid  that  they  or  any  one  should  by 
any  calamity  be  stripped .  of  their  right  of  manhood  and  brutalized  down  to  that  slavery 
from  which  we  have  been,  by  God's  providence,  all  emancipated. 
I  am,  respectfully, 

BENJAMIN  HAKRIS  BEEWSTER. 

In  this  connection  I  may  add  a  portion  of  my  report  made  in  the 
Foster  and  Oovode  case,  bearing  on  this  question,  and  I  reiterate  with 
the  more  force,  since  Attorney  General  Brewster's  decision : 

In  the  case  of  this  class  of  voters  the  objection  is  not  sustained,  we  find,  by  any  law 
of  Pennsylvania,  nor  is  it  sustained  by  the  action  of  the  House  of  Representatives  in 
the  contested  election  case  of  Koontz  vs.  Cofiroth,  thirty-ninth  Congress,  first  session, 
(report  No.  92,  vol.  1,  of  House  Reports,  1865-'66.)  lu  the  majority  report,  which  was 
adopted,  and  ousted  the  sitting  member,  it  was  held  that  this  kind  of  vote  could  "not 
be  deducted  from  the  count  of  the  sitting  member.  Each  State  frames  its  own  laws 
for  the  maintenance  and  care  of  its  poor.  The  laws  provide  protection  for  the  poor, 
who,  by  reason  of  age,  disease,  infirmity  or  other  disability,"  become  unable  to  work. 
With  regaid  to  the  elective  franchise  by  such,  the  laws  of  Pennsylvania  are  silent.  As 
they  are  not  expressly  deprived  of  the  right,  we  cannot  see  why  the  unfortunate,  pro- 
vided for  by  the  public,  may  not  vote  as  if  provided  for  by  a  parent  or  a  son  ;  certainly 
not,  until  the  authorities  of  Pennsylvania  shall  have  decided  for  themselves  the  law, 
for  which  they  have  had  frequent  opportunities.  Therefore  we  Ae?-emake  no  deduction 
from  the  count  of  the  sitting  member. 

These  three  rotes  deducted  from  the  sixty-seven  remaining  of  the 
alleged  majority  of  votes  for  contestant,  after  deducting  the  vote  known 
as  the  colonizer  vote,  reduces  that  majority  to  sixty-four  votes.  The 
current  of  congressional  and  Pennsylvania  State  precedents,  supported 
by  the  above  concise  and  clear  opinion  of  Mr.  Brewster,  warrants  the 
reception  of  their  votes. 

3. — Soldier  Vote  Eejectbd  in  the  Eighth  Division  Twenty- 
third  Ward. 

Since  the  action  of  the  Senate  of  the  United  States  on  the  1st  day  of 
April,  1870,  on  the  admission  to  a  seat  in  the  Senate  of  General  Ames, 
who  at  the  time  of  Ms  election  (in  the  language  of  the  majority  of  the 
committee  in  this  case  as  touching  this  soldier  vote)  was  not  in  Missis- 
sippi "  by  his  oivn  volition,  iut  hy  command  of  his  military  superiors,"  I  am 
compelled,  therefore,  to  say  that  I  cannot  coincide  with  the  majority  of 
the  committee  in  their  rejection  of  seven  of  the  votes,  known  as  the 
soldier  vote,  in  the  eighth  division  of  the  Twenty -third  ward,  to  wit : 
those  of  Bichard  O^Leary,  Owen  Sheridan,  Bohert  Armstrong,  John  Ken- 
nedy, John  Laffey,  Frederick  Kopp,  and  Lewis  Bingham. 

Of  this  number  John  Kennedy  is  undoubtedly  a  good  vote.  He  lived  in 
the  division  when  he  enlisted,  and  had  been  living  there  two  or  three 
weeks,  and  was  a  single  man.     (Testimony,  p.  96.) 
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Lewis  Bingham  is  Bot  shown  as  voting  at  all.  I^o  proof  whateTer  that 
he  did,  and  is  not  on  the  list  of  voters  as  filed  of  record  by  contestant. 
(P.  266  of  testimony,  Ex.  No.  29,  "  H.  H.  H.") 

BicMrd  O'Leary  was  a  single  man,  an  enlisted  soldier,  assessed  in 
that  division,  had  paid  taxes,  and  "  resided  at  the  arsenal  during  the 
period  of  his  enlistment,  and  until  his  discharge."  His  enlistment  did 
not  disfranchise  him.  If  he  could  not  vote  where  he  did,  then  the  best 
legal  minds  in  the  Senate  are  in  error  in  regard  to  the  legality  of  the 
election  of  General  Ames.     (See  Getty's  testimony,  p.  369.) 

Owen  Sheridan  had  been  for  six  years  continuously  in  the  service  of 
the  United  States,  and  was  assessed  and  had  paid  taxes  in  the  division 
in  which  he  voted;  was  married,  and  wife  lives  in  same  division. 

Robert  Armstrong  was  assessed  and  paid  taxes  in  the  division  in 
which  he  voted.  The  objection  to  this  vote  is  because  of  his  service  as 
a  soldier  of  the  United  States. 

John  Laffey  is  undoubtedly  a  good  vote.  John  Laffey  (page  97)  voted 
for  Beading;  seven  years  in  service  continuously;  enlisted  originally 
in  Boston  for  five  years ;  re-enlisted  from  eighth  division  of  Twenty -third 
ward;  single  man  at  time  of  enlistment;  married  for  six  months  from 
October  last;  naturalized  February  25,  1868 — soldier's  papers.  (Samuel 
W.  Getty,  p.  369j  swears  that  immediately  after  Laffey  got  his  papers, 
he  re-enlisted.) 

Fredericlc  Kopp  was  assessed  and  paid  taxes  in  the  division  in  which 
he  voted ;  was  a  soldier  in  the  service  of  the  United  States.  This  ser- 
vice, it  is  said,  made  him  a  non-resident  for  the  purpose  of  voting.  This 
is  the  only  ground  on  which  his  vote  is  asked  to  be  rejected. 

I  cannot  agree  that  any  of  these  votes  should  be  rejected.  In  admit- 
ting any  of  the  twenty  votes  thus  attacked,  you  must  admit  all.  You 
cannot  admit  a  part  and  reject  a  part.  The  integrity  of  these  voters  is 
nowhere  impeached.  It  is  no  reason  for  disfranchisement  that  these 
men  were  soldiers,  and  lived  at  a  United  States  arsenal.  They  were 
what  is  known  as  the  "  permanent  party "  at  a  United  States  station ; 
they  had  been  there  for  years,  enlisting  and  re-enlisting,  marrying  and 
raising  families.    Are  such  men  to  be  disfranchised  ? 

In  Bowen  vs.  Given,  Justice  Cartter,  of  the  District  of  Columbia,  held 
"  that  an  officer  or  enlisted  man  neither  gained  nor  lost  a  residence;  his 
residence  was  where  he  enlisted."  In  view  of  this  decision,  I  insist  that 
when  the  term  of  enlistment  expired,  these  soldiers,  having  the  animus 
manendi,  gained  a  residence  eo  instanti  in  this  division,  and  it  was  their 
residence  at  the  time  of  their  re-enlistment ;  and  being  so,  they  were  not 
disqualified  by  reason  of  non-residence.  This  was  likewise  the  decision 
in  the  case  of  General  Ames,  above  referred  to.  I  cannot  reject  the  fore- 
going seven  votes.  I  retain  the  whole  twenty  soldier  votes  in  the  re- 
turn of  votes  for  the  sitting  member. 

Deducting,  then,  these  seven  votes  from  the  sixty-four  remaining  of 
the  contestant's  alleged  majority,  reduces  that  majjority  to  fifty-seven 
A'otes. 

4. — The   Unassessed   Vote   in   the    Foukth   Division  op  the 
Twenty-fifth  Ward. 

The  majority  of  the  committee  err  in  stating  in  their  report  (page  8) 
that  the  incumbent "  admits  that  sixty-one  persons  who  were  not  assessed 
in  this  precinct  voted  at  the  October  election  in  1868."  The  incumbent 
does  not  admit  that  number,  as  he  has  clearly  shown  by  the  accompany- 
ing evidence  that  at  least  ten  of  the  names   alleged  to  be  "  unas- 
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sessed  voters  "  were,  in  point  of  fact,  not  only  on  the  regular  assessment, 
but  on  the  registered  list  of  taxables,  but  owing  to  the  utter  incompe- 
tency of  David  Dryburg,  the  names  on  the  list  were  not  found,  as  they 
should  have  been,  and  properly  marked  as  voting.  In  fact,  he  seemed 
to  content  himself  with  a  hasty  glance,  and*  if  not  able  to  find  the  names 
at  once,  he  added  them  as  "  unassessed  voters." 

The  contestant  asked  in  this  case  that  the  entire  poll  be  throtvn  out. 
But  the  committee  concluded,  unanimously,  that  the  poll  should  be 
purged,  and  consequently  proceeded  to  saj;^  which  of  the  following  sixty- 
one  unassessed  votes  were  legal  votes  and  should  be  counted.  Those 
marked  with  a  star  (*)  the  majority  admitted  should  be  counted  as  legal 
votes.  Those  marked  with  two  stars  (**)  I  submit  that  the  evidence 
adduced  by  incumbent  clearly  proves  to  be  legal  votes,  and  should  be 
allowed.  Those  marked  with  three  stars  (***)  I  do  not  think  incumbent 
has  proved,  and  therefore  they  must  be  charged  against  him.  I  annex 
the  names  of  the  "  unassessed  voters  " — marked  as  admitted  by  the  ma- 
jority of  the  committee,  marked  as  proved  in  my  opinion,  and  marked 
as  not  proved  in  the  opinion  of  the  whole  committee. 

List  of  voters,  fourth  division  Twenty-fifth  ward,  whose  names  do  not  appear 

on  the  list  of  taxables. 


-'*  13  Patrick  Phillips. 

*  23  Dennis  Harkius. 

*  31  Thomas  Madden. 
**  50  Edmond  Parson. 

*  61  Joseph  Hedding. 

*  62  Michael  Fleming. 

*  66  John  Eobbins. 

**  74  Barney  McElorey. 

*  80  James  Hilburn. 

»»  94  Francis  Mnllochell. 
**105  .rohn  Quinn,  voted  No.  89. 
*'*110  Daniel  Mooney. 
»*128  John  Canghey. 
'*134  Lewis  Pryor. 
"'HO  Patrick  Kathgau. 
**143  Thomas  Lawler. 
**164  Philip  Monaghan. 

*166  Daniel  Hagerman. 
*''171  Edward  McCafferty. 
**176  Wilson  Larue. 
•*180  John  Mc Williams. 
**198  Patrick  Slaveu. 

*216  Samuel  Eoss. 

*241  James  Woonan. 

*243  William  Yanan. 
**245  Felix  O'Toole. 

*272  Edward  Hanzgty. 
*»»282  Michael  McGrodey. 

•»289  William  Gallager. 
»»*307  Anthony  McCally. 

*310  Francis  Harney. 


*.324  James  Swan. 

"333  Peter  Phillips. 
**344  Patrick  McGee. 
*''350  James  McGlaughliu. 

*3o3  James  O'Donnell. 
*''3.58  Patrick  Gillroy. 

*360  Morrisey  Heron. 
•»*362  Christopher  Mulveil. 
**374  Urias  Pearson. 

»379  Dennis  Dufiy. 
*»380  John  Hanson. 
**393  John  McNameo. 

*413  P.  Boyle,  voted  No.  329. 

*424  Thomas  McSorley. 
**445  John  MoDevitt. 

*446  Thomas  Dufify. 

"457  Thomas  McCnsker. 

*463  James  McDonougli. 
'**472  Anthony  Tigh. 
*'475  James  Conway. 
**481  James  McAran. 

*490  George  Snyder. 
**498  Edward  Porterfield. 

*508  Mitchell  Cornell. 

*f>m  William  Mclntire. 

*511  Peter  Steelman. 
**533  John  Carberry. 

^538  Dolty  Leonard. 

'548  Thomas  Caughy. 

*551  Patrick  Connelly. — 61  names. 


We  have  here  twenty-nine  votes  admitted  to  be  legal  by  a  majority  of 
the  committee,  leaving  thirty-two  to  be  accounted  for  by  the  incumbent. 
(The  majority  of  the  committee  say  thirty-threej  but  this  is  an  error,  as 
they  supposed  they  had  counted  Hillburn,  No.  80,  whom  they  allow  as 
legal,  and  this  makes  twenty-nine  allowed  as  legal,  instead  of  twenty- 
eight,  and  the  incumbent  must  account  for  the  remaining  thirty-two,  or 
be  charged  with  them.)  Of  this  thirty-two  I  maintain  he  has  clearly 
proven  and  accounted  for  twenty-seven,  which  bear  the  double  asterisk 
as  above ;  and  these  are  to  be  aillowed,  as  will  be  seen  by  the  accom- 
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panying  evidence  toucMng  each  individual  case.  Those  marked  with 
three  asterisks  are  admitted  by  me  as  not  proven  by  the  evidence  of  the 
incumbent,  to  the  number  of  five,  to  wit:  ISTo.  110,  Daniel  Mooney;  No. 
282,  Michael  McGrodey;  No.  307,  Anthony  McCally;  No.  362,  Christo- 
pher Mulveil ;  and  No.  472,  Anthony  Tigh. 

Thus,  this  poll  purged,  legally  purged,  makes  a  charge  against  the 
sitting  member  of  five  instead  of  thirty-three,  as  charged  by  a  majority 
of  the  committee.  The  testimony  bearing  on  these  individual  cases  is 
as  follows : 

No.  13.  Patrick  Phillips  is  undoubtedly  a  good  vote.  (See  his  testi- 
mony, page  375 :) 

Patrick  Phillips,  a  wituess  produced,  sworn,  and  examined  on  tlie  part  of  incum- 
dent,  deposes  and  says : 

My  name  is  Patrick  Phillips.  At  the  time  of  the  last  October  election  I  lived  at  1514 
Salmon  street,  in  the  fourth  division  of  the  Twenty-fifth  ward.  I  have  lived  in  the 
same  house  going  on  twenty-six  years.  I  own  the  house  I  live  in.  I  voted  in  that 
division  at  the  last  October  election.  I  am  a  citizen  of  the  United  States  and  of  the 
State  of  Pennsylvania.  I  had  paid  a  State  or  county  tax  within  two  years  of  that 
election.    I  have  been  a  voter  since  1841. 

On  the  assessed  list  (see  Ex.  H.  4,  page  439)  as  James  Phillips,  1514 
Salmon  street.  On  the  list  of  taxables  (see  Ex.  26-3,  page  259)  as  Joseph 
Phillips,  1514  Salmon  street,  and  marked  as  voting. 

There  is  a  Patrick  Phillips  on  the  list  of  taxables,  at  page  258,  but  he 
is  not  marked  as  voting. 

Patrick  Phillips,  who  testifies  as  above,  is,  by  mistake,  assessed  as 
James  and  registered  as  Joseph,  the  residence  opposite  each  name  being 
the  same — 1514  Salmon  street.  He  had  been  in  the  country  thirty-five 
years. 

No.  50.  Edmund  or  Edward  Parson.  Undoubtedly  a  good  vote.  (See 
his  testimony,  page  374:) 

Edmund  Parsons,  a  witness  produced,  sworn,  and  examined  on  the  part  of  incum- 
bent, deposes  and  says : 

My  name  is  Edmund  Parsons.  At  the  last  October  election  I  resided  at  1400  Salmon 
street.  I  had  lived  there  a  month  and  a  half  before  the  election ;  from  about  the  10th 
of  August  preceding.  I  voted  in  the  fourth  division  of  the  Twenty-fifth  ward.  I  am 
American  born.  I  had  paid  a  State  or  county  tax  within  two  years  of  that  election. 
I  am  a  native  of  Pennsylvania  and  have  lived  here  all  my  life.  I  have  been  a  voter 
about  four  years.    My  residence  -was  vouched  for  by  James  Harkins. 

Cross-examined : 
I  lived  in  Salmon  above  Maple,  in  the  sixth  division  of  the  Twenty-fifth  ward,  before 
I  moved  to  1400  Salmon  street.    I  was  assessed  there.    At  the  time  I  offered  my  vote 
I  was  not  sworn.    My  voucher  was  sworn.    I  did  not  produce  my  tax  receipt.    I  was 
not  asked  for  it,  but  I  had  one. 

His  name  was  added  to  the  registered  list  of  taxables. 

No.  94.  Francis  Mulrahill.  Undoubtedly  a  good  vote.  (See  testimony, 
page  376:) 

Francis  Mulvahill,  a  witness  produced,  sworn,  and  examined  on  the  part  of  incum- 
bent, disposes  and  says : 

My  name  is  Francis  Mulvahill.  At  the  last  October  election  I  lived  at  1508  Salmon 
street,  in  the  fourth  division  of  the  Twenty-fifth  ward.  I  have  lived  there  since  1847, 
and  voted  there  at  that  election.  I  am  a  citizen  of  the  United  States  aud  of  the  State 
of  Pennsylvania,  and  a  property-holder.  I  had  paid  a  State  or  county  tax  -within  two 
years  previous  to  last  October  election.  (Tax  receipts  produced.)  I  have  been  a  voter 
in  that  division  for  twenty  years. 

This  voter  the  committee  in  its  report  (page  8,  fourth  line  from  the 
bottom)  says  voted  on  a  fraudulent  tax  receipt.    Se  was  a  property-holder. 
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No.  74.  Barney  McHlorey.  Undoubtedly  au  error.  No  such  man 
voted  at  all.  No  such  man  is  on  the  list  of  voters  of  this  division  as 
filed  by  contestant,  on  page  246;  nor  is  the  name  anywhere  on  the  reg- 
istered list  of  taxables,  page  249.  This  cannot  in  justice  be  charged  to 
the  incumbent.    It  is  clearly  an  error. 

No.  128.  John  Caugliey.  Undoubtedly  a  good  vote.  (See  his  testi- 
mony, page  386:) 

John  Caughey,  a  witness  produced,  sworn,  and  examined  on  the  part  of  incumbent, 
deposes  and  says : 

My  name  is  John  Caughey.  At  the  last  October  election  I  resided  in  the  fourth 
division  of  the  Twenty-fifth  ward.  I  have  resided  there  eight  months  the  6th  of  this 
month.  Previous  to  that  I  resided  in  Ann  street,  in  the  sixth  division  of  the  Twenty- 
fifth  ward,  for  about  three  years.  I  voted  in  the  fourth  division  of  the  Twenty-fifth 
ward  at  the  last  October  election.  I  heard  every  one  say  I  was  on  the  assessed  list. 
I  cannot  read.  I  am  a  naturalized  citizen  of  the  United  States,  and  of  the  State  of 
Pennsylvania.  I  have  not  my  papers  here  with  mo.  I  have  been  naturalized  about 
eleven  years.  I  paid  a  State  or  county  tax  within  ten  or  twelve  days  previous  to  the 
last  October  election. 

Had  been  in  the  country  eighteen  years. 

No.  184.  Leivis  Pryor.  Undoubtedly  a  good  vote.  (See  his  testimony, 
page  381 :) 

Lewis  Pryor,  a  witness  produced,  sworn,  and  examined  ou  the  part  of  incumbent, 
deposes  and  says : 

My  name  is  Lewis  Pryor.  At  the  last  October  election  I  resided  at  1519  Edgemont 
street,  in  the  fourth  division  of  the  Twenty-fifth  ward.  I  have  lived  there  going  on 
four  years.  I  voted  in  that  division  at  the  last  October  election.  That  was  my  first 
vote.  I  voted  on  age ;  I  was  twenty-two  years  old  on  the  19th  day  of  January,  1869. 
I  am  native-born.  My  vote  was  not  challenged.  My  father  was  at  the  polls  to  vouch 
for  my  age.  My  father  was  not  questioned  to  my  age.  The  officers  inside  knew  my 
age.  I  had  a  brother  who  voted.  He  was  two  years  older  than  me.  I  was  born  in 
1846 ;  I  mean  to  say  in  1847 ;  it  was  near  1846.    My  mother  told  me  when  I  was  born . 

Added  to  the  registered  list  of  taxables,  and  marked  as  voting  on  age. 
(Page  358.)    Also,  see  Fitzpatrick's  testimony  on  this  page,  385. 

No.  140.  Patrick  Kathgan.  Undoubtedly  a  good  vote.  (See  his  tes- 
timony, page  373:) 

Patrick  Kathgan,  a  witness  produced,  sworn,  and  examined  on  the  part  of  the  in- 
cumbent, deposes  and  says : 

My  name  is  Patrick  Kathgan.  At  the  last  October  election  I  lived  at  1422  Edgemont 
street.  I  voted  in  the  fourth  division  of  the  Twenty-fifth  ward.  I  am  a  citizen  of  the 
United  States  and  of  the  State  of  Pennsylvania.  I  have  paid  a  State  or  county  tax 
within  the  last  two  years.     I  have  been  living  in  that  division  about  five  years. 

This  is  a  voter  whom  the  committee  (on  page  8  of  their  report,  seventh 
line  from  the  bottom)  say  voted  on  a  fraudulent  tax  receipt.  He  swears 
as  to  having  paid  tax  in  1867  as  well  as  1868. 

No.  143.  Thomas  LaivJer.  Undoubtedly  a  good  vote.  (See  his  testi- 
mony, page  373:) 

Thomas  Lawlbk,  a  witness  produced,  sworn,  and  examined  on  the  part  of  the  incum- 
bent, deposes  and  says : 

My  name,  Thomas  Lawler.  I  live  at  No.  1421  Almond  street,  and  I  lived  there  at 
the  last  October  election.  I  voted  in  the  fourth  division  of  the  Twenty-fifth  ward.  I 
have  lived  in  that  division  over  three  years.  I  am  a  citizen  of  the  United  States  and 
of  the  State  of  Pennsylvania.  I  have  paid  a  State  or  county  tax  within  two  years.  I 
have  been  a  voter  about  eleven  years. 

Cross-examined : 
I  have  paid  my  tax  on  the  29th  April,  1868.    (Tax  receipt  produced,  dated  April  29, 
1868,  for  property  1421  Almond  street,  and  for  personal  tax.)    There  was  a  man  sworn 
for  me  when  I  voted  ;  I  was  not  sworn.     I  was  challenged  on  my  residence ;  I  produced 
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my  tax  receipt,  but  it  was  not  taken.  I  also  produced  my  naturalization  papers,  but 
the  election  officers  said  tliey  -were  not  necessary,  as  I  was  challenged  on  residence.  I 
was  naturalized  about  eleven  years  ago,  in  Philadelphia.  I  have  lived  in  Philadelphia 
ever  since  I  was  naturalized.  I  landed  there  on  my  arrival  in  this  country,  and  have 
never  lived  anywhere  else. 

ISTo.  164.  Philip  MonagJian.  Undoubtedly  a  good  vote.  (See  his  testi- 
mony, page  375:) 

Philip  Monaghan,  a  ^Yitness  produced,  sworn,  and  examined  on  the  part  of  incum- 
bent, deposes  and  says : 

My  name  is  Philip  Monaghan.  I  resided  at  the  corner  of  William  and  Salmon  streets, 
at  No.  1552  Salmon  street,  at  the  last  October  election.  I  was  boru  there.  I  voted  in 
the  fourth  division  of  the  Twenty-fifth  ward  at  the  last  October  election.  I  am  a  citi- 
zen of  the  United  States  and  of  the  State  of  Pennsylvania.  1  voted  on  age  last  Octo- 
ber. I  was  twenty-oue  years  of  age  on  the  28th  day  of  September,  1868.  I  was  sworn 
as  to  my  age. 

No.  171.  Edward  McCafferty.  Undoubtedly  a  good  vote.  (See  his 
testimony,  page  377:) 

Edward  McCafferty,  a  witness  produced,  sworn,  and  examined  on  the  part  of  in- 
cumbent, deposes  and  says : 

My  name  is  Edward  McCafferty.  At  the  last  October  election  I  lived  at  No.  1404 
Salmon  street,  in  the  fourth  division  of  tlie  Twenty-fifth  ward,  and  had  lived  there 
nearly  a  year  previous  to  that  election.  I  voted  in  that  division  last  October.  I  am  a 
citizen  of  the  United  States  and  of  the  State  of  Pennsylvania.  I  had  paid  a  State  or 
county  tax  within  two  years  previous  to  said  election.  I  have  been  a  naturalized  citi- 
zen since  1860.  My  vote  last  October  was  my  first  iu  that  division  and  ward.  I  have 
lived  in  Pennsylvania;  it  is  my  home  and  has  been.  I  have  lived  iu  Clearfield  street, 
in  the  sixth  division  of  the  Twenty-fifth  ward,  previous  to  removing  to  Salmon  street 

Eegularlj^  assessed  in  the  sixth  division  of  the  Twenty -fifth  ward, 
(see  record,  page  434,)  "  Clearfield  street,  north  side,  Edward  McCaf- 
ferty, laborer." 

No.  176.  Wilson  Larue.  Undoubtedly  a  good  vote.  (See  his  testi- 
mony, page  379 :) 

Wilson  Larub,  a  witness  produced,  affirmed,  and  examined  on  the  part  of  incum- 
bent, deposes  and  says : 

My  name  is  Wilson  Larue.  At  the  last  October  election  I  lived  at  1040  Somerset 
street,  in  the  fourth  division  of  the  Twenty-fifth  ward.  My  family  had  lived  in  Somer- 
set street  for  about  two  weeks  before  the  last  October  election.  When  I  came  to  run 
on  the  railroad,  I  boarded  with  Mrs.  Brown,  in  the  same  division  of  that  ward.  I  voted 
in  that  division  at  the  last  October  election.  I  was  assessed  in  that  division.  I  had 
paid  a  State  or  county  tax  within  two  years  preceding  the  last  October  election.  Be- 
fore moving  into  this' ward,  I  had  lived  in  Montgomery  County,  Pennsylvania,  for  four 
and  a  half  years. 

Was  assessed  and  vouched  for  by  Charles  Olden. 

No.  180.  John  McWilliams.  Undoubtedly  a  good  vote.  Was  on  the 
regular  assessment,  and  on  the  list  of  taxables.  Voted  and  resided  in 
the  division  twenty  years.  Naturalized  sixteen  years ;  property -holder, 
and  paid  taxes.     (See  his  testimony,  page  379 :) 

John  McWilliams,  a  witness  produced,  sworn,  and  examined  on  the  part  of  incum- 
bent, deposes  and  says : 

My  name  is  John  McWilliams.  At  the  last  October  election  I  lived  at  1420  Ed^e- 
mont  street,  in  the  fourth  division  of  the  Twenty-fifth  ward,  and  had  lived  there  for 
twenty  years  previous  to  that  election.  I  was  a  property-holder,  and  was  assessed  in  . 
that  division.  I  voted  in  that  division  at  the  last  October  election.  I  am  a  citizen  of 
the  United  States  and  of  the  State  of  Pennsylvania.  I  had  paid  a  tax  within  two 
years  previous  to  the  last  October  election.  I  was  naturalized  in  1852.  (Naturalization 
papers  produced.)  I  have  been  a  voter  in  the  fourth  precinct  of  the  Twenty-fifth  ward 
since  I  was  natiiralized,  viz:  for  sixteen  years. 
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No.  198.  Patriclc  Slaven.  Undoubtedly  a  good  vote.  (See  his  testi- 
mony, page  378:) 

Patrick  Slavicx,  a  witness  produced,  sworn,  and  examined  on  the  part  of  iucuin  • 
bent,  deposes  and  says  : 

My  name  is  Patrick  Slaven.  I  resided  at  1411  Almond  street  at  the  last  October 
election,  in  the  fourth  division  of  the  Twenty-fifth  ward.  I  moved  there  last  June.  I 
had  lived  in  Edgemont  street,  in  the  same  ward,  before  I  moved  there.  I  voted  in 
that  division  and  ward  at  the  last  October  election.  I  am  a  citizen  of  the  United 
States  and  of  the  State  of  Pennsylvania.  I  had  paid  a  State  or  county  tax  within  two 
years  previous  to  the  last  October  election.  I  am  a  naturalized  citizen.  I  was  natur- 
alized on  the  26th  day  of  Seiitember,  1868. 

I  lived  on  Edgemont  street  about  three  months ;  before  that,  I  lived  on  Somerset 
street.  To  the  best  of  my  opinion,  I  lived  six  or  seven  months  on  Somerset  street.  I 
believe  Edgemont  aud  Somer.set  streets  are  both  in  this  ward.  It  will  be  nine  years 
some  time  this  month  since  I  have  been  in  this  country.  I  cannot  exactly  say  how  old 
I  am,  but  to  the  best  of  my  opinion  I  am  between  twenty-seven  and  twenty-eight 
years  old  now.  Peter  Matthews  was  my  voucher  when  I  was  naturalized.  I  had 
known  him  for  seven  or  eight  years — nearly  ever  since  I  had  been  in  the  country.  I 
paid  my  tax  the  day  before  the  election.  I  could  not  say  the  name  of  the  iiiaii  to  wlioni 
I  paid  my  tax.  It  was  to  a  man  on  Frankford  road,  near  Ann  street.  Thiri^  were  a 
number  of  persons  there  paying  their  taxes  at  the  same  time. 

He  was  vouched  for  by  Charles  Fay. 

No.  334.  Patriclc  McGee.  "Wa.s  on  the  regular  assessment  list  aud  list 
of  taxables,  as  Patrick  McGeehau,  his  correct  name.  Marked  as  voting. 
(Counsel  for  contestant  admitted  that  both  names  were  intended  for  the 
same  man.)     Undoubtedlj'-  a  good  vote.     (See  his  testimony,  page  386:) 

Patrick  McGbbhan,  a  witness  produced,  sworn,  and  examined  on  the  part  of  incum- 
bent, deposes  and  says : 

My  name  is  Patrick  McGeehan.  At  the  last  October  election  I  resided  at  1117  Som- 
erset street,  in  the  fourth  division  of  the  Twenty-fifth  ward.  I  am  on  the  regular 
assessment  list.  I  voted  in  that  division  at  the  last  October  election.  (On  the  list  of 
voters  of  the  fourth  division  of  the  Twenty-fifth  ward  the  witness  is  written  down  as 
Patrick  McGee,  at  No.  344,  when  it  should  have  been  his  right  name  of  Patrick 
McGeehan.) 

No.  350.  James  McGlauglilin.  Undoubtedly  a  good  vote.  He  was  on 
the  list  of  taxables  as  William  McGlaughlin,  and  marked  as  voting. 
Lived  in  division  eighteen  years ;  voted  there.  Is  a  property-holder, 
and  paid  taxes.     (See  his  testimony,  page  374 :) 

James  McGlaughlin,  a  witness  produced,  sworn,  and  examined  on  the  part  of  in- 
cumbent, deposes  and  says : 

My  name  is  James  McGlaughlin.  I  resided  at  1411  Almond  street  at  the  last  October 
election.  I  have  been  living  in  this  division  eighteen  or  twenty  years.  I  voted  in  the 
fourth  division  of  the  Twenty-fifth  ward  at  the  last  October  election.  I  am  a  citizen 
of  the  United  States  and  of  the  State  of  Pennsylvania.  I  am  a  property-holder,  and 
have  paid  a  tax  within  two  years  previous  to  the  last  October  election.  I  have  been  a 
voter  since  1852. 

On  the  regular  assessment  list,  (See  Ex.  H.  4,  page  430,)  at  No.  1411 
Almond  street,  is  the  name  of  William  McLaughlin.  On  the  regis- 
tered list  of  taxables  (See  Ex.  26-3,  page  256)  is  the  name  of  William, 
McLaughlin,  1411  Almond  street,  marked  as  voting.  They  are  one  and 
the  same  ijerson. 

No.  358.  Patrick  Gillroy.  An  error  in  the  clerk  in  transcribing  name. 
Should  have  been  Kilroy.  There  is  no  such  name  as  Patrick  Oillroy, 
either  on  the  regular  assessment  list,  or  on  the  list  of  taxables  of  this 
division,  nor  is  there  any  such  name  added  to  the  list  as  having  voted. 
But  there  are  two  Patrick  Kilroys  on  the  regular  assessment  list;  one 
at  1139  Henson  street,  (page  428,)  and  one  on  Somerset  street,  (page 
429 ;)  and  on  the  registered  list  of  taxables  (page  254)  is  Patrick  Kilroy, 
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No.  1139  Hen  son  street,  and  Patrick  Kilroy,  1128  Somerset  street,  both 
marked  as  voting.  This  is  undoubtedly  a  good  vote,  the  error  being 
in  transcribing  the  name  to  the  list  of  voters.  (See  his  testimony, 
page  379 :) 

Patrick  Kilroy,  a  witness  iDroduced,  sworn,  and  examined  on  the  part  of  incumbent, 
deposes  and  says : 

My  name  is  Patrick  Kilroy.  At  the  last  October  election  I  resided  at  No.  1128  Som- 
erset street,  in  the  fourth  division  of  the  Twenty-fifth  ward,  and  had  lived  there  ten 
years.  I  voted  in  that  division  at  that  election.  I  am  a  citizen  of  the  United  States 
and  of  the  State  of  Pennsylvania.  I  was  naturalized  in  1859.  (Papers  produced.)  I 
had  paid  a  State  or  county  tax  within  two  years  previous  to  the  last  October  election. 
I  have  paid  a  tax  every  year  since  I  have  been  a  voter.  I  have  been  voting  in  this 
division  nine  years. 

No.  374.  Urias  Pearson.  Undoubtedly  a  good  vote.  (See  testimony, 
page  375 :) 

Urias  Pearsox,  a  witness  produced,  sworn,  and  examined  on  the  part  of  incumbent, 
deposes  and  says : 

My  name  is  Urias  Pearson.  I  resided  at  1453  Salmon  street  at  the  last  October  elec- 
tion, and  had  resided  there  for  eighteen  months  previous  to  that  election.  I  voted  in 
the  fourth  division  of  the  Twenty-fifth  ward.  I  am  a  native-born  citizen.  I  had  paid 
a  State  or  county  tax  within  two  years  previous  to  the  last  October  election ;  (tax  re- 
ceipt produced,  dated  October  10,  1868,  and  signed  by  John  C.  Sees.)  My  vote  was  not 
challenged,  but  my  residence  was  vouched  for.  Mr.  Thomas  Fay  vouched  for  me.  I 
was  not  sworn.  I  produced  my  tax  receipt  and  a  discharge  from  the  United  States 
Army.  I  was  assessed  on  the  extra  assessment  list  previous  to  the  last  October  elec- 
tion. I  lived  in  the  same  division  of  the  same  street  at  the  time  of  the  assessment  and 
of  the  election.    I  believe  Mr.  Fay  was  sworn  for  me  at  the  time  I  voted. 

No.  445.  John  MoDevitt.  Undoubtedly  a  good  vote.  (See  his  testi- 
mony, page  375:) 

John  McDbvitt,  a  witness  produced,  sworn,  and  examined  on  the  part  of  incumbent, 
deposes  and  sa  ys : 

My  name  is  John  McDevitt.  I  resided  at  No.  1540  Eichmond  street,  in  the  fourth 
division  of  the  Twenty-fifth  ward,  at  the  last  October  election.  I  had  resided  there 
about  ten  years  and  voted  there  at  that  election.  I  am  a  citizen  of  the  United  States 
and  of  the  State  of  Pennsylvania,  and  a  property-holder.  I  had  paid  a  State  or  county 
tax  within  two  years  of  that  election.  I  have  been  a  voter  about  ten  years.  My  vote 
was  not  challenged.    I  know  Thomas  Barrett. 

The  committee  in  its  report,  page  91,  says:  "John  McDevitt,  called 
by  incumbent,  did  not  prove  the  unassessed  vote  in  that  name,  for  there 
are  three  of  that  name,  including  the  witness,  and  four  voted."  This  is 
an  unintentional  error,  as  by  reference  to  the  list  of  taxables,  pages 
256-'57,  it  will  be  seen  there  are  four  John  McDevitts,  and  four  registered 
as  voting. 

No.  475.  James  Comvay.  (Error  of  the  printer.  Should  have  been 
Conroy.)  Contestant's  counsel  admits  that  these  persons  are  one  and 
the  same;  that  the  Conroy  on  the  list  of  unassessed  voters  is  the  same 
Conroy  who  appears  on  the  regular  assessment,  not  marked  as  voting. 
This  is  undoubtedly  a  good  vote.     (See  testimony,  page  391:) 

James  Coxroy,  a  witness  produced,  sworn,  and  examined  on  the  part  of  incumbent,' 
deposes  and  says : 

My  name  is  James  Conroy.  At  the  last  October  election  I  resided  at  No.  1523  Bel- 
grade street,  in  the  fourth  division  of  the  Twenty-fifth  ward.  I  had  lived  there  for  a 
year  previous  to  that  election.  I  voted  in  that  division  at  last  October  election.  I  have 
been  voting  in  that  ward  about  eleven  years.  I  paid  taxes  last  year  before  the  October 
election.  I  was  on  the  regular  assessment,  and  read  my  name  on  the  list  outside  the 
polling  place.  There  is  no  other  voter  of  the  name  of  Conroy  living  at  1523  Belgrade 
street,  except  Martin  Conroy,  my  father.  (The  list  of  voters  at  No.  334  shows  the  name 
of  James  Conroy  as  voting ;  by  the  book  marked  "  C  C  C,"  James  Conroy,  1 523  Belgrade 
street,  appears  on  the  regular  assessment  and  not  marked  as  voting,  and  on  the  list  of 
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the  added  unassessed  voters  appears  the  name  of  James  Conroy,  1523  Belgrade  street, 
as  having  voted.) 

No.  481.  James  McAran.  Undoubtedly  a  good  vote.  (See  his  testi- 
mony, page  379:) 

James  D.  McArast,  a  witness  produced,  sworn,  and  examined  on  the  part  of  incum- 
bent, deposes  and  says : 

My  name  is  James  D.  McAran.  At  the  last  October  election  I  resided  at  No.  1415 
Salmon  street,  in  the  fourth  division  of  the  Twenty-fifth  ward.  I  had  lived  there  about 
three  months  previous  to  that  election.  I  voted  in  that  division  at  that  election.  I 
had  paid  a  State  or  county  tax  within  two  years  previous  to  that  election.  I  am  a 
native-born  citizen.  I  was  living  in  that  division  in  pursuance  of  my  lawful  calling, 
and  am  living  there  yet.  I  am  conductor  on  the  railroad.  I  was  not  assessed  in  that 
division.  I  was  challenged  on  residence  at  the  last  October  election.  Francis  McDon- 
ough  vouched  for  me. 

Cross-examined : 
.  I  was  not  sworn  when  I  voted,  but  my  voucher  was.  I  did  not  produce  a  tax  receipt. 
I  had  paid  a  tax  two  weeks  preceding  the  October  election  of  1867.  I  paid  that  tax  in 
the  Fifth  ward  of  the  city  of  Philadelphia.  I  came  home  from  West  Virginia,  where  I 
had  been  working,  about  two  or  three  months  before  the  election  of  1867,  and  had 
boarded  at  Sixth  and  Powel  streets.  I  was  on  the  extra  assessment  in  the  Fifth  ward 
at  the  October  election  in  1867. 

No.  498.  Edward  Porterfield.  Undoubtedly  a  good  vote,  although  the 
committee  charge  him,  on  page  8  of  report,  as  having  a  fraudulent  tax 
receipt.  How  they  can  establish  such  a  charge  from  his  evidence  which 
follows,  (see  pages  376-'77,)  is  passing  strange. 

Edward  PoRTEEFrELD,  a  witness  produced,  sworn,  and  examined  on  the  part  of  in- 
cumbent, deposes  and  says : 

My  name  is  Edward  Porterfield.  I  resided  at  No.  1116  Fremont  street,  at  the  last 
October  election,  and  had  lived  there  for  nine  years  and  a  half  previously.  I  voted  in 
the  fourth  division  of  the  Twenty-fifth  ward  at  that  election.  I  am  a  citizen  of  the 
United  States,  and  of  the  State  of  Pennsylvania.  I  had  paid  a  State  or  county  tax 
within  two  years  previous  to  the  last  October  election.  I  have  been  a  voter  since  1854, 
and  in  that  division  about  nine  years.  My  vote  was  challenged  last  October.  They 
would  not  take  my  papers,  and  I  got  a  voucher.  Daniel  Harkins  vouched  for  me.  I 
was  challenged  on  residence. 

Cross-examined : 
I  was  not  sworn  when  I  offered  to  vote.  Mr.  Harkius,  my  voucher,  was  sworn.  I 
produced  my  tax  receipt.  I  had  my  naturalization  papers  and  that,  both.  I  offered 
my  naturalization  papers  to  the  officers  of  election,  but  they  didn't  look  at  them.  I 
paid  a  poll  tax  some  time  last  fall,  a  little  before  the  election.  I  do  not  remember  who 
I  paid  it  to ;  it  was  to  the  man  who  received  the  taxes.  I  have  been  living  in  the  same 
place  somewhere  about  nine  years  and  a  half.  I  could  not  say  when  I  paid  a  tax  before 
the  last  one.    I  paid  taxes  several  times  in  the  course  of  the  time  I  have  lived  there. 

No.  380.  John  Harison.  Should  be  John  Sampson;  on  list  of  voters 
(Ex.  26-2)  page  246  at  No.  380,  is  the  name  of  John  Harison,  (a  clerical 
error j)  on  regular  printed  assessed  list  "H.  4,"  page  429,  is  the  name  of 
John  Hampson,  1416  Salmon  street;  and  on  list  of  taxables,  (Ex.  26-3, 
page  249)  is  the  name  of  John  Sampson,  marked  as  voting,  residing  at 
No.  1417  Salmon  street.  There'is  no  John  Sanson  on  either  the  regular  or 
extra  assessed  lists,  nor  among  the  added  names.  Hampson  was  vouched 
for  bj-  John  Fitzpatrick;  (see  test.,  page  385.) 

No.  533.  John  Carherry.  Error ;  on  list  of  voters  filed  by  contestant, 
Ex.  26-2,  page  246,  tliere  is  no  such  name. 

No.  289.  William  Gallagher.  Added  to  the  list  of  taxables,  and 
vouched  for  by  Thomas  Fay,  an  officer  of  the  election.  (See  Ex.  26-3, 
page  253.) 

No.  393.  John  MeNamee.  Added  to  the  list  of  taxables,  and  vouched 
for  by  Charles  Fay,  an  officer  of  the  election.     (See  Ex.  26-3,  page  257.) 
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No.  245.  Felix  0>Toole.  Added  to  the  list  of  taxables,  and  A-ofced  ou 
"  age."    (See  Ex.  26-3,  page  257.) 

No.  105.  John  Quinn.  A  good  vote,  but  David  Dryburg,  the  republi- 
can window  inspector^  who  kept  the  list  of  taxables,  forgot  to  mark  him 
when  he  voted.  There  are  two  John  Quinns,  and  both  are  on  the  extra 
assessment  list. 

Thus,  twenty-seveu  of  the  thirty-two  rejected  votes  in  this  division 
are  accounted  for,  and  proved  to  have  been  perfectly  legal  votes.  In- 
stead of  a  reduction  of  thirty-three  in  favor  of  the  contestant,  there 
should  be  only  five  deducted  from  these  sixty-one  unassessed  voters. 
This  would  make  an  additional  allowance  of  twenty-eight  voters  to  the 
sitting  member,  which  would  still  further  reduce  the  alleged  majority  of 
contestant  (as  per  report  of  committee)  from  fifty-seven  to  nineteen  ma- 
jority. 

In  order  that  it  may  be  seen  how  just  is  this  allowance,  I  may  state 
that  of  the  twenty-nine  votes  of  the  sixty-one  unassessed  voters  the  ma- 
jority have  rejected,  and  which  I  desire  to  have  allowed,  twenty-three 
of  these  names  voted  at  both  elections  in  October  and  November,  as 
will  be  seen  by  reference  to  list  of  voters  filed  by  contestant  on  pages 
243  and  246.  For  reference,  I  have  tabulated  them  with  their  numbers 
on  the  respective  lists  of  voters  iu  October  and  November,  1868: 


Voters. 


Patrick  Pbillips 

Edmon  Parson 

Barny  McElory 

Francis  Mulvabill 

Jno.  Quinn 

Jno.  Caughey 

Lewis  Pry  or 

Patrick  Kathgan 

Thomas  Laulor 

Philip  Monahau 

Ed.  McCafferty 

Wilson  Larue 

Jno.  Mc Williams 

Patrick  Slaven 

Wm.  Gallagher 

Patrick  McGeehan 

Jas.  McGlaughlin 

Patrick  Gillroy,  or  Kilroy. 

Urias  Pearson 

.Inc.  McNamee 

Jas.  McArau 

Edward  Porterfield 

John  Carberry 


^^ 


7 
107 

25 
310 
333 
192 
156 

90 
120 
287 
148 
455 
495 
24(5 
305 
322 
325 
425 
489 
104 
447 
119 
221 


One  more  word  as  to  the  integrity  of  this  poll.  In  the  October  elec- 
tion, as  per  the  tally-list  adopted  by  the  majority  of  the  committee,  the 
democratic  vote  was  496,  in  November  following  it  was  497 ;  (see  Ex. 
M.  M.  M.,  page  260;)  and  the  republican  vote  in  October  was  53,  while 
in  November  following  it  was  52.  (See  Ex.  M.  M.  M.,  page  260.)  The 
aggregate  vote  in  this  division  in  October  was  549  votes,  and  in  Novem- 
ber following,  549 — precisely  the  same  number.  Can  more  clear  proof 
be  needed  of  the  integrity  of  this  poll? 
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We  now  have  but  20  of  the  alleged  major%  of  72  left  to  the  contest- 
ant.   I  now  proceed  to  consider — 

5. — Bensalem:  Township. 

I  cannot  agree  with  the  committee  in  its  conclusion  in  regard  to  Ben- 
salem  Township.  In  this  township  the  return  for  contestant  is  173 ;  for 
the  sitting  member,  319.  The  contestant  produced  190  persons  who  on 
their  oaths  declared  they  voted  at  said  election  for  the  contestant ;  but 
as  six  of  these  witnesses  testify  that  they  voted  for  contestant  without 
all  the  constitutional  qualifications  of  an  elector,  these  must  be  deducted 
from  the  190,  which  leaves  contestant  a  proved  vote  of  184.  The  names 
of  the  six  persons  of  the  193  who  voted  for  contestant,  with  their  dis- 
qualifications, are  as  follows,  to  wit: 

Michael  Weaver  (test.,  p.  137)  voted  for  contestant  on  minor's  naturali- 
zation papers,  to  which  he  is  not  entitled,  being  over  eighteen  years  of 
age  when  he  came  to  this  country. 

Geo.  Lynn  (p.  143)  voted  for  contestant,  and  had  not  paid  a  State  or 
county  tax  within  two  years. 

Watson  Praul  (p.  149)  voted  for  contestant,  and  had  not  paid  a  State 
or  county  tax  within  two  years  of  the  election,  as  required  by  the  con- 
stitution. His  father  paid  Ms  tax.  In  explanation  of  the  constitutional 
provision,  which  requires  "the  payment  of  a  State  or  county  tax  within 
two  years,"  in  order  that  a  person  may  vote,  it  was  held  in  Catlin  vs. 
Smith,  2  S.  and  E.,  p.  267,  that  "to  enable  a  citizen,  otherwise  qualified, 
to  enjoy  the  rights  of  an  elector,  it  is  necessary  that  lie  should,  within 
two  years  next  before  the  election,  have  paid  a  State  or  county  tax." 
PrauVs  father  paid  it. 

William  E.  Watson  (p.  151)  voted  for  contestant;  had  not  paid  a  State 
or  county  tax  wdthin  two  years  of  the  election.    Mis  father  paid  his  tax. 

John  H.  Harrison  (p.  152)  same  as  above. 

Wm.  Vanzant  (p.  155)  same  as  above. 

In  addition  to  these  disqualified  voters,  the  testimony  of  Joshua  H. 
Minster  (p.  146)  and  Charles  Deal,  (pp.  145  and  146,)  as  to  whether 
Charles  Deal  or  his  father,  Samuel  Deal,  voted  for  contestant,  is  so  con- 
tradictory as  to  be  unworthy  of  belief.  These  two  votes,  deducted  from 
the  184,  leave  182  as  the  proved  vote  of  the  contestant  at  this  poll. 

Allowing  the  contestant  the  full  credit  of  his  vote  proved,  the  returns 
in  tbis  township,  as  corrected,  would  stand  thus:  Caleb  N.  Taylor  182, 
Jobn  E.  Eeading  302. 

Further^  I  cannot  agree  with  the  majority  of  the  committee  in  allow- 
ing, on  the  following  testimony,  an  additional  difference  in  favor  of  the 
contestant  of  twenty  votes.    (See  testimony,  page  171:) 

Samuel  H.  Harkison,  being  duly  affirmed,  deposes  and  says:  There  were  ton  demo- 
cratic tickets  containing  the  name  of  Caleb  N.  Taylor  pasted  over  the  name  of  Joliu  1{. 
Eeading  for  Congress. 

The  contestant  has  proved  but  three  of  these  ten  votes  claimed,  viz,, 
Barnard  Maguire,  (p.  129,)  Beuien  P.  Douglas,  (p.  137,)  and  George 
Lynn,  (p.  143,)  all  of  whom  swore  they  Aoted  a  democratic  ticket  witli 
tile  name  of  Caleb  jST.  Taylor  on  it  for  Congress.  This  would  gain  to  the 
contestant  three  votes,  and  lose  to  the  sitting  member  three  votes,  thus 
making  the  poll  in  this  division,  as  further  corrected,  Taylor  185,  and 
Eeading  299  votes,  thus  making  a  clear  gain  to  contestant  (in  both  cor- 
rections) of  thirty-two  votes  instead  of  the  fifty-four  allowed  contestant 
in  the  report  of  the  majority.  This  makes  twenty-two  votes  overcharged 
H.  Mis.  Doc.  152 44 
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against  the  sitting  member  in  this  division,  reducing  contestant's  ma- 
jority to  seven. 

Having  shown  that  sixty-five  votes  were  wrongly  charged  against  the 
sitting  member,  I  now  proceed  to  show  what  credits  were  wrongfully 
withheld  from  the  sitting  member  in  the  examination  of  this  case. 

1- — The  Tally-lists  as  the  Highest  Proof  of  the  Eetuen  in 

Each  Division. 

As  a  general  principle  primary  evidence  is  preferable  to  secondary 
evidence.  The  ballots  are  the  primary  or  highest  evidence  of  an  elec- 
tion, and  a  Pennsylvania  statute  requires  these  ballots  to  be  preserved 
for  the  purposes  of  contested  elections. 

The  next  best  evidence  are  the  tally-lists.  These  are  cotemporaneous 
records  made  at  the  very  time  of  voting.  The  hourly  report  of  the  vote 
and  the  returns  in  the  prothonotary's  ofdce  are  inade  up  from  the  tally- 
lists;  are  mere  copies  of  those  lists,  and  original  documents  are  always 
better  evidence  than  copies.  The  tally  lists  are  preferable  evidence  to 
reports  made  from  them.  The  majority  of  the  committee  evidently 
thought  so,  or  they  would  not  have  allowed  the  tally-list  of  the  third 
division  of  the  Twenty-third  ward  to  have  over-ridden  the  hourly  return 
and  general  return  of  the  same  division,  whereby  the  contestant  suffered 
a  loss  of  sixty  votes  from  his  general  return  of  votes. 

If  this  reasoning  is  correct,  (and  the  precedents  in  all  contested  election 
cases  in  Pennsylvania  sustain  it,)  what  do  the  tally-lists  as  filed  of  record 
in  this  case  show?    Clearly  this: 

Votes. 

a.  In  the  fourth  division  of  the  Twenty-second  ward,  (an  error  in 

the  addition,)  in  favor  of  the  sitting  member  of 13 

(See  tally-list,  Ex.  B  1,  page  429.    Hourly  return  and  general  re- 
turn, Ex.  A  6,  page  417.) 

b.  In  the  eighth  division  of  Twenty- second  ward,  (an  error  in  the 

addition,)  in  favor  of  the  sitting  member  of 1 

(See  tally-list,  Ex.  A  6,  page  417,  and  general  return,  Ex.  A  6, 

page  417.) 

c.  In  the  sixth  division  of  the  Twenty-third  ward,  (an  error  in  the 

addition,)  in  favor  of  the  sitting  member 8 

(See  tally-list,  Ex.  B  5,  page  424,  and  general  return  A  5,  page 

416.) 

d.  In  the  third  division  of  the  Twenty-fifth  ward,  (an  error  in  addi- 
tion,) in  favor  of  the  sitting  member 6 

(See  tally-list,  Ex.  D  2,  page  426,  and  general  return,  A  5,  page 

416.) 

Making  an  aggregate  gain  for  the  sitting  member,  on  this  proof,  of.     27 

From  this  gain,  however,  is  to  be  deducted  the  votes  the  contestant 
gains  by  like  errors  in  the  addition  of  the  tally-lists,  to  wit : 

Votes. 

ft.  An  error  in  the  second  division  of  the  Twenty-second  ward 1 

6.  An  error  in  the  seventh  division  of  the  Twenty-third  ward 6 

Making  an  aggregate  gain  for  contestant,  on  this  proof,  of 7 
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Deducting  these  seven  votes  which  the  contestant  gains  from  the 
twenty-seven  votes  which  the  sitting  member  gains  makes  a  clear  gain, 
for  the  sitting  member  of  twenty  votes.  These,  I  hold,  must  be  allowed 
in  the  absence  of  the  ballot-boxes,  the  i>roduction  of  which  was  urgently 
demanded  by  me  for  a  recount  of  the  ballots,  in  order  that  the  tally- 
lists  might  be  verified.  To  this  end  the  counsel  for  the  sitting  member 
had  notified  the  custodians  of  the  same  of  his  intention  to  ask  their 
production,  as  will  be  seen  by  the  foUowiug  record  from  pages  404,  405 : 

Taylor  vs.  Reading. 

Contested  election  fftk  congressional  district,  Fennsijlvania,  for  a  seat  in  the  forty-first  Congress. 

Philadelphia,  March  8,  1869. 
Dear  Sir  :  I  respectfully  notify  you  that  I  shall  apply  to  the  Committee  of  Elections 
of  the  forty-first  Congress  for  a  recount  of  the  congressional  vote  in  the  following  di- 
visions, to  wit :  The  first,  second,  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  and 
tenth,  of  the  Twenty-second  ward ;  the  first,  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth,  and  tenth,  of  the  Twenty-third  ward  ;  and  the  first,  second,  and  third, 
of  the  Twenty-fifth  ward.  As  joint  custodian  with  the  recorder  of  said  division  ballot- 
boxes  of  October  election,  1868, 1  respectfully  ask  their  retention  by  your  honor,  sub- 
ject to  congressional  demand  for  the  same. 
Very  truly,  yours, 

CHAS.  W.  CARRIGAN, 

Attorney  for  Incunibent. 
Hon.  Daniel  M.  Fox. 

Taylor  vs.  Reading. 

Contested  election  fifth  congressional  district,  Pennsylvania,  for  a  seat  in  the  forty-first  Congress. 

Philadelphia,  March  8,  1869. 

Dear  Sir  :  I  respectfully  notify  you  that  I  shall  apply  to  the  Committee  of  Elections 
of  the  forty-first  Congress  for  a  recount  of  the  congressional  vote  in  the  following  di- 
visions, to  wit :  The  first,  second,  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth, 
tenth,  of  the  Twenty-second  ward ;  the  first,  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth,  tenth,  of  the  Twenty-third  ward;  and  the  first,  second,  third,  of  the 
Twenty-fifth  ward.  As  joint  custodian  with  the  mayor  of  said  division  ballot-boxes  of 
October  election,  in  1868,  I  respectfully  ask  their  retention  by  your  honor,  subject  to 
congressional  demand  for  the  same. 
Very  truly,  yours, 

CHAS.  ^.  CARRIGAN, 

Attorney  for  Incumhenl. 
Hon.  Jambs  Given. 

It  was  to  meet  just  such  a  contingency  as  this  that  the  above  notices 
were  given,  and  yet  the  majority  of  the  committee  reject  the  allowance 
of  these  errors  in  the  tally-list,  on  the  ground  that  the  ballot-boxes  were, 
not  examined  or  asked  to  be  examined.  They  were  not  examined  in 
the  district  where  the  testimony  was  taken,  because  the  courts  have  de- 
cided that  the  Committee  of  Elections  of  Congress  were  the  only  compe- 
tent authority  to  send  for  them  and  examine  them,  and  that  liiey  icere 
asked  to  be  examined  one  of  the  committee  making  the  majority  report 
will  cheerfully  admit.  The  sitting  member  rested  his  case,  so  far  as  the 
tally-lists  were  concerned,  on  the  examination  of  the  ballot-boxes  and  a 
recount  of  the  ballots,  but  the  majority  of  the  committee  saw  fit  to  re- 
ject these  gains  without  an  examination,  and  the  only  one  that  could  test 
their  truth  or  falsity.  In  the  absence  of  the  ballot-boxes,  or  a  refusal 
to  recount  the  ballots,  the  committee  must  take  the  highest  order  of 
proof  presented  to  them,  which  are  the  tally -lists  certified  to  them  by 
the  seal  of  the  court  having  charge  of  them.  They  are  couclusi\'e,  and 
especially  so  when  the  committee  refuse  to  avail  themselves  of  the  pri- 
mary evidence,  the  ballots  which,  by  request  of  the  counsel  of  the  sit- 
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ting  member,  have  been  kept  in  safe  custody  from  the  day  of  the  elec- 
tion np  to  the  present  time. 

These  tally-lists,  therefore,  correcting  the  general  return,  entitle  the 
sitting  member  to  a  clear  gain  of  twenty  votes.  These  overturn  the 
seven  majority  left  to  contestant  by  the  report  of  a  majority  of  the  com- 
mittee, and  give  the  sitting  member  a  legal  majority  of  thirteen. 

Note.— The  discrepancy  of  sis  votes  between  the  tally-list  and  general 
return  of  the  fourth  division  of  the  Twenty-fifth  ward'has  already  been 
allowed  by  the  majority  of  the  committee  in  its  report  of  an  alleged 
legal  majority  of  seventy-two  for  contestant.  I  concur  in  such  allow- 
a.nce. 

2. — Individual  Illegal  Votes  Claimed  by  Incumbent 

to  be  deducted  from  the  contestant's  return,  but  not  allowed  by  the  ma- 
jority of  the  committee. 

I  think  the  committee  erred  in  not  deducting  the  following  illegal 
votes  from  the  contestant: 

a.  Samuel  Ely,  a  resident  of  Kansas,  voted  in  this  township.  He  was 
a  republican,  (see  Knight's  testimony,  p.  296  :) 

Edwin  Knight  affirmed  for  incumbent : 

Examined  under  the  thirty-third  specification,  and  amended  answer. 

(Objected  to  by  Mr.  Yardly  on  the  same  grounds  as  those  ofi'ered  against  the  evidence 
of  George  Lear. ) 

Witness.  I  live  in  Upper  Makefield  Townsliip,  Bucks  County.  I  know  Samuel  Ely. 
I  have  known  him  fifteen  or  sixteen  years.  He  is  about  thirty  years  of  a^e.  I  knew 
him  before  he  was  twenty-one  years  of  age.  I  cannot  tell  how  long  he  has  lived  there. 
I  learned  to  know  him  in  Upper  Makefield  Township.  He  had  been  out  of  the  State 
.about  a  year  and  a  half.  He  came  back  some  two  or  three  weeks  before  the  October 
election.  He  voted  at  the  October  election.  He  was  challenged  on  the  grounds  of 
non-residence.  He  was  not  qualified.  The  board  asked  him  questions,  and  agreed  to 
let  him  vote.  The  politics  of  the  board  is  republican.  There  is  no  democrat  in  the 
Iboard. 

b.  George  S.  Eepplier  voted  for  contestant,  in  the  second  division  of 
the  Twenty-second  ward.  This  was  not  his  residence  in  point  of  law ;  he 
lived  in  the  Eighth  ward.     (See  his  testimony,  p.  307 :) 

George  S.  Eepplier,  affirmed  for  incumbent,  deposes  and  says : 
I  reside  at  No.  1922  West  Eittenhouse square,  Eighth  ward,  Philadelphia.  In  Novem- 
ber I  resided  at  the  same  place.  In  October  last  I  resided  at  Oak  lane,  second  division 
of  the  Twenty-second  ward,  from  some  time  in  June  previous  to  the  October  election. 
I  voted  in  that  division  at  the  October  election.  About  four  or  five  days  after  the  Oc- 
tober election  I  removed  to  1922  West  Eittenhouse  square.  I  voted  at  the  November 
election  in  the  Eighth  ward  of  the  city  of  Philadelphia,  where  my  residence  is  located. 
I  have  been  in  the  habit  of  residing  in  Oak  lane,  in  the  second  division  of  the  Twenty- 
second  -ward,  during  what  I  call  the  summer  months,  for  the  last  four  years.  I  have 
voted  in  the  second  division  of  the  Twenty-second  ward  before  that.  I  do  not 
remember  whether  it  was  once  or  twice  I  voted  there.  I  lived  at  1922  West  Eitten- 
house square  seven  or  eight  months  during  the  year.  I  consider  both  places  my  domi- 
cile. I  voted  for  member  of  Congress  at  the  October  election.  I  voted  for  Caleb  N. 
Taylor. 

This  was  a  "social  status"  colonizer.  He  Avas  but  a  temporary  so- 
journer in  the  division.  His  domicile  was  in  the  Eighth  ward  in  the  city, 
where  he  spent  nine  months^of  the  year  and  carried  on  his  business. 
He  had  none  of  the  animus  manendi  to  constitute  him  a  resident  for  the 
exercise  of  the  franchise.     Clearly  illegal. 

c.  Samuel  S.  White  voted  for  contestant  in  same  division.  He  was  a 
non-resident;  his  domicile  was  in  the  Mnth  ward. 

Samuel  S.  Whi'ib,  a  witness  for  incumbent,  being  affirmed,  says: 

I  reside  in  Ninth  ward,  Philadelphia,  at  1622  Arch  street.     In  November  last  I  re- 


DIGEST    OF   ELECTION    CASES.  69S 

sided  at  1622  Arch  street.  In  October  last  I  resided  at  Green  lane  and  Second  street,, 
second  division  of  the  Twenty-second  -ward.  I  resided  there,  in  the  second  division  of' 
the  TAventy-second  T\'ard,  from  about  the  1st  June  prior  and  up  to  the  October  election. 
I  voted  at  the  second  division  of  the  Twenty-second  ward  at  the  October  election.  In 
the  November  election  I  voted  iu  the  Ninth  ward  in  the  city  of  Philadelphia.  I  voted 
for  member  of  Congress  at  the  October  election.  I  voted  for  Caleb  N.  Taylor  for  Con- 
gress, the  republican  candidate. 

I  moved  into  the  city  four  or  Ave  days  after  the  October  election.  I  never  voted  im 
the  second  division  of  the  Twenty-second  ward  previous  to  the  last  October  election, 
during  the  thi'ee  years  I  resided  there. 

Another  "social  status"  colonizer.     Clearly  illegal  as  Eepplier. 

d.  George  Eeilly,  fourth  division  of  the  Twenty-second  ward,  voted 
for  contestant ;  no  residence  there;  was  challenged;  no  respect  paid  to 
the  challenge,  &c.     (See  testimony  of  Stadleman  and  Jones,  pp.  320- 

321.) 

Augustus  R.  Stadleman,  a  witness  for  incumbent,  sworn  and  examined  under  the 
first  specification : 

Question.  Did  a  man  named  Eeilly  vote  at  that  division  at  that  election  ? — Answer.. 
He  did. 

Q.  Do  you  know  his  first  name  1 — A.  I  cannot  swear  to  his  first  name,  but  I  think  it 
■was  George.  Mr.  Edwin  T.  Jones  challenged  his  vote  on  the  grounds  that  he  was  a 
resident  of  Bucks  County. 

Q.  Was  he  asked  to  produce  a  voucher  for  his  residence  ? — A.  He  was  not.  He  was. 
not  sworn  himself  as  to  his  residence. 

Q.  Then  no  notice  was  taken  of  the  challenge  of  the  right  of  George  Keilly  to  vote  ? — 
A.  There  was  not.  The  vote  of  George  Eeilly  wa.s  taken  and  jiut  in  the  box.  I  could 
not  swear  to  it,  but  I  am  most  certain  he  voted  the  republican  ticket. 

Q.  Why  do  you  suppose  he  voted  the  republican  ticket  ? — A.  Because  he  and  I  had 
many  good  sneets  together,  and  I  knew  him  to  be  a  republican,  and  he  voted  the  ticket 
with  a  republican  heading. 

Q.  Do  you  know  of  your  own  knowledge  how  George  Eeilly  voted  at  the  October 
election  ? — A.  X  do  not  know  any  further  than  the  heading  of  his  ticket,  and  further, 
that  he  thinks  a  democrat  is  not  an  honest  man,  and  so  forth. 

Edwakd  T.  Jones,  recalled  by  counsel  for  the  incumbent : 

Question.  Did  you  challenge  the  right  of  George  Eeilly  to  vote  iu  the  fourth  division 
of  the  Twenty-secoud  ward  at  the  last  October  election  '! — Answer.  I  did. 

This  vote  is  clearly  illegal. 

e.  Joseph  Applin  iwted  for  contestant  in  the  fifth  division  of  the 
Twenty-second  ward;  voted  on  age;  was  over  twentj'-two  years  old; 
had  paid  no  taxes.     (Pages  322-323.) 

Joseph  Applin,  a  witness  for  incumbent,  sworn  and  examined. 

Cross-examined  by  contestant's  counsel : 
Question.  When  you  say  that  you  believe  you  were  between  the  ages  of  twenty-one 
and  twenty-two  at  the  last  October  election,  did  you  so  answer  honestly,  to  the  best  of 
your  knowledge  and  belief? — Answer.  I  believe  I  said  I  was  over  twenty-one  years  of 
age,  and  perhaps  twenty-two. 

Q.  When  you  say  that  you  are  now  twenty-two  years  of  age,  to  the  best  of  your 
knowledge,  you  mean  that  you  were  twenty-two  at  your  last  birthday,  in  January  ? — 
A.  I  mean  that  I  was  twenty-two  years  old  in  January,  1863. 

J.  APPLIN. 

Clearly  illegal. 

/.  John  H.  Budd,  second  division  of  the  Twenty-third  ward,  (p.  326,) 
voted  for  contestant;  had  not  been  assessed  anywhere  for  three  years; 
no  tax  being  assessed  against  him  in  this  division,  the  receipt  he  voted 
on  was  a  fraudulent  tax  receipt. 

"It  shall  not  be  lawful  for  any  collector  of  taxes  in  any  township, 
ward,  or  district,  nor  for  any  other  person  on  his  or  their  behalf,  to 
receive  payment  or  give  any  receipt  for  the  payment  of  taxes  that  have 
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not  been  duly  assessed."    (Act  27th  May,  1861,  8th  section,  Pamphlet 
Laws,  402.)     Then  follows  the  penalty  for  so  doing,  &c. 

The  majority  of  the  committee  reject  four  votes  given  to  incumbent 
on  precisely  the  same  ground.     (See  their  report,  bottom  of  page  8.) 

g.  Eobert  Henry,  same  division,  same  ward,  (page  328,)  voted  for 
contestant;  voted  on  a  tax  receipt  obtained  in  a  division  and  ward  where 
he  was  not  assessed;  if  not  assessed  there  he  could  not  pay  tax  there. 
(See  John  H.  Budd,  similar  case.) 

h.  John  Gardner,  second  division  Twenty-third  ward,  (page  327,) 
voted  on  minor's  naturalization  papers  and  for  contestant,  and  was  over 
eighteen  years  of  age  when  he  came  to  this  country.  Was  not  entitled 
to  his  papers. 

John  Gardner,  a  witness  for  iucumbent,  examined  under  the  seventeenth  specifica- 
tion of  incumbent,  sworn,  deposes  and  says:  - 

I  reside  in  second  division.  Twenty-third  ward,  near  Bustleton  ;  I  resided  there  at  the 
last  October  election ;  I  voted  at  the  last  October  election  at  that  poll ;  I'am  not  a  native 
of  this  country  ;  I  was  born  at  Lancashire,  England ;  I  came  to  this  country  August, 
1850 ;  I  am  thirty-five  years  of  age  ;  I  was  born  in  1837 ;  I  was  under  twenty  years  old 
when  I  came  to  this  country,  to  the  best  of  my  recollection ;  I  was  a  little  over  eighteen 
years  old  when  I  came  to  this  country ;  I  am  a  naturalized  citizen  of  this  country ;  I 
was  naturalized  in  1860. 

Mr.  Carrigan  states  that  witness  produces  naturalization  paper  issued  from  the  court 
of  quarter  sessions,  county  of  Philadelphia,  bearing  date  October  20,  A.  D.  1860,  which 
paper  is  a  duxjlicate  of  naturalization  paper  of  the  above  date,  said  duplicate  bearing 
date  September  28,  1868,  which  paper  states,  "  that  including  the  three  years  of  his 
minority  he  had  resided  within  the  limits  and  under  the  jurisdiction  of  the  United 
States." 

i.  William  Cook,  same  division,  same  ward,  voted  for  contestant ;  was 
a  minor,  (page  330.) 

William  Cook,  a  witness  for  incumbent,  (examined  under  sixteenth  specification,) 
sworn,  deposes,  and  says : 

I  reside  in  Bell's  Corner,  on  the  Bustleton  pike.  Twenty-third  ward.  I  lived  at  same 
place  at  last  October  election.  I  voted  at  said  election.  I  voted  at  Bustlpton.  I  was 
not  assessed.  I  did  not  pay  any  tax  previous  to  that  election.  I  lived  there  three  years 
previous  to  the  October  election.  I  was  twenty-one  years  old  last  May.  I  was  born 
May  28,  1848.     I  voted  for  Caleb  N.  Taylor  for  Congress  at  that  election. 

Cross-examined : 

I  voted  on  age.    I  was  twenty-one  when  I  voted.    I  am  sure  of  that. 

Question.  You  said  on  your  examination-in-oliief  that  you  was  born  May  28,  1848 ; 
you  now  say  that  you  are  positive  that  you  were  twenty-one  the  time  you  voted ;  did 
you  or  did  you  not,  therefore,  make  a  mistake  in  saying  you  were  born  in  1848  ? 

(Objected  to  by  Mr.  Carrigan,  because  when  the  counsel  for  incumbent  was  asked  to 
reduce  the  question  to  writing  it  was  put  in  the  language  first  asked,  leaving  out  the 
following  words,  to  wit :  "  You  will  perceive  that  this  makes  you  but  twenty  years 
old.") 

Answer.  Yes  sir  ;  I  was  born  in  1847.    I  have  no  doubt  whatever  of  that. 

Ee-examined : 
Q.  What  made  you  say  you  were  born  May  28,  1848  ?— A.  So  my  father  says.     I  know 
nothing  about  my  age  except  what  my  father  says. 

Clearly  illegal.    Was  but  twenty  years  old  when  he  voted. 

j.  Thomas  Clayton,  same  township,  voted  for  contestant.  Had  not 
been  in  the  State  a  year  after  he  became  a  citizen ;  lived  in  New  Jersey 
during  his  alienage. 

Thomas  Clayton,  a  witness  produced,  sworn  and  examined  on  the  part  of  incum- 
bent, deposes  and  says  as  follows : 

Question.  Where  did  you  reside  and  vote  at  the  last  October  election f^Answer.  In 
Lower  Makefield  Township,  Bucks  County. 

Q.  When  did  you  last  move  into  this  State,  and  where  from  ? — A.  I  moved  into  Penn- 
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sylvania  this  last  April  a  year,  in  the  year  1868 ;  I  moved  from  Greensburg,  New  Jersey ; 
I  had  lived  there  about  four  years ;  I  lived  in  this  State  since  April  1,  1868.  I  am  a 
foreign-born  citizen ;  I  was  born  in  Ireland;  I  was  naturalized  since  last  year,  since  I 
lived  in  Pennsylvania.  (Paper  produced  issued  from  the  court  of  common  pleas  of 
Bucks  County,  dated  the  21st  day  of  September,  A.  D.  1868,  with  the  signature  of  E.  F. 
Soheetz,  prothonotary,  and  the  seal  of  said  court  affixed.)  I  was  not  told  before  I  voted 
that  my  paper  was  not  right.  I  voted  in  that  township.  Lower  Makefield,  at  the  last 
October  election. 

Q.  What  ticket  did  you  vote  ? — A.  I  cannot  read  ;  do  not  know  what  ticket  it  was ; 
I  thought  it  was  the  republican  ticket ;  WilUam  Kirkman  gave  me  the  ticket  I  voted  ; 
ICirkman  was  my  employer;  he  took  me  to  the  election ;  I  did  not  want  to  go ;  I  did 
not  go  because  I  did  not  want  to  vote,  and  I  was  told  not  to  vote. 

Q.  What  are  tlie  politics  of  William  Kirkman  ? 

(Objected  to  by  counsel  for  the  contestant  upon  the  ground  that  it  is  competent  for 
the  incumbent  to  produce  said  Kirkman  and  find  out  from  him  what  his  politics  are,  ho 
being  within  the  jurisdiction  of  this  court.) 

A.  Heisarepublican,  I  think;  he  loaned  me  thirty  dollars  upon  the  condition  I  would 

\^  vote,  and  then  discharged  me  because  I  would  not  vote  the  republican  ticket  at  the 

^Residential  election,  in  November ;  I  voted  the  democratic  ticket  in  November ;  that 

18  the  reason  he  discharged  me ;  I  had  a  family,  and  we  almost  starved  before  I  could 

get  work.    I  cannot  recollect  what  questions  were  asked  me  when  I  was  naturalized ; 

do  not  know  what  I  swore  to. 

Q.  bid  you  swear  at  the  time  you  were  naturalized  that  you  had  lived  one  year  in 
the  State  of  Pennsylvania  immediately  before  you  were  naturalized? — A.  No,  sir;  they 
did  not  ask  me. 

Had  no  right  to  vote,  clearly. 

Ic.  George  Lott,  third  division,  Twenty-third  ward,  voted  for  contest- 
ant ;  no  residence  there.     (Page  338.) 

George  S.  Lott,  a  witness  for  incumbent,  (examined  under  eighteenth  specification,) 
sworn,  deposes  and  says : 

I  reside  at  902  Pine  street,  Philadelphia,  Seventh  ward.  I  took  my  meals  and  slept, 
except  Saturday  evenings  and  Sundays,  at  902  Pine  street,  Philadelphia,  at  and  before 
the  October  election.  I  was  assessed  in  the  third  precinct,  Twenty-third  ward.  I  was 
not  assessed  no  other  place,  to  the  best  of  my  knowledge.  My  place  of  business  is  No. 
329  Market  street.  I  voted  at  the  last  October  election  in  the  third  division.  Twenty- 
third  ward.  I  had  my  Sunday  board  there  and  had  my  washing  done  there  during  the 
whole  summer  season  previous  to  the  October  election.  I  continued  my  Sunday  meals 
in  the  third  division.  Twenty-third  ward,  after  the  October  election.  I  always  get  my 
washing  done  there.  I  was  born  July  24, 1846.  I  was  past  twenty-two  years  old  when 
I  voted  in  the  third  division.  Twenty-third  ward,  at  the  last  October  election.  I  have 
been  sleeping  and  taking  my  meals  at  902  Pine  street  about  four  or  five  months  up  to 
the  present  time  ;  before  that  at  926  North  Second  street,  for  about  four  or  five  months. 
The  year  before,  at  the  October  election,  1867,  I  took  my  meals  and  slept  at  Ko.  617  Chest- 
nut street,  Philadelphia.  I  voted  at  that  election  on  age,  at  the  corner  of  Sixth  and  Jayne  streets, 
in  the  city  of  Philadelphia.  My  residence  was  there  at  that  time.  At  the  last  November 
election  I  voted  in  the  third  division  of  Twenty-third  ward.  My  business  was  in  the 
city  of  Philadelphia. 

Question.  In  1867,  at  the  October  election,  when  you  voted  on  age,  in  the  city  of  Phil- 
adelphia, did  you  take  your  Sunday  meals  and  get  your  washing  done  in  the  third  di- 
vision. Twenty-third  ward? — Answer.  No,  sir. 

Q.  Did  you  take  your  Sunday  meals  and  get  your  washing  done  in  the  third  division. 
Twenty-third  ward,  for  the  purpose  of  voting  there  at  the  last  October  election  1 — A. 
Yes,  sir ;  and  claimed  that  as  my  bona  fide  residence.  I  voted  for  Caleb  N.  Taylor  for 
member  of  Congress  at  the  last  October  election. 

Cross-examined : 
I  lived  with  my  father  in  the  third  division.  Twenty-third  ward,  in  his  house,  at  the 
time  of  the  election.    I  am  a  single  man.     I  considered  my  father's  house  my  residence 
at  that  time.     I  intended  to  make  it  my  residence  when  I  went  there. 

Ee-exarained : 
My  father  resided  in  third  division.  Twenty-third  ward,  in  1867  ;  at  that  time  I  did 
not  consider  my  father's  house  my  residence.     My  place  of  business  at  tliat  time  was 
617  Chestnut  street.    I  took  my  meals  at  the  same  place.    At  the  time  I  took  my  Sun- 
day meals  at  my  father's,  I  intended  to  make  his  house  my  residence. 

Ee-cross-examined : 
I  am  not  in  business  for  myself.    I  am  salesman  for  A.  H.  Snyder  and  Brothers. 


696  DIGEST   OF   ELECTION   CASES. 

Clearly  illegal.  Under  like  circumstances  of  residence  in  1867,  he 
voted  in  the  city  at  the  October  election  of  that  year  on  age.  He  was 
really  a  "  colonizer"  in  the  third  division  of  the  Twenty-third  ward. 

I.  Wm.  T.  Blaken,  same  township,  voted  for  contestant :  non-resident ; 
in  1867  and  November,  '68,  the  presidential  election,  voted  in  Philadel- 
phia.    (Pp.  338,  339.) 

WilxiAM  Blaken,  a  -witness  for  incumbent,  (examined  under  tlae  twenty-second 
ispeciflcation,)  affirmed,  deposes  and  says  : 

I  reside  No.  911  Arcli  street,  PhiladelpMa.  I  liave  lived  there  since  the  14th  or  15th 
of  November,  1868 ;  before  that  1  lived  at  Ninth  and  Filbert.  I  considered  that  my 
residence  for  some  time  after  the  October  election.  I  had  been  staying  there  with  a 
friend  some  time  before  the  October  election.  I  staid  with  that  friend  after  the  Octo- 
ber election  at  the  same  place.  I  lived  in  Attleboro,  Middletowu  Township,  Bucks 
County,  before  I  lived  at  Ninth  and  Filbert.  I  went  to  my  friend's  at  Nintli  and  Fil- 
bert in  the  month  of  April,  1868.  I  have  staid  there  until  I  changed  my  residence  to 
Philadelphia. 

Question.  State  how  long  you  remained  with  your  friend  at  Ninth  and  Filbert  after 
the  month  of  April,  1868  ? — Answer.  I  remained  there  until  some  time  in  November.  I 
was  employed  at  No.  4  Arch  street,  from  April  to  November,  1868.    I  am  a  single  man. 

I  voted  in  Attleboro,  Middletown  Township,  Bucks  County,  at  the  last  October  elec- 
tion. I'voted  for  Caleb  N.  Taylor  for  member  of  Congress.  I  am  twenty-three  years 
old  since  October  last. 

Cross-examined : 

I  am  a  book-keeper  for  Woodruff  and  Bro.  I  lived  with  my  mother  at  the  time  of 
the  October  election  in  Middletown  Township,  and  considered  that  my  home  at  that 
time.    I  was  born  and  brought  up  in  Middletown  Township,  Bucks  County. 

Q.  Did  you  ever  acquire  any  other  home  or  residence  than  your  mother's  house  ? — A. 
I  voted  once  in  Philadelphia.  When  I  voted  at  the  October  election  my  home  was  in 
Attleboro,  Bucks  County.    I  regarded  that  my  residence  at  that  time. 

Ee-examined : 

I  voted  in  Philadelphia  in  1867.  I  voted  in  Philadelphia,  also,  in  November  last.  I 
gave  up  my  residence  with  my  mother  several  days  after  the  last  October  election. 

Q.  In  what  way  did  you  change  j'our  residence  when  you  stated  that  you  lived  in 
Philadelphia,  before  and  after  the  October  election  ? — A.  I  changed  my  residence  on 
account  of  circumstances  connected  with  my  business.  Previous  to  that  time  I  did  not 
think  that  my  position  with  Woodruff  &  Bro.  was  permanent.  I  was  there  on  trial. 
I  had  no  reason  to  believe  that  it  was.  I  was  in  no  business  previous  to  going  to  Messrs. 
Woodruff  &  Bro.  I  was  employed  at  Woodruff  &  Bro.'s  since  April,  1868,  and  am  still 
there.  I  considered  my  mother's  my  home  several  months  previous  to  the  October 
election.  I  voted  at  Middletown  at  the  spring  election  in  1868 ;  this  was  before  I  went 
to  the  city.  I  visited  my  mother  as  often  as  my  business  would  admit.  I  went  there 
several  times  on  Sunday  morning  and  staid  until  Sunday  evening. 

Q.  State  whether  anything  else  than  your  intention  fixed  your  residence  in  Philadel- 
phia, after  the  October  election. — A.  I  changed  my  residence  to  Philadelphia  in  conse- 
quence of  circumstances. 

Q.  Did  you  not  carry  yoiir  residence  in  your  mind,  and  fix  it  in  Middletowu  Town- 
ship, during  the  month  of  October,  for  the  purpose  of  voting  there  for  member  of  Con- 
gress?— A:  I  did  not.    I  paid  tax  in  October  last  and  the  year  before. 

Re-cross-examined : 
I  paid  tax  in  Middletown  Township.    I  do  not  know  if  I  was  assessed  there.     I  have 
every  reason  to  believe  that  I  was.    I  should  have  been. 

Clearly  illegal.  Under  like  circumstances  of  residence  in  1867,  he 
voted  in  the  city  in  October  of  that  year,  and  in  November,  1868,  one 
month  after  he  had  voted  in  Attleboro  Township,  Bucks  County.  He 
was  a  colonizer.  In  addition,  he  swears  he  paid  a  tax,  and  does  not 
know  whether  he  was  assessed. 

m.  Charles  Pope,  Lower  Makefleld  Township,  Bucks  County,  voted  for 
contestant:  was  over  age  and  had  never  paid  taxes;  voted  on  age. 

Charles  Pope,  a  witness  produced,  sworn,  and  examined  on  the  part  of  the  incum- 
bent, deposes  and  says  as  follows,  to  wit ; 
I  resided  in  Lower  Maketield  Township  at  the  last  October  election.     I  voted  at  the 


DIGEST    OP    ELECTION   CASES.  697 

October  election  for  Caleb  N.  Taylor  for  Congress,  and  I  suppose  the  whole  republican 
ticket ;  I  cannot  say  positively  as  to  tbat ;  I  do  not  know  whether  I  was  challenged  or 
not ;  the  election  officers  did  not  call  me  into  the  room  and  swear  me,  as  I  know  of;  I 
do  not  know  whether  I  voted  on  age;  I  never  paid  any  tax;  I  was  not  assessed;  I  do 
not  know  how  old  I  am. 

Question.  From  what  your  sister  said,  who  is  older  than  you,  how  old  do  you  think 
you  are? — Answer.  I  do  not  remember  ever  to  have  heard  my  sister  say  how  old  I  was. 
I  never  voted  before. 

Q.  How  is  it  that  you  do  not  remember  whether  you  were  sworn  and  examined  before 
you  voted? — A.  Because  I  was  in  liquor  at  the  time.  I  left  George  Snyder's  about  one 
month  before  the  election,  and  boarded  at  Robert  Cook's.  I  left  Snyder's  because  we 
did  not  agree. 

Cross-examined : 
Q.  From  the  best  information  that  you  can  obtain,  how  old  were  you  on  the  day  of 
last  October  election  ? — A.  I  think  I  was  twenty-one  last  May;  I  think  I  was  between 
twenty-one  and  two  when  I  voted,  and  this  belief  that  I  was  between  twenty-one  and 
two  when  I  voted  is  founded  upon  the  best  information  that  I  can  obtain. 

Re-examined : 
I  have  no  information  on  the  subject  of  my  age ;  no  one  ever  told  me,  but  to  the  best 
of  my  jvxdgment  I  was  between  twenty-one  and  twenty-two  when  I  voted.  I  did  not 
want  to  vote,  because  I  did  not  know  my  age ;  I  would  not  have  voted  had  I  been 
sober,  because  I  did  not  know  for  certain  that  I  was  of  age ;  I  was  told  I  need  not  be 
sworn  to  my  age ;  Algernon  Cadwallader  told  me  so ;  Cadwallader  is  a  republican ;  he 
wanted  me  to  vote  before  I  was  tight,  and  I  think  he  did  after  I  was  tight ;  I  know 
he  voted  me. 

Re-cross-examined : 
Q.  You  said  awhile  ago  that,  to  the  best  of  your  judgment,  you  were  between  twenty- 
one  and  twenty-two  when  you  voted  at  last  October  election  ;  do  you  still  think  that 
you  were  at  that  age  ? — A.  Yes,  sir;  I  think  so,  but  I  will  not  swear  to  it. 

n.  Ebeuezer  Scull,  fourth  of  Twenty-fifth,  voted  for  contestant;  had 
no  residence.     (His  test.,  p.  40.) 

Ebbnezer  Scull,  a  witness  produced,  sworn,  and  examined  on  the  part  of  said  con- 
testant, under  the  second  and  fourteenth  specifications,  deposes  and  says : 

(Objected  to  as  above.) 

I  resided  at  No.  1103  Hewston  street  at  time  of  last  October  election.  This  is  in  the 
fourth  division  of  the  Twenty-fifth  ward.  I  resided  there  about  eight  months  and  a 
half  before  the  last  October  election.  I  voted  in  the  fourth  division  of  the  Twenty- 
fifth  ward.    I  voted  the  republican  ticket  to  the  best  of  my  knowledge. 

Cross-examined : 
I  was  assessed  in  that  division .  I  paid  a  State  or  county  tax  in  1868.  I  have  lived 
here  seventeen  or  eighteen  years,  except  three  months  and  a  half  out  of  it.  This  three 
months  and  a  half  I  lived  in  Jersey.  I  returned  from  New  Jersey  in  the  spring  of  1868, 
in  the  middle  of  April.  I  am  not  able  to  say  it  was  before  or  after  the  15th  of  April 
that  I  returned  from  Jersey.  I  don't  remember  on  what  date  the  lease  of  my  house 
begins. 

Question.  Then  you  moved  from  Jersey  back  again  into  the  State  of  Pennsylvania  in 
(the  month  of  April,  1868,  and  do  not  know  what  day  of  the  month  it  was? — Answer. 
I  meant  I  left  there  and  arrived  here  about  the  middle  of  April.  I  did  not  open  my 
ticket  and  examine  it,  and  I  do  not  know  whether  the  name  was  on  the  ticket  for 
Congress. 

Re-examined : 
Q.  Did  you  go  to  New  Jersey  with  the  intention  of  making  it  your  residence,  or  did 
you  go  there  for  a  temporary  purpose,  intending  to  return  to  Pennsylvania  ? — A.  I  went 
there  and  laid  out  to  stay  there.  I  wasn't  able  to  content  myself  there.  I  voted  in 
New  Jersey  over  thirty  years  ago.  I  am  a  married  man.  I  took  my  family  to  New 
Jersey  with  me  in  1868. 

his 
EBENEZER  -f-  SCULL, 
mark. 

0.  John  Stout,  illegal  vote  for  Taylor,  pp.  18-198  contestant's  testi- 
mony. 

Samuel  W.  Weiss,  a  witness  called  by  contestant  under  same  specification,  being 
duly  afiBlrmed,  says : 
I  lived  in  Milford  Township,  Bucks  County.    I  was  present  at  the  last  October 
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election.  The  officers  of  tlie  election  were  Henry  Applebacli,  judge;  Jacob  Wenig 
and  Edward  Eeiter  were  the  inspectors ;  Peter  Miimbower  and  Tobias  Reiter  were 
clerks.  They  were  all  of  the  democratic  party.  I  was  present  when  John  Stout  voted. 
His  name  could  not  be  found  on  the  assessor's  list.  As  much  as  I  know,  Eeiter  put 
down  his  name  with  lead  pencil  and  took  his  vote.  He  was  neither  sworn  nor  affirmed. 
No  qualified  voter  was  sworn  or  affirmed  for  him.  He  made  no  proof  of  the  payijient 
of  taxes,  either  by  producing  a  receipt  or  making  proof.  He  was  not  asked  anything 
that  I  could  hear.  I  could  have  heard  any  question  put  to  him.  I  know  Herman 
Lorache. 

John  Stout,  being  duly  sworn,  deposes  and  says : 

I  voted  in  Milford  Township,  Bucks  County,  at  the  last  October  election.  I  voted 
the  republican  ticket  at  said  election.  I  got  my  ticket  at  the  tavern.  There  were  two 
kinds  of  tickets.  I  chose  my  tickets  for  myself.  I  lived  in  Milford  Township.  I  had 
lived  there  one  year.  I  had  paid  a  State  or  county  tax  within  two  years  before  said 
election.     I  saw  Taylor's  name  on  my  ticket  for  Congress. 

Cross-examined : 
I  paid  my  tax,  near  one  dollar,  on  election  day,  before  I  voted.    I  paid  it  to  Esquire 
Eeinhart.     I  was  assessed  in  Milford.     There  is  no  other  John  Stout  in  Milford,  to  my 
Imowledge. 

JOHN  STOUT. 

Here  then  we  have  fifteen  clearly  illegal  votes  cast  for  contestant, 
which  a  majority  of  the  committee  refuse  to  deduct  from  his  return  of 
votes.  There  is  no  testimony  more  conclusive  in  the  cases  contained  in 
Schedule  B  (Appendix  of  the  committee's  report)  than  is  contained  in 
the  testimony  as  affecting  these  fifteen  cases  cited  above.  To  my  mind 
it  is  conclusive,  and  these  votes  should  be  deducted  from  the  return  of 
the  contestant.  These  votes  deducted  would  leave  the  sitting  member 
a  clear,  legal  majority  of  twenty-eigbt  votes. 

RECAPITULATK  )N. 

Colonizer  vote  wrongly  charged  to  sitting  member 5 

Pauper  vote  wrongly  charged  to  sitting  member 3 

Soldier  vote  wrongly  deducted  from  sitting  member 7 

Legal  votes  in  the  fourth  division  Twenty-fifth  ward,  wrongly  de- 
ducted from  sitting  member 28 

Yote  in  Bensalem,  wrongly  given  to  contestant 22 

Add  the  corrected  general  return  by  the  tally -lists 20 

Illegal  individual  votes  which  should  have  been  charged  to  con- 
testant    15 

Total 100 

Deduct  the  alleged  legal  majority  as  reported  by  a  majority  of  the 
committee  (accepting  their  figures  and  conclusions,  without  any 
examination)  as  correct 72 

The  sitting  member  is  elected  by  a  clear  legal  majority  of. . .     28 


I,  therefore,  submit  the  following  resolutions  for  adoption  by  the 
House  of  Eepresentatives : 

Resolved,  That  Caleb  N.  Taylor,  the  contestant,  is  not  entitled  to  a  sea 
in  this  House  as  representative  from  the  fifth  congressional  district  o 
Pennsylvania. 

■Besolved,  That  John  E.  Beading,  the  sitting  member,  is  entitled  to  a 
seat  in  this  House  as  representative  from  the  fifth  congressional  district 
of  Pennsylvania. 

SAM'L  J.  EANDALL. 
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ASSIGNMENT  OF  CONTESTED  ELECTION  CASES. 

Assignment  of  contested  election  cases  by  the  chairman  of  the  Committee  oj 
Mections,  under  the  rule  of  the  Souse  adopted  February  19,  1870. 

To  Messrs.  Paine,  Heaton,  and  Potter : 
Belden  vs.  Bradford,  Coldrado. 
Cameron  vs.  Boots,  first  district,  Arkansas. 
Hinds  vs.  Sherrod,  sixth  district,  Alabama. 
Grafton  vs.  Conner,  Texas. 

To  Messrs.  ChurcWU,  Butler,  and  Burr : 

Switzler  vs.  Dyer,  ninth  district,  Missouri. 
Zeigler  vs.  Bice,  ninth  district,  Kentucky. 
Shields  vs.  Yan  Horn,  sixth  district,  Missouri. 
Whittlesey  vs.  McKenzie,  seventh  district,  Virginia. 

To  Messrs.  Cessna,  Eandall,  and  Hale  : 

Taylor  vs.  Beading,  fifth  district,  Pennsylvania. 
Eggleston  vs.  Strader,  first  district,  Ohio. 
Beid  vs.  Julian,  fourth  district,  Indiana. 
Hoge  t)s.3eed,  third  district.  South  Carolina. 
Wallace  vs.  Simpson,  fourth  district.  South  Carolina. 

To  Messrs.  Stevenson,  Burdett,  and  Kerr : 

Sypher  vs.  St.  Martin,  first  district,  Louisiana. 
Hunt  vs.  Sheldon,  second  district,  Louisiana. 
Darrell  vs.  Bailey,  third  district,  Louisiana. 
Newsham  vs.  Eyan,  fourth  district,  Louisiana. 
Morey  vs.  McCranie,  fifth  district,  Louisiana. 

To  Messrs.  Brooks,  Dox,  and  McCrary : 

Sheafe  vs.  Tillman,  fourth  district,  Tennessee. 
Leftwich  vs.  Smith,  eighth  district,  Tennessee. 
Boyden  vs.  Shober,  sixth  district.  North  Carolina. 
Tucker  vs.  Booker,  fourth  district,  Virginia. 
Barnes  vs.  Adams,  eighth  district,  Kentucky. 

Mr.  Cessna  was  at  a  later  day  assigned  to  the  cases  of  Switzler  vs. 
Dyer,  and  Shields  vs.  Van  Horn,  in  place  of  Mr.  Butler. 

Mr.  Kerr  took  the  place  of  Mr.  Dox  in  the  case  of  Barnes  vs.  Adams. 

Mr.  Barry,  of  Mississippi,  was  appointed,  July  1,  to  take  the  place  of 
Mr.  Heaton,  deceased. 


J.  H.  SYPHER. 

Allegations  of  violence  and  intimidation.  Parishes  where  violence  and  intimidation 
■were  proved  to  the  satisfaction  of  the  committee  were  thrown  ovit. 

House  refused  to  sustain  the  report.  On  the  first  vote  it  was  sustained  by  78  to  73. 
The  vote  was  then  reconsidered  by  83  to  79,  and  then,  by  100  to  69,  the  House  declared 
that  no  valid  election  had  been  held,  and  that  neither  of  the  claimants  were  entitled  to 
the  seat. 

April  18, 1870. — Mr.  Stevenson,  from  the  Special  Committee  of  Elections, 
consisting  of  Messrs.  Stevenson,  Burdett,  and  Kerr,  made  the  follow- 
ing report : 

Tlie  Committee  of  Mections,  to  which  were  referred  the  Louisiana  contested 
election  cases  under  sundry  resolutions  of  the  House,  submits  the  following 
report : 

Under  the  instruction  of  the  House,  the  Committee  of  Elections,  at 
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the  last  session  of  this  Congress,  considered  the  question  of  ineligibility 
raised  against  Mr.  St.  Martin,  and  reported  against  him,  April  6,  1869, 
as  follows : 

Sypi-ier  vs.  St.  MAmiy.— April  6,  1869. — Laid  on  tlie  table  and  ordered  to  be  printed. 
Jlr.  Paixe,  from  tlie  Committee  of  Elections,  made  the  following  report : 

The  Committee  of  Elections,  to  which  tvas  referred  the  case  of  J.  H.  Sypherys.  Louis  St.  2Iartin, 
from  the  first  congressional  district  of  the  State  of  Louisiana,  in  obedience  to  the  following 
resolution  of  the  Souse  of  Eepresentativea,  adopted  March  22,  1869 — 

"  Besolved,  That  in  all  contested  election  oases  referred  to  the  Committee  of  Elections 
in  which  it  shall  be  alleged  by  a  party  to  the  case,  or  a  member  of  the  House,  that 
either  claimant  is  unable  to  take  the  oath  prescribed  in  the  act  approved  July  2,  1862, 
entitled  'An  act  to  prescribe  an  oath  of  office,  and  for  other  purposes,'  it  shall  be  the 
duty  of  the  committee  to  ascertain  whether  such  disability  exists ;  and  if  such  disability 
shall  be  found  to  exist,  the  committee  shall  so  report  to  the  House,  and  shall  not  further 
consider  the  claim  of  the  person  so  disqualified  without  the  further  order  of  the  House  ; 
and  no  compensation  will  be  allowed  by  the  House  to  any  claimant  who  shall  have 
been  ineligible  to  the  office  of  representative  to  Congress  at  the  time  of  the  election, 
and  whose  disability  shall  not  have  been  removed  by  act  of  Congress  " — 

submits  the  following  report: 

It  was  alleged,  in  writing,  before  the  committee,  by  s.iid  Sypher,  that  said  St.  Martin 
could  not  take  the  oath  prescribed  in  the  act  entitled  "An  act  to  prescribe  an  oath  of 
office,  and  for  other  purposes,"  approved  July  2,  1862.  The  committee  thereupon,  in 
obedience  to  said  resolution,  inquired  into  said  charge,  and  have  found  and  do  report 
to  the  House  that  Louis  St.  Martin,  claiming  the  right  to  represent  the  first  congres- 
sional district  of  the  State  of  Louisiana  in  this  House,1is  unable  to  take  the  oath  of 
office  prescribed  in  the  said  act  of  July  2,  1862. 

The  House  having  made  iio  "further  order"  relative  to  the  claim  of 
Mr.  St.  Martin,  this  committee  have  not  considered  it,  except  in  so  far 
as  it  negatives  the  adverse  claim  of  Mr.  Sypher;  but,  as  opposing  this 
claim,  Mr.  St.  Martin  has  been  permitted  to  appear  in  person  and  by 
counsel,  to  call  and  examine  witnesses  and  argue  the  case. 

Without  repeating  what  was  said  in  the  report  preliminary  to  our 
report  in  the  late  case  of  Hunt  vs.  Sheldon,  we  refer  to  the  general 
statement  of  facts  and  principles  therein  contained,  and  reafiirm  them. 
Our  faith  in  the  principles  applied  by  the  House  in  that  case  grows 
stronger  as  we  continue  this  investigation,  and  our  opinion  of  the  im- 
portance and  value  of  those  principles  is  heightened  by  events  daily 
occurring. 

The  best  protection  we  can  give  to  the  ballot  in  the  hands  of  the 
freedmen  is  to  so  administer  judgment  as  that  violence  and  wrong  shall 
not  prosper.  Thus  by  taking  away  the  motive  we  shall  most  effectually 
prevent  bloodshed,  and  secure  peaceable  and  fair  elections. 

Therefore,  we  ask  that  the  returns  from  such  of  the  parishes  and  pre- 
cincts of  this  district  as  have  been  shown  to  have  been  overrun,  and 
carried  by  violence  and  intimidation,  shall  not  be  counted,  and  that  the 
result  shall  be  ascertained  from  the  peaceable  parishes  and  precincts. 

The  district  is  composed  of  "  all  that  portion  of  the  parish  of  Orleans 
on  the  right  bank  of  the  Mississippi  Eiver,  and  so  much  of  said  parish 
on  the  left  bank  of  said  river  as  is  below  and  east  of  Ganal  street  in 
the  city  of  ISTew  Orleans,  comprising  the  fourth,  fifth,  sixth,  seventh, 
eighth,  and  ninth  representative  districts  of  the  parish  of  Orleans,  and 
the  parishes  of  St.  Bernard,  Plaquemines,  St.  Tammany,  Washington, 
St.  Helena,  and  Livingston." 

This  district  was  clearly  and  strongly  republican.  The  parishes  gave 
in  1867  a  large  republican  majority.  In  the  spring  of  1868  the  repub- 
lican majority  was  over  2,000.    There  is  no  reason  to  suppose  that  in  a 
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fair  and  peaceable  election,  it  would  have  been  less  in  tlie  presidential 
election ;  but,  on  tlie  contrary,  the  acknowledged  strength  and  popu- 
larity of  the  republican  ticket  would  have  increased  the  party  vote  there, 
as  it  did  wherever  elections  were  lawful  and  peaceable. 

The  republican  vote  in  the  rejected  parishes,  including  all  of  Orleans, 
in  1867  was  over  14,000.    In  the  spring  of  186S  it  was  14,227. 

The  part  of  the  district  where  violence  and  intimidation  prevailed,  at 
the  election  in  question,  was  also  republican. 

In  this  part,  including  that  part  of  Orleans,  comprised  in  this  district, 
and  St.  Bernard,  St.  Helena,  and  Washington,  the  republican  party  had 
a  majority  in  1868  of  over  one  thousand,  receiving  8,565  votes.  Over 
three  hundred  leadlnf/  and  active  republicans,  white  and  colored,  were  killed, 
wounded,  or  otherwise  cruelly  maltreated  by  Ku-Klu,i\  and  other  instruments 
of  violence  and  intimidation,  witliin  sixty  days  preceding  the  election. 

Terror  and  dread  took  possession  of  the  unprotected  people,  thousiiuds 
of  colored  republicans  and  some  whites  voted  the  democratic  ticket 
from  compulsion  and  fear,  and  the  great  mass  remained  away  from  the 
jjolls,  and  the  8,565  republican  votes  were  reduced  to  84,  80  of  which 
were  received  in  Orleans,  2  in  St.  Bernard,  2  in  St.  Helena,  (out  of 
Amite,)  and  in  Washington  none. 

ORLEANS. 

The  House  having  passed  judgment  upon  the  parish  of  Orleans,  we 
shall  not  dwell  upon  it  here,  except  to  say  that  the  part  of  that  parish 
included  in  this  district  was  the  home  of  the  bloody  "  Innocents  Club,''^ 
which  was  about  two  thousand  strong,  and  was  a  terror  not  only  to  the 
city,  but  the  surrounding  country,  and  the  greater  proportion  of  violence 
was  committed  by  it  in  this  district. 

ST.   BERNARD. 

The  parish  of  St.  Bernard  adjoins  Orleans,  and  was  the  scene  of  a 
most  sanguinary  riqt  and  massacre,  in  which  the  "  Innocents  ^^  played  a 
fearful  part,  and  there  was  no  lawful  election  held  there. 

The  democratic  sheriff,  without  authority  of  law,  went  into  the  forms 
of  an  election,  and  only  two  republican  Aotes  were  cast,  whereas  the 
parish  was  well  known  to  be  republican,  and  the  democratic  sheriff  him- 
self testified  that  if  there  had  been  a  peaceable  election  the  republicans 
would  have  had  a  majority. 

WASHINGTON   AND  ST.  HELENA. 

These  are  country  parishes,  bordering  u])on  the  State  of  Mississippi, 
and  were  in  the  hands  of  the  '^Knights  of  the  White  Camellia''^  and  "iTw- 
Klux  Klan.''^ 

Eepublicans  were  visited,  threatened,  attacked,  whipped,  maimed,  and 
murdered  until  the  entire  organization  of  the  i^aity  was  broken  up  in 
every  precinct,  except  one,  where  a  company  of  troops  was  stationed, 
and  even  their  protection  A\'as  imperfect,  because  the  officers  appeared 
to  sympathize  with  the  democracy,  and  the  men  more  frequently  mal- 
treated than  defeiuled  colored  men.  At  this  precinct,  however,  a  peace- 
able election  was  held,  and  the  majority  of  the  republican  electors  voted. 
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THE  RESULT. 

The  official  returns  for  the  peaceable  parishes  is  as  follows : 

Official  return  of  votes  for  member  of  Congress,  first  congressional  district 

of  Louisiana. 

Sypher.         St.  Martin. 

Parish  of  St.  Tammauy,  (page  578,  Part  II) 471  703 

Parish  of  Livingston,  (page  576,  Part  II) 149  670 

Parish  of  Plaquemines,  (page  576,  Part  II) 1, 330  272 

Algiers,  (page  577,  Part  II) 780  137 

Total 2,730  1,782 


2,7^0 
1,782 


Majority  for  J.  H.  Sypher 948 

The  result  in  the  peaceable  poll  known  as  "Amite,"  St.  Helena 
Parish,  was  as  follows : 

PoU  1,  precinct  5 — 

St.  Martin 236 

Sypher 134 

If  we  include  the  Amite  poll,  which  the  committee  deem  right  under 
the  rule  adopted,  the  result  is  not  changed. 

St.  Martin  having  2,018  votes  and  Sypher  2,864  votes,  leaving  Sy- 
pher's  majority  846. 

ALGLERS. 

There  was  a  poll  in  Algiers,  (No.  1,  precinct  l,)which  was  omitted  by 
the  board  of  canvassers  from  the  official  returns  because  it  was  not  re- 
turned in  time,  according  to  law,  and  because  of  intimidation  and  fraud, 
by  which  colored  voters  were  prevented  from  voting;  and  it  appears 
that  at  least  forty  illegal  votes,  of  persons  not  registered,  were  received 
for  the  democratic  ticket,  while  many  republican  voters  could  not  be  in- 
duced to  approach  the  polls,  so  great  was  their  fear.  Yet,  as  the  proof 
is  not  so  strong  and  clear  as  to  the  immediate  cause  of  their  fear  in  that 
locality,  and  as  it  seems  that  the  voters  were  mistaken  iu  their  appre- 
hensions, it  is  thought  safer  to  include  this  poll,  deducting  the  forty 
illegal  votes,  which  would  result  as  follows : 

St.  Martin 609 

Sypher 119 

RECAPITULATION. 

The  result  in  the  peaceable  parishes  and  precincts  is  as  follows : 

Sypher.         St.  Martin. 

Parish  of  St.  Tammany,  (page  578,  Part  II) 471  703 

Parish  of  Livingston,  (page  578,  Part  II) 149  670 

Parish  of  Plaquemines,  (page  576,  Part  II) 1, 330  272 

Algiers,  (page  577,  Part  II) 780  137 

Algiers,  (poll  1,  precinct  1) 119  609 

St,  Helena,  (poll  1,  precinct  5,  Amite) 134  236 

Total 2, 983  2, 62T 

2,627 

Majority  for  Sypher 356 
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Leaving  a  clear  majority  for  Syplier  of  356,  after  allowing  all  that  can 

be  reasonably  claimed  against  him. 
We  therefore  recommend  the  adoption  of  the  following  resolution : 
liesolved,  That  J.  H.  Sypher  is  entitled  to  a  seat  as  a  representative 

in  the  forty-first  Congress  from  the  first  district  of  Louisiana. 


HUNT  vs.  SHELDON. 

There  were  allegations  of  violence  and  intimidation.  The  special  committee  threw 
out  the  parishes  where  violence  and  intimidation  were  proved,  and  took  the  result  in 
the  peaceable  parishes  as  deciding  who  was  elected. 

The  report  was  sustained  hy  yeas  114,  nays  51. 

March  16, 1870. — Mr.  Stevenson,  from  the  Special  Committee  of  Elec- 
tions, made  the  following  report. 

The  Committee  of  Ulections,  to  which  were  referred  the  Louisiana  contested 
election  cases,  under  sundry  resolutions  of  the  Souse,  submits  thefolloto- 
ing  report  : 

There  being  some  general  facts  and  principles  which  apply  to  all  of 
the  contested  cases  from  the  State  of  Louisiana,  it  is  thought  expedient 
and  proper  to  present  them  briefly,  as  introductory  to  the  separate  re- 
ports of  the  several  cases. 

GENEKAL  REPORT. 

The  State  of  Louisiana  comprises  forty-eight  parishes  and  five  con- 
gressional districts.  It  is  alleged  on  the  one  hand  and  denied  on  the 
other,  that  in  several  of  the  parishes  of  each  district  a  valid  election  was 
prevented  by  intimidation  and  violence.  The  parishes  thus  in  issue  are, 
in  the  first  district,  Orleans,  St.  Bernard,  St.  Helena,  and  Washington. 
In  the  second  district,  Orleans  and  Jefferson.  In  the  third  district,  St. 
Landry,  St.  Martin,  St.  Mary,  Vermillion,  and  Lafayette.  In  the  fourth 
district,  Caddo,  De  Soto,  Bossier,  Sabine,  and  Wynn.  In  the  fifth  dis- 
trict, Jackson,  Franklin,  Claiborne,  Bienville,  Union,  Morehouse,  Cald- 
well, and  Catahoula. 

Official  records  establish  the  following  facts: 

The  number  of  electors  registered  in  those  parishes  under  the  recon- 
struction acts  in  1867  was  74,106;  31,413  white  and  42,693  colored; 
being  a  majority  of  11,280  of  colored  electors. 

The  republican  vote,  at  the  election  in  1867  for  the  constitutional  con- 
vention, was  38,335,  being  a  majority  of  all  the  registered  electors. 

The  democratic  vote  was  2,482,  the  mass  of  that  party  not  voting  be- 
cause, under  the  reconstruction  acts,  a  majority  of  registered  electors 
was  requisite  to  the  calling  of  a  convention. 

At  the  next  election,  held  in  April,  1868,  there  were  30,895  votes  cast 
in  favor  of  the  republican  State,  parish,  legislative,  and  congressional 
ticket,  against  26,553,  cast  for  independent  candidates,  adopted  by  the 
democracy. 

The  next  election  was  that  in  question,  being  the  presidential  and  con- 
gressional election  of  1868,  when  the  number  of  republican  votes  cast 
in  these  parishes  was  3,359,  of  which  number  eight  parishes  cast  3,339. 
Three  parishes  cast  two  republican  votes  each.  Five  parishes  cast  one 
republican  vote  each.    Seven  parishes  cast  no  republican  votes. 
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These  facts,  appearing  from  offlcial  records,  present  a  startling  case 
and  raise  a  question  which  demands  an  answer :  What  causes  produced 
such  results'? 

The  answer  is  found  in  the  volumes  of  the  testimony  which  establishes 
these  general  facts : 

After  the  spring  election  in  1868,  when  the  democratic  leaders  began 
to  reorganize  and  to  form  their  plans  for  the  presidential  campaign,  they 
found  themselves  masters  of  society  and  business,  and  in  possession  of 
the  soil. 

They  resolved  to  use  these  advantages  to  ostracise  white  republicans 
and  deprive  them  of  support  depending  on  custom;  and  to  debar,  or 
drive  from  their  plantations  and  employment,  all  colored  republicans 
adhering  to  their  principles  and  party. 

They  held  conventions,  and  passed  resolutions  expressing  these  pur- 
poses. Their  committees  and  newspapers  combined  to  advise  and  enforce 
them,  and  they  were  generally  applied  in  threat  or  execution,  where  it 
was  practicable  without  severe  losses  to  the  proprietors  themselves,  and 
in  some  cases  even  to  their  own  detriment,  as  when  a  democratic  miller 
refused  to  grind  corn  for  a  colored  republican  because  of  his  politics. 

The  prejudices  of  race  were  rallied  and  excited  to  the  verge  of  insan- 
ity. An  oath-bound,  secret,  quasi-military  society  was  organized  through- 
out the  State,  called  "Knights  of  the  White  Camellia,"  or  "K.  W.  C," 
the  members  of  which  were  sworn  to  obey  their  superior  offlcers ;  to 
oppose  by  all  means  in  their  power  the  exercise  of  political  authority  by 
colored  men ;  to  support  and  defend  each  other  on  call,  and  to  the  death, 
and  to  keep  secret  the  proceedings  of  the  order. 

Into  this  band  were  sworn  nearly  all  the  democrats  of  Louisiana. 

They. were  armed  and  organized  under  a  grand  commander  and  sub- 
ordinate officers,  forming  perfect  connection  from  headquarters  at  the 
city  of  New  Orleans  with  every  "circle,"  in  every  election  precinct  in 
every  parish  in  the  State,  so  that  the  entire  force  of  each  precinct, 
parish,  or  district,  or  of  the  whole  State,  could  be  called  into  action  and 
thrown  into  the  field  at  the  word  of  a  single  man,  whose  will  was  abso- 
lute. So  numerous  and  formidable  was  this  organization  that  in  New 
Orleans  alone  it  was  understood  to  have  an  armed  force  of  over  fifteen 
thousand  men,  and  the  general  commanding  the  department,  being 
himself  a  democrat,  and  well  advised  on  the  subject,  iDronounced  it  too 
powerful  for  him  to  cope  with,  and  advised  the  republican  leaders  to 
abandon  the  campaign. 

It  appears  probable  that  out  of  the  secret  circles  of  this  mammoth 
organization  sprang  tbe  kindred  but  ranker  growth  of  the  "  Ku-Klux 
Klan,"  or  K.  K.  K.,  which,  in  fearful  guise,  scoured  the  disputed  parishes, 
occasionally  striking  terrible  blows  against  prominent  republicans,  and 
filling  the  freedmen  with  dismay. 

While  these  coercive  means  were  in  operation,  refuge  was  offered 
within  the  democratic  party. 

Democratic  clubs  were  formed  into  which  colored  men  were  urgently 
invited  to  enter,  with  the  promise  that  upon  initiation  they  should  re- 
ceive "protection  papers," certifying  that  tbe  bearer  was  a  "good  demo- 
crat," entitled  to  confidence  and  protection  as  such,  which  would  bring 
employment,  lands,  security,  and  peace.  These  clubs  and  the  circles  of 
the  K.  W.  0.  were  open  to  white  republicans,  willing,  by  abandonment 
of  principle,  to  escape  rigorous  social  and  business  ostracism,  and  the 
wrath  of  the  Ku-Klux  Klan.  In  order  to  exhibit  the  attractions  of  peace 
and  quiet  within  the  democratic  party,  in  contrast  with  the  hardships 
and  dangers  without,  democratic  barbecues  were  held,  which  all  the 
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people  -were  invited  to  attend  and  partake  freely  of  tlie  food  and  drink 
bountifully  provided,  and  liear  public  questions  discussed  by  speakers  of 
botb  colors.  The  audiences,  responding  to  these  invitations,  gathered 
promiscuously  about  the  rostrum,  where  orators  of  both  colors  and  all 
shades  sat  side  by  side,  and  spoke  alternately  from  the  same  place  to 
the  same  audience,  and  after  the  "feast  of  reason"  the  people  mingled 
around  the  board,  and  enjoyed  the  hospitalities  of  the  democratic  party 
without  discrimination  on  account  of  "race,  color,  or  previous  condition 
of  servitude,"  in  some  instances  active  young  democrats  playing  the 
part  of  waiters,  and  serving  the  colored  people  in  preference  to  the 
whites.  On  these  festive  occasions  all  allusions  to  the  "  Knights  of  the 
White  Camellia,"  and  their  plans  and  purposes  relative  to  the  disfran- 
chisement of  colored  citizens,  were  carefully  avoided,  the  colored  orators 
being  kept  in  profound  ignorance  of  the  existence  of  such  an  organization. 

Thus  were  presented  the  alternatives  of  security  and  prosperity  within 
the  pale  of  the  democratic  party,  or  starvation  and  destruction  without. 

But  so  firmly  were  the  colored  men  of  Louisiana  attached  to  the 
party  of  emancipation,  liberty,  and  equal  rights,  that  all  these  means, 
coercive  and  seductive,  failed  to  separate  them  from  the  republican 
ranks. 

When  this  failure  became  apparent,  open  violence  and  wholesale 
massacre  began.  The  most  serious  riots  occurred  in  the  cities  of  New 
Orleans  and  Jefferson,  and  the  parish  of  St.  Bernard,  in  the  first  and 
second  districts;  in  the  parishes  of  St.  Landry  and  St.  Mary,  in  the 
third  district ;  and  in  the  parishes  of  Bossier  and  De  Soto,  in  the  fourth 
district.  In  these,  and  similar  though  minor  outbreaks,  including  the 
operations  of  the  Ku-Klux  Klan,  it  is  estimated  by  those  best  informed, 
no  less  than  two  thousand  republicans  were  killed,  wounded  by  gun- 
shots, or  otherwise  seriously  injured. 

The  sight  and  tidings  of  these  things,  the  assembling  of  the  myste- 
rious omnipresent  K.  W.  C,  and  the  midnight  marchings  of  the  Ku-Klux 
Klan,  with  the  knowledge  that  no  punishment  was  anywhere  inflicted 
nor  even  attempted  for  any  of  these  thousands  of  outrages,  and  no  effort 
made  to  prevent  their  recurrence,  produced  such  a  condition  of  excite- 
ment and  apprehension  among  republicans  of  all  classes  in  the  disor- 
dered regions,  as  caused  them  generally  to  avoid  the  polls  and  shun 
publicity  on  the  day  of  the  election. 

The  republican  witnesses  testify  that  on  the  day  of  the  election  they 
and  the  masses  of  their  party  really  believed  that  any  attempt  to  poll 
their  party  vote  in  those  parishes  would  lead  to  riot  and  massacre  more 
serious  and  extensive  than  those  which  had  preceded,  and  many  brave 
men,  whose  names  are  honored  among  the  heroes  of  the  late  war,  con- 
cur in  this  opinion,  acknowledge  that  they  feared  to  vote  or  to  publicly 
express  their  political  opinions,  or  canvass  for  their  party,  and  state 
under  oath  that  they  would  gladly  have  exchanged  the  perils  surround- 
ing them  during  those  troubles  for  the  dangers  of  the  battle-field. 

Before  abandoning  the  contest,  the  republican  leaders  had  made  brave 
and  persistent  efforts  to  maintain  and  advance  the  principles  of  their 
party  and  promote  its  success,  and  had  encountered  trials  such  as  would 
have  shaken  the  firmest  of  men;  and  many  intelligent  and  trusted 
colored  leaders  had  suffered  martyrdom  with  devotion  and  fortitude  of 
which  any  race  of  men  might  well  be  proud. 

Whether  the  republicans  of  these  riotous  parishes  can  be  justified  in 
having  declined  to  contest  the  election  under  these  circumstances  is  one 
of  the  questions  to  be  determined  by  the  House. 

In  the  opinion  of  the  committee  the  course  pursued  was  not  only 
H.  Mis.  Doc.  152 45 
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justifiable,  but  prudent.  It  would  have  been  gross  Imprudence  to  have 
imperilled  the  public  peace  and  the  lives  of  their  followers  by  attempt- 
ing to  draw  them  to  the  spoils  in  the  face  of  their  fierce  opponents, 
flushed  with  so  many  recent  bloody  victories  and  unrestrained  by  any 
power  or  authority,  civil  or  military,  willing  or  able  to  control  them. 

If  it  be  said  that  there  might  not  have  been  any  violence,  the  answer 
is,  that  recent  events  had  raised  a  reasonable  apprehension  of  danger, 
sufficient  in  law  to  cause  a  man  of  ordinary  prudence  to  so  act  as  to 
avoid  the  probable  danger. 

It  may  be  said  that  because  the  statutes  of  Louisiana  provide  that 
actual  violence  at  the  polls  should  void  the  election,  therefore  no  election 
can  be  set  aside  for  violence  at  any  other  time  or  place,  however  it  may 
aifect  the  minds  or  conduct  of  electors ;  and  this  may  have  been  the 
view  of  the  democratic  leaders  in  causing  or  permitting  cessation  of 
violence  immediately  before  the  day  of  election,  and  in  keeping  the 
peace  among  themselves  at  the  polls.  They  may  have  supposed  that 
they  could  violate  the  spirit  of  the  State  statute  without  incurring  the 
penalty  of  its  letter.  It  is  submitted  that  no  such  views  of  law  should 
be  allowed  to  prevail.  Such  a  ruling  would  overturn  established  prin- 
ciples, and  give  license  to  lawlessness.  The  rule  applicable  is  well 
expressed  in  the  act  of  Congress  known  as  the  first  reconstruction  act, 
passed  March  2,  1867,  sec.  5,  where  it  is  provided  as  one  of  the  essen- 
tials of  a  valid  election  that  it  shall  appear  "fAa<  all  the  registered  and 
qualified  electors  had  an  opportxmity  to  vote  freel%  and  witliout  restraint, 
fear,  or  the  influence  of  fraud." 

This  act  was  passed  with  special  reference  to  the  circumstances  sur- 
rounding the  freedmen  of  the  late  rebellious  States,  and  is  weU  adapted 
to  test  the  fairness  and  validity  of  such  elections.  It  is  declaratory  of 
an  established  rule  of  contested  election  law,  and  is  at  present  our  only 
available  means  of  securing  fair  and  peaceable  elections  in  the  recon- 
structed States.  It  should  be  strictly  and  impartially  enforced  until  we 
shall  be  prepared  to  protect  the  voter  in  the  exercise  of  his  rights,  or  to 
punish  those  who  violate  them;  and  it  may  be  that  experience  will 
demonstrate  that  the  best  permanent  practicable  means  of  securing  fair 
and  free  elections  in  the  reconstructed  States  will  be  such  an  application 
of  this  great  i^rinciple  as  will  teach  all  parties  that  they  have  nothing 
to  gain  by  intimidation  and  violence.  It  is  proposed  to  apply  this  rule 
to  the  several  disputed  parishes  of  the  districts  of  the  State  of  Louisiana, 
and  under  its  operation  to  reject  the  returns  from  those  parishes,  if  any, 
in  which  it  shall  clearly  appear,  from  the  testimony,  that  the  electors 
generally  had  not  an  opportunity  to  vote  "  freely  and  icithout  restraint, 
fear,  or  influence  of  fraud." 

As  to  the  remaining  parishes  in  which  it  shall  appear  that  the  election 
was  valid,  it  is  proposed  that  the  returns  therefrom,  when  properly 
autlieuticated  or  proved,  shall  be  counted,  and  the  result  in  each  district 
determined  from  such  returns. 

This  proposition  was  indorsed  by  the  House  in  the  case  of  Hunt  vs. 
Sheldon,  on  the  prima  facie,  in  which  the  Committee  of  Elections  in 
their  report  said — 

It  is  evident,  from  tlie  testimony  referred  to  the  committee,  that  in  the  parishes  of 
Orleans  and  Jefferson  there  was  no  valid  election,  and  the  question  arises  whether 
this  shonld  invalidate  the  election  in  the  other  parishes  of  the  district,  and  set  aside 
f  the  entire  returns. 

In  all  the  other  parishes  the  election  was  quiet,  and  the  vote  ■\^•as  ks  full  as  that 
usually  cast  in  loyal  States ;  and  it  would  seem  unreasonable  and  unjust  that  the 
peaceable  electors  of  the  district  should  be  denied  the  right  of  representation  because 
their  violent  neighbors  attempted  and  failed  to  deprive  them  of  that  right. 
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The  better  rule  would  seem  to  be  tbat  iudicated  by  tbe  legislature  of  Louisiana,  in 
the  resolution  referred  to  the  committee,  to  exclude  the  disorderly  and  count  tbe  peace- 
able parishes ;  thereby  defeating  the  violent  and  protecting  the  peaceable  and  law- 
abiding  citizens  in  the  right  of  representation. 

The  House  affirmed  the  report.  This  rule  has  been  well  settled  by  a 
long  Hue  of  precedents,  aud  is  deemed  unquestionable. 

With  these  general  statements  of  law  and  fact,  applicable  more  or 
less  to  all  the  districts  of  tlie  State,  we  proceed  to  examine  each  case 
referred  for  consideration. 

CALEB  S.  HUNT   VS.  LIONEL  A.  SHELDON,  SECOND   DISTRICT,  LOUISIANA. 

Mr.  Sheldon,  the  sitting  member,  was  admitted  to  the  seat  by  resolu- 
tion of  the  House,  passed  April  8,  1869,  which  is  in  these  words : 

Hesolved,  Tbat  Lionel  Allen  Sheldon,  claiming  the  right  to  represent  the  second  con- 
gressional district  of  tbe  State  of  Louisiana  in  the  House  of  Representatives  of  the 
United  States,  be  admitted  to  a  seat  in  this  House,  without  prejudice  to  the  right  of  any 
person  to  contest  such  seat  according  to  law. 

On  April  7, 1869,  the  House  had  passed  a  resolution  of  which  the  fol- 
lowing is  a  copy : 

Resolved,  That  each  of  the  persons  claiming  seats  in  tbe  forty-first  Congress  as  repre- 
sentatives of  the  several  congressional  districts  of  the  State  of  Louisiana,  excepting 
such  as  have  been,  or  before  the  close  of  the  present  session  shall  be,  reported  by  the 
Committee  of  Elections  to  this  House  as  unable  to  take  the  oath  prescribed  in  the  act 
entitled  "An  act  to  prescribe  an  oath  of  ofidce  and  for  other  purposes,"  approved  July 
2,  1862,  shall,  on  or  before  the  15th  day  of  April,  1869,  file  with  the  Clerk  of  the  House 
a  statement  of  the  grounds  upon  which  he  claims  such  seat,  and  a  sub-committee  shall 
be  appointed  by  the  Committee  of  Elections  with  power  to  administer  oaths,  take  testi- 
mony, and  send  for  persons  and  papers  to  investigate  the  facts  connected  with  the  late 
elections  for  representatives  in  said  several  districts  during  the  recess  of  Congress,  at 
such  time  and  places  in  the  State  of  Louisiana  as  they  may  determine ;  and  upon  such 
investigation  and  ui^on  the  evidence  heretofore  lawfully  taken  in  said  respective  cases, 
the  Committee  of  Elections  shall  at  the  next  session  of  Congress  report  to  the  House 
whether  the  elections  in  the  said  several  districts  were  lawful,  regular,  and  valid,  and 
which  of  said  persons,  if  any,  were  lawfully  elected  to  represent  said  districts,  respect- 
ively, in  the  forty-first  Congress,  and  whether  said  claimants  are  able  to  take  the  oath 
of  office  prescribed  in  the  act  of  July,  1862,  with  a  full  statement  of  facts  in  each  case. 

The  sitting  member  claims  that  as  the  resolution  admitting  Mm  to  the 
seat  was  subsequent  to  that  of  April  7, 1869,  under  which  we  are  now 
proceeding,  the  latter  does  not  apply  to  Ms  case,  and  he  insists  that  his 
case  is  to  be  further  considered,  if  at  all,  solely  under  the  act  regulating 
contested  elections,  by  which  it  is  provided  that  notice  of  contest  shall 
be  given  within  thirty  days  after  the  result  of  the  election  shall  have 
been  declared.  Under  this  act  the  notice  should  have  been  given  within 
thirty  days  from  November  25,  1868,  but  no  notice  was  given  until 
January  30,  1869 ;  consequently  the  notice  was  not  sufficient  to  sustain 
a  contest  "according  to  law,"  unless  the  objection  was  waived,  which 
does  not  appear,  the  contestee  having  made  and  maintained  the  objec- 
tion at  every  stage  of  the  case.  The  committee  thought  proper,  notwith- 
standing this  objection,  and  subject  to  protest,  to  proceed  in  the  exam- 
ination of  witnesses  in  this  case ;  and  while  upon  a  rigid  construction 
of  the  resolutions  of  the  House  under  the  technical  rules  of  law  it 
might  be  difficult  to  escape  the  conclusion  claimed  by  the  contestee, 
we  submit  the  question  without  recommendation,  aud  assume  that  the 
House  in  its  discretion  may  enter  into  the  consideration  of  the  case 
upon  its  merits. 

The  second  congressional  district  of  Louisiana  comprises  the  follow- 
ing parishes  and  parts  of  parishes :  "All  that  portion  of  the  parish  of 
Orleans  on  the  left  bank  of  the  Mississippi  River  above  aud  west  of 
Canal  street,  in  tlie  city  of  New  Orleans,  comprising  the  first,  second, 
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third,  aud  teuth  representatives  districts  of  the  parish  of  Orleans,  and 
the  parishes  of  Jefferson,  St.  Charles,  St.  John  the  Baptist,  St.  James, 
Lafourche,  and  Terre  Bonne." 

By  the  offlcial  returns,  as  examined  and  certified  according  to  law,  it 
appears  that  Lionel  Allen  Sheldon  received  5,108  votes,  and  Caleb  S. 
Hunt  2,833  votes,  as  shown  by  the  following  official  statement : 

The  following  la  a  true  statement  by  parishes  of  the  number  of  votes  east  for  member 
of  Congress  in  the  second  congressional  district,  held  November  3,  1868,  as  shown  by 
the  returns  on  file  in  the  office  of  the  secretary  of  state,  together  with  the  parishes 
rejected  and  reasons,  thereof: 


Parishes. 

Forty-first  Congress. 

S 

< 

4J 

a 

3 

W 

CO 

o 

Lafoiirclie-                                    ....                                       

1,613 
1,335 
2,160 

1,799 

St    Charles            

264 

770 

Total 

5,108 

2,833 

The  following  returns  "were  rejected  for  the  reason  stated  in  the  official  certificate  : 

Forty-first 

Congress. 

Parishes. 

a 

o 

Caleb  S.Hunt. 

125 
1,541 

1,278 
663 

11, 335 

1,297 

452 

Jefferson                                                                                       .... 

2,224 

Total                                               

3,606 

15, 508 

PARISH   OF  ORLEANS. 

The  returns  from  that  part  of  the  parish  of  Orleans  forming  a  part  of  the  second  con- 
gressional district  were  rejected  for  the  reason  that  the  returns  were  made  by  the 
boards  of  supervisors  of  registration  appointed  by  authority  of  an  act  (No.  92)  entitled 
"An  act  to  facilitate  the  registry  of  voters  under  an  act  to  create  a  board  of  registra- 
tion to  superintend  the  registration  of  the  qualified  voters  of  the  State,"  approved  Sep- 
tember 7,  1868,  said  boards  having  no  authority  to  perform  any  duties  except  that  of 
registration,  for  which  they  were  especially  appointed. 

JEFFERSON. 

The  returns  from  Jefferson  Parish  were  thrown  out  for  the  reason  that  two  separate 
returns  were  received — one  signed  by  S.  S.  Henry,  as  chairman  board  of  supervisors  at 
Carrollton,  and  the  other  by  J.  A.  Wagner,  H.  P.  Philips,  John  Payn,  chairmen,  and  J. 
H.  A.  Roberts— it  being  impossible  to  tell  which,  if  either,  was  the  correct  return. 
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TERKEBONNE. 

The  returns  from  this  parish  were  made  up  aud  forwarded  to  the  secretary  of  state 
by  the  commissioners  of  election  appointed  for  tlie  various  poUs,  the  only  thing  in  shape 
of  a  compilation  being  a  statement  showing  the  number  of  republican  and  democratic 
votes  oast,  signed  by  the  supervisors. 

ST.  JOHN  THE  BAPTIST. 

The  returns  from  the  parish  being  signed  only  by  one  of  the  members  of  the  board  of 
registration,  aud  there  being  no  witnesses'  names  signed  thereto,  was  considered  a 
violation  of  the  twenty-fifth  section  of  act  No.  164,  approved  October  19,  1868,  which 
requires  the  supervisors  of  election  to  repair  to  the  court-house,  and,  in  the  presence  of 
at  least  two  witnesses,  to  compile  the  return  sent  in  by  commissioners.  Section  25 
makes  it  the  duty  of  the  supervisors  to  forward  triplicate  returns  to  the  secretary  of 
state,  and  no  one  supervisor  has  the  right. 

Mr.  Hunt  and  Mr.  Menard  were  opposing  candidates  to  fill  the  unexpired  term  of  Mr, 
Maun,  (fortieth  Congress.)  Mr.  Hunt  and  Mr.  Sheldon  were  opposing  candidates  for 
the  forty-first  Congress.     The  vote  for  Mr,  Hunt  was  the  same  for  both  terms. 

H.  C.  AVAEMOTH,  (iovernor  of  Loumana. 

The  reasons  given  appear  sufficient  in  law,  but  the  defects,  having 
been  cured  by  other  testimony,  save  as  to  part  of  Orleans  Parish,  these 
points  become  immaterial.  No  other  issues  being  made,  except  as  to 
the  parishes  of  Orleans  and  Jefferson,  the  vote  admitted  to  be  valid  is 
as  follows : 


Parishes. 


St.  Charles 

St.  John  Baptist. 

St.  James . 

LaFourche 

Terre  Bonne 


Total 

Majority  for  Sheldon  . 


Hunt,     j  Sheldon. 


264  ■  1,335 

452  ;  1,278 

770  :  2,160 

1,799  '  1,613 

1,297  I  1,542 


4,582  i  7,928 

4,  582 


3,346 


The  sitting  member  alleges  "that  partisans  and  supporters  of  my  com- 
petitor and  of  the  democratic  party,  in  said  five  wards  of  New  Orleans 
and  in  said  cities  of  Jefferson  and  Carrollton  and  village  of  Gretna, 
organized  themselves  into  armed  bands,  and  by  threats,  violence,  and 
murder  prevented  my  supporters  and  partisans  from  voting,  and  coerced, 
by  the  same  means,  many  of  my  friends  and  supporters  into  voting  for 
my  competitor  and  the  democratic  ticket.  That  in  said  five  wards  of 
the  city  of  New  Orleans,  and  the  said  cities  of  Carrollton  and  Jefferson 
and  in  the  village  of  Gretna,  there  existed  before  and  at  the  time  of  the 
said  election  a  complete  state  of  anarchy  and  violence,  there  being  at 
the  time  no  civil  or  military  power  or  authority  able  to  protect  life  or 
property,  or  to  secure  the  free  and  fair  exercise  of  the  elective  franchise 
to  the  qualified  electors  of  the  places  last  above  named."  The  contest- 
ant denies  these  allegations.  The  parishes  of  Orleans  and  Jefferson 
adjoin.  The  cities  of  New  Orleans  and  Jefferson,  though  separate  muni- 
cipalities, are  practically  one  city — a  stranger  would  not  know  when 
passing  from  one  to  the  other.  This  city  is  the  commercial  and  political 
capital  of  the  State— center  and  headquarters  of  both  parties. 

Here  the  democracy  were  thoroughly  organized,  not  only  by  the  ordi- 
nary committees,  but  by  partisan  clubs,  regular,  independent,  and  fancy, 
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to  the  number  of  seventy-eight  clubs,  and  in  addition  to  and  compre- 
hending all  others  was  the  secret  society  of  the  Knights  of  the  White 
Camelia,  which  was  understood  to  muster  from  fifteen  thousand  to 
twenty  thousand  armed  men. 

One  of  the  Independent  democratic  clubs,  called  the  Innocents,  mus- 
tering about  fifteen  hundred  men,  principally  Spaniards  and  Sicilians, 
among  them  the  most  desperate  men  in  New  Orleans,  seems  to  have 
been  to  the  city  what  the  Ku-Klux  Klan  was  to  the  country  parishes, 
and  was  almost  equally  dreaded.  The  political  excitement  was  intense, 
and  as  the  campaign  progressed  the  feeling  increased,  until  on  the  night 
of  October  24, 1868,  a  republican  procession  passing  on  Canal  street,  the 
principal  thoroughfare  of  the  city,  was  attacked,  with  guns  and  pistols, 
by  democratic  clubs,  routed  and  driven  from  the  streets  with  the  loss  of 
six  colored  men  killed.  This  riot  inaugurated  open  violence,  and  was 
followed  by  similar  occurrences.  Anarchy  prevailed  for  about  one  week ; 
armed  bands  took  possession  of  the  city,  drove  the  police  from  their 
beats,  chased  down  and  shot  colored  policemen,  entered  and  sacked 
republican  club-rooms  and  the  houses  of  prominent  men;  shot  colored 
men  on  sight ;  and  finally  gathered  in  force  at  police  headquarters  for 
the  purpose  of  taking  forcible  possession,  and  overthrowing  the  civil 
authority,  and  were  with  difi&culty  dissuaded  from  doing  so  by  their 
party  leaders,  upon  the  assurance  that  the  republican  authorities  would 
abdicate  in  favor  of  democrats. 

During  this  period  of  anarchy,  which  lasted  unbroken  for  about  one 
week,  neither  the  civil  nor  the  military  authorities  afforded  any  pro- 
tection to  republicans.  The  governor  of  the  State  had  no  militia  at  his 
command,  the  act  of  Congress  forbidding  the  organization  of  State 
militia  in  the  late  rebellious  States.  The  general  commanding  the 
department,  when  applied  to  by  republicans  for  protection,  said  if  they 
would  remain  at  his  headquarters  he  would  give  them  the  same  pro- 
tection he  had  for  himself.  The  governor  of  the  State  appealed  to  the 
general  commanding  to  use  the  national  forces,  and  the  general  replied 
"that  there  was  an  armed  organization  in  the  city,  the  Knights  of  the 
White  Camelia,  fifteen  thousand  strong,  and  if  they  attempted  to  over- 
throw the  civil  government  it  would  be  impossible  to  prevent  it ;  that 
he  had  not  troops  enough  to  protect  the  United  States  property  in  case 
of  tumult."  General  Buchanan,  second  in  command,  declared  "that  the 
general  commanding  would  be  as  much  justified  in  withdrawing  his 
troops  as  a  general  would  be  before  an  army  of  superior  force." 

During  this  period  of  unbridled  violence  about  two  hundred  and  forty 
republicans  were  killed  and  seriously  wounded  in  the  parishes  of  Orleans 
and  Jefferson.  Many  leading  m^jn  were  compelled  to  leave  the  city,  and 
others  to  conceal  themselves,  while  the  colored  people  were  obliged  to 
keep  under  cover,  and  when  one  appeared  on  the  street  he  was  hunted 
down  by  the  Innocents  and  killed. 

Becoming  satisfied  that  they  could  not  maintain  their  authority  against 
such  odds,  the  Metropolitan  Police  Board,  at  the  request  of  the  command- 
ing general,  appointed  James  B.  Steedman,  a  prominent  democratic  pol- 
itician, superintendent  of  police,  thus  virtually  surrendering  the  police 
power  into  democratic  hands ;  and  the  rei>ublicau  leaders  advised  the 
members  of  their  party,  and  especially  the  colored  men,  not  to  attempt 
to  vote  unless  they  thought  they  could  do  so  peaceably. 

These  proceedings  produced  a  condition  of  comparative  peace  and 
order  in  tlie  nature  of  a  truce,  and  the  general  commanding  expressed 
the  opinion  that  if  the  colored  electors  would  not  attempt  to  vote,  the 
peace  might  be  maintained. 
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General  A.  L.  Lee  testifies  that  two  or  three  days  before  the  election 
lie  had  an  interview  "with  the  general  commanding,  and  says : 

When  I  said  I  didn't  think  the  republicans  would  attempt  to  vote,  that  they  thought 
it  would  be  perfectly  useless,  he  expressed  his  gratification  in  a  very  marked  manner 
at  that  fact.  He  said  that  he  had  been  in  conversation  with  the  leaders  of  the  demo- 
cratic party,  and  that  they  had  made  various  pledges,  and  that  with  these  he  thought 
he  should  get  over  the  election  without  any  disturbance. 

Prom  this  time  until  the  day  of  election  there  was  less  disorder,  but 
proscription  was  continued;  threats  were  made;  Ku-Klux  handbills  with 
skull  and  cross-bones  were  scattered  through  colored  churches  and  about 
the  city ;  registration  papers  and  republican  tickets  were  taken  from 
colored  men  by  force,  and  the  prevailing  condition  of  affairs  was  such  as 
to  convince  all  prudent  republicans  that  any  effort  on  their  part  to 
revive  their  party  and  bring  out  its  vote  would  be  the  signal  for  a 
renewal  of  the  scenes  of  blood. 

The  republican  leaders  therefore  publicly  and  privately  advised  the 
masses  of  their  party  not  to  attempt  to  vote  unless  they  thought  they 
could  do  so  peaceably,  and  there  was  no  attempt  made  by  republicans 
generally  to  poll  their  vote.  It  is  the  opinion  of  the  republican  wit- 
nesses, then  resident  in  the  city,  that  this  action  was  what  preserved  the 
peace,  and  that  if  any  effort  had  been  made  to  poll  the  colored  vote  it 
would  have  resulted  most  disastrously. 

The  same  men  who  had  swept  the  city,  without  resistance,  for  days 
and  nights  were  still  there  unpunished,  triumphant,  and  with  unbroken 
spirit  of  lawlessness  manifesting  the  same  determined  j)urpose ;  there  was 
no  more  power  to  control  them.  They  were  quiet  only  because  they  had 
attained  their  object,  and  had  no  motive  for  action. 

The  result  shows  that  their  work  had  been  thoroughly  done. 

The  number  of  registered  electors  in  the  parishes  of  Orleans  and  Jef- 
ferson in  1867  was  34,766,  of  whom  18,697,  a  majority,  were  colored. 
The  republican  vote  cast  at  that  election  in  1867,  in  those  parishes,  was 
16,083,  a  large  majority  of  votes  cast.  The  regular  republican  vote  of 
those  parishes  in  April,  1868,  was  17,106.  The  entire  republican  vote 
cast  in  those  two  parishes,  in  November,  1868,  was  1,814,  being  a  falling 
off,  in  about  six  months,  of  over  15,000  votes,  upon  a  largely  increased 
registration. 

The  comparison  is  equally  striking  if  confined  to  the  vote  in  Jefferson 
Parish  alone,  or  in  that  part  of  Orleans  comprised  within  this  congres- 
sional district.  The  republican  vote  in  Jeft'erson  in  1867  was  3,284 ;  in 
April,  1868,  3,133  ;  in  November,  1868,  672 ;  a  decrease  of  nearly  four- 
fifths.  The  testimony  relative  to  the  elections  of  1867  and  April,  1868, 
does  not  show  the  vote  of  the  wards  of  Orleans  separately,  but  it  is  un- 
derstood that  the  population  of  the  i)arish  was  about  equally  divided 
between  the  first  and  second  congressional  districts.  The  registered 
vote  of  the  part  of  the  parish  within  the  second  district  in  November, 
1868,  was  21,314,  more  than  half  the  registered  vote  of  the  parish. 
The  republican  vote  cast  at  the  November  election,  1868,  was  124,  prob- 
ably not  two  per  cent,  of  the  republican  vote. 

It  seems  clear  that  there  was  no  valid  election  in  either  of  these  two 
parishes,  and  that  the  returns  from  each  of  them  should  be  rejected,  and 
that  the  result  should  be  determined  from  the  returns  of  the  other  par- 
ishes of  the  district. 

The  returns  from  the  peaceable  parishes  show  that  the  contestee  re- 
ceived a  majority  of  3,346  votes. 

We  therefore  recommend  the  adoption  of  the  following  reolutions : 

Resohwd,  That  Caleb  S.  Hunt  is  not  entitled  to  a  seat  as  a  representa- 
tive in  the  forty-first  Congress  from  the  second  district  of  Louisiana. 
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Resolved,  That  Lionel  A.  Sheldon  is  entitled  to  his  seat  as  a  represent- 
ative in  the  forty-first  Congress  from  the  second  district  of  the  State  of 
Louisiana. 


MIKORITY  REPORT. 

Mr.  Kerr,  a  minority  of  the  subcommittee  of  the  Committee  of  Elec- 
tions, to  which  was  referred  the  case  of  C.  S.  Hunt  against  L.  A. 
Sheldon,  from  the  second  district  of  Louisiana,  submitted  the  follow- 
ing minority  report : 

The  undersigned,  utterly  unable  to  approve  the  conclusions  of  the  majority 
in  this  case,  begs  leave  to  present  the  following  report : 

This  contest  presents  no  essentially  new  features.  Mr.  Hunt  claims 
the  sieat  in  virtue  of  the  majority  vote  received  by  him,  as  shown  by  the 
returns  of  the  election  verified  and  put  in  evidence,  (part  2  of  the  testi- 
mony, pp.  589  to  604,  and  658,  660,  662,)  as  follows : 

Statement  showing  the  number  of  votes  cast  at  the  election  for  0.  S.  Sunt 
and  L.  A.  Sheldon,  respectively,  for  the  forty-first  Congress. 


Parishes. 

Hunt. 

Sheldon. 

St.  Charles 

264 

452 

770 

1,799 

1,297 

2, 224 

12, 534 

1,338 

St.  John  Baptist 

1,278 

St.  James 

2,160 
1,613 

La  Fourche 

1,331 

662 

Orleans,  (1st,  2d,  3(1,  10th,  and  11th  -wards  of  New  Orleans) 

135 

Total 

19,  340 

8,514 

Showing  a  majority  for  Mr.  Hunt  of  10,826  votes. 

Mr.  Hunt  also  claims  that  the  election  was  lawfully  held,  and  freely, 
fairly,  and  peacefully  conducted  throughout,  and  it  has  been  not  only 
abundantly  so  proved,  but  it  is  also  admitted  by  contestee. 

The  foregoing  figures,  being  taken  directly  from  the  returns  which 
have  been  put  in  evidence,  cannot  truthfully  be  disputed,  and  it  is  not 
understood  that  they  are  disputed,  although  it  is  claimed  by  contestee, 
and  the  majority  of  the  committee  have  so  concluded,  that  the  returns 
from  the  parish  of  Jefferson  and  the  five  wards  of  the  city  of  New 
Orleans  should  be  wholly  rejected  for  the  reasons  following : 

Parish  of  Jefferson.  Because  informal  and  irregular. 

Five  wards  of  Neiv  Orleans.  Because  they  were  made  by  the  super- 
visors of  registration,  who  were  not  authorized  by  law  to  make  the 
returns. 

And  for  the  further  reason  that  in  said  parish  and  wards  there  existed, 
before  and  at  the  time  of  the  election,  a  general  state  of  anarchy  and 
violence,  there  being  no  civil  or  military  power  or  authority  able  to  pro- 
tect life  or  property,  or  to  secure  the  free  and  fair  exercise  of  the  elect- 
ive franchise. 

If  the  said  returns  be  rejected,  and  those  only  from  the  other  five 
parishes  of  the  district  be  computed,  the  votes  will  then  stand — for  Mr. 
Hunt,  4,582 ;  for  Sheldon,  7,717 ;  showing  a  majority  for  Sheldon  of 
3,135  votes. 
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It  is  immaterial  to  consider  the  question  of  rejection  in  respect  to  the 
parish  of  Jefferson ;  for  if  the  votes  from  that  parish  be  computed  with 
the  votes  from  the  said  five  parishes,  the  result  would  not  be  changed, 
except  in  a  reduction  of  the  majority  for  Sheldon  to  1,573  votes.  Upon 
the  votes  returned  from  the  five  wards  of  the  city  of  Kew  Orleans,  then, 
depends  the  result  of  the  election  in  the  entire  district. 

The  reason  assigned  for  the  rejection  of  the  returns  from  the  five  wards 
of  New  Orleans  is  that  the  supervisors  of  registration  in  the  parish  of 
Orleans  are  not  authorized  to  make  returns  of  the  election.  This  objec- 
tion is  made  directly  in  the  face  of  the  law,  either  in  misapprehension  or 
disregard  thereof.  It  is  expressly  made  the  duty  of  the  supervisors  of 
registration  in  each  parish  to  make  returns  of  the  election  to  the  secre- 
tary of  state.    Sec.  25,  act  No.  164,  relative  to  elections,  reads  as  follows : 

Section  25.  Be  it  farther  enacted,  That  it  shall  be  the  duty  of  said  supervisors  of  reg- 
istration in  each  parish  to  make  out  triplicate  returns,  to  forward  one  of  them  imme- 
diately by  mail  to  the  secretary  of  state,  and  another  to  the  secretary  of  state  by  the 
next  most  speedy  mode  of  conveyance,  and  to  deposit  the  third  in  the  offioe  of  the 
clerk  of  the  district  court,  and  in  the  city  of  New  Orleans,  in  the  office  of  the  clerk  of 
the  first  district  court ;  and  for  their  willful  failure  or  neglect  herein,  such  supervisors 
shall,  upon  conviction  before  any  court  of  competent  jurisdiction,  be  fined  in  a  sum  not 
exceeding  five  hundred  dollars,  at  the  discretion  of  the  court. 

Besides  the  clear  language  of  the  act,  we  have  the  official  opinion  of 
the  attorney  general  of  the  State  that  the  supervisors  of  the  parish  of 
Orleans  had  authority  to 'make  the  returns  of  election  in  question.  The 
opinion  is  in  evidence.  Book  2,  p.  571,  and  concludes  as  follows  : 

I  am,  therefore,  of  the  opinion  that  the  boards  of  supervisors  of  election,  as  consti- 
tuted under  the  law  throughout  the  State,  as  well  in  New  Orleans  as  other  parishes  of 
the  State,  are  the  proper  returning  officers. 
I  am,  yours,  very  respectfully, 

SIMEON  BELDEN, 

AUorney  General. 
Hon.  G.  E.  BovEE, 

Secretary  of  State,  State  of  Louisiana,  Xew  Orleans, 

This  same  question  arose  in  the  contest  between  Hunt  and  Menard  to 
fill  a  vacancy  in  this  (second)  district  in  the  fortieth  Congress.  In  that 
case  Menard  occupied  the  precise  relative  position  on  the  merits  as 
Sheldon  does  in  the  present  case ;  the  election  was  held  at  the  same 
time ;  the  action  of  the  board  of  State  canvassers  was  the  same  precisely 
in  both  cases ;  Menard  received  the  certificate  to  fill  the  vacancy,  and 
Sheldon  received  it  for  the  forty-first  Congress,  Hunt  contesting  both. 
Upon  this  question  of  returning  officers  for  parish  of  Orleans,  as  it  arose 
in  the  case  of  Hunt  vs.  Menard,  the  majority  of  the  Committee  of  Elec- 
tions reported  as  follows : 

Extract  from  report  No.  27. 

The  reason  given  in  the  certified  statement  for  the  rejection  of  the  vote  of  the  parish 
of  Orleans,  viz,  "that  the  returns  were  made  by  the  boards  of  supervisors  of  registra- 
tions," sliows  that  in  this  respect  the  returns  were  made  as  required  iij  law,  and  that  the 
objection  is  invalid. 

By  the  provisions  of  section  25  of  act  No.  164,  Laws  of  Louisiana,  1868,  page  223,  it  is 
expressly  made  the  duty  of  said  supervisors  of  registration  in  each  parish  to  malce  out 
and  forward  said  returns  to  the  secretary  of  state. 

The  foregoing  is  deemed  sufficient  to  show  satisfactorily  that  the  votes 
cast  in  the  parish  of  Orleans  were  legally  returned  to  the  secretary  of 
state,  and  that  the  returns  were  unlawfully  and  wrongfully  rejected  by 
the  board  of  State  canvassers,  and  that  the  votes  so  returned  from  the 
parish  of  Orleans  are  entitled  to  be,  and  should  be,  computed  to  ascer- 
tain the  result  of  the  election  in  the  district. 
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In  respect  to  the  further  reasons  assigned  for  the  rejection  of  said  re- 
turns, viz.,  the  existence  of  anarchy  and  violence  before  and  at  the 
time  of  the  election,  all  the  witnesses  examined  by  the  committee  in 
respect  to  the  condition  of  the  public  peace  In  the  city  of  ISTew  Orleans 
uniformly  testify  that  at  the  time  of  the  election,  and  for  several  days 
prior  thereto,  there  was  no  disturbance  of  the  public  peace ;  that  the 
election  was  conducted  throughout  in  peace  and  quiet,  and  without  the 
slightest  interruption;  and  that  every  elector  entitled  to  vote,  and  who 
offered  or  sought  to  cast  his  vote,  was  permitted  to  do  so  without  mo- 
lestation; and  Mr.  Sheldon,  the  contestee,  is  on  the  record  himself,  dis- 
tinctly admitting  that  there  was  no  disturbance  of  the  public  peace  on 
the  day  of  the  election.  (See  part  1  of  the  testimony,  page  12.)  With 
this  fact  so  fully  established,  what  more  can  possibly  be  required  to  con- 
stitute a  true  and  valid  election  ?  How,  without  manifest  wrong,  can 
the  legal  return  of  an  election,  so  held  in  perfect  freedom  to  voters  and 
strict  regard  for  the  public  peace,  be  lawfully  or  consistently  rejected? 
It  is  safe  to  say  that,  upon  the  law,  the  facts,  and  the  decisions,  the 
election  in  said  five  wards  was  a  true  and  valid  election,  and  the  returns 
thereof  legally  made  cannot  justifiably  be  rejected. 

The  anarchy,  violence,  and  public  disturbance  in  the  '^ity  of  New  Or- 
leans, set  up  by  contestee  and  the  majority  of  the  committee  as  a  proper 
ground  for  rejecting  the  returns  of  the  election  in  the  said  live  wards 
thereof,  appears,  by  the  testimony  of  the  witnesses  testifying  on  that 
point,  to  have  occurred  some  time  prior  to  the  election,  and  therefore 
could  not  necessarily  in  any  manner  interrupt  the  proceedings  at  the 
election,  nor  prevent  the  ascertainment  of  the  result. 

The  rule  of  law  is  well  settled  upon  the  question  of  riot  and  disturb- 
ance of  the  public  peace  at  elections,  and  has  governed  the  decisions  in 
all  analogous  cases  in  courts  and  legislative  bodies,  both  in  England 
and  this  country.  It  is  laid  down  in  all  the  leading  authorities  on  the 
law  of  elections,  under  appropriate  titles,  viz:  Hayward  on  County 
Elections;  Wordsworth's  Law  and  Practice  of  Elections;  Gurtis's  Law 
and  Practice  of  Elections;  Rowe  on  Elections;  Sheppard  on  Elections; 
4  Selden;  Oooley  on  Const.  Limit.;  1  Peckwell,  &c.,  and  is  in  substance, 
tliat  to  invalidate  or  malee  void  an  election  on  the  ground  of  riot  and  intimi- 
dation, it  must  appear  that  the  proceedings  at  the  election  were  interrupted 
and  the  ascertainment  of  the  result  prevented  thereby.  This  rule  furnishes 
the  ground  of  the  decisions  by  the  Committee  of  Elections  in  the  sev- 
eral cases  of  Harrison  vs.  Davis,  Contested  Cases,  vol.  2,  p.  341;  Preston 
vs.  Harris,  vol.  2,  p.  346;  Clements,  of  Tennessee,  vol.  2jj).  369;  Bruce 
vs.  Loan,  vol,  2,  p.  519,  Minority  Eeport  adopted  by  the  House.  In  the 
first-mentioned  case,  the  committee  says: 

We  have  now  to  consider  the  question  whether  the  election  is  YoicT  by  reason  of  riot 
and  intimidation.  The  specification  is,  that  in  all  the  wards  hands  of  men  conspired  to 
exclude  and  obstruct  legal  voters  who  intended  to  vote  for  the  contestant,  and  did,  in 
fact,  assemble  at  and  near  the  voting  places  armed,  and  by  threats  intimidated,  and 
by  violence  obstructed  and  drove  away,  thousands  of  legal  voters,  and  deterred  many 
from  approaching  the  polls. 

That  statement,  considered  as  an  allegation  of  facts,  which,  if  proved,  avoid  the 
election  in  point  of  law,  is  wholly  insufficient.  It  nowhere  makes  the  formal  allega- 
tion that  the  law  requires;  either  that  tite  election  was  arrested  andliroTcen  tq)  in  every 
roard,  or  that  so  many  individuals  were  excluded  hy  violence  and  intimidation,  as  would,  if 
allowed  to  vote,  have  given  the  contestant  the  majority.  Either  of  these  grounds,  if  stated 
and  proved,  would  have  been  in  latv  decisive  of  the  case;  but  neither  is  stated  in  the  speci- 
fication and  neither  is  proved  by  the  evidence. 

The  case  attempted  to  be  made  is  one  wholly  diifereut  from  either,  and  wholly  unknown 
in  the  annals  of  election  law.  It  assumes  that  an  election  is  necessarily  void  at  which 
two  thousand  voters  are  prevented  by  violence  or  threats  of  violence  from  voting. 
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though  the  election  was  never  arrested,  and  though  tweuty  thousand  may  have  been 
cast,  and  all  for  one  candidate,  which  is  absurd. 

It  is  therefore  apparent  that  there  is  no  case  stated  to  avoid  either  the  whole  election 
or  any  part  of  it.  It  is  not  stated  that  the  combination  anywhere  arrested  the  election, 
nor  anywhere  made  such  a  display  of  force  as  ought  to  have  intimidated  men  of  ordi- 
nary lirmness. 

la  the  case  of  Preston  vs.  Harris,  the  committee  expresses  similar  views, 
and  says: 

The  committee  refers  here  to  the  law  upon  the  subject  of  election  riots.  The  only 
cases  in  which  elections  have  been  set  aside  for  this  cause  are  when  there  was  riot  at 
the  poUs,  or  such  tumult  as  interfered  with  the  election,  and  prevented  an  ascertainment 
of  the  result. 

Now,  it  is  very  clear,  from  the  evidence,  that  no  such  condition  of  things  existed  in 
the  case  under  consideration.  At  every  one  of  the  polling  places  in  the  district  of  the 
sitting  member  the  election  was  uninteiTupted ;  the  votes  were  all  quietly  canvassed; 
the  .judges  signed  the  returns ;  they  were  transmitted,  as  the  law  requires,  to  the  gov- 
ernor of  the  State;  the  governor  made  proclamation  of  the  result,  and  transmitted  to 
the  sitting  member  a  certificate  of  his  due  election. 

In  the  case  of  Clements,  of  Tennessee,  the  committee  says : 

The  committee  is  also  satisfied  that  on  the  day  of  election  there  was  no  armed  rebel 
force  present  in  this  district  preventing  or  restraining  the  voters  from  the  exercise  of 
the  elective  franchise;  and  that  though  a  violent  and  bitter  public  sentiment  existed, 
calculated  to  overawe  and  intimidate,  yet  the  rebel  forces  had  not  up  to  that  time  so 
taken  possession  of  the  district  as  to  prevent  such  voters  as  chose  to  do  so  from  depos^; 
iting  their  votes  for  a  representative  in  this  Congless. 

iN^otwithstanding  this  state  of  things,  the  committee  in  its  report, 
which  was  approved  by  the  House,  came  to  the  conclusion  "that  on 
the  day  of  election  no  armed  force  prevented  any  considerable  number 
of  voters,  in  any  part  of  said  district,  from  going  to  the  polls,"  and  there- 
upon they  sustained  the  validity  of  the  election. 

In  the  case  of  Bruce  vs.  Loan,  the  minority  of  the  committee,  whose 
report  was  adopted  by  the  House,  says : 

The  undersigned  trust  that  the  presence,  in  a  few  of  the  precincts  in  this  seventh  dis- 
trict of  Missouri,  of  a  few  loyal  State  troops,  acting  under  the  orders  of  the  State 
authorities,  in  guarding  the  polls,  wUl  not  be  considered  more  dangerous  to  the  free  ex- 
ercise of  the  elective  franchise  than  was  in  Tennessee  the  presence  of  rebels  in  arms. 

It  will  be  observed  that  these  several  cases  were  founded  on  allega- 
tions of  riot,  violence,  public  disorder,  intimidation,  and  interference 
"with  voters  on  the  day  of  election  and  at  the  polls,  and  it  was  sought  in 
each  case  to  avoid  the  election  in  whole  or  in  part;  but  tlie  committee 
aud  the  House,  finding  that  the  proceedings  at  the  election  were  not 
interrupted,  and  the  result  had  been  duly  ascertained,  declared  the  elec- 
tion in  each  case  valid,  thus  sustaining  the  rule  aforesaid;  and  yet, 
with  these  former  decisions  by  the  committee  and  the  House  before 
them,  and  directly  in  point  of  the  case  now  under  consideration,  the 
majority  of  the  committee  reports  that,  because  of  riot  and  disturbance 
of  the  public  peace,  not  on  the  day  of  election  and  at  the  polls,  but  sev- 
eral days  before  the  election,  during  the  political  campaign  in  the  city 
of  JSTew  Orleans,  the  election  in  the  five  wards  aforesaid  should  be  con- 
sidered void,  aud  that,  too,  not  because  the  proceedings  at  the  election 
■were  interrupted,  or  the  result  not  ascertainable,  but  because  a  large  num- 
ber of  republican  electors  pretended  that  they  could  not  vote  with  per- 
sonal safety,  notwithstanding  on  the  day  of  the  election  no  violence, 
threats,  nor  intimidation  operated  to  give  even  color  to  such  pretense. 

Another  rule,  equally  well  established,  is,  that  whenever  it  is  sought 
to  set  aside  an  election  in  part  on  the  ground  of  illegal  votes  or  riot  and 
intimidation,  it  must  be  made  to  appear  that,  if  such  illegal  votes  had 
not  been  received  or  if  such  riot  and  intimidation  had  not  prevailed,  the 
result  of  the  election  would  have  been  different  in  the  whole  district; 
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for  otherwise  it  would  be  wholly  immaterial  whether  the  election  was 
void  or  not  in  part.  On  this  point  reference  is  again  made  to  the  au- 
thorities before  cited.  This  rule  is  self-evident,  and  has  always  hereto- 
fore been  the  guide  of  the  Committee  of  Elections  to  its  conclusions,  and 
governed  the  House  in  its  decisions,  and  is  directly  in  point  of  the  con- 
test now  under  consideration. 

Mr.  Hunt  and  Mr.  Sheldon  were  candidates  for  the  forty-first  Con- 
gress in  the  second  district  of  Louisiana  j  the  election  was  lawfully  held, 
and  without  fraud,  and  peaceably  conducted  throughout ;  the  returns  of 
the  votes  cast  in  the  whole  district  show  a  large  majority  for  Mr.  Hunt; 
nevertheless,  Mr.  Sheldon,  by  the  wrongful  act  of  the  governor,  obtains 
the  certificate,  and  is  admitted  to  the  seat  on  prima  facie  right,  and  Mr. 
Hunt  contests  his  right  on  the  merits.  The  parties  therefore  stand  in 
this  contest  thus :  Mr.  Hunt,  the  contestant,  alleging  and  proving  that 
of  the  votes  cast  in  the  whole  district  he  has  a  large  majority  over  Mr. 
Sheldon,  and  Mr.  Sheldon,  the  sitting  member,  alleging  that  the  elec- 
tion is  void  in  part  by  reason  of  riot  and  violence  in  the  parish  of  Jeffer- 
son and  in  five  wards  of  New  Orleans,  prior  to  the  day  of  election,  which 
intimidated  and  deterred  a  large  number  of  electors  in  said  parish  and 
Avards  from  voting,  and  whose  votes,  if  they  had  been  cast,  would  have 
changed  the  result,  and  Sheldon  would  have  had  the  majority  instead 
of  Hunt. 

The  following  statement  will  show,  however,  that  the  result  in  the  dis- 
trict would  not  have  been  diiferent  from  what  the  returns  made  it;  and 
that  Mr.  Sheldon  would  not  have  had  a  majority  in  the  district  if  every 
registered  elector  in  said  parish  and  wards  who  did  not  vote  had  voted, 
and  all  had  voted  for  him,  but  that  Mr.  Hunt  would  still  have  had  a 
majority  in  the  district;  and  therefore  it  is  immaterial  whether  the  elec- 
tion in  said  parish  and  wards  was  void  or  not.  It  is  proper,  however, 
first  to  explain  a  discrepancy  between  Mr.  Hunt's  brief  and  this  report 
of  the  undersigned  in  respect  to  the  number  of  votes  received  by  Mr. 
Sheldon  in  the  parish  of  Terre  Bonne;  Mr.  Hunt,  on  page  2  of  his  brief, 
making  the  number  1,542,  while  in  the  statement  of  the  undersigned 
the  number  is  set  down  as  1,331. 

Since  the  making  up  of  Mr.  Hunt's  brief  an  error  of  211  votes  has 
been  discovered  in  the  number  set  down  as  having  been  received  by  Mr. 
Sheldon  in  the  parish  of  Terre  Bonne  for  member  of  the  forty -first  Con- 
gress, viz:  the  129  votes  cast  at  poll  1,  (see  return  in  evidence,  part  2, 
p.  001,)  and  the  82  votes  cast  at  poll  8,  (see  return  in  evidence,  part  2,  p. 
602,)  were  cast  for  Mr.  Sheldon  to  fill  a  vacancy  in  fortieth  Congress,  and 
not  for  member  of  the  forty-first  Congress;  and  the  said  211  votes  being 
deducted  from  1,542,  as  put  down  in  Mr.  Hunt's  brief,  make  the  true 
number  of  votes  received  by  Mr.  Sheldon  in  parish  of  Terre  Bonne  for 
member  of  the  forty-first  Congress  1,331,  as  stated  by  the  undersigned. 
And  now,  to  show  that  in  no  event  of  the  election  in  the  parish  of  Jeffer- 
son and  the  five  wards  of  the  city  of  New  Orleans  would  Mr.  Sheldon 
have  received  a  majority  of  the  votes  cast  in  the  district  for  member  of 
the  forty-first  Congress,  but  that  the  result  in  the  district  would  still  be, 
as  shown  by  the  returns  of  the  election,  a  majority  for  Mr.  Hunt,  I  con- 
fidently invite  attention  to  the  following  statement : 
Total  number  (in  evidence)  of  registered  electors  in  the  parish 

of  Jefferson  and  the  five  wards  of  New  Orleans  wherein  alone 

intimidation  is  alleged  to  have  prevailed 26, 313 

Deduct  total  number  (in  evidence)  of  votes  cast  in  said  parish 

and  wards,  viz..  Hunt  14,758,  Sheldon  797 15, 555 
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And  we  have,  as  the  number  of  registered  electors  not  voting 
by  reason  of  death,  sickness,  absence,  business,  advice,  indif- 
ference, and  intimidation,  and  all  of  whom,  if  voting,  let  it  be 
assumed,  would  have  voted  for  Mr.  Sheldon 10,  758 


The  following  summing  up  will  then  show  the  result  in  the  district : 

Hunt.     !  Slieldoii. 


In  the  five  parishes  of  St.  Charles,  St.  John  Baptist,  St.  James,  )  ' 

La  Fourohe,  and  Terre  Bonne,  in  which  it  is  conceded  theie  ] 

■was  a  fair  election,  the  votes  were i        4, 582  7, 717 

In  the  parish  of  Jefferson  and  the  five  wards  of  New  Orleans,  j 

where  it  is  alleged  intimidation  prevailed 14,  758  [  797 

Number  not  voting  in  said  parish  and  wards,  as  before  shown, 

all  conceded  to  Mr.  Sheldon ;        10, 758 


Total 


19,340  1        19,272 


Showing,  notwithstanding  the  concession  to  Mr.  Sheldon  of  the  entire 
number  of  non- voters  in  the  parish  of  Jefferson  and  the  five  wards  of 
New  Orleans,  that  Mr.  Hunt  still  would  have  a  majority  in  the  district. 
Thus  it  is  conclusively  shown  that  the  electors  in  the  parish  of  Jeffer- 
son and  the  five  wards  of  New  Orleans,  who  it  is  alleged  were  prevented 
from  voting,  do  not  constitute  a.  number  suflicient,  if  they  had  voted,  to 
change  the  result  of  the  election  in  the  district  as  shown  by  the  returns 
thereof,  and  consequently  under  the  rule  aforesaid  and  decisions  of  the 
House,  it  is  impossible  in  fact,  and  would  be  grossly  unjust  in  law,  to  the 
15,555  legal  electors  who  did  vote  in  the  parish  of  Jefferson  and  the  five 
wards  of  New  Orleans  (more  than  half  of  the  entire  number  voting  in 
the  whole  district)  to  deprive  them  of  a  voice  in  the  selection  of  their 
representative  in  this  House. 

If  we  go  to  the  figures  involved  in  this  contest,  it  will  be  seen  that 
the  number  of  registered  electors  in  the  whole  district  is  39,860,  and  the 
number  of  said  electors  who  voted  at  the  election  was  27,854,  seventy 
per  cent,  of  the  registry;  and  further,  that  the  number  of  registered 
electors  in  the  parish  of  Jefferson  and  the  five  wards  of  New  Orleans 
was  26,313,  very  nearly  two-thirds  of  the  registry  of  the  whole  district, 
and  the  number  of  said  registered  electors  in  the  parish  of  Jefferson  and 
the  five  wards  of  New  Orleans  who  voted  was  15,555,  about  sixty  per 
cent,  of  the  registry,  and  largely  exceeding  the  number  of  votes  cast  in 
the  remainder  of  the  district. 

Now,  what  will  these  figures  prove  in  connection  with  the  proposed 
voidance  of  the  election  in  the  parish  of  Jefferson  and  the  five  wards  of 
New  Orleans  ?  They  will  prove  (if  to  keep  Mr.  Sheldon  in  the  seat,  for 
which  he  received  only  8,514  votes  out  of  27,854  votes  cast  at  the  elec- 
tion, the  House  shall  adopt  the  proposition  of  the  majority  of  the  com- 
mittee and  avoid  the  election  in  the  said  parish  and  wards)  that  15,555 
of  the  legal  electors  in  said  parish  and  wards  will  be  denied  their  elect- 
ive right  because  12,299  other  electors  of  said  parish  and  wards  did  not 
vote;  they  will  prove  that  only  13,547  electors  out  of  a  registry  of  39,860 
electors  in  the  district  were  permitted  to  take  part  or  have  a  voice  in  the 
selection  of  a  representative  for  the  district  ia  this  House;  and  they  will 
prove  that  a  minority  of  the  votes  legally  cast  at  an  election  is,  in  the 
judgment  of  the  House,  competent  to  elect  a  representative  for  the 
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majority.  Yes,  all  these  monstrous  deviations  from  well-settled  rules  of 
law,  uniform  precedents,  and  republican  government,  will  be  clearly- 
shown  by  the  figures  to  follow  the  adoption  of  the  proposition  of  the 
majority  of  the  committee. 

But  the  testimony,  fairly  and  judicially  considered,  fails  to  justify  the 
rejection  of  the  vote  of  the  parish  of  Jefferson.  There  were  some  dis- 
turbances in  that  parish  prior  to  the  election  and  during  the  political 
canvass,  but  they  were  not  of  an  extraordinary  character,  either  in  ex- 
tent or  incidents.  A  few  persons  were  injured,  and  a  few  outrages  were 
committed  of  a  violent  nature.  The  evidence,  however,  shows  that  on 
the  day  of  the  election,  and  for  several  days  before,  order  and  peace  pre- 
A-ailed,  and  that  the  election  was  legally  and  peacefully  conducted,  and 
the  returns  so  far  regularly  made  that  they  cannot  be  legally  rejected 
for  informality,  and  that  a  great  part  of  the  disorder  and  insubordina- 
tion which  did  exist  in  that  parish  during  that  period  arose  out  of  con- 
flicts between  the  authorities  thereof  and  the  governor  of  the  State  and 
other  offlcers  claiming  the  right  to  exercise  certain  jurisdiction  therein, 
and  were  not  distinctly  or,  chiefly  political  in  their  character. 

In  respect  to  the  legal  technicality  urged  by  Mr.  Sheldon  and  pre- 
sented by  the  majority  of  the  committee  as  one  of  the  grounds  of  his 
right  to  the  seat,  viz.,  that  as  he  was  admitted  to  the  seat  subject  only 
to  a  contest  according  to  law,  no  person  has  a  right  to  contest  the  seat, 
because  he  has  never  received  any  notice  of  contest  within  the  time 
required  by  the  law  of  1851.  The  answer  to  such  special  pleading  is, 
that  Mr.  Hunt's  right  to  contest  the  seat  does  not  now  depend  upon 
technical  conformity  to  the  law  of  1851.  The  House  resolution  of  7th 
April  not  only  authorizes  it,  but  from  the  moment  of  its  passage  became 
the  law  and  the  rule  under  Avhich  the  contest  should  be  tried,  and  Mr. 
Hunt  has  complied  with  its  requirements,  and  therefore  is  contesting 
according  to  law.  The  House  has  fallen  back  upon  its  constitutional 
prerogative  of  judging  of  the  election  and  qualification  of  its  own  mem- 
bers, and  has  taken  the  contest  out  of  the  hands  of  the  parties,  and 
commenced  the  case  de  novo.  Mr.  Sheldon  has  admitted  the  new  status 
of  the  contest  by  filing  his  statement  of  the  grounds  of  his  claim,  in 
obedience  to  the  requirements  of  the  resolution.  Under  that  resolution 
he  was  admitted  on  jn-ima  facie  Tight  to  take  his  seat,  subject  to  any 
contest  against  him  according  to  law;  and  Mr.  Hunt,  having  conformed 
to  the  requirements  of  the  House  resolution,  is  now  contesting  his  right 
to  the  seat  in  accordance  with  law. 

I  am  prevented  by  lack  of  time  from  further  considering  in  this  report 
the  general  condition  of  society  in  the  district  during  the  canvass  that 
preceded  the  election,  and  I  therefore  defer  further  reference  thereto  until 
the  case  comes  iip  for  consideration  in  the  House. 

In  conclusion,  I  offer  the  following  resolutions  as  substitutes  for  those 
of  the  majority : 

Resolved,  That  Lionel  A.  Sheldon  is  not  entitled  to  a  seat  as  a  repre- 
sentative in  the  forty -first  Congress  from  the  second  district  of  Louis- 
iana. 

Besolced,  That  Caleb  S.  Hunt  is  entitled  to  a  seat  in  this  House  as  a 
representative  from  the  second  district  of  the  State  of  Louisiana. 

M.  C.  KEER. 
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MOEEY  vs.  McOEANIE. 

There  were  allegations  of  violence  and  intimidation  in  certain  parishes  where  most 
of  the  votes  were  polled.  It  was  held  by  the  special  committee  that  the  vote  of  the 
House  in  the  previous  case  of  Sj^pher  vs.  St.  Martin  was  "  a  limitation  on  the  rule  adopted 
in  Sheldon's  case,"  and  that  it  is  not  sufficient  for  a  claimant  to  obtain  a  majority 
of  the  votes  in  "peaceable  parishes,"  where  less  than  one-fourth  of  the  legal  electors 
resided  in  those  parishes,  and  less  than  one-flfth  of  the  registered  vote  was  cast  in  them. 

The  committee  recommended  that  the  election  be  declared  void,  and  the  House 
adopted  their  recommendation,  nem.  con. 

April  27, 1870. — Mr.  Stevenson,  from  the  Special  Committee  of  Elections, 
made  the  following  report : 

The  Committee  of  JEleotions,  to  which  were  referred  the  contested  election 
cases  from  the  State  of  Louisiana,  submits  the  following  report  : 

The  fifth  congressional  district  of  Louisiana  comprises  thirteen  par- 
ishes, viz.,  the  parishes  of  Claiborne,  Bienville,  Jackson,  Union,  More- 
house, Carroll,  Ouachita,  Madison,  Caldwell,  Franklin,  Tensas,  Catahoula, 
and  Concordia.    The  official  returns  were  as  follows : 

State  of  Louisiana,  Office  of  Secretary  of  State, 

Kew  Orleans,  February  16,  1869. 
This  is  to  certify  that  the  following  is  a  correct  copy  of  the  election  returns,  for  mem- 
ber of  Congress  from  the  fifth  congressional  district,  of  an  election  held  November  3, 
1868,  and  on  tile  in  this  office : 


Parishes  of  the  fifth  congressional  district. 

Frank  Morey 

Gco.W.McCr 

.a 

§ 
02 

1 

24 

7 

J49 

2 

1,552 

33 

1 

822 

831 

1 

1,385 
483 
777 
794 

2,944 
196 
149 

1,515 

1,066 
383 

1,415 

Caldwell 

10 

1,394 

15 

Carroll  ...     . 

Olalbome 

7 

1,435 

1 

27 

187 

Madison .                        .. ...,. '....... 

Morehouse                                      .    .           

10 

Total 

3,423 

11,107 

3,076 

10 

Given  under  my  hand,  and  the  seal  of  State  affixed,  this  16th  day  of  February,  1869, 
and  of  the  independence  of  the  United  States  the  ninety-third. 
[SEAL.]  GEO.  E.  BOVEE, 

Secretary  of  State. 
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The  actual  vote  cast  was  as  follows : 

Table  shotring  the  vote  of  the  fifth  congressional  district  of  Louisiana  for 
member  of  Congress^  Ifovemher  3, 1868. 


Number  of  votes  polled  for— 

Parishes. 

.S 

'3 

o 

a 

d 

1 

t 

J 

1-5 

Bienville 

1,385 
483 
777 
794 

2,944 
196 

1,213 

1,396 
149 

1,515 

1,066 
383 

1,  415 

1 

24 

7 

150 

2 

1,552 

Caldwell ;  . 

10 

Carroll 

1  394 

Catalioula 

15 

Claiborne 

Concordia 

7 

Franklin 

Madison 

33 

1 
822 
831 

1 

1,435 

Morehouse 

1 

Ouachita 

27 

Tensas 

187 

Union 

Total 

13, 716 

3,424 

3,076 

MoCrauie's  majority  over  Morey,  10,292.  MoCranie's  majority  over  Kennedy,  10,640. 
MoCranie's  majority  over  all,  7,216.    Morey's  majority  over  Kennedy,  348. 

The  official  returns  reject  two  parishes,  viz :  Jackson  and  Franklin, 
for  the  reason  stated  in  the  following  official  certificate  : 

St.vte  of  Louisiana,  Office  of  Secretary  of  State, 

New  Orleans,  Apnl  3,  1869. 
This  is  to  certify  that  it  appears  from  the  records  of  this  office,  that  of  the  following 
named  parishes  the  votes  of  an  election  held  November  3, 1868,  for  members  of  Congress, 
were  rejected  for  this  reason,  there  being  no  legal  returns  marie  to  this  office,  to  vpit : 
parishes  of  Jackson  and  Franklin  belonging  to  the  fifth  congressional  district.  State 
of  Louisiana. 

Given  nnder  my  hand,  and  the  seal  of  State  affixed,  this  3d  day  of  April,  A.  D.  1869, 
and  of  the  independence  of  the  United  States  the  ninety-third. 
[seal.]  PITT  CEAVATH, 

Assistant  Seoretary  of  State. 

The  testimony  does  not  cure  these  parishes,  but  as  they  are  rejected 
on  other  grounds  we  do  not  discuss  the  question.  The  official  returns 
omit  one  precinct  in  the  parish  of  Tensas,  viz :  Ash  wood,  which  was  not 
returned,  but  is  cured  by  testimony. 

An  informal  and  imperfect  certificate  was  issued  to  Mr.  McOranie. 
At  the  first  session  of  forty-first  Congress  the  Committee  of  Elections 
found  him  unable  to  take  the  oath  required  by  law,  he  having  been  en- 
gaged in  the  late  rebellion  in  arms  against  the  United  States,  and  he 
has  not  been  qualified,  and,  therefore,  whatever  may  have  been  the  result 
of  the  election,  Mr.  McCranie  cannot  be  admitted  to  the  seat  without 
legislation  in  his  behalf. 

Mr.  Morey  claims  the  seat,  and  alleges  that "  a  system  of  intimidation^ 
threats,  violence,  and  lawlessness,  prevailed  in  the  parishes  of  Jackson, 
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Franklin,  Claiborne,  Bienville,  Union,  Morehouse,  Caldwell,  and  Cata- 
houla prior  to  the  election  in  November  last;  that  republicans  were 
deterred  and  prevented  by  fear  from  voting  at  all,  or  -were  compelled  by 
threats  and  intimidation  to  vote  the  democratic  ticket  against  their 
wishes ,  and  that  the  election  in  the  above-named  parishes  was  a  farce, 
a  nullity,  and  an  outrage  of  the  rights  of  the  law-abiding  citizens  of  the 
fifth  congressional  district  of  Louisiana." 
In  these  eight  parishes  the  vote  was  as  follows : 

Table  sliowing  result  in  contested  parishes. 


Number  of  votes  polled  for- 


Parishes. 

G.W.McCrai 

Frank  Morej 

3i 
C 

a 
a> 

1—* 

Bienville  .. 

1,385 
483 
794 
2,944 
1,213 
1,396 
1,515 
1,415 

1 

24 

150 

2 

Caldwell 

10 

Catahoula 

15 

Claiborne ...              .       . 

Franklin                                   

Jackson                       .              

Morehouse                          .         .... 

1 
1 

1 

Total 

11,145 

179 

26 

We  find,  from  the  testimony,  that  the  allegations  of  violence  and  in- 
timidation are  sustained  as  to  six  of  these  parishes,  \iz:  Bienville, 
Claiborne,  Franklin,  Jackson,  Morehouse,  and  Union.  In  these  six  par- 
ishes but  five  republican  votes  were  cast;  whereas,  at  the  April  elec- 
tion, in  1868,  over  three  thousand  republican  votes  were  cast.  This  re- 
duction was  accomplished  by  means  of  violence  and  intimidation.  The 
"Knights  of  the  White  Camelia"  and  the  "Ku-Klux  Klan"  prevented 
a  canvass  by  the  republican  party,  broke  up  the  party  organization, 
drove  out  and  killed  leading  men,  and  compelled  republicans  to  join 
democratic  clubs  and  vote  the  democratic  ticket.  ^ 

There  was  no  lawful  election  in  these  parishes,  and  their  returns 
should  be  rejected. 

CATAHOULA  AND  CALDWELL. 


As  to  the  parishes  of  Catahoula  and  Caldwell,  the  testimony  is  not  so 
conclusive;  a  part  of  the  republicans  voted,  and  it  is  possible  that  they 
might  generally  have  done  so;  yet  many  were  deterred,  and  some  con- 
strained to  vote  the  democratic  ticket,  by  violence  and  intimidation; 
and,  considering  the  prevailing  terror  in  surrounding  parishes  and 
throughout  the  State  affecting  the  public  mind  in  these  parishes,  we  are 
unwilling  to  base  a  decision  upon  the  result  in  these  two  parishes,  or 
either  of  them ;  and  therefore  propose  to  reject  them  also. 


H.  Mis.  Doc.  152- 
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The  following  table  sliows  the  result  in  the  remaining  parishes,  ad- 
mitted to  have  been  peaceable : 


Parishes. 


Canoll 

Concordia 
Madison  - . . 
Ouachita  .. 
Tensas  . .  . . 


Total 


Numher  of  votes  polled  for — 


6 


777 
196 
149 
,066 
383 


2,571 


7 

1,552 

33 

822 

831 


3, 438 


0 


1,394 

7 

1,435 

27 

187 


3,050 


Total  vote 9, 057 

iVEorey's  plurality  over  McCranie 867 

Morey's  plurality  over  Kennedy 388 

Morey's  minority  of  all  votes  cast 2, 183 


THE   LAW. 

The  House  has  heretofore,  in  the  case  of  Hunt  vs.  Sheldon,  adopted 
the  rule  that  where  it  appears  that  certain  precincts  and  parishes  {or  coun- 
ties) of  a  district  have  heen  carried  by  violence  or  intimidation,  the  returns 
therefrom  shall  be  rejected,  and  the  result  derived  from  the  returns  from 
the  peaceable  precincts  and  parishes,  {or  counties.) 

In  the  subsequent  case  of  Sypher,  the  House  refused  to  apply  this  rule 
to  that  case;  and  your  committee,  submitting  to  the  judgment  of  the 
House,  considers  it  a  duty  to  reconcile  these  two  cases  if  jiossible. 

We  cannot  advise  the  House  to  abandon  the  principle  adopted  in 
Hunt  rs.  Sheldon,  which  seems  of  inestimable  value  in  preventing  law- 
less attempts  upon  the  ballot-box  in  the  late  rebellious  States,  where  a 
new  voting  population  is  peculiarly  exposed  to  violence  and  intimida- 
tion by  the  former  master-class,  prone  by  habit  and  inclination  to  dom- 
ineer over  their  former  slaves ;  and  therefore  we  accept  the  decision  of 
the  House  in  Sypher's  case,  not  as  a  reversal  but  as  a  limitation  of  the 
rule  adopted  in  Sheldon's  case,  and  interpret  the  action  of  the  House 
in  Syj)her's  case  to  mean  that  the  rule  should  not  be  so  far  extended  as 
to  apply  to  such  a  case  where  less  than  one-fourth  of  the  legal  electors 
of  the  district  resided,  and  one-flfth  of  the  registered  vote  was  cast, 
within  the  peaceable  parishes  and  precincts,  and  the  claimant  received 
but  a  small  majority  of  that  vote. 

In  the  present  case,  the  five  peaceable  parishes  comprise  about  one- 
third  of  the  territory  of  the  district,  and  contain  less  than  one-half  the 
population  and  registered  vote,  and  return  a  minority  of  the  vote  actu- 
ally polled. 

The  contestant  received  in  these  parishes  3,428.  The  registered  vote 
of  the  district  was  23,103.  The  registered  vote  of  the  five  peaceable 
parishes  was  10,400.    The  contestant  received  about  one-seventh  of  the 
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registered  vote  of  the  district,  and  about  oiie-tliird  of  tlie  vote  cast  in 
the  peaceable  parishes. 

Another  objection  to  the  claim  of  contestee  is  that,  if  there  had  been 
a  peaceable  election  in  every  parish  and  precinct  of  the  district,  the 
contestant  could  not  have  received  a  majority  or  even  a  plurality  of  the 
votes  cast,  because  the  rejected  parishes  were  democratic  at  best.  They 
gave  a  small  democratic  majority  at  the  spring  election  in  1868,  and 
would  have  increased  it  considerably  at  a  peaceable  election  in  the  fall. 
There  were  two  republican  candidates,  who  divided  their  party  vote 
about  equally,  and  it  seems  probable  that  they  would  have  divided  it  in 
every  parish  had  the  canvass  and  election  been  peaceable,  so  that  the 
contestant  must  have  been  defeated.  We  therefore  conclude  that  the 
-claim  of  the  contestant  cannot  be  sustained. 

THE   CLAIM  OP  CONTESTEE. 

Should  we  consider  the  claim  of  the  contestee,  and  count  the  returns 
of  Catahoula  and  Caldwell,  the  result  would  be  as  follows: 


Parishes. 

a 

.S 
"a 

d 

bo 

a 

1 

02 

Concordia  . 

1,552 

1,014 

33 

7 

822 

149 

24 

7 

187 

1,  435 

1,394 

27 

15 

10 

196 
466 
149 

777 

1,  066 

794 

483 

Ouacliita .... 

10 

-Caldwell 

Total            .                       

3,601 

3,075 

4,009 

10 

Thus  giving  the  contestee  4,009  votes,  a  plurality  of  408  over  Mr. 
Morey,  and  of  924  over  Mr.  Kennedy;  a  minority  of  2,667  of  all  votes 
cast  in  those  parishes,  being  about  one-sixth  of  the  registered  \ote  of 
the  district,  and  about  two-flfths  of  the  vote  of  the  peaceable  parishes. 

The  precedent  of  the  Sypher  case  would  therefore  apply  to  the  claim 
of  Mr.  McCranie,  and  without  a  reversal  of  the  action  of  the  House  in 
that  case  his  claim  cannot  be  maintained. 

MR.   KENNEDY. 

Mr.  Kennedy's  claim,  if  asserted,  would,  in  its  best  form,  fall  under 
the  same  precedent,  and  accordingly  be  rejected. 

CONCLUSION. 

And  we  conclude,  therefore,  that  there  is  no  valid  claim  in  any  person 
to  the  seat,  and  recommend  the  adoption  of  the  following  resolution : 

Resolved,  That  there  was  no  lawful  election  in  the  iifth  congressional 
district  of  the  State  of  Louisiana  for  representative  in  the  forty-first 
Congress,  and  neither  G.  W.  McCranie  nor  Frank  Morey  nor  P.  J.  Ken- 
nedy is  entitled  to  a  seat  as  representative  in  the  forty- first  Congress 
from  the  fitth  congressional  district  of  the  State  of  Louisiana. 


724  DIGEST    OF    ELECTION   CASES. 

NEWSHAM  VS.  EYAN. 

There  were  allegations  of  intimidation  and  violence  in  this  caso,  and  to  such  au 
extent  in  five  out  of  ten  iiarishes  that  it  was  held  that  they  (the  iive  parishes)  should  he 
thrown  out  and  the  result  in  the  peaCeahle  parishes  be  accepted.  The  House,  in  accord- 
ance with  the  conclusions  of  the  report,  seated  Mr.  Newsham  by  yeas,  79 ;  nays,  71.  A 
motion  was  made  to  reconsider,  but  it  was  laid  on  the  table— yeas,  95  ;  nays,  77. 

April  25,  1870. — Mr.  Burdett,  from  the  Special  Committee  of  Elections, 
made  the  following  report : 

The  claimants  to  seats  in  the  House,  for  the  forty -first  Congress,  from 
the  fourth  district  of  Louisiana,  are  J.  P.  ISTewsham  and  Michael  Kj'an. 

The  certificate  of  election  was,  upon  the  ofi&cial  count,  awarded  to 
Michael  Ryan,  it  being  therein  declared  that,  from  the  returns,  "  ex- 
amined, compared,  and  attested  by  the  proper  officers,"  at  the  election 
held  on  the  3d  day  of  November,  A.  D.  1868,  for  member  of  Congress  to 
represent  the  fourth  congressional  district  of  the  State  of  Louisiana, 
Michael  Eyan  received  10,385  votes,  and  J.  P.  Newsham  5,606  votes. 

The  contestant,  notwithstanding  the  count  against  him,  denies  the 
right  of  Eyan  to  the  seat,  alleging  that  he  is  disqualified  and  ineligible 
to  a  seat  in  Congress  by  reason  of  inability  to  take  the  oath  prescribed 
in  the  act  entitled  ''An  act  to  prescribe  an  oath  of  office,  and  for  other 
purposes,"  approved  July  2, 1862,  as  well  as  by  the  terms  of  the  four- 
teenth amendment  to  the  Constitution  of  the  United  States. 

He  further  contests  his  right  to  a  seat  upon  the  ground  of  alleged 
fraud,  violence,  and  intimidation,  claimed  to  have  been  perpetrated  by 
the  partisans,  and  in  the  interest  of,  Mr.  Eyan,  and  claims  for  himself, 
upon  the  proof,  a  majority  of  the  legal  votes  cast  at  said  election,  and 
his  right  to  be  seated  as  the  duly  elected  member. 

The  specific  grounds  upon  which  the  respective  parties  claim  their 
right  to  be  seated,  required  by  House  resolution  of  Ai)ril  7,  1S69,  to  be 
filed  with  the  Clerk  of  the  House,  are  as  follows : 

STATEMENT  OF  J.  P.  NEWSHAM. 

The  follo^iing  are  the  grounds  upon  which  I  claim  my  seat  in  the  forty-first  Congress : 

In  the  case  of  Joseph  P.  Newsham,  contestant,  vs.  Michael  Eyais",  contestee. 

You  are  hereby  notified  that  I  will  contest  your  right  to  a  seat  in  the  forty-first 
Congress  upon  the  grounds  and  for  the  reasons  hereinafter  stated  and  charged. 

I.  I  charge  that  you  have  not  been  a  citizen  of  the  United  States  for  the  period  of 
seven  years  immediately  prior  to  the  election  on  the  3d  day  of  November,  last  past ; 
that  you  are  ineligible  under  the  fourteenth  amendment  to  the  United  States  Consti- 
tution ;  that  you  held  an  office  of  trust  and  profit  under  the  State  government  of  Louis- 
iana in  and  prior  to  the  year  1861 ;  that  you  afterward  aided  and  abetted  the  rebel- 
lion: that  you  were  at  one  time  second  lieutenant  of  au  armed  band  of  soldiers, 
affiliating  with  the  rebellion  in  the  seceded  State  of  Louisiana,  of  the  so-called  Confed- 
erate States  of  America.  .  ..■,..,,, 

II.  I  charge  that  in  the  parish  of  Caddo  a  reign  of  terror  existed,  incited  by  your 
party  supporters,  and  that  thereby  I  lost  three  thousand  votes,  more  or  less,  which 
otherwise  on  a  fair  election  would  have  been  polled  for  myself ;  that  the  only  man  who 
in  said  Caddo  Parish  voted  the  republican  ticket  was  murdered  for  doing  so  on  the 
night  of  the  day  he  polled  his  vote.  .,..,, 

III.  I  charge  that  in  the  parish  of  De  Soto  a  reign  of  terror  existed,  incited  by  your 
friends ;  and,  because  of  said  reign  of  terror,  as  many  as  fifteen  hundred  votes  were 
lost  to  the  republican  ticket  and  myself.  ,  ,       .  , 

IV.  I  charge  that  in  the  parish  of  Wynn  no  fair  expression  of  the  people's  will,  as 
comprehended  by  the  word  election,  was  had  on  the  3d  day  of  November,  A.  D.  1868. 

V.  I  charge  that  in  the  parish  of  Sabine  a  reign  of  terror,  intimidation,  and  lawless 
violence  existed  to  such  an  extent  that  republican  voters  were  compelled  to  vote  for 
you  under  duress. 
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VI.  I  charge  that  iii  the  parish  of  Bossier,  at  or  immediately  prior  to  the  election 
held  on  the  3d  day  of  November,  A.  D.  186B,  a  reigu  of  terror,  intimidation,  and  yio- 
lence  existed,  caused  and  perpetrated  by  armed  democrats,  who,  without  cause  or  rea- 
sonable provocation,  shot  down  and  killed  republican  voters. 

VII.  I  charge  that  each  and  all  of  the  above  parishes  ought,  and  properly  and  legally 
will,  be  thrown  out  of  said  election  returns,  and  that  as  to  these  parishes  the  election 
is  fraudulent,  null,  and  void. 

VIII.  I  charge  that  you  received  your  votes  through  fraud,  and  that  they  were  not, 
and  are  not,  legal  votes. 

IX.  I  charge  that  I  am  elected  to  a  seat  to  represent  the  fourth  district  of  Louisiana., 
in  the  forty-first  United  States  Congress,  by  a  majority  of  the  legal  votes  cast  at  said 
election ;  that  you  are  not  entitled  in  law,  or  by  right,  to  a  seat,  for  the  above  cited 
and  enumerated  reasons  and  grounds  ;  that  you  have  no  claims  on  my  seat  in  the  forty- 
first  United  States  Congress. 

J.  P.  NEWSHAM, 
Member  elect  Forty-first  United  States  Congress, 

Fourth  Bepresentaiire  District,  State  of  Louisiana. 
Washi.vgtcix,  D.  C,  Aiiril  8,  1869. 


STATEMENT  OF  MICHAEL  EYAN. 

In  the  matter  of  J.  P.  Newsham,  contesting  the  election  of  Michael  Ryan,  member 
returned  for  the  forty-first  Congress  of  the  United  States  from  the  fourth  congres- 
sional district  of  Louisiana. 

The  defendant  and  returned  member  in  the  above-eutltled  contest,  in  pursuance  of 

House  resolution  No. ,  respectfully  submits  the  following  statement  of  the  grounds 

on  which  he  claims  his  seat  on  the  floor  of  the  House  of  Bepreseutatives : 
First.  He  holds  the  governor's  certificate  of  election,  which  he  insists  is  in  due  form. 
Secondly.  The  official  returns  of  the  election  held  in  the  fourth  congressional  district, 
•  on  the  3d  of  November,  1868,  for  member  of  Congress,  exhibit  a  large  majority  in  his 
favor  of  the  legal  votes  cast  at  said  election.     , 

Thirdly.  The  election  was  valid.  Both  parties  to  the  contest  claim  its  validity.  The 
contestant  alleges  intimidation  and  fraud  in  certain  parishes,  asks  that  the  votes  in 
said  parishes  be  excluded  from  computation,  and  that  on  a  computation  of  the  votes  of 
the  remaining  parishes  ho  be  adjudged  entitled  to  his  seat.  This  averment  defendant 
■denies,  and,  claiming  that  the  votes  of  all  the  parishes  be  included,  he  moves  the  com- 
mittee to  report,  and  the  House  to  adjudge,  him  lawfully  elected  and  entitled  to  the 
.seat. 

Fourthly.  Defendant  specially  denies  that  he  is  disqualified,  or  ineligible,  or  unable 
to  take  the  oath  prescribed  for  members  of  Congress,  and  prays  the  committee  to  in- 
•quire  first  into  the  specifieatiou. 

All  of  which  is  most  respectfullv  submitted. 

MICHAEL  RYAN, 
Mcmher  elect  from  Fourth  Congressional  District,  Louisiana. 

The  question  of  the  ineligibility  of  Mr.  Ejan  put  in  issue  by  the  con- 
testant is  first  to  be  determined.  It  is  admitted  that  contestee  comes 
within  the  description  of  persons  set  out  in  the  third  section  of  the  four- 
'teenth  article  of  amendments  to  the  Constitution,  by  having  previously 
itaken  an  oath  as  a  member  of  the  legislature  of  the  State  of  Louisiana 
ito  support  the  Constitution  of  the  United  States.  That  he  did  give  aid 
.and  comfort  to  the  enewiies  of  the  United  States  is  confidently  asserted 
'by  contestant,  and  much  evidence  has  been  produced  pro  and  con  to 
meet  that  issue. 

The  substauti^'e  proofs  adduced  to  sustain  the  charge  of  ineligibility 
are,  that  Mr.  Ryan,  in  the  early  part  of  the  year  1862  made  a  speech  to 
a  company  of  confederate  soldiers,  encouraging  them  in  their  fight  for 
secession.  (See  testimony  of  Harry  Lott,  1st  volume,  page  421 ;  of  Cal- 
houn, page  424,  question  8,572;  of  Barlow,  page  587,  question  11,539.) 
That  after  the  inauguration  of  the  rebellion  he  wore  in  public  on  several 
-occasions  the  uniform  of  the  confederate  military  service,  and  was  an 
officer  in  a  local  or  home  company  of  troops. 

These  substantive  charges  are  not  seriously  disputed,  but  the  motive 
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and  circumstances  of  them  are  put  in  issue  by  Mr.  Eyan.  For  him  it  is 
contended  that  he  was,  notwithstanding  appearances,  at  heart  a  Union, 
man.  The  proof  of  his  allegiance,  however,  is  only  to  be  foimd  in  politi- 
cal associations  and  sentiments  formed  and  uttered  before  actual  war 
began,  and,  after  the  beginning  of  hostilities,,  of  declarations  against 
the  policy  of  the  secessionists,  conversationally  made  in  the  hearing  of 
known  Union  men  and  personal  friends.  It  does  appear  generally  from 
the  evidence  that  Mr.  Eyan  from  the  first  seriously  doubted  the  ability 
of  the  rebel  leaders  to  carry  their  designs  to  a  successful  issue,  and 
that  he  comi^rehended  and  deprecated  the  inevitable  waste  and  destruc- 
tion that  must  follow  such  a  failure ;  but  it  does  not  appear  that  he  ever, 
after  the  beginning  of  actual  strife,  called  in  question  the  right  of 
secession  or  the  desirableness  of  success  to  the  southern  arms,  provided 
only  they  should  succeed ;  much  less  is  there  anywhere  to  be  found  evi- 
dence of  any  hearty  word  spoken  or  deed  performed  favorable  to  the 
Union  and  for  the  Union's  sake. 

That  the  rebel  military  authorities  were  impressed!  with  full  confidence 
in  his  fealty  to  their  cause,  is  evidenced  by  the  fact  that  he  remained 
undisturbed  at  his  home,  and  unquestioned  by  them,,  while  the  few  of  his 
neighbors  who  were  Union  men  in  sentiment,  on  the  bare  announcement 
of  that  fact,  or  on  the  merest  suspicion  of  its  existence,  were  compelled 
to  seek  safety  by  flight,  or  remaining,  to  endure  insult,  imprisonment, 
or  death  ;  and  tliis,  too,  notwithstanding  that  by  birtli,  social  standing, , 
long  residence,  and  large  wealth  of  lands  and  slave&,.they  were  as  fully 
entitled  to  the  regard  and  consideration  of  the  rebel  authorities  as  it 
was  possible  for  Mr.  Eyan  to  be.  A  notable  instance  of  this  is  found 
in  the  case  of  Dr.  James  B.  Sullivan,  one  of  the  witnesses  for  Mr.  Eyan,, 
and  a  kinsman  by  marriage,  a  man  of  large  wealth,  counting  his  slaves 
by  hundreds ;  of  high  social  standing ;  an  ofQcer  of  the  United  States 
army  under  General  Jackson ;  venerable  and  infirm  with  age ;  by  years  ■ 
of  social  contact,  and  by  every  tie  of  opinion  and  interest  allied  with 
the  people  of  his  parish  and  State,  and  of  the  Southi  generally ;  reticent 
of  speech  and  demeanor,  and  yet  this  neighbor  and  long-time  associate 
and  friend  of  Mr.  Eyan,  known  as  a  Union  man,  was  seized  at  midnight 
by  the  order  of  the  rebel  general  Dick  Taylor,  and  although  taken  from 
a  sick-bed,  compelled,  in  spite  of  the  appeal  of  age  and  decrepitude,  to 
walk  long  distances ;  confined,  not  with  other  state  prisoners,  but  for 
two  months  In  a  crowded  room,  with  two  hundred  and  eighty  negroes 
and  thieves,  and  was  offered  no  food  by  his  captors,  save  such  as  was 
carried  to  him  and  his  prison  companions  on  hand-barrows,  in  use  for 
stable-cleaning  i^urposes.  Whatever  may  have  been  the  secret  hope 
and  wish  of  the  contestee  as  to  the  result  of  a  contest  whose  prolonged 
struggles  were  so  fraught  with  calamity  and  woes  as  to  compel  other 
men  everywhere,  in  vindication  of  their  claim  to  manhood,  to  range 
themselves  in  certain  attitude  to  the  contest,,  the  committee  cannot 
escape  the  conclusion  that  Mr.  Eyan  did,  by  the  facts  recited,  give  aid 
and  comfort  to  the  enemies  of  his  country,  and  is,  by  the  terms  of  the 
third  section  of  the  fourteenth  amendment,  ineligible  to  a  seat  in  this 
Congress. 

The  committee  is  next  called  to  the  consideration  of  the  facts  bear- 
ing on  the  conduct  of  the  election  itself  in  the  said  fourth  district,  and 
to  the  determination  of  the  issues  of  fact  and  law  presented  by  the 
"  statement  of  grounds  "  as  filed  by  the  parties. 

The  fourth  congressional  district  of  Louisiana  is  composed  of  the  par- 
ishes of  Caddo,  De  Soto,  Bossier,  Sabine,  Wynn,,  Eapides,  Avoyelles,. 
Nachitoches,  Pointe  Coupee,  and  West  Feliciana. 
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The  parishes  challenged  for  fraud  and  other  causes,  and  demanded  to 
be  excluded  from  the  count  by  contestant,  are  the  five  first  named.  The 
contestee  insists  that  the  election  was  valid  in  all  of  the  parishes  com- 
posing the  district.  That  an  anomalous  state  of  facts  existed  in  many 
of  the  parishes  of  this  district  at  the  date  of  the  election  in  controversy, 
will  be  evident  to  the  House  upon  the  mere  exhibit  of  the  tables  of 
returns  of  registration  and  votes  cast  at  the  election — a  state  of  facts  so 
unusual  and  so  much  at  war  with  reasonable  probability,  as  of  itself  to 
forbid  the  idea  that  it  was  reached  by  the  use  of  usual  appliances,  or 
could  reflect  the  fair  expression  of  the  popular  will.  To  this  end  the 
annexed  table,  compiled  from  ofiftcial  sources,  is  submitted. 


Pai-ishes. 


Caddo 

DeSoto 

Bossier 

Sabine 

Wynii 

Totals 


Registered  in  1867. 


I 


777 
620 
472 
459 
800 


2,987 

1,700 

1,998 

321 

248 


3,134   7,254 


3,764 
2,320 
2,470 
780 
1,054 


10,  388 


Vote  on  calling 
con-ventioE,  1867. 


2,087 

1,428 

1,610 

344 

584 


6,053 


259 
74 

121 
15 
49 


Vote  for  governor, 
April,  1808. 


Vote  for  Con- 
gress, Nov.,  1868. 


1,242 
649 
727 
196 
232 


3,846 


956 
,053 
620 
259 
284 


2,885 

1,259 

1,631 

865 

702 


7,  342 


1 

1 

43 


46 


The  total  registered  vote  for  the  aboA'e-named  parishes,  made  prepar- 
atory to  the  general  election  of  1868,  was  9,783,  a  falling  off,  witMn  one 
year,  of  605  persons  registered.  The  congressional  vote  cast  was  7,388, 
a  number  2,395  less  than  this  diminished  registration. 

An  analysis  of  the  table  exhibits  these  facts :  That  in  the  election  of 
,  1867,  there  were  in  these  parishes  6,053  electors  voting  as  republi- 
cans for  the  calling  of  a  convention,  a  distinctive  republican  measure ; 
that  in  the  following  April  there  were  3,046  electors  voting  for  Warmoth, 
regular  republican  nominee  for  governor,  and  about  an  equal  number 
for  Taliaferro,  independent  republican,  while  in  less  than  seven  months 
that  vote  of  thousands  was  decreased  to  46,  and  the  democratic  vote, 
from  comparative  iusignilncance,  suddenly  swelled  to  7,342.  It  is  not 
claimed  that  in  the  elections  of  1867  and  April,  1868,  the  adverse  votes 
cast  exhibited  the  then  strength  of  the  democratic  party.  For  various 
reasons  of  party  expediency,  a  large  vote  was  withheld,  as  instance  that 
of  1867.  By  the  reconstruction  acts,  a  majority  of  registered  electors 
was  requisite  to  the  calling  of  a  convention;  hence,  such  as  were  adverse 
to  the  congressional  reconstruction  policy  could  advance  their  views  in 
no  surer  way  than  by  remaining  away  from  the  polls,  and  so  inducing 
apathy  and  a  like  inactivity  on  the  part  of  their  opponents.  But  it  is 
confidently  claimed  by  the  committee  that  the  votes  cast  at  these  elec- 
tions for  the  convention  and  for  candidates  upholding  the  reconstruc- 
tion acts  of  Congress,  were  an  unmistakable  index  of  the  then  republican 
party  strength.  The  issues  presented  at  the  general  election  of  Novem- 
ber, 1868,  in  no  manner  tended  to  change,  so  far  as  the  republicans  were 
concerned,  the  array  on  which  they  had  twice,  -within  a  period  of  eighteen 
months,  fought  and  won  at  the  ballot-box.  They  did  present  ample 
'  reasons  for  the  fullest  possible  vote  on  the  part  of  the  democracy,  as 
well  as  the  steadiest  support  of  republican  candidates,  by  those  already 
committed  to  the  policy  of  that  party ;  for,  a  cardinal  element, of  the  con- 
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test  was  dissent  from  the  reconstruetion  policy,  intensified  with  the 
threat  of  its  forcible  overthrow,  presenting,  on  the  one  hand,  the  hope 
of  a  speedy  recovery  of  ground  lost  in  the  two  preceding  elections ;  and, 
on  the  other,  the  loss  of  all  practical  advantage  that  had  been  gained ; 
for,  on  the  republican  side,  the  electors  were,  in  large  proportion,  colored 
citizens,  whose  future  all  was  jeopardized  by  the  chance  of  democratic 
success. 

In  the  light,  therefore,  of  these  recited  facts  alone,  the  result  obtained 
is  utterly  inexplicable  ou  the  theory  of  ordinary  and  legitimate  appli- 
ances. How  were  they  obtained?  For  a  proper  solution  of  the  inquiry 
it  is  essential  that  it  be  borne  in  mind  that  the  republican  voters  of 
these  parishes  were  mainly,  almost  whoUj',  colored  men,  and  but  lately 
slaves.  That  their  opponents  were  led  by  their  former  masters,  and 
largely  made  up  of  men  who,  by  long  contact  with,  and  interest  in,  the 
slave  system,  had  come  to  look  upon  the  African  as  having  no  place  in 
the  economy  of  society  or  civilization  save  as  a  motive  power  in  the 
labor  market,  and  who,  by  the  inevitable  logic  of  their  practice  and 
theory,  found  little  scruple  in  the  use  of  appliances  directed  against  this 
race,  although  such  appliances  as  they  would  have  shrunk  from  and 
denounced,  had  their  opponents  been  of  their  own  class  or  color.  Indi- 
cative of  this  state  of  things,  the  committee  submits  an  extract  from 
the  testimony  of  G.  W.  Dillard,  the  editor  of  a  leading  democratic  news- 
paper, published  at  the  city  of  Shreveport,  in  the  parish  of  Caddo,  and 
to  be  found  on  page  134,  of  volume  2,  of  the  testimony : 

By  Mr.  Bukdktt  : 

16893.  Q.  I  understand  you  to  say  that  nothing  but  the  ordinary  means  of  control- 
ling intelligence  was  used  at  the  last  election  in  your  parish  ?— A.  Yes,  sir ;  the  ordi- 
nary political  means. 

16894.  Q.  Do  I  understand  you  to  say  that  it  was  publicly  given  out  by  democratic 
clubs  that  negroes  who  would  not  vote  the  democratic  ticket  would  not  be  employed? — 
A.  Yes,  sir ;  that  is  what  I  said.     Such  was  our  programme. 

1689.5.  Q.  Did  you  mate  that  programme  publicly  known?— A.  Yes,  sir;  it  was 
known  throughout  the  parish. 

16896.  Q.  Do  you  think  that  such  means  of  making  it  known  were  actually  taken  as 
that  the  negroes  generally  understood  it  to  be  the  programme  ?— A.  I  do  not  know 
about  that.    That  is  my  judgment  and  idea.    It  was  pretty  well  understood. 

16897.  Q.  Do  you  call  that  the  ordinary  means  of  conducting  an  election? — A.  Yes; 
I  call  that  the  ordinary  means.  Such  a  course  has  been  pursued  in  this  State  for  years 
and  years.  It  is  well  known  that  if  the  occupants  of  office  do  not  vote  for  their  em- 
ployers they  lose  their  office. 

16898.  Q.  How  has  it  been  in  the  country  ?  Has  that  been  the  usual  course  hereto- 
fore taken  in  the  politics  of  Louisiana  ?— A.  In  the  politics  of  Louisiana  that  has  been 
the  usual  course ;  that  is,  it  has  been  well  known  that  if  a  man  did  not  vote  for  his 
employer,  his  employer  would  certainly  discharge  him. 

16899.  Q.  In  the  good  old  whig  and  democratic  days,  did  the  whigs  tell  the  demo- 
crats who  might  be  working  for  them  as  mechanics  or  otherwise,  that  unless  they  voted 
the  whig  ticket  they  should  have  no  more  employment  ?— A.  I  have  known  such  things 
to  be  done  'here. 

16900.  Q.  Was  that  done  in  your  vicinity  ?— A.  The  whig  party  has  not  existed  tor 
some  years. 

16901.  Q.  In  your  understanding  of  the  history  .of  politics  m  this  State,  has  that 
been  the  usual  course  of  appealing  to  intelligence  ?— A.  Yes.  I  have  heard  of  John 
Slidell  hiring  bands  of  men  and  sending  them  from  one  place  to  another  place,  and  I 
have  known  him  to  take  steamers  from  the  landing,  and  by  fraud  and  corruption,  and 
promises  of  office,  get  votes. 

16902.  Q.  Was  that  any  more  decent  than  the  course  which  you  say  was  pursued  last 
fall  ?— A.  Yos.  We  did  not  take  such  high-handed  means  as  that.  We  ignore  negro 
suffrage  entirely  up  there.    I  do  not  think  that  negroes  should  ever  become  voters. 

16903.  Q.  Then  it  is  a  difference  in  degree,  not  a  ditfereuce  in  principle  ?— A.  I  do  not 
believe  that  any  means  should  be  used  to  influence  any  voters. 

16904.  Q.  You  admit  that  such  means  are  improper  ?— A.  I  admit  that  all  means 
with  the  design  of  securing  votes  are  improper. 

16905.  Q.  You  do  not  mean  that  certainly  ?— A.  I  mean  all  means  that  indicate  any- 
thing except  a  man's  own  conviction. 
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16908.  Q.  You  meaQ  everytliiny  excoiit  an  appeal  to  Lis  iutelligence? — A.  Every- 
thing but  an  appeal  to  his  intelligence.  Tiiat  is  the  only  means  that  a  political  party 
should  u.se. 

16907.  Q.  What  reason  do  you  give  fur  that  course  being  pursued  on  the  part  of  the 
democracy  ?— A.  They  used  every  means  to  carry  the  parish.  We  told  the  negroes  that 
it  would  tend  much  more  to  their  interest  to  vote  with  their  former  masters  and 
friends,  -with  men  -who  had  known  them  all  their  lives,  than  to  vote  with  strangers  ; 
and  that  if  they  voted  against  their  old  masters  and  friends,  they  -would  certainly  dis- 
charge them  and  would  no  longer  sustain  them. 

16908.  Q.  Now  I  ask  you  as  a  fact,  whether  that  was  any  more  justifiable  on  the  part 
of  the  former  masters  than  it  would  have  been  on  the  part  of  the  former  slaves  to  have 
said  to  those  masters,  "  Unless  you  vote  the  radical  ticket,  we  will  not  strike  a  lick  for 
you,  nor  hoe  your  corn,  and  we  have  sustained  you  all  your  life  ?"— A.  No  ;  that  is  a 
different  proposition. 

16909.  Q.  State  to  the  committee  the  difference  between  the  two  propositions. — A. 
The  negroes  have  been  brought  iip  on  the  plantations,  and  have  been  raised  by  the 
whites;  they  have  been  sustained  from  their  infancy.  In  my  section  of  the  country, 
negro  children  were  taken  as  much  care  of  as  white  children  were. 

16910.  Q.  In  your  judgment,  then,  the  debt  is  on  the  part  of  the  black  men  toward 
the  white  men  ? — A.  Yes  ;  certainly. 

16911.  Q.  How  much  wages  were  paid  up  in  your  country  to  black  men  who  worked 
■on  plantations  before  the  war  ? — A.  None  at  all. 

16912.  Q.  If  any  wealth  was  created  in  your  country,  by  whose  hands  was  it  created  ? — 
A.  By  the  hand  of  the  black  and  the  management  of  the  white. 

16913.  Q.  Then  it  was  a  mutual  benefit  ? — A.  It  was  nothing  more  than  in  purchas- 
ing a  horse.  If  I  purchase  a  horse  and  put  him  to  plow,  he  might  as  well  turn  around 
and  say  that  he  had  a  right  to  share  with  me.    The  slave  was  a  piece  of  machinery. 

16914.  Q.  Then  you  put  it  that  the  black  man  was  on  the  same  level,  so  far  as  his 
rights  are  concerned,  as  the  horse  and  the  engine  ? — A.  I  do  not  see  much  difference. 

16915.  Q.  Was  it  on  that  theory  that  you  conducted  the  last  election  ? — A.  That  was 
our  theory,  so  far  as  the  negroes  were  concerned. 

16916.  Q.  What  was  your  theory? — A.  In  relation  to  the  interest  that  the  negro 
should  have  in  the  lands  and  estates,  or  anything  of  that  sort,  I  say  that  he  was  pur- 
chased the  same  as  a  horse,  and  certainly  had  no  more  right  to  expect  that  he  was 
going  to  get  any  share  in  the  crop,  or  was  to  be  made  the  equal  of  his  master,  than  the 
horse  had. 

16917.  Q.  In  the  expression  of  that  opinion,  do  you  answer  for  yourself  or  for  the 
party  ? — A.  I  answer  individually  for  myself.  Every  man  entertains  his  own  opinion 
in  reference  to  such  matters. 

16918.  Q.  This  paper  of  yours  is  said  to  be  owned  by  Dillard  &  Co.  Who  are  the 
parties  of  the  company  ? — A.  My  father,  my  brother,  and  myself  were  proprietors. 
The  paper  has  been  in  existence  seventeen  years.    My  father  and  brother  are  dead. 

16919.  Q.  Who  owned  the  paper  last  year,  during  1868? — A.  Myself  and  the  widow 
of  L.  Dillard,  my  father.     I  am  the  active  and  responsible  owner. 

16920.  Q.  Who  was  your  news  editor? — A.  E.  Mason,  who  is  absent  at  present  on  a 
trip.     He  is  still  connected  with  the  paper. 

It  is  seldom  that  witnesses  are  betrayed  iato  so  frank  an  expression 
of  their  sentiments  on  this  subject  as  was  this  witness,  yet  the  com- 
mittee believes  from  all  the  facts  that  his  statement  was  honestly  made, 
and  correctly  epitomizes  the  theory  and  fact  on  which  the  supporters  of 
Mr.  Eyau  pressed  with  bloody  hands  to  the  victory  they  achieved  in 
these  contested  parishes.  It  is  not  claimed  that  other  and  proper  means 
were  not  used  to  secure  for  the  democratic  ticket  the  support  of  the 
colored  voters ;  but  it  is  confidently  asserted,  that  on  their  failure  there 
was  no  scruple  in  the  use  of  every  species  of  oppression  and  wrong.  In 
these  j)arishes  there  was  no  possible  appeal  for  the  colored  citizen ;  no 
cry  that  he  uttered  could  reach  the  ear  of  any  authority,  either  able  or 
willing  to  aflbrd  him  protection.  His  political  opponents  well  under- 
stood this,  and  were  not  therefore  content,  failing  to  convince  his  judg- 
ment, to  keep  him  from  the  polls,  but  compelled  him  to  vote  at  their 
behest.  It  may  be  true  that  a  few  colored  voters  willingly  voted  the 
democratic  ticket,  but  that  number  was  inconsiderable,  for  it  abund- 
antly appears  that  as  a  class  they  were  and  are  thoroughly  pervaded 
with  the  opinion  that  their  newly  acquired  rights  can  only  be  retained 
or  enjoyed  under  the  protection  of  the  republican  party.    That  tliey  are 
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grossly  igiioraut  is  necessarily  true ;  that  they  are  generally  unable  to 
describe  in  set  phrase  the  principles  of  the  party  to  which  they  cling'  is 
also  true ;  but  that  they  clearly  understood  their  own  interests  in  the 
struggle  pending  that  election,  and  the  essential  differences  between 
the  two  parties  asking  their  support,  abundantly  appears  from  the  testi- 
mony of  such  of  them  as,  with  due  regard  for  their  future  safety,  the 
committee  ventured  to  call  before  it. 

Illustrative  of  this  fact,  an  extract  from  the  testimony  of  George  Wash- 
ington, to  be  found  on  pages  155  and  156  of  volume  1  of  the  testimony, 
is  submitted : 

George  Washington  (colored)  sworn. 
To  Mr.  Keru  : 

3833.  Q.  Do  you  think  that  the  colored  people  generally  understand  the  principles 
of  the  democratic  and  republican  parties  ? — A.  I  don't  know  whether  they  do  or  not. 

3834.  Q.  Do  you  think  you  do  ? — A.  I  hardly  can  say  whether  I  do  or  not. 

3835.  Q.  Do  you  think  you  understand  the  principles  of  the  republican  party  ? — A.  I 
hardly  think  to  say  whether  I  do  fully  or  not. 

3836.  Q.  Do  you  think  you  do  in  part — can  you  state  some  of  the  principles  of  the 
republican  party  ? — A .  As  far  as  I  can  see  into  the  republican  party,  as  I  look  at  it,  I 
think  it  suits  me  better  than  any  other  party ;  and  for  one  reason,  I  take  it  to  be  the 
loyal  party.  I  take  it  to  be  a  party  that  would  justify  all  the  laws.  I  take  it  to  be 
the  party  for  peace. 

3837.  Q.  What  do  you  think  the  republican  party  would  do  for  the  colored  men  that 
the  democratic  party  would  not  do  ? — A.  I  think  the  republican  party  would  just  give 
us  our  rights— not  seat  us  way  up  yonder.  I  did  not  think  they  would  have  lifted  us 
so  high  as  we  are  now.  I  would  have  been  satisfied  with  my  freedom  ;  but  as  it  made 
a  way  open  so  that  I  could  go  to  the  ballot-box,  I  want  to  go  and  vote  as  I  please.  As 
to  these  equal  rights,  I  don't  want  equal  rights ;  I  am  very  glad  if  I  can  have  peace. 
I  wiU  give  anybody  half  of  my  labor  for  peace.  I  don't  care  about  office  or  anything ; 
I  just  want  to  have  peace  so  that  I  can  go  to  work  and  buy  and  sell  as  I  want  to. 

3838.  Q.  Do  you  think  the  democratic  party  would  deprive  you  of  peace  and  of  the 
right  to  enjoy  what  you  earned  ? — A.  Yes,  sir ;  and  I  have  the  right  to  believe  it ;  I 
know  it  now.  There  would  be  many  men  working  as  I  have  been,  but  they  have  shot 
or  killed  them  ;  they  did  it  two  years  ago,  and  they'll  do  it  now. 

It  is  not  deemed  necessary  to  embody  in  this  report  extended  extracts 
from  the  testimony  in  justification  of  the  conclusions  arrived  at,  but 
only  to  state  generally  the  grounds  upon  which  the  committee  bases  its 
recommendations,  and  which  are  the  more  confidently  itrged  upon  the 
acceptance  of  the  House,  since  they  are  reached  after  a  most  careful 
personal  hearing  of  the  witnesses,  had  by  your  order.  We  assert  the 
truth  to  be  that  in  the  contested  parishes  the  result  obtained  was  accom- 
panied and  secured  by  the  use  of  unlawful  means,  and  by  the  practice 
of  oppressions  and  barbarities  seldom  equalled  in  any  age  or  country ; 
and  that  the  several  polls  in  all  of  said  parishes  ought  to  be  excluded 
from  the  count. 

The  vote  of  the  peaceable  parishes,  not  contested,  is  shown  by  the 
following  table : 

Tor  Mr.  Newsbam.     For  Mr.  Ky an. 

Rapides 2,142  1,637 

Avoyelles 517  1,342 

Pointe  Couple 1, 503  896 

Natchitoches 1,916  1,.375 

West  Feliciana 1, 132  652 

Total 7,  210  5,  902 

5,902 

Majority  for  J.  P.  Newsham  1, 308 
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If  we  add  in  favor  of  Mr.  Eyaii  the  contested  parish  of  Winn,  the 
least  disturbed  of  the  contested  parishes,  it  still  leaves  for  Mr.  Newsham 
a  majority  of  649  votes.  The  whole  number  of  votes  cast  in  the  dis- 
trict was  20,500;  the  whole  registered  vote  was  25,027;  not  voting, 
4,507. 

In  ascertaining  and  declaring  the  result  in  this  congressional  district, 
as  set  forth  in  the  certificate  of  election  to  Mr.  Eyan,  the  vote  in  the 
parishes  of  Sabine,  Avoyelles,  and  West  Feliciana  was  rejected  from  the 
count  by  the  secretary  of  state,  whose  duty  it  is  by  law  to  compile  the 
returns.  The  cause  of  this  rejection,  as  appears  from  the  evidence  of 
the  secretary,  was  that  no  such  returns  were  forwarded  to  his  oflQce 
from  these  parishes  as  are  required  by  law.  Some  testimony  was  pre- 
sented tending  to  cure  this  defect  of  form  as  to  the  parishes  of  Avo- 
yelles and  West  Feliciana.  As  to  the  parish  of  Sabine  the  committee 
is,  however,  unable  to  state  that  there  are  any  returns  such  as  are  re- 
quired or  contemplated  by  the  law,  or  entitled  to  consideration  as  evi- 
dence that  any  legal  election  was  had.  And  since  there  is  abundant 
evidence  that  in  that  parish  there  was  a  large  body  of  republican  voters, 
which,  by  the  papers  tendered  as  returns,  was  reduced  to  but  one  repub- 
lican ballot  cast  at  the  election  in  controversy,  the  committee  is  of 
the  opinion  that  the  vote  of  this  parish  may  be  properly  rejected  on  the 
additional  ground  that  there  is  no  legal  evidence  that  any  election  was 
had  therein. 

The  committee  does  not  cite  the  vote  cast  in  the  peaceable  parishes  a& 
truly  representing  the  popular  will  in  those  parishes.  On  the  contrary, 
there  were  disbrders,  to  the  detriment  of  the  contestant,  in  several  of 
these  parishes.  Many  of  his  supporters  were,  by  unlawful  means,  kept 
from  the  polls,  and  others  compelled  against  their  will  to  support  hie 
competitor. 

The  committee  therefore  recommends  that  the  returns  from  such  of 
the  parishes  of  the  fourth  district  as  are  shown  to  have  been  controlled 
by  the  appliances  of  fraud  and  violence  be  excluded  from  the  count. 

A  due  regard  for  the  rights  of  the  faithful  men  of  Louisiana,  whose 
will  was  defeated,  demands  it,  while  every  consideration  of  futi^re  peace 
for  them,  and  of  safety  to  the  State,  imperatively  requires  it. 

We  therefore  recommend  the  adoption  of  the  following  resolutions : 

Resolved,  That  Michael  Eyan  is  not  entitled  to  a  seat  as  a  representa- 
tive in  the  forty-first  Congress  from  the  fourth  district  of  Louisiana. 

Resolved,  That  J.  P.  Newsham  is  entitled  to  a  seat  as  a  representative 
in  the  forty-first  Congress  from  the  fourth  district  of  Louisiana. 


A.  S.  WALLACE  vs.  W.  D.  SIMPSOI^. 

Intimidation  and  violence  may  invalidate  tbe  vote  of  a  precinct  or  county,  and  the 
resnlt  in  the  peaceable  counties  is  to  determine  the  result. 

The  conclusions  of  the  report  were  agreed  to,  nem.  con.,  May  27, 1870. 

Mr.  Cessna,  who  drew  up  the  report,  made  the  following  statement  to  the  House  : 

''  The  report  in  this  case  is  based  upon  three  propositions.  The  first  is  this :  that 
when  one  of  two  candidates  is  ineligible  the  votes  given  for  him  are  of  no  efl'ect,  and 
the  other  candidate  is  elected.  I  desire  to  state  to  the  House  that  both  of  my  colleagues 
on  the  committee  (Mr.  Hale  and  Mr.  Randall)  dissent  from  the  first  proposition  con- 
tained in  the  report,  and  that  so  far  as  anybody  is  to  be  bound  by  that  first  proposition 
there  is  no  one  to  be  hound  by  it  but  myself.  ■ 

"  The  other  two  propositions,  however,  are  of  a  different  character.  The  first  is  that 
there  was  such  intimidation  as  in  the  judgment  of  the  committee  invalidated  the  poll 
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m  several  of  the  counties  of  this  district.  The  other  propositiou  is  that  enough  voters 
irlJ*i-'®°/'''''"™®P''l's  because  of  violence  and  fraud  to  have  changed  the  result 
iiaa  their  votes  heeu  admitted." 

May  18,  1870.— Mr.  Cessna,  from  the  Special  Committee  of  Elections, 
consisting  of  Messrs.  Cessna,  Eandall,  and  Hale,  made  the  following 
report : 

Mr.  A.  S.  Wallace  and  Mr.  W.  D.  Simpson  were  the  candidates  in  the 
fourth  district  of  South  Carolina  for  representatives  in  the  forty-first 
Congress.  Mr.  Simpson  has  been  declared  ineligible,  under  the  four- 
teenth amendment  to  the  Constitution  of  the  United  States,  by  a  reso- 
lution of  the  House.  This  disposed  of  liis  claim  to  a  seat,  but  allowed 
him  to  oppose  the  claim  of  Mr.  Wallace  during  the  subsequent  consid- 
eration of  the  case. 

It  is  claimed,  first,  that  Simj)Son  being  ineligible,  and  that  fact  having 
been  well  known  to  the  voters  of  the  district,  and  Wallace  having 
received  the  next  highest  vote  is  entitled  to  the  seat ;  secondly,  that  in 
six  counties  of  the  district  fair  elections  were  prevented  by  intimidation 
and  fraud,  and  should  be  treated  as  void,  and  the  result  ascerbained  from' 
the  elections  held  in  the  other  counties  of  the  district,  which  were  com- 
paratively orderly  and  peaceable;  and,  thirdly,  that  even  if  the  elections 
in  these  six  counties  should  be  sustained  and  regarded  as  valid,  a  sufii- 
cient  number  of  legal  votes  in  said  six  counties  were  offered  for  said  A. 
S.  Wallace  and  refused,  or  the  voters  prevented  by  violence,  intimida- 
tion, threats,  and  murders,  from  casting  their  votes  as  they  desired  for 
said  Wallace.  •   ' 

In  regard  to  the  first  proposition  the  question  has  seldom  been  raised 
in  this  country,  and  we  can  find  no  American  precedent  by  which  this 
principle  is  determined.  Many  questions  have  grown  out  of  the  rebellion 
that,  like  the  rebellion  itself,  are  entirely  unprecedented  in  this  country. 
It,  therefore,  becomes  necessary  for  us  in  treating  a  case  of  this  kind  to 
call  to  our  aid  such  light  as  we  are  able  to  draw  from  reason  and  legal 
authorities  of  this  country  and  England,  the  source  from  which  so  much 
of  our  law  is  derived.  It  seems  to  be  well  settled  in  England  that  votes 
given  for  a  disqualified  candidate  are  thrown  away,  and  the  candidate 
having  the  next  highest  number  of  votes,  if  qualified,  is  elected. 

Inthecase  of  The  Kingt's.  Hawkins,  (10  East.,  211,)  Lord  Elleuborough, 
in  pronouncing  the  judgment  of  the  King's  Bench,  said  : 

The  general  proposition  that  the  votes  given  for  a  candidate  after  notice  of  his  in- 
•eligibility  are  to  he  considered  the  same  as  if  the  persons  had  not  voted  at  all,  is  sup- 
ported iu  the  case  of  King  vs.  Withers,  and  Taylor  vs.  Biggs. 

In  the  latter  case  all  the  judges  held — 

That  -when  electors  vote  for  a  person  not  qualified  it  is  the  same  thing  as  if  they  had 
given  no  votes  at  all;  iu -which  case  it  is  not  disputed  that  silence  was  constructive 
consent. 

In  the  case  of  Eex  vs.  Blissell,  upon  a  motion  for  a  new  trial.  Lord 
Mansfield  addressing  the  counsel  for  the  Crown,  who  was  arguing  that 
the  disqualification  was  not  notorious,  said : 

Do  you  douht  that  if  he  is  really  disqualified,  whether  such  disqualificiitiou  is  no- 
torious or  not,  that  the  votes  given  for  him  are  thrown  away  ?  In  another  jurisdiction, 
if  the  disqualification  is  notorious,  it  does  more,  it  elects  the  other  party,  and  of  this 
YOU  can  have  no  doubt.     (  Vide  Haywood's  County  Elections,  page  533.) 

In  the  case  of  King  vs.  Parry  (1-4  East.,  549)  it  was  ruled: 

When  a  candidate  is  disqualified  from  sitting  in  Parliameut,  and  notice  thereof  is 
o'iven  to  the  electors,  all  votes  given  for  such  candidate  will  he  considered  thrown 
away  and  the  other  candidate,  with  a  minority  of  votes,  will  be  in  a  position  to  claim 
the  seat  on  proof  of  the  existence  of  the  disqualifications. 
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The  doctrine  laid  down  in  Haywood  on  Elections,  and  numerous  cases 
there  cited,  is,  "  that  voters  must  have  notice  of  the  ineligibility  of  the 
candidate  so  that  the  voting  for  him  is  ivillful  obstkiacy  and  misconduct 
upon  the  part  of  the  voters."  In  principle,  it  seems  not  to  be  distinguish- 
able whether  the  circumstances  of  disqualification  be  within  the  knowl- 
edge of  the  electors  from  its  general  notoriety,  or  whether  it  is  brought 
within  their  observation  from  actual  notice.  (Male  on  Elections,  page 
111.) 

In  Cushing's  Law  and  Practice  of  Legislative  Assemblies,  (page  66,} 
it  is  said,  after  quoting  the  English  decisions : 

In  this  country  it  is  equally  true  that  the  election  of  a  disqualified  person  is  abso- 
lutely void,  and  in  those  States  were  a  plurality  elects,  and  where  the  votes  are  given 
orally,  as  in  England,  votes  given  for  a  candidate  after  notice  of  his  disqualification 
are  thrown  away,  and  the  candidate  having  the  next  highest  number  of  votes  is 
elected. 

In  the  absence  of  any  jjositive  precedent  to  the  contrary,  and  in  view 
of  the  fact  that  the  principle,  under  circumstances  not  differing  from 
those  that  surround  this  and  other  cases  that  may  arise  in  this  country, 
seems  to  have  been  well  settled  in  the  courts  of  England,  we  think  the 
weight  of  legal  authority  is  certainly  upon  the  side  of  the  contestant. 
The  doctrine  of  the  English  authorities  would  also  seem  to  be  in  har- 
mony with  reason  and  public  policy.  It  could  not  be  doubted  that  if  a 
majority  in  a  congressional  district  would  vote  a  blank  ticket,  or  a  ticket 
having  no  name  upon  it,  that  their  votes  should  be  thrown  away,  and 
the  candidate  having  the  minority  should  be  returned ;  or  if  they  cast 
their  votes  for  a  mythic  candidate,  a  man  of  straw,  the  effect  would  be 
the  same;  they  would  be  regarded  as  not  voting  at  all,  and  their  silence 
would  be  constructive  consent.  So  if  they  cast  their  votes  for  an  ineli- 
gible candidate,  they  must  be  regarded  as  voting  for  a  person  7iot  in  esse, 
and  the  voting  is  a  mere  nullity. 

We  think  this,  as  an  abstract  question  of  law,  is  abundantly  sustained 
by  reason  as  well  as  authority.  As  a  question  of  public  policy  we  have 
no  doubt  of  its  entire  propriety.  While  we  do  not  dispute  the  powers 
and  rights  of  majorities  in  this  country,  we  hold  that  these  powers,  in 
order  to  be  available,  must  be  exercised  in  good  faith,  and  in  accord- 
ance with  the  Constitution  and  laws  of  the  country.  When  voters  un- 
dertake to  become  revolutionary,  by  casting  their  votes  for  a  candidate 
icell  Trnown  to  them  to  he  ineligible,  it  is  such  willful  misconduct  as  should 
forfeit  their  right  in  the  premises;  they  should  not  be  allowed  to  profit 
by  their  own  wrong  to  the  injury  of  an  honest,  law-abiding  minority. 

Was  Mr.  Simpson,  who  claims  to  have  received  a  majority  of  the  votes, 
in  this  district,  ineligible  at  the  time  he  was  voted  for;  and  did  those 
who  cast  their  votes  for  him  know  the  fact  ?  The  third  section  of  the 
fourteenth  amendment  to  the  Constitution  of  the  United  States  provides 
that  "  no  person  shall  be  a  senator  or  representative  in  Congress,  or 
elector  of  President  and  Vice-President,  or  hold  any  office,  civil  or  mili- 
tary, under  the  United  States,  or  under  any  State,  who,  having  pre- 
viously taken  an  oath  as  a  member  of  Congress  or  as  an  officer  of  the 
United  States,  or  as  a  member  of  any  State  legislature,  or  as  an  execu- 
tive or  judicial  officer  of  any  State,  to  support  the  Constitution  of  the. 
United  States,  shall  have  engaged  in  insurrection  or  rebellion  against 
the  same,  or  given  aid  and  comfort  to  the  enemies  thereof."  Mr. 
Simpson  admits,  in  his  answer  to  the  notice  of  contestant,  that  he  "  was 
a  member  of  the  general  assembly  of  South  Carolina  in  the  years  1868, 
1859,  and  1860;  that  he  took  the  oath  as  such  to  support  the  Consti- 
tution of  the  United  States;  that  he  voted  for  the  call  of  the  convention 
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which  passed  the  ordinance  of  secession ;  that  he  entered  the  confederate 
army  and  served  as  major  and  lieutenant  colonel  until  the  close  of  the 
year  1863,  when  he  was  elected  to  the  confederate  congress,  and  that  he 
continued  a  member  of  said  congress  until  the  close  of  the  war ;  that  he 
has  engaged  in  open  war  against  the  United  States,  and  as  a  member  of 
the  confederate  congress  he  did  all  he  could  in  an  honorable  way  to 
.advance  the  cause  in  which  he  was  engaged." 

The  electors  in  this  district  were  therefore  thoroughly  informed  of  the 
ineligibility  of  Mr.  Simpson  at  the  time  they  voted  for  him.  It  is  per- 
fectly clear  that  they  had  actual  notice  of  his  ineligibility.  But  even 
without  the  actual  notice  to  individual  voters,  they  are  equally  bound, 
under  a  state  of  facts  such  as  here  presented.  They  are  presumed  to 
have  known  of  the  disqualifying  article  of  the  Constitution  of  the  United 
States.  They  are  presumed  to  have  known  that  he  had  been  a  member 
of  the  general  assembly  of  South  Carolina.  They  are  presumed  to  have 
known  that  he  took  an  oath  to  support  the  Constitution  of  the  United 
States  as  said  member.  They  are  presumed  to  have  known  that  he  was 
member  of  the  confederate  congress.  These  are  presumptions  of  law, 
and  charge  these  electors  with  constructive  notice. 

When  the  ineligibility  of  a  candidate  arises  from  his  holding  or  having  held  a  public 
office,  the  people  within  the  jurisdiction  of  such  office  are  held  in  law  to  know,  and  are 
chargeable  with  notice  of  such  ineligibility.     ( Vide  Grant  on  Corporations,  page  109.) 

In  this  instance  there  was  actual  as  well  as  constructive  notice  of  the 
disqualification  of  Mr.  Simpson.  All  the  witnesses  that  have  been  ex- 
amined state  that  it  was  well  known  throughout  the  district,  and  the 
prominence  of  Mr.  Simpson  renders  it  very  certain  that  this  was  the 
case.  This  case  is  distinguishable  from  the  case  of  Smith  t's.  John 
Toung  Brown,  in  the  fortieth  Congress,  from  the  fact  that  in  that  case 
the  disqualification  was  doubtful,  and  there  was  no  evidence  that  the 
electors  knew  of  the  disqualification.  He  had  not  served  in  the  confed- 
erate army;  he  had  held  no  of&ce  under  the  constitution  of  the  confed- 
eracy that  could  charge  those  who  voted  for  him  with  constructive  notice ; 
neither  were  the  acts  of  disloyalty  alleged  against  him  of  a  character  so 
notorious  as  to  raise  a  presumption  of  knowledge  upon  the  i^art  of  the 
electors  of  the  district. 

It  is  conceded  that  in  cases  heretofore  decided  by  the  House  the  doc- 
trine here  maintained  has  not  prevailed;  but  it  is  confidently  believed 
that  in  none  of  them  was  the  notoriety  of  ineligibility  raised,  consid- 
ered, or  decided.  All  the  cases  heretofore  considered  lacked  this  import- 
ant element  or  ingredient.  This  is  the  first  occasion  on  which  that  fact 
is  made  a  part  of  the  case. 

When  we  are  asked  for  a  precedent  we  reply :  1.  The  contrary  is  no- 
where decided ;  no  man  was  ever  refused  a  seat  under  similar  circum- 
stances. 2.  If  we  have  no  precedent  for  the  view  we  take,  we  reply  it 
grows  out  of  the  rebellion,  and  we  have  no  precedent  for  that.  The  rule 
for  which  we  contend  is  the  rule  of  common  sense  and  common  justice, 
and  we  should  not  hesitate  a  single  moment  to  establish  a  precedent 
which  would  inform  those  lately  in  rebellion  that  it  is  high  time  their 
rebellious  conduct  should  cease. 

The  contestant  seems  to  rely,  however,  with,  more  confidence  upon  the 
proposition  that  in  six  counties  of  this  district,  viz,  York,  Spartanburg, 
Union,  Laurens,  Pickens,  and  Oconee,  a  sufBcient  number  of  republican 
voters,  who  would  have  voted  for  him,  were  kept  from  the  polls  by  vio- 
lence and  intimidation,  as  would,  if  allowed  to  vote,  have  given  him  a 
majority  in  the  district,  and  that  the  elections  held  in  said  counties 
should  be  disregarded  in  ascertaining  the  result. 
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It  seems,  from  the  evidence,  that  there  was  a  secret  political  organiza- 
tion in  this  district,  the  object  of  which  was  to  prevent  a  fair  election 
and  stifle  the  voice  of  the  people. 

Thomas  Hill  testifies  that  he  belonged  to  one  of  the  lodges  of  this 
patriotic  institution,  and  that  W.  D.  Simpson,  the  democratic  candidate, 
was  also  a  member ;  that  one  of  the  objects  of  this  organization  was  to 
procure  and  furnish  arms  to  all  white  democrats,  so  as  to  enable  them 
to  take  possession  of  the  polls  on  the  day  of  election  and  prevent  repub- 
licans from  voting ;  and  that  this  plan  was  fully  carried  out.  f  Vide  page 
4,  book  2.) 

It  seems  that  Mr.  Simpson  and  his  chivalric  coadjutors  of  this  organ- 
ization confined  their  warlike  demonstrations  to  that  portion  of  the  dis- 
trict in  which  there  was  but  a  sparse  white  population,  and  where  they 
could  gorge  their  hungry  and  thirsty  appetites  for  blood  upon  the  un- 
armed, defenseless  blacks. 

E.  K.  Scott,  governor  of  the  State,  testifies,  (page  65,  book  2,)  that — 

In  the  aforesaid  six  counties  tliere  was  ii  thorough  organization  to  prevent  republi- 
cans from  voting.  A  large  number  of  most  approved  weapons,  Winchester  repeating 
rifles,  had  been  shipped  into  the  State  during  the  fall  of  1868,  and  distributed  through 
these  counties,  and  placed  in  the  hands  of  ex-confederate  soldiers,  for  the  puri)ose  of 
controlling  the  elections  and  overthrowing  the  State  government,  in  case  Seymour  and 
Blair  were  elected.  This  was  the  subject  of  their  daily  conversations,  and  was  openly 
declared  by  their  public  speakers.  That  with  the  exception  of  the  counties  of  Fair- 
field, Chester,  and  Greenville,  the  election  was  a  mere  farce ;  the  frauds,  intimidations, 
violence,  and  murders  were  so  well  known  by  all  men  who  knew  anything  about  those 
counties,  that  no  one  would  so  far  stultify  himself  as  to  say  there  was  anything  like  a 
fair  election .  During  the  canvass  official  reports  were  constantly  coming  to  me  of  the 
most  brutal  outrages  being  perpetrated  upon  colored  republicans.  Mr.  Eandolph, 
chairman  of  the  republican  State  committee,  was  killed  in  that  district.  I  called  upon 
General  Meade,  commanding  the  military  district,  to  establish  posts  in  this  district ; 
but  the  troops  he  furnished  were  so  few  in  number,  and  their  orders  were  such,  that 
they  could  aiford  but  little  protection. 

J.  L.  Neagle,  comptroller  general  of  the  State,  testifies : 

I  have  a  very  intimate  knowledge  of  the  condition  of  political  afifairs  in  the  fourtli 
congressional  district  during  the  canvass  of  1868.  The  Ku-Klux  carried  on  the  most 
brutal  acts  of  violence  that  have  ever  been  witnessed  among  civilized  people.  I  was 
a  candidate  for  representative  for  York  County.  I  did  not  remain  in  the  county,  or 
visit  it  during  the  canvass,  by  reason  of  the  advice  of  my  friends,  who  believed  I 
would  be  assassinated  if  foimd  in  the  county.  None  of  the  State  canvassers  ventured 
into  the  fourth  district  after  the  murder  of  Mr.  Eandolph.  The  republican  party  in 
this  State  is  mostlj'  composed  of  colored  people  and  humble  whites,  who  were  consid- 
ered the  poor  class  prior  to  the  war  ;  and  as  the  colored  people  had  been  slaves,  and 
the  poor  whites  had  been  mere  tools  for  the  slave-owners,  and  accustomed  to  fear  them, 
these  acts  of  violence  on  the  part  of  the  old  slave-holders  created  a  perfect  panic,  a 
reign  of  terror  in  the  ranks  of  the  republicans.  Many  of  them  told  me  they  would 
rather  be  dead  than  attempt  to  vote.  If  a  fair  election  had  been  held,  Mr.  Wallace's 
majority  would  not  have  been  less  than  two  or  three  thousand. 

John  B.  Hubbard,  chief  constable  of  the  State  of  South  Carolina, 
{page  43,  book  2,)  states : 

I  was  through  the  fourth  congressional  district  before  the  election.  Violence  w'as 
used  against  republicans.  Men  were  taken  out  by  the  Ku-Klux  and  whipped,  to 
frighten  thein  from  voting  the  republican  ticket.  My  subordinates  reported  numerous 
outrages  and  murders.  In.  the  town  of  Laurens  a  man  was  publicly  shot  down  iu  the 
streets  for  saying  he  was  a  republican.  Shots  were  fired  at  republicans,  and  a  general 
system  of  intimidation  and  terrorism  reigned  supreme.  I  advised  the  members  of  the 
legislature  firom  York  and  Laurens  not  to  go  home  during  recess  in  1868.  The  organi- 
zation of  the  Ku-Klux  in  the  third  and  fourth  districts  of  the  State  was  perfect.  Sev- 
eral thousand  Winchester  rifles  were  shipped  into  the  fourth  district  by  the  democrats. 
In  most  of  the  counties  of  this  district  men  were  driven  from  their  homes  ;  whole  fam- 
ilies were  turned  into  the  highways,  and  their  furniture  broken  up. 

The  board  of  State  canvassers  accompanied  the  certificate  of  election 
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to  Mr.  Wallace  by  a  statement  of  facts,  from  which  we  extract  the  fol- 
lowing : 

The  "board  of  State  canvassers  find,  upon  the  evidence  presented  to  them,  that  the 
election  at  vrhich  the  said  Simpson  appears  to  he  elected  was  accompanied  by  such 
grave  and  widespread  disorder  and  outrage  on  the  part  of  his  political  friends  as,  in 
their  judgment,  makes  the  apparent  result  different  from  the  result  whiCh  a  free  and 
orderly  election  would  have  secured.  It  is  known  to  the  board  of  State  canvassers 
that  the  party  to  whom  the  said  Simpson  belongs,  by  the  newspapers  in  their  interest 
and  by  the  voice  of  their  public  speakers,  did  inaugurate  and  keep  up  a  wholesale  sys- 
tem of  proscription,  terrorism,  and  assassination  prior  to  the  election  on  the  3d  of  No- 
vember, 1868,  which  prevented  any  considerable  canvass  of  the  fourth  district,  and 
overawed  vast  numbers  of  republican  voters,  and  prevented  anything  like  a  free  ex- 
pression of  political  opinion  throughout  the  district.  In  their  official  capacity  as  can- 
vassers, in  their  private  capacities  as  citizens  and  voters,  as  friends  of  order  and  public 
morality  and  decency,  they  solemnly  avow  their  belief  that  the  election  of  William  J). 
Simpson  was  a  monstrous  outrage,  a  ghastly  triumph,  whose  price  was  treachery,  vio- 
lence, assassination,  and  murder. 

The  evidence  given  of  particular  acts  in  the  six  turbulent  counties 
would  seem  to  fully  justify  the  conclusions  of  the  State  officials. 

UNION   COUNTY. 

Jesse  J.  Mobry,  being  sworn,  states,  (page  32,  book  2:) 

I  reside  at  Gowdeysville  post  office,  Union  County;  I  was  one  of  the  managers  of 
election  at  that  precinct  on  November  3,  1868.  The  members  of  the  democratic  party 
threatened  to  kill  every  man  who  voted  the  republican  ticket.  Many  outrages  were 
perpetrated  on  republicans  at  night  by  men  disguised,  who  were  riding  over  the 
country.  I  know  of  five  republicans  who  were  murdered  by  them — three  shot  and 
two  hanged.  A  sixth  had  his  throat  cut  so  that  he  died.  Another  was  tied  hand  and 
foot  and  thrown  into  the  river,  but  succeeded  in  getting  his  hands  loose  and  escaped. 
Several  were  taken  from  their  houses  and  beaten.  Armed  men  were  about  the  polls 
all  day,  threatening  republican  voters.  Many  republicans  came  to  the  polls  but  did 
not  vote.  The  vote  at  this  precinct  was  more  than  two  hundred  less  than  the  registered 
vote.  If  a  fair  election  had  been  held  the  county  would  have  gone  republican,  a^ 
tlieij  liad  carried  the  county  at  a  previous  election  hy  nine  hundred  majority. 

Moses  Hawkins  states,  (page  30,  book  2:) 

I  reside  in  Union  County,  and  have  resided  there  for  sixty  years.  All  republicans 
were  threatened  at  the  election  in  1868.  Just  before  the  election  I  was  shot  at  by  a. 
mob  of  democrats  at  Sautuck  Depot,  without  any  provocation.  They  mobbed  us  and  I 
started  to  leave,  when  they  shot  me — the  ball  breaking  my  thigh.  Thirteen  other  re- 
publicans were  wounded  at  the  same  tinu^.  The  Ku-Klux  were  riding  all  over  the 
county,  frightening  everybody. 

J.  A.  Walker  states,  (page  30,  book  2:) 

I  was  born  and  raised  in  Union  County,  South  Carolina  ;  am  a  magistrate.  I  went 
to  my  precinct  (Sautuck)  to  vote  at  the  election  in  November,  1868,  but  the  democrats 
would  not  let  me  vote.  They  drew  knives  and  pistols  and  clubs,  and  aaid  if  any  man 
voted  the  republican  ticket  they  would  kill  him.  Many  men  had  to  leave  the  polls  to 
save  their  lives.  The  democrats  came  to  the  polls  with  Winchester  rifles  on  their 
shoulders.  The  Ku-Klux  went  over  the  county  previous  to  the  election,  threatening  to 
kill  all  who  voted  the  republican  ticket.  A  large  number  of  Winchester  rifles  were 
brought  into  the  county  and  distributed  before  the  election. 

Isaac  Pool  states,  (page  31:) 

I  live  in  Union  County.  Hundreds  of  republicans  were  kept  from  the  polls  by  the 
threats  of  the  Ku-Klux,  and  many  were  forced  to  vote  the  democratic  ticket.  I  voted 
at  the  Gowdysville  precinct.  The  democrats  drew  knives  and  pistols,  and  swore  they 
would  kill  the  first  colored  man  that  voted.  I  saw  many  men  who  had  been  beaten 
and  abused  by  the  Ku-Klux  who  were  going  around  before  tlie  election. 

J.  P.  Porter  states,  (page  34:) 

I  reside  in  Union  County ;  was  appointed  manager  of  the  Going  precinct  on  the  day 
previous  to  the  election  in  November,  1868.  I  went  to  the  coui't-house  for  the  repub- 
lican tickets.  I  started  home.  When  I  got  four  miles  eight  democrats  overtook  me, 
cursing  me  for  a  radical.  They  jerked  me  off  my  horse  ;  kicked  and  beat  me  till  I  was 
covered  with  blood.     I  then  mounted  and  started  for  home.     Some  of  them  followed 
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me  and  matle  another  attack,  pulling  me  off  my  liorse,  kicking  and  beatiiii^  ini'.  until  I 
was  unconscious.    My  only  ofteuse  was  that  I  was  a  republican. 

Richar()  Kinyou  states,  (page  23,  book  1:) 

That  he  was  going  from  Uuion  Court-House  to  Draytonville,  with  tickets  for  his 
party,  when  he  was  met  by  Samuel  Jeffries,  who  drew  oiit  a  bowie-knife  and  made  him 
give  up  the  tickets;  made  him  turn  back  home,  and  told  him  if  he  stopped  in  the 
neighborhood  he  would  have  him  killed  before  morning — that  he  had  a  crowd  of  "  hell's 
terriers."  who  would  find  him  anywhere  and  kill  him.  That  Jeffries  told  him  he  had 
two  hundred  colored  men  on  his  plantation,  and  that  he  would  kill  any  one  of  them 
that  did  not  vote  the  democratic  ticket.  That  many  different  plana  were  adopted  to 
prevent  colored  men  from  voting.  Jlauy  were  told  that  their  names  were  not  to  be 
found,  although  they  had  been  registered  aud  voted  at  a  previous  election.  Many 
went  to  the  polls  and  were  told  to  come  back  again,  aud  when  the  polls  closed  as  many 
as  three  hundred  men  were  standing  around  the  polls  waiting  to  vote. 

C.  C.  Baker  states,  (page  28,  book  2:) 

I  reside  in  Union  County;  I  was  threatened,  if  I  voted  the  republican  ticket,  I  should 
leave  the  county ;  I  could  not  live  there ;  I  voted  the  democratic  ticket  against  my 
own  convictious,  because  I  did  not  regard  it  as  safe  to  vote  the  republican  ticket.  The 
intimidation  amounted  to  terrorism  throughout  the  county  ;  a  great  many  Winchester 
carbines  were  brought  into  the  county;  two  negroes  were  hung  upon  one  tree  before 
the  election ;  one  of  them  had  been  a  Union  soldier.  The  negroes  working  for  me, 
eight  in  number,  were  afraid  to  vote ;  a  very  large  number  of  republicans  in  the  county 
were  kept  from  voting.  The  election  was  no  fair  expression  ot  the  people.  I  served 
through  the  war  in  the  Union  army,  and  was  a  brevet  major  general  when  mustered  out. 

John  Bates  states,  (page  28,  book  2:) 

I  reside  in  Union  County,  and  have  resided  there  for  forty  years.  I  was  shot  and 
forced  to  leave  the  county  for  protection.  I  went  to  Sautuck  precinct  to  vote,  but  they 
would  not  allow  me  to  approach  the  polls,  and  swore  they  would  shoot  me  down  if  I 
did.  '  I  then  went  with  a  great  many  others  to  Union  precinct;  they  refused  our  votes 
there ;  they  said  there  were  too  many  radical  tickets  voted  already.  Several  hundred 
colored  voters  were  prevented  from  voting  at  Union  precinct  when  the  polls  closed. 
Armed  men  guarded  the  fords  and  roads  to  prevent  tickets  from  being  taken  to  many 
of  the  precincts  in  Union,  threatening  to  kill  any  one  who  carried  tickets.  The  repub- 
licans at  all  previous  elections  since  reconstruction  had  carried  Union  County  by  a 
large  majority. 

Alfred  Wright  states,  (page  34,  book  2:) 

I  reside  in  Union  County.  A  crowd  of  men  in  disguise  came  to  my  house  ou  Satur- 
day night  before  the  election  and  fired  several  guns  over  the  house  and  hallooed,  "  Hide 
out,  radicals!"  The  same  party  rode  around  the  couuty,  going  to  every  house  where  a 
republican  lived,  making  threats.  They  caught  several  republicans  and  whipped  them, 
and  cut  one  man  severely.  One  man  disappeared  about  the  time,  and  has  not'been 
heard  from  since.  His  family  say  that  six  strange  men  came  to  the  house  and  tied  and 
carried  him  away;  it  was  generally  believed  he  was  killed.  I  heard  Dr.  E.  M.  Smith 
make  a  speech  before  the  election,  in  which  he  said  that  if  the  colored  men  voted  the 
radical  ticket  their  bones  would  soon  whiten  the  hill-sides  from  the  sea-shore  to  the 
mountain-tops. 

Many  other  witnesses  testify  to  deeds  of  violence  in  this  connty  upon 
the  part  of  the  democrats,  and  to  the  general  terror  that  prevailed,  pre- 
venting a  large  portion  of  the  republicans  from  voting  at  all,  and  in  a 
great  many  instances  compelling  them  to  vote  the  democratic  ticket. 

SPARTANBUKG   COUNTY. 

B.  F.  Bates,  being  sworn,  states,  (page  22,  book  2 :) 

I  am  fifty-two  years  of  age ;  was  born  and  raised  in  Spartanburg  County ;  am  a 
farmer  and  merchant.  The  feeling  of  the  democracy  was  most  intense  aud  bitter.  My 
hands,  some  thirty  in  number,  generally  voted  the  republican  ticket  at  the  spring  elec- 
tion. They  put  me  down  as  a  radical,  and  threatened  to  kill  me  and  destroy  my  proj)- 
erty,  and,  as  tHe  time  for  the  election  approached,  the  terrorism  became  so  great  that, 
for  my  personal  safety  and  the  safety  of  vaj  property,  I  went  to  my  hands,  aud,  by  ex- 
plaining to  them  the  danger  it  would  place  both  them  and  me  in  if  they  voted,  I  pre- 
vailed upon  them  not  to  vote,  if  they  were  not  willing  to  vote  the  denmcratic  ticket, 
but  to  stay  away  from  the  polls ;  which  they  did,  all  but  one.     I  myself  voted  the  dem- 
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ocratic  ticket  because  I  believed  my  safety  required  it.  The  intimidations  were  gen- 
eral all  over  the  county.  I  am  well  acquainted  with  the  county,  having  represented 
it  in  the  legisliiture  before  the  war.  Many  republicans  were  kept  away  from  the  polls, 
and  many  were  forced  to  vote  the  democratic  ticket.  The  Kln-Klux  trav^ed  all  over 
the  county  for  many  nights  before  the  election.  Two  colored  men  mysteriously  disap- 
peared from  my  neighborhood  a  short  time  before  the  election,  and  have  never  returned. 

W.  Magel  Fleming  states,  (page  58,  book  1 :) 

I  was  in  Spartanburg  during  the  fall  of  1868 ;  threats  of  personal  violence  were 
indulged  in  by  democrats  toward  all  who  voted  the  republican  ticket,  and  in  many 
instances  these  threats  were  executed.  The  number  of  registered  votes  in  Spartan- 
burg County  is  4,500  ;  the  number  of  votes  cast  at  the  election  on  the  3d  of  November, 
1868,  was  2,060.  Avery  large  number  of  republicans  were  kept  from  the  polls  by  threats, 
and  many  were  forced  to  vote  the  democratic  ticket. 

Dr.  John  N.  Lindsey  states,  (page  25,  book  2 :) 

I  was  clerk  at  the  Cashville  precinct ;  I  voted  the  democratic  ticket ;  I  saw  tickets 
taken  from  republicans  and  torn  up ;  the  feeling  toward  republicans  was  very  bitter 
and  hostile ;  I  know,  as  a  member  of  the  democratic  party,  that  the  policy  in  that  elec- 
tion was  to  intimidate  republicans  and  keep  them  from  voting.  If  I  had  been  a  colored 
man  I  would  not  have  gone  to  the  polls. 

James  Perry  states,  (page  24,  book  2 :) 

I  did  not  consider  it  safe  to  go  to  the  polls,  and  so  advised  the  men  working  on  my 
place ;  to  my  personal  knowledge,  a  great  many  republicans  in  Spartanburg  County 
were  kept  from  the  polls  by  threats  and  intimidations.  Many  complaints  were  made 
to  me  of  outrages  committed  by  the  Ku-Klux. 

G.  L.  Pearson  states,  (page  23,  book  2 :) 

I  went  to  the  Cashville  precinct  to  vote,  but,  from  the  threats  made  there,  I  did  not 
vote,  because  it  was  not  safe  to  vote  the  republican  ticket.  I  know  myself  of  ten  white 
men  and  thirty  colored  men  who  did  not  vote  at  that  precinct  on  account  of  threats ; 
the  democrats  carried  the  precinct  by  a  large  majority ;  the  republicans  have  a  majority 
at  a  fair  election. 

Coy  Wingo,  colored,  states,  (page  21,  book  2 :) 

I  was  at  the  polls,  Wilkins  precinct,  Spartanburg  County.  The  democrats  took 
down  the  names  of  all  colored  voters,  and  frightened  a  great  many  off  from  voting. 
I  was  driven  off  from  the  polls,  followed  by  six  men  ;  they  stoned  me  and  tried  to  shoot 
me ;  they  said  as  long  as  I  staid  there  none  of  the  colored  men  would  vote  the  demo- 
cratic ticket. 

William  Walker,  (book  2,  page  19 :) 

I  was  intrusted  with  the  distribution  of  the  republican  tickets  for  Spartanburg.  I 
could  not  go  to  all  the  precincts  myself,  and  employed  others ;  some  turned  back  by 
reason  of  threats  against  their  lives,  while  at  many  precincts  they  were  not  alUowed 
to  be  voted.  The  election  was  carried  by  intimidation  in  the  county.  The  republican 
party  carried  the  county  for  delegates  to  the  constitutional  convention  by  a  handsome 
majority. 

A  number  of  otber  witnesses  testify  to  the  general  terror  that  pre- 
vailed through  this  county  by  reason  of  the  violence  and  outrages  per- 
petrated on  republicans. 

YORK   COUNTY. 

Mr.  John  L.  Watson,  being  sworn,  (page  40,  book  2,)  states: 

That  he  was  one  of  the  registers  for  York  County;  that  the  number  of  registered 
voters  in  the  county  was  4,790 ;  the  number  of  votes  cast  at  the  election  on  3d  of  ■ 
November,  1868,  was  3,585,  a  difference  of  1,205,  and  he  is  satisfied  that  the  silent  vote 
was  republican  voters,  kept  from  the  polls  by  intimidation.  Active  efforts  were  made 
by  democrats  to  intimidate  freedmen  and  prevent  them  from  voting,  and  every  effort 
was  made  to  frighten  them  and  keep  tliem  from  going  to  the  election.  That  in  some 
instances  doors  were  broken  down  and  shots  fired  through  houses,  endangering  the 
lives  of  the  occupants;  that  in  his  own  neighborhood,  on  three  farms,  more  than  fifty 
voters  were  prevented  by  various  threats  and  intimidations  from  going  out  to  vote, 
and,  to  his  personal  knowledge,  these  men  would  have  voted  the  republican  ticket ; 
that  a  few  nights  before  the  election  armed  bands  of  men  known  as  Ku-Klux  patroled 


DIGEST  OP  ELECTION  CASES.  739 

the  whole  county,  visiting  all  farms  where  colored  laborers  were  employed,  threatening 
and  terrifying  them,  so  as  to  keep  them  from  the  election ;  that  at  Book  Hill  precinct 
he  was  one  of  the  managers  of  election,  and  had  a  good  opportunity  to  see  how  the 
election  was  conducted ;  that  several  men  were  very  active  in  their  efforts  to  overawe 
and  intimidate  republican  voters,  and  that  they  actually  did  prevent  a  number  of  men 
from  voting  who  were  at  the  polls ;  he  believes  as  many  as  fifty  were  driven  away  from 
the  polls ;  that  at  that  precinct  one  hundred  and  ninety-three  men  who  were  registered 
did  not  vote,  and  he  is  satisfied  they  were  republicans,  who  were  prevented  from  voting 
by  intimidation ;  that  he  does  not  know  of  a  democratic  vote  that  was  not  oast. 

J.  H.  White  states,  (page  51,  book  1 :) 

I  am  a  member  of  the  legislature,  and  live  at  Yorkville,  York  County.  Many  threats 
were  made  against  republicans  at  and  before  the  election  in  November,  1868.  Bands 
of  disguised  men  rode  over  the  county  in  all  sections,  visiting  the  houses  of  republi- 
cans, shooting  into  houses,  breaking  down  doors,  and  threatening  that  if  they  went  to 
the  poUs  the  next  day  they  should  be  murdered.  The  day  after  the  election,  a  man 
living  near  Hickory  Grove  went  with  me  to  a  magistrate,  and  made  complaint  that  a 
party  of  men  in  disguise  came  to  his  house  on  the  night  before  the  election  and  told 
him  if  he  attempted  to  go  to  the  election  they  would  kill  him.  He  did  go  to  the  elec- 
tion, and  took  his  wife  with  him,  and,  on  his  return,  found  that  his  house  and  all  he 
had  in  the  world  was  burned  up. 

G.  Fennee  states,  (page  39,  book  2 :) 

I  live  in  Ebenezer,  York  County.  There  was  a  Ku-Klux  order  in  that  county  in  the 
campaign  of  1868.  They  came  to  Captain  Ferris's  farm,  where  I  lived,  and  attacked 
me  in  the  house.  They  broke  in,  and  tried  to  come  in.  They  shot  into  my  house  six- 
teen or  seventeen  times.  They  fired  into  Captain  Ferris's  room,  and  would  have  killed 
him  if  he  had  been  in  bed.  They  said  they  would  kill  all  republicans.  They  traveled 
all  over  the  county  disguised,  and  spread  terror  everywhere.  Many  republicans  staid 
away  from  the  polls  at  the  precinct  where  I  voted.  Many  came  to  the  polls,  and  were 
turned  away  without  voting — I  should  say  as  many  aa  two  hundred. 

Jobii  Martin  states,  (page  41,  book  2 :) 

I  am  a  magistrate,  and  was  one  of  the  commissioners  of  election  for  York  County. 

The  condition  of  things  was  very  outrageous  and  threatening  in  the  county.  I  voted 
at  Hickory  Grove  precinct.  The  election  was  conducted  by  disorderly  and  riotous  men . 
They  threatened  myself  and  all  republicans,  crying,  "  Cut  their  damned  throats." 
They  prevented  a  large  number  of  republicans  from  voting.  General  terror  prevailed 
at  the  polls  at  that  precinct.  The  republicans  have  a  large  majority,  nearly  two  to 
one,  but  at  this  election  the  democrats  carried  it  by  a  large  majority. 

Maloy  Jones  and  Nelson  Haywood  state,  (page  4-3 :) 

Bands  of  men  in  disguise  rode  over  the  county,  threatening  men  if  they  went  to  the 
polls  they  would  be  killed,  and  leaving  coffins  at  republican  houses,  marked  K.  K.  K. 

LATJKENS  COUNTY. 

Thomas  Hill  swora,  states,  (book  2,  page  4:) 

I  was  town  marshal  of  Laurens  at  the  time  of  the  presidential  election  in  November, 
1868.  The  democrats  were  very  violent  and  excited.  They  sent  out  armed  patrols , 
every  night,  who  threatened  to  exterminate  republicans.  They  broke  up  the  Union 
League.  The  republicans  were  afraiid  to  show  themselves.  It  was  not  safe  for  a  man 
to  say  he  was  a  republican ;  he  was  liahle  to  be  shot  down  for  saying  so.  One  man  by 
the  name  of  Tabby  was  shot  down  in  the  town  of  Laurens  for  saying  he  was  a  republi- 
can. The  murderer  was  not  arrested.  The  next  day  his  two  brothers  came  to  town 
with  guns,  hunting  two  colored  men  to  kill  them.  I  ga  ve  the  men  notice  and  they  got 
out  of  the  way.  I  was  compelled  to  join  a  democratic  club  to  save  my  life,  at  Laurens. 
The  club  I  joined  passed  resolutions  to  prevent  republicans  from  voting  at  the  election 
in  November,  1868.  They  passed  resolutions  to  furnish  every  white  democrat  vrith 
arms,  so  as  to  take  possession  of  the  polls  and  prevent  republicans  from  voting,  and 
on  election  day  they  were  all  armed.  I  saw  them  attack  Mr.  Freeman,  agent  of  the 
Freedmen's  Bureau,  and  at  the  risk  of  my  life  I  kept  them  from  killing  him.  They 
refused'  to  let  him  vote  because  they  said  he  was  a  damned  republican.  I  saw  them 
attack  Adams,  a  colored  republican,  and  drive  him  out  of  town.  Some  sixty  of  them 
fired  revolvers  at  him.  They  blocked  up  the  polls,  and  would  only  allow  a  republican 
to  vote  now  and  then.  Their  conduct  created  a  general  terror  among  the  colored  voters, 
and  kept  them  from  voting.  Mr.  W.  D.  Simpson,  the  democratic  candidate  for  Con- 
gress, was  a  member  of  the  democratic  organization  I  have  mentioned. 
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James  Chews  states,  (page  4,  book  2:) 

I  reside  in  Laurens  County.  I  was  at  the  polls  on  election  day  a  short  time ;  I  was 
atraid  to  stay  longer,  ou  account  oi  threats  made  by  democrats  to  kill  me.  A  large 
number  ol  colored  voters  came  to  me ;  they  were  told  by  the  managers  that  they  could 
not  vote  unless  they  voted  the  democratic  ticket.  A  great  many  told  me  they  were 
atraid  to  vote,  and  went  off  without  voting ;  some  told  me  they  had  been  beaten  and 
aoused  by  the  JCu-Ivlux  the  night  before.  I  did  not  consider  this  a  fair  election,  as  a 
great  many  republicans  had  been  kept  from  the  polls  by  intimidation,  and  because 
we  nad  carried  Lanrens  County  ever  since  reconstruction  by  handsome  majorities. 

Sandy  WUliams  states,  (page  4,  book  2 :) 

A  colored  man  by  the  name  of  Wise  was  shot  down  at  Laurens  a  few  days  before  the 
election  ;  he  received  five  shots,  and  died  shortly  after.  A  number  of  republicans  were 
wHipped,  and  upon  all  hands  they  feared  for  their  Hves.  The  democrats  formed  a  line 
to  keep  colored  men  from  voting ;  I  know  at  least  fifty  that  did  not  vote  on  that  ac- 
count. The  Ku-Klux  overran  the  county,  carrying  terror  everywhere.  A  man  named 
^^Jl  ^T  attacked  a  few  days  before  the  election,  wounded,  and  driven  off;  Giles 
lodd,  who  was  with  him,  also  badly  wounded.  On  the  night  before  the  election  they 
nred  cannon  all  night,  and  sent  abroad  reports  that  the  democrats  and  republicans  were 
fighting,  to  frighten  republicans  from  the  polls. 

Watt  McCoy  states : 

I  reside  in  Laurens  County.  I  was  at  the  election  in  November,  1868.  I  saw  hun- 
dreds of  colored  voters  driven  away  from  the  polls  by  violence.  Previous  to  the  elec- 
tion they  came  to  my  house,  tore  out  my  windows,'  and  told  my  wife  (I  was  not  at 
home)  that  if  I  voted  the  republican  ticket  they  would  kill  me.  On  the  morning  of 
the  election  the  roads  were  guarded  to  prevent  republicans  from  coming  to  the  polls. 

Blias  Thompson  states,  (book  2,  page  7 :) 

I  reside  in  Laurens  County.  I  voted  for  Simpson.  There  were  in  my  neighborhood 
about  two  hundred  and  eighty  voters,  colored,  and  thirty  only  of  them  voted.  No 
republican's  life  was  safe  at  that  time.  The  republicans  have  always  carried  Laurens 
at  a  fair  election. 

Wade  Perrin  states : 

I  voted  at  Laurens  Court-House  in  November,  1868.  Democrats  came  to  the  election 
with  guns  strapped  on  their  backs,  and  many  stood  at  the  polls  with  clubs.  The  col- 
ored men  were  driven  back  and  not  allowed  to  vote  unless  they  voted  the  democratic 
ticket. 

Spencer  Sullivan,  Caesar  Culbertson,  and  N.  Freeman  state,  (pages  7, 
8,  9,  book  2 :) 

That  their  houses  were  broken  open  and  themselves  abused  and  threatened  with 
death  if  they  voted  the  republican  ticket. 

OCONEE   COUNTY. 

Alexander  Bryce,  being  sworn,  states,  (book  1,  page  36:) 

I  am  a  merchant ;  reside  in  Wohola,  Oconee  County ;  I  am  well  acquainted  with  the 
county;  was  deputy  sheriff  four  years ;  I  was  one  of  the  State  constables  during  the 
((lection,  November  3,  1868;  many  threats  and  disturbances  occurred  in  the  county, 
and  several  deeds  of  violence  before  the  election;  complaint  was  made  to  me  that  the 
democrats  in  several  instances  had  threatened  and  shot  at  republicans ;  several  repub- 
licans stated  they  had  been  lying  out  from  home  for  fear  of  the  Ku-Klux ;  republicans 
were  threatened  and  shot  at  while  attending  political  meetings;  colored  men  were 
whipped,  abused,  and  turned  away  from  their  houses  during  the  campaign.  When  I 
was  going  to  the  polls  I  met  sixteen  colored  voters  leaving  the  polls.  They  said  they 
had  been  told  at  the  polls  that  they  would  not  be  allowed  to  live  in  the  county  if  they 
voted  the  republican  ticket,  and  they  were  afraid  to  go  back  to  vote.  One  of  them 
went  back  with  me.  I  took  him  up  to  the  polls.  A  democrat  stepped  up  and  took  the 
ticket  out  of  his  hand.  I  said  he  had  a  right  to  vote.  The  man  who  took  the  ticket, 
and  two  others,  said  to  me,  "  You  damned  radical,  if  you  say  a  word,  we  will  shoot  your 
heart  out."  Armed  bodies  of  men  were  patrolling  the  county  before  the  election,  de- 
nouncing and  threatening  republicans.  Eeports  came  to  me  frequently,  as  an  officer, 
of  outrages  in  the  county. 

J.  P.  Cox  states,  (page  11:) 
I  reside  at  Keonee  precinct,  Oconee  County.    I  wanted  to  vote  the  republican  tic'iet, 
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but  was  afraid  to.  I  know  a  large  number  of  republicans  who  did  not  vote  for  the 
same  reason,  and  a  large  number  of  colored  voters  who  were  forced  to  vote  the  demo- 
cratic ticket.    Not  one  republican  vote  was  polled  in  that  precinct. 

William  Kilpatrick  states,  (page  10:) 

The  lives  of  all  active  republicans  were  in  great  danger  in  Oconee  Countj'.  I  went 
to  vote  at  my  precinct.  They  tore  up  my  ticket  and  offered  me  a  democratic  ticket, 
and  I  did  not  get  to  vote. 

J.  B.  Sanders  states,  (page  12 :) 

I  reside  in  Oconee  County.  I  voted  the  democratic  ticket  at  the  election  in  Novem- 
ber, 1868.  I  was  compelled  to  do  so  by  the  circumstances  surrounding  me.  There  was 
a  large  colored  vote  in  my  precinct,  (Center.)  but  none  were  cast.  Many  staid  at  home 
on  account  of  threats  and  intimidations. 

David  Sanders  states,  (page  12 :) 

I  am  county  treasurer  of  Oconee.  A  very  large  number  of  republicans  did  not  vote 
on  account  of  intimidations.    The  lives  of  republicans  were  in  danger. 

PICKENS   COUNTY. 

Jeremiali  Lupee,  being  sworn,  states,  (page  17,  book  2:) 

There  was  general  intimidation  produced  by  the  threats  and  acts  of  the  democrats  ; 
that  .some  thirty  or  forty  came  to  his  house ;  that  he  tried  to  get  them  to  go  to  the 
election,  but  they  were  afraid  of  losing  their  lives.  I  went  to  the  polls  and  voted,  but 
was  grossly  insulted.  That  the  iutimidation  produced  by  the  Ku-Klux  was  so  general 
that  the  larger  portion  of  the  republicans  in  the  county  did  not  go  to  the  polls.  They 
proclaimed  that  republicans  would  have  to  leave  the  county  after  the  election;  and 
to  enforce  this  threat  the  managers  of  election  kept  separate  lists  of  republicans  and 
democrats. 

Orland  C.  Folger  states,  (page  15:) 

I  was  chairman  of  the  republican  committee  of  Pickens  County.  There  was  not 
more  than  one-half  of  the  registered  vote  polled  in  Pickens.  This  was  owing  to  a 
large  number  of  the  republicans  not  voting,  from  fear  of  personal  danger.  There  was 
a  general  system  practiced  in  the  county  to  prevent  republicans  from  voting.  The 
democrats  were  organized  into  clubs  all  over  the  county,  the  object  of  which  was  to 
jjrevent  republicans  from  voting.  At  Pickensville  precinct  threats  were  made  that 
they  would  drive  away  all  radicals  from  the  polls.  ,  Consequently  the  democrats  car- 
ried that  precinct  by  a  majority  of  sixty-five  at  the  election  in  November,  1868,  while 
at  the  election  in  the  preceding  June,  the  republicans  carried  it  by  one  hundred  and 
twenty-seven. 

Dr.  A.  M.  Folger  states,  (page  13 :) 

I  reside  in  Pickens  County.  A  majority  of  the  republicans  were  deterred  from  voting 
at  the  election  of  November,  1888,  by  threats  of  personal  violence.  At  the  election  for 
county  officers,  held  in  June  preceding,  the  republicans  carried  the  county,  electing  the 
sheriff. 

Perrin  O.  Dell  states,  (page  15 :) 

I  was  a  manager  of  election  at  Pickensville  precinct  at  the  election  on  November  3, 
1868.  There  was  some  disturbance  at  the  election,  and  apprehension  all  day.  Armed 
bands  rode  all  over  the  county  before  the  election,  and  left  coffins  at  colored  men's 
houses,  and  created  general  terror  throughout  the  county.  Large  numbers,  both  white 
and  black,  were  prevented  from  voting,  as  they  expected  and  dreaded  personal  violence 
at  the  polls. 

W.  A.  Lesley  states,  (page  17 :) 

I  am  a  merchant,  and  reside  at  Pickens  Court-House.  It  was  Linderstood  before  the 
election  that  there  would  be  a  party  of  meu  at  the  polls  to  keep  republicans  from  voting, 
and  to  mark  all  who  voted  that  ticket.  I  had  been  register  of  Pickensville  precinct, 
and  not  one-half  the  registered  colored  vote  was  polled.  There  were  armed  men  at  the 
poUs  making  threats  against  republicans. 

Other  witnesses  testify  to  these  and  similar  facts,  showing  violence 
and  outrages  in  these  counties.  There  is  evidence  also  showing  many 
irregularities  in  the  reception  of  votes  and  organizing  election  boards. 
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But  your  committee  is  satisfied  that  tlie  elections  held  in  these  six  coun- 
ties were  mere  farces,  and  are  entitled  to  no  consideration  as  the  expressed 
will  of  the  people ;  that  under  no  precedent  or  any  principle  of  law  or 
justice  could  these  elections  be  considered  valid.    In  the  case  of  Harri- 
son vs.  Davis,  (Contested  Election  Cases,  vol.  2,)  which  is  probably  the 
leading  case  upon  the  question,  it  is  ruled  "  that  if  so  many  individuals 
were  excluded  by  violence  and  intimidations  as  would,  if  allowed  to  vote, 
have  given  the  contestant  the  majority,  this  would  have  been  in  law 
decisive  of  the  case."    This  doctrine  is  conceded  in  the  minority  report 
in  the  recent  case  of  Hunt  vs.  Sheldon.    But  if  we  had  no  precedent, 
the  committee  would  not  hesitate  to  decide  that  where  there  was  such 
violence  and  bloodshed  as  would  intimidate  men  of  ordinary  firmness, 
and  where  a  sufflcient  number  of  voters  to  have  changed  the  result  were 
kept  from  the  polls  by  reason  of  this  intimidation,  it  would  be  as  fatal 
to  the  poll  as  if  the  election  board  had  been  controlled  by  intimidations. 
In  the  recent  cases  acted  on  by  the  House  from  Louisiana,  it  was  con- 
tended that  there  was  no  violence  used  at  the  polls,  and  therefore  there 
was  no  actual  obstruction  to  a  fair  election.    In  this  instance,  according 
to  the  evidence,  there  was  a  conspiracy  to  prevent  a  free  election.    Mr. 
Simpson  and  his  friends  had  organized  secret  political  clubs  in  all  of 
those  counties,  with  the  avowed  design  of  preventing  republicans  from 
voting.    They  had  procured  an  abundant  supply  of  fire-arms,  and  were 
ready  to  make  any  use  of  them  that  the  success  of  their  purpose  required. 
Their  murders  and  threats  before  the  election  had  so  far  done  their 
work  that  their  appearance  at  the  polls  fully  armed  and  equipped  was 
sufflcient  to  intimidate  republican  voters,,  both  white  and  black,  who 
had  so  recently  witnessed  the  outrages  practiced  by  these  desperate 
men.    At  most  of  the  polls  there  was  violence  used  just  in  proportion  to 
the  firmness  and  determination  manifested  by  the  republican  voters. 
In  cqunties  where  there  were  but  few  white  republicans  the  Ku-Klux, 
by  traversing  the  counties  for  several  nights  before  the  election,  beating 
the  freedmen,  shooting  into  their  houses,  and  leaving  coffins  at  their 
doors,  so  completely  terrified  them  that  it  required  but  little  effort  on 
the  day  of  election  to  drive  them  from  the  polls. 

Did  this  violence  and  intimidation  deter  a  sufflcient  number  of  voters 
from  voting,  who,  if  they  had  voted,  would  have  elected  the  contestant  ? 
We  are  clearly  of  opinion  that  it  did.  We  think,  too,  that  by  the  evi- 
dence it  is  fully  established  that  a  fair  election  in  these  six  counties 
would  have  largely  increased  the  majority  for  Mr.  Wallace  in  the 
district. 

The  result  in  the  district  was  as  follows : 


Counties. 

Wallace. 

Simpson. 

Total. 

1,662 
1,994 
1,531 

1,405 
1,182 
1,578 

3,067 

Pairfifild                           

3,176 

3,109 

5,187 
1,181 
291 
369 
376 
866 
1,537 

4,165 
1,895 
1,064 
1,105 
2,074 
1,756 
2,  039 

9,352 
3,076 

1,355 

1,474 

2,450 

2,622 
3,576 

York                                                  

Total                                       

9,807 

14, 098 

23, 905 
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Registered 

vote. 


Chester,  certificate 

Fairfield,  certificate  . . : 

Greenville,  book  1,  page  56 

Laurens,  certificate 

Oconee,  certificate 

Pickens,  certificate 

Spartanburg,  book  1,  page  58-59 

Union,  certificate 

York,  book  1,  page  17  ;  book  2,  page  40 

Total 


4,150 
3, 643 
3,900 
4,788 
2,  023 
1,800 
■  4, 500 
3,553 
4,790 


33, 147 


Vote  cast. 


3,067 
3,176 
3,109 
3,076 
1,355 
1,474 
2,450 
2,622 
3,576 


23, 905 


Not 
voting. 


1,083 
467 
791 

1,712 
668 
326 

2,050 
931 

1,214 


9,242 


The  foregoing  tables  show  that  the  vote  at  this  elecjtion  was  9,242 
less  thau  the  registered  vote  of  the  district,  and  that  Mr.  Simpson 
received  2,475  less  than  one-half  of  the  registered  vote. 

At  an  election  held  in  this  district  for  representative  in  the  fortieth 
Congress  in  April,  1868,  only  a  few  months  prior  to  the  one  now  under 
consideration,  the  republican  candidate  received  a  majority  of  3,023. 

The  county  of  York  gave  a  republican  majority,  in  April,  1869,  rang- 
ing from  three  to  four  hundred.     (Page  40,  2d  book.) 

At  an  election  at  the  same  time  in  Laurens,  for  school  commissioner, 
the  republican  candidate  had  a  majority  of  about  two  hundred,  and 
these  are  the  only  counties  in  which  elections  have  been  held  since  1868. 

It  is  sometimes  urged  that  in  cases  where  a  fair  election  has  been 
prevented  by  fraud  and  violence  only  in  a  part  of  a  district  the  whole 
election  should  be  set  aside,  and  a  new  one  ordered.  When  a  portion 
of  the  people  of  any  district,  in  a  peaceable  and  orderly  manner,  and  in 
strict  compliance  with  all  the  forms  of  law,  manifest  their  will  at  the 
ballot-box,  we  can  see  no  good  reason  why  that  will  should  be  disre- 
garded on  the  ground  that  there  were  other  people  in  the  district  who 
did  not  choose  to  obey  the  law,  nor  submit  to  its  requirements.  It  will 
be  conceded  that  if  thirty  thousand  of  the  voters  of  this  district  had 
decided  to  stay  at  home  on  the  election  day,  and  the  other  three  thou- 
sand had  gone  to  the  polls  and  voted,  their  choice  would  have  been  the 
legal  choice  of  the  whole  district.  And  it  would  have  made  no  differ- 
ence whether  the  entire  three  thousand  persons  who  voted  lived  in  one 
county  or  in  two  counties,  or  in  the  whole  nine  counties  of  the  district. 
We  can  see  no  difference  between  such  a  case  and  the  one  now  being 
considered. 

It  must  not  be  forgotten  that  those  who  insist  upon  setting  aside  the 
entire  election  are  pleading  in  the  interest  of  traitors  and  for  the  cause 
of  treason.  Simpson  was  the  exponent  of  rebellion— the  faithful,  tried, 
and  trusted  representative  of  treason  in  the  army  and  in  the  councils  of 
the  confederacy. 

Wallace  was  one  of  the  few  followers  of  the  Union  cause  in  the  State 
of  South  Carolina.  Born  and  raised  in  their  midst,  and  commanding 
their  respect  and  esteem  as  a  man,  during  all  the  dark  days  of  the 
rebellion  he  remained  faithful,  and  is  to-day  one  of  the  very  few  natives 
of  South  Carolina  who  can  take  the  test  oath. 

It  may  not  be  important  to  determine  when  a  rebel  becomes  loyal, 
nor  the  exact  moment  when  a  rebel  State  becomes  reconstructed.  It 
will  hardly  be  contended  that  the  soldiers  in  Lee's  army  were  entitled 
to  vote  for  United  States  officers  before  Lee's  sun-ender,  or  that  officers^ 
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of  the  confederate  government  could  do  so  before  the  capture  of  Jefferson 
Davis.  The  exact  length  of  time  required  for  either  of  these  classes  to 
cool  off  and  reassume  the  garb  of  loyalty  to  the  government  has  not 
been  definitely  settled.  Many  of  the  friends  of  the  government  believe 
that  at  least  some  little  time  should  be  allowed,  and  some  evidence  of 
a  cha,nge  of  conduct,  if  not  of  heart,  should  be  required.  It  is  confi- 
dently insisted  that  the  democratic  leaders  in  these  six  counties  of  the 
fourth  congressional  district  of  South  Carolina  did  not,  on  the  day  of 
the  election  in  1868,  exhibit  by  their  conduct  any  very  satisfactory  evi- 
dence of  a  change  of  purpose  and  design,  or  show  very  many  "works 
meet  for  repentance." 

The  same  system  prevailed  in  each  one  of  these  six  counties.  Clubs 
were  formed;  resolutions  passed;  laborers  discharged  for  voting  their 
sentiments;  men  denounced;  custom  taken  from  them;  their  property 
burned;  houses  fired  into ;  some  stripped  and  flogged;  others  crippled, 
scourged,  waylaid,  and  robbed;  pictures  of  Union  men  taken  and  sent 
around  to  democratic  roughs,  so  that  they  might  know  whom  to  mur- 
der; cannon  fired  all  of  the  night  before  the  election,  so  as  to  frighten 
the  negroes  and  keep  them  from  the  polls ;  the  whole  district  filled  with 
Winchester  rifles,  (fourteen-shooters;)  many  Union  men,  both  white 
and  black,  hung  up  to  the  trees,  and  shot  down  in  the  woods  and  in 
the  streets ;  and  many  others  compelled  to  vote  the  democratic  ticket 
against  their  will,  in  order  to  save  their  lives.  If  these  practices  are 
evidences  of  a  fair  and  impartial  election,  and  if  they  were  learned  by 
the  people  of  South  Carolina  during  the  short  reign  of  Jefferson  the 
First,  it  is  surely  not  much  to  be  regretted  that  his  reign  was  of  short 
duration. 

There  is  still  another  view  of  the  case  presented  by  the  contestant. 
He  insists  that,  without  setting  aside  the  election  in  any  county  in  the 
district,  he  has  shown  that  more  men  offered  and  attempted  to  vote  for 
him  who  were  refused  and  prevented  than  would  be  required  to  over- 
come the  apparent  majority  for  Simpson.  As  already  shown,  the  votes 
returned  in  the  entire  district  give  Wallace  9,807,  and  Simpson  14,098, 
or  4,291  majority.  In  the  three  counties  not  assailed,  Wallace  received 
5,187,  and  Simpson  4,165,  or  1,022  majority  for  Wallace.  It  is  in  evidence 
that  at  every  other  election  since  the  close  of  the  rebellion  this  district 
gave  a  republican  majjority.  In  April,  1868,  the  majority  for  Colonel 
Goss,  republican,  was  3,023.  It  appears  from  the  evidencse  that,  in  the 
six  counties  of  this  district  now  assailed,  there  were  kept  from  the  polls, 
or  driven  away  by  violence  and  intimidation,  a  very  large  number  of 
persons  who  either  offered  or  intended  and  attempted  to  vote  for  Mr. 
Wallace.  The  exact  number  cannot  be  ascertained,  but  is  very  nearly 
approximated  in  the  following  table,  to  wit: 

Laurens  County 1;  500 

Oconee  County • 550 

Pickens 250 

Spartanburg. 1  j  800 

Union 700 

York 1, 000 

Total - 5,  700 


Had  these  persons  been  permitted  to  vote.  Colonel  Wallace  would 
have  received  a  clear  majority  of  1,409,  even  allowing  all  the  votes 
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returned  for  Mr.  Simpson  as  having  been  fairly  cast  for  him.     Snch, 
however,  is  not  the  fact. 

The  county  of  Spartanburg  returned  for  Simpson  2,074  votes,  and  for 
Wallace  376,  being  a  majority  of  1,698  for  the  former.  The  evidence  on 
pages  58  and  59  (book  1)  shows  that  all'  the  forms  of  law  were  entirely 
disregarded  in  this  county,  and  that  for  this  reason  alone,  if  there  were 
no  other,  the  returns  from  this  county  could  not  be  received. 

W.  Magell  Fleming,  being  duly  sworn,  says : 

Question.  What  is  your  name,  residence,  and  occupation? — Answer.  W.  M.  Fleming; 
Spartanburg  Court-House;  attorney  at  law. 

Q.  How  long  have  you  resided  in  Spartanburg  County  ? — A.  Since  1862 ;  and  previous 
to  that  in  Charleston. 

Q.  Were  you  in  Spartanburg  during  the  months  of  October  and  November,  1868? — 
A.  Yes,  except  a  few  days,  about  the  time  of  the  election,  when  I  was  at  Cokesbury,  in 
Abbeville. 

Q.  Was  there  any  political  excitement  in  Spartanburg  during  the  canvass  ?— A.  There 
was  considerable  excitement. 

Q.  Were  any  improper  measm'es  resorted  to  to  influence  voters;  and  if  so,  by  whom? — 
A.  Threats  of  various  kinds  were  made  by  the  members  of  the  democratic  party.  Res- 
olutions were  passed  by  the  democratic  clubs  that  no  party  voting  the  republican 
ticket  should  be  employed  in  any  way  by  the  democracy.  The  i)ersons  and  property 
of  republicans  were  threatened. 

Q.  Did  you  hear  any  threats  made  against  prominent  republicans  ? — A.  I  heard 
threats  made  against  all  republicans  who  in  any  way  supported  the  nominees  of  the 
republican  ticket.  Threats  of  personal  violence  were  freely  indulged  in,  and  in  several 
instances  those  threats  were  actually  executed. 

Q.  Did  you  occupy  any  official  position  in  the  county;  and  if  so,  what  ? — A.  I  was 
commissioner  of  election  for  Spartanburg  County,  and  chairman  of  the  republican  com- 
mittee in  that  county. 

Q.  Were  the  managers  of  election  in  your  county  properly  appointed  and  qualified 
according  to  law? — A.  They  were  not.  The  commissioners  did  not  receive  their 
authority  from  the  secretary  of  state  until  the  day  after  the  election  was  held ;  the 
postmaster  having  detained  the  letter  containing  their  appointment  from  the  12th  of 
October  until  the  2d  of  November,  upon  which  last  day  he  sent  it  to  deponent's  resi- 
dence. In  addition  to  this,  the  managers  were  appointed  prior  to  the  legal  organization 
of  the  boaid,  and  after  I  met  the  board  they  allowed  me  to  appoint  one  manager,  they 
appointing  eighty-nine  managers,  all  democrats;  and  after  the  election  was  held,  the 
report  of  said  election  was  illegally  made,  and  was,  in  point  of  fact  as  well  as  point  of 
law,  incorrc'ct;  for,  whereas  the  election  law  requires  that  the  commissioners  of  elec- 
tion organize  themselves  into  a  board  of  county  canvassers,  by  the  chairman  of  said 
commissioners  administering  to  each  one  of  the  commissioners  the  constitutional  oath 
as  canvassers,  no  such  oath  was  administered  to  each  or  any  member  of  the  said  board 
of  commissioners,  and  their  pretended  report  was  not  sworn  to,  and  was  not  only 
informal  because  of  it  not  being  sworn  to,  but  also  incorrect  in  that  a  number  of  votes 
polled  for  W.  D.  Smith  were  added  to  the  vote  of  W.  D.  Simpson,  while  a  number  of 
votes  reported  by  the  acting  managers  as  having  been  polled  for  James  H.  Goss  were  not 
mentioned  in  the  said  pretended  report,  nor  were  a  number  of  votes  cast  for  A.  S.  Wal- 
lace for  elector  noticed  at  all. 

Deponent  further  submits  that  1,460  of  the  votes  credited  to  W.  D.  Simpson  were 
incorrectly  added  to  his  pretended  majority,  inasmuch  as  rhe  said  1,460  votes  majority 
were  reported  by  the  commissioners  of  election,  who  were  not  sworn  to  the  report; 
whereas  the  law  requires  said  report  to  be  made  by  the  county  canvassers,  they  being  , 
first  sworn. 

Q.  What  is  the  entire  number  of  registered  voters  in  Spartanburg  County  ? — A. 
About  4,500. 

Q.  What  was  the  number  of  votes  cast  at  the  election  of  the  3d  of  November,  1868  f— 
A.  About  2,060,  according  to  the  report  of  the  commissioners. 

Q.  What  is  the  difference  between  the  registered  vote  and  the  vote  cast  as  reported? — 
A.  About  2,440. 

Q.  Was  any  improper  conduct  on  the  part  of  managers  reported  to  you  after  the 
election  as  commissioner? — A.  The  managers  of  the  election  at  Spartanburg  precinct 
were  reported  to  me  for  allowing  the  democratic  committee  to  come  behind  the  voting 
box  with  them,  in  order  to  examine  the  votes,  contrary  to  law,  which  requires  said 
votes  to  be  polled  folded ;  said  democratic  committee  being  there  for  the  alleged  pur- 
pose of  examining  the  vote,  thereby  discovering  who  voted  the  republican  ticket,  and 
thus  enabling  themselves  to  execute  their  threat  relative  to  said  republican  voters.  I 
was  informed  by  T.  Stobo  Farron,  esq.,  a  prominent  democrat  of  Spartanburg,  that 
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there  was  a  similar  committee  at  eaoli  voting  precinct  in  Spartanburg  County ;  said  ' 
committees  being  sent  by  the  local  democratic  cliibs  for  the  express  purpose  of  show- 
ing the  legislature  the  folly  of  their  attempting  to  pass  any  act  capable  of  shielding 
the  republicans  from  the  results  of  voting  the  republican  ticket. 

(Objected  to  as  slanderous  and  hearsay.) 

Q.  Did  you  attend  any  republican  meetings  in  Spartanburg  County? — A.  I  did,  and 
addressed  several  such  meetings. 

Q.  Were  any  attempts  made  to  disturb  those  meetings;  and,  if  so,  by  whom? — A.  We 
were  universally  interrupted,  in  some  instances  threatened,  and  at  last  twice  compelled 
to  discontinue  the  meeting.  The  disturbances  were  raised  by  parties  claiming  to  be 
democrats ;  these  men  were  mostly  armed  with  pistols. 

Q.  Do  you  believe  that  any  legally-registered  republican  voters  were  prevented  from 
coming  to  the  polls  by  threats  and  intimidations  ? — A.  It  is  my  opinion  that  a  large 
number  of  republicans  were  prevented,  by  threats  and  intimidations,  from  voting, 
while  others  were  induced  by  said  causes  to  vote  for  the  democratic  candidates. 

Q.  What  opinions  did  you  hear  expressed  by  the  democrats  in  regard  to  the  recon- 
struction laws  and  the  State  government  organized  under  them  ? — A.  They  held  that 
the  reconstruction  acts  were  illegal,  unconstitutional,  and  void,  and  that  the  State 
government  organized  thereby  was  a  usurpation  of  the  rights  of  citizens  of  this  State, 
and  ought  to  be  resisted  by  every  means  which  God  and  nature  had  put  in  their  power. 

W.  MAGILL  FLEMING. 

The  evideBce  is  also  clear  that  in  Oconee  County  from  one  hundred 
and  fifty  to  two  hundred  fraudulent  votes  were  given  for  Mr.  Simpson, 
and  it  is  equally  well  established  that  in  every  county  many  republicans 
were  compelled  to  vote  the  democratic  ticket  and  for  Mr.  Simpson,  to 
save  their  lives.  Our  calculation  as  to  those  rejected  votes  is  very  much 
strengthened  by  the  fact  that  the  county  of  York,  which  gave  Simpson 
502  majority  in  the  fall  of  1868,  gave  a  republican  majority  of  nearly 
400  in  April,  1869,  and  the  county  of  Laurens,  which  gave  Simpson  a 
majority  of  714  in  the  fall  of  1868,  gave  a  republican  majority  of  200  in 
April,  1869. 

Under  any  one  of  the  three  views  here  presented  Colonel  A.  S.  Wal- 
lace is  entitled  to  the  seat,  and,  when  all  these  propositions  are  united, 
we  consider  the  claim  as  conclusively  and  unanswerably  established. 
The  committee,  therefore,  oilers  the  following  resolution : 

Besdlved,  That  A.  S.  Wallace  was  duly  elected  a  member  of  the  forty- 
first  Congress  from  the  fourth  district  of  South  Carolina,  and  is  entitled 
to  the  seat  he  claims  in  this  House. 


WHITTLESEY  vs.  McKBNZIE. 

Tlieic  were  allegations  of  disloyalty  in  this  case,  which  the  conmiittee  held  were  not 
sustained.    The  report  was  adopted,  ncm.  con.,  June  17. 

May  24,  1870. — Mr.  Churchill,  from  the  Special  Committee  of  Elections, 
consisting  of  Messrs.  Churchill,  Butler,  and  Burr,  made  the  following 
report : 

The  Suh-committee  of  Elections^  to  which  were  referred  the  credentials  of 
Lewis  3IeKenzie,  claiming  to  he  a  representative  from  the  seventh  con- 
gressional district  of  Virginia  in  the  forty-first  Congress,  and  also  the 
memorial  and  notice  of  contest  of  Charles  Whittlesey,  contesting  such 
claim,  and  claiming  himself  to  have  heen  elected  sucli^  representative, 
submits  unanimously  the  following  report: 

At  the  election  for  representatives  in  the  forty-first  Congress  from 
the  State  of  Virginia,  held  on  the  sixth  day  of  July,  1869,  it  appears 
from  the  evidence  in  the  possession  of  the  committee  that  in  the  seventh 
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congressional  district  of  that  State  Lewis  McKenzie  received  15,878 
votes,  Charles  Whittlesey  11,073  votes,  and  John  T.  Creighton  1  vote, 
and  that  thereupon  Lewis  McKenzie  was  declared  duly  elected  repre- 
sentative in  Congress  from  that  district,  and  as  such  has  been  sworn  in 
and  permitted  to  take  his  seat,  without  prejudice,  however,  to  the  contest 
pending  with  respect  to  his  right  thereto.  (Mis.  Doc.  No.  46,  2d  Sess. 
41st  Cong.,  pp.  54-58.) 

The  contestant  in  his  memorial  and  notice  of  contest  (p.  1-4)  raises  no 
question  as  to  the  validity  of  the  election  or  the  correctness  of  the  count, 
but  alleges  that  the  contestee  was  guilty  of  acts  in  the  early  part  of  the 
year  1861,  which  make  him  ineligible  under  the  third  section  of  the  four- 
teenth article  of  amendments  to  the  Constitution  of  the  United  States, 
and  also  make  it  impossible  that  he  should  truthfully  take  the  oath  of 
offlce  prescribed  by  the  act  of  July  2,  1862. 

The  following  is  the  third  section  of  the  fourteenth  amendment  to  the 
Constitution : 

Sec.  3.  No  person  shall  he  a  senator  or  representative  in  Congress,  or  elector  of  President 
or  Vice-President,  or  lioM  any  office,  civil  or  military,  under  the  United  States,  or  under 
any  State,  who,  having  previously  taken  an  oath  as  a  member  of  Congress,  or  as  an  officer  of 
the  United  Slates,  or  as  a  member  of  any  State  legislature,  or  as  an  executive  or  judicial  officer 
of  any  State,  to  support  the  Constitution  of  the  United  States,  shall  have  engaged  in 
insurrection  or  rebellion  against  the  same,  or  given  aid  or  comfort  to  the  enemies  thereof; 
but  Congress  may,  by  a  vote  of  two-thirds  of  each  house,  remove  such  disability. 

And  the  following  is  the  oath  of  offlce  above  referred  to: 
I,  A.  B.,  do  solemnly  swear  (or  affirm)  that  I  have  never  voluntarily  borne  arms 
against  the  United  States  since  I  have  been  a  citizen  thereof;  that  I  have  voluntarily 
given  no  aid,  countenance,  counsel,  or  encouragement  to  persons  engaged  in  armed 
hostility  thereto ;  that  I  have  neither  sought  nor  accepted  nor  attempted  to  exercise 
the  functions  of  any  office  whatever,  under  any  authority  or  pretended  authority  in 
hostility  to  the  United  States;  that  I  have  not  yielded  a  voluntary  support  to  any  pre- 
tended government,  authority,  power,  or  constitution  within  the  United  States  hostile 
or  inimical  thereto.  And  I  do  further  swear  (or  affirm)  that,  to  the  best  of  my  knowl- 
edge and  ability,  I  will  support  and  defend  the  Constitution  of  the  United  States 
against  all  enemies,  foreign  and  domestic ;  that  I  will  bear  true  faith  and  allegiance 
to  the  same;  that  I  take  this  obligation  freely,  without  any  mental  reservation  or  pur- 
pose of  evasion ;  and  that  I  will  well  and  faithfully  discharge  the  duties  of  the  office 
on  which  I  am  about  to  enter :     So  help  me  God. 

It  appears,  from  the  evidence  in  the  case,  that  the  sitting  member 
before  the  late  civil  war  had  been  repeatedly  a  member  of  the  legisla- 
ture of  the  State  of  Virginia,  and  it  is  not  denied  that  as  such  he  had 
taken  an  oath  to  support  the  Constitution  of  the  United  States. 

The  facts  which  are  claimed  by  the  contestant  to  incapacitate  the 
sitting  member  from  holding  his  seat  are  shown  by  the  evidence,  and  are 
not  disputed  by  the  sitting  member,  and  are  the  following: 

1.  On  the  21st  day  of  January,  1861,  the  house  of  delegates  of  Vir- 
ginia, of  which  the  sitting  member  was  then  a  member,  adopted,  by  a 
unanimous  vote,  one  hundred  and  eight  delegates  voting,  the  following 
resolution : 

Resolved  by  the  general  assembly  of  Virginia,  That  if  all  efforts  to  reconcile  the  un- 
happy difference  existing  between  the  two  sections  of  the  country  shall  prove  to  be 
abortive,  that,  in  the  opinion  of  the  general  assembly,  every  consideration  of  honor 
and  interest  demand  that  Virginia  shall  unite  her  des'^inyjwith  the  slaveholding  States 
of  the  South. 

The  sitting  member,  Mr.  McKenzie,  was  present  and  voted  for  this 
resolution. 

2.  On  the  14th  day  of  March,  1861,  the  senate  of  Virginia  passed, 
with  an  amendment,  and  returned  to  the  house  of  delegates  for  their 
concurrence,  "An  act  to  authorize  the  issue  of  treasury  notes."  A 
motion  was  made  to  lay  the  bill  and  amendment  on  the  table.  For  this 
motion  the  sitting  member  voted,  and  in  support  of  it  made  a  speech. 
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of  whicli  the  following  is  a  report,  which  appeared  in  the  Daily  Eich- 
moud  Whig,  of  March  15,  1861,  and  the  substantial  correctness  of  which 
is  not  disputed. 

On  the  14tli  day  of  March,  1861,  in  the  house  of  delegates  a  communication  was 
received  from  the  senate  announcing  the  passage  of  a  number  of  bills,  among  them  the 
house  bill  authorizing  the  issue  of  treasury  notes,  with  an  amendment  striking  out 
these  words :  "at  any  period." 

The  bill  requires  that  the  governor  shall  direct  the  auditor  of  public  accounts  to 
borrow  for  the  Commonwealth  of  Virginia,  from  time  to  time,  an  amount  not  exceed- 
ing in  the  aggregate,  at  any  period,  one  million  of  dollars. 

In  reference  to  the  bUl  there  was  an  animated  discussion,  in  which  some  dozen  mem- 
bers participated.    Finally,  the  senate's  amendment  was  concurred  in  and  the  bill 


During  the  debate,  Mr.  McKeuzie  said  the  house  had  bi^en  in  session  sixty-six  days, 
and,  until  a  few  days  ago,  he  had  supposed  tlie  bill  had  become  the  law  of  the  land. 
He  had  voted  for  this  bill  the  time  he  did  because  he  had  believed  it  was  important  to 
the  public  safety.  We  had  just  voted  that,  so  far  as  Virginia  was  concerned,  we  would 
not  permit  the  coercion  on  the  part  of  the  federal  government  of  any  of  the  southern 
States.  Having  come  to  this  conclusion,  he,  for  one,  was  ready  to  vote  means  to  arm 
the  State,  if  need  be. 

When  I  was  here  before  (said  Mr.  McKenzie)  I  found  the  governor  then  occupying 
the  executive  mansion  had  but  few  friends  in  this  hall.  Always  disxJossd  to  do  justice 
to  my  political  opponents,  I  was  willing  and  did  sustain  him  in  his  course.  I  knew 
him  a  long  while  ago;  we  had  belonged  to  the  same  party  once;  he  was  taken  and  I 
was  left;  but,  notwithstanding  this,  I  liked  him.  Now  we  have  another  honest  John 
Letcher.  I  find  him  with  but  few  supporters,  and  I  promised  him  aid  to  carry  out  what 
is  right,  or  any  other  governor.  I  believe  he  is  a  safe,  prudent,  conservative  governor. 
The  motion  of  my  friend,  Mr.  Haymond,  the  distinguished  chairman  of  the  committee 
of  finance,  merely  asks  to  lay  the  bill  on  the  table  for  the  purpose  of  making  an  amend- 
ment making  the  appropriation  dependent  upon  the  discretion  of  the  governor.  Why 
is  there  objection  ta this  course?    Does  anybody  presume  that  170,000  voters  of  Vir- 

finia,  a  commonwealth  extending  from  the  Potomac  to  the  Ohio  River,  a  better  armed 
tate  than  any  five  States  in  the  Union,  are  acting  from  any  fear  of  the  North  ?  Vir- 
ginia is  not  afraid.  When  the  convention  comes  to  a  decision,  and  whatever  they  do, 
and  it  is  ratified  by  the  people,  she  will  take  her  position,  and,  if  necessary,  fight.  I 
think  the  opportunity  ought  to  be  given  to  amend,  if  necessary  ;  and  I  shall,  therefore, 
vote  to  lay  it  on  the  table. 

The  motion  to  lay  on  the  table  was  defeated  by  a  large  majority,  and 
the  amendment  of  the  senate  was  then  concurred  in  and  the  bill  passed 
by  a  unanimous  A'ote,  the  sitting  member  voting  in  the  afl&rmative. 

3.  On  the  2d  of  May,  1861,  the  sitting  member  being  then  a  mem- 
ber of  the  common  council  of  the  city  of  Alexandria,  voted  in  lavor  of 
an  appropriation  of  $200  each  to  the  Emmet  Guards,  and  to  the  Irish 
volunteers,  to  aid  in  equipping  these  companies,  which  soon  after  entered 
the  confederate  service. 

4.  On  the  30th  of  April  and  6th  of  May,  1861,  six  hundred  bushels 
of  oats  belonging  to  the  sitting  member  were  taken  by  the  military 
authorities  of  the  State  of  Virginia  for  the  State,  and  were  charged  to 
the  State  on  the  account  books  of  the  sitting  member. 

It  is  not  claimed  that  the  sitting  member  has  ever  borne  arms  against 
the  United  States,  or  has  himself  engaged  in  insurrection  or  rebellion 
against  them ;  and  as  the  only  government,  aside  from  that  of  the 
United  States,  to  which  it  appears  that  he  has  ever  yielded  any  vol- 
untary support,  is  that  of  the  State  of  Virginia,  and  as 'the  State  of 
Virginia,  in  her  organized  capacity  as  a  State,  took  no  hostile  position 
against  the  United  States  until,  on  the  23d  day  of  May,  1861,  she  voted 
to  ratify  the  ordinance  of  secession,  adopted  by  her  State  convention, 
and  as  it  is  not  claimed  that  the  sitting  member  on  or  since  that  day 
was  not  an  outspoken  and  consistent  supporter  of  the  Union,  it  will  not 
seriously  be  pretended  that  he  has  ever  yielded  any  voluntary  support 
to  any  government  or  authority  within  the  United  States  and  hostile 
thereto. 
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The  question,  therefore,  to  be  considered  under  the  article  of  amend- 
ments to  the  Constitution  and  oath  in  question  is  whether  the  sitting 
member  has  given  aid  or  comfort  to  the  enemies  of  the  United  States, 
or  counsel,  countenance,  or  encouragement  to  persons  engaged  in  armed 
hostility  thereto,  and  thereby  has  rendered  himself  ineligible  to  the  seat 
he  now  occupies. 

The  committee,  after  careful  consideration,  has  concluded  that  none 
of  the  acts  alleged  and  proven  to  have  been  done  by  the  sitting  member 
disqualify  him  for  a  seat  in  this  House,  or  from  taking  the  oath  pre- 
scribed by  the  act  of  July  2, 1862. 

The  first  of  these  acts  alleged  as  a  ground  of  ineligibility  is  the  vote 
given  by  him  on  the  18th  day  of  January,  1861,  in  the  house  of  delegates 
of  Virginia,  of  which  he  was  a  member,  for  an  act  entitled  "An  act  to 
authorize  the  issue  of  treasury  notes."  By  this  bill  the  governor  of  the 
State  was  authorized,  '■^for  the  purpose  of  raising  means  for  the  defense  of 
the  State,''^  to  direct  the  auditor  of  public  accounts  to  borrow,  from 
time  to  time,  an  amount  not  to  exceed  the  sum  of  one  million  dollars,  and 
to  issue  therefor  treasury  notes.  The  bill  was  one  which  it  was  compe- 
tent for  the  legislature  of  Virginia  to  pass,  and  voting  for  it  cannot  be 
said  to  have  been  an  act  in  itself  hostile  to  the  United  States.  The  State 
was  a  State  in  the  Union,  fully  represented  in  ))oth  houses  of  Congress, 
with  a  considerable  majority  of  the  members  of  her  legislature  favorable 
to  a  continuance  of  the  Union,  and  there  was  existing  at  the  time  a  state 
of  alarm  and  uncertainty  as  to  the  future,  which  might  well  seem  to  make 
it  proper  that  the  legislature  should  give  attention  to  the  defenses  of  the 
State.  Doing  so  was  not  a  usurpation  of  any  of  the  prerogatives  of 
the  general  government,  and  the  fact  that  the  vote  in  the  house  was 
unanimous  in  its  favor  is  evidence  that  it  was  not  considered  by  the 
Union  men  of  that  body  as  an  act  of  hostility  to  the  United  States. 
Most  of  the  States  of  the  North  were  at  the  same  time  providing  means 
for  their  defense,  and  tendering  men  and  money  to  uphold  the  general 
government  in  its  rightful  authority,  and,  although  actuated  by  a  very 
different  spirit  from  that  which  actuated  the  legislature  and  people  of 
Virginia,  the  right  of  the  latter  to  provide  means  to  defend  the  State 
was  the  same  as  the  former.  Each  hoped  the  conflict  might  be  avoided, 
though  with  sympathies  widely  variant,  should  that  hope  be.  disap- 
pointed. On  the  previous  day,  (January  17, 1861,)  the  house  of  delegates, 
by  a  nearly  unanimous  vote,  the  sitting  member  voting  in  the  affirma- 
tive, had  adopted  resolutions  calling  a  convention  of  commissioners  from 
all  the  States  to  meet  at  Washington  on  the  4th  day  of  February,  1861, 
to  consider  and  agree  upon  some  plan  of  adjustment  of  the  existing  diffi- 
culties, and  there  is  nothing  to  throw  doubt  upon  the  sincerity  of  the 
sitting  member  and  of  those  voting  with  him  at  that  time  in  their  pro- 
fessions of  desire  for  such  an  adjustment. 

The  next  act  complained  of  is  the  vote  of  the  sitting  member,  three 
days  after  the  above,  on  the  21st  day  of  January,  1861,  for  a  resolution 
declaring — 

That  if  all  efforts  to  reconcile  the  unhappy  differeuces  existing  between  the  two 
sections  of  the  country  should  prove  to  be  abortive,  in  the  opinion  of  the  general 
assembly,  every  consideration  of  power  and  interest  demanded  that  Virginia  should 
unite  her  destinies  -with  the  slaveholding  States  of  the  South. 

This,  it  will  be  perceived,  wq,s  not  a  resolution  authorizing  any  action, 
but  the  expression  of  an  opinion  as  to  what  the  course  of  Virginia  s/wmM 
1)6  in  a  certain  contingency,  and  was  undoubtedly  intended  to  influence 
the  northern,  and  not  the  seceded  States,  by  making  the  former  readier 
to  listen  to  and  accept  terms  of  accommodation  that  might  be  satisfac- 
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tory  to  the  latter.  This,  too,  was  unanimously  adopted,  every  Union 
man  present  and  A'oting — voting  for  it.  While  we  disagree  entirely  from 
the  sentiment  expressed  by  the  resolution,  and  while  subsequent  events 
proved  its  incorrectness  in  the  terrible  punishment  that  fell  upon  Vir- 
ginia for  pursuing  the  course  here  indicated,  as  that  to  which  her  interest 
as  well  as  her  honor  pointed  her,  the  committee  is  unable  to  see  in  its 
support  an  act  of  such  treasonable  character  as  would  work  a  disquali- 
fication of  the  sitting  member  for  the  seat  he  occupies. 

The  third  act  was  on  the  14th  day  of  May,  1861,  when  the  above- 
mentioned  act  to  authorize  the  issue  of  treasury  notes  came  back  from 
the  senate  with  a  slight  amendment,  which  was  concurred  in  by  .the 
house  of  delegates,  and  the  bill  passed  by  a  unanimous  vote  of  the  house. 
What  has  been  said  above  as  to  the  vote  of  the  sitting  member,  when 
this  bill  was  first  before  the  house,  may  again  be  repeated  here. 

The  situation  had  become  much  graver  and  more  complicated.  But 
Virginia  was  yet  in  the  Union;  her  senators  were  on  that  very  day  in 
their  seats  in  the  Senate  of  the  United  States,  and  taking  part  in  the 
disciission  as  to  what  should  be  done  with  the  seats  of  senators  whose 
States  had  adopted  ordinances  of  secession,  and  it  was  yet  the  purpose 
and  the  hope  of  the  Union  men  of  the  State  that  the  State  should  re- 
main in  the  Union.  The  speech  made  by  the  sitting  member  on  this 
occasion  in  the  house  of  delegates  is  urged  as  giving  character  to  his 
vote,  and  as  furnishing  independent  evidence  of  his  ineligibility.  In 
this  speech,  referring  to  his  former  vote  upon  this  bill,  he  said  that  he 
then  voted  for  it  because  he  regarded  it  important  for  the  public  safety; 
that  they  had  just  voted  that,  so  far  as  Virginia  was  concerned,  they 
would  not  permit  the  coercion  on  the  part  of  the  federal  government  of 
any  of  the  southern  States,  and  that,  having  come  to  that  conclusion, 
he  w£ls  ready  to  vote  the  means  to  arm  the  State,  if  need  be. 

The  journal  of  the  house  of  delegates  shows  that  the  sitting  member 
did  not  vote  for  this  resolution  relating  to  coercion,  but  the  house  hav- 
ing adopted  it,  he  was  willing  to  vote  whatever  was  necessary  to  give 
the  State  the  means  for  her  defense. 

At  the  time  when  this  vote  was  given  and  this  speech  made,  many  of 
the  warmest  friends  of  the  Union,  North  and  South,  doubted  the  right 
of  the-  general  government  to  coerce  a  State.  The  right  had  been 
explicitly  denied  by  the  head  of  the  last  administration,  and  the  new 
President  had  failed  to  avow  it,  or,  at  least,  any  purpose  to  exercise  it. 

The  language  of  President  Lincoln  in  his  inaugural  message  is  so 
significant  that  I  quote  it: 

The  power  confided  to  me  will  be  used  to  hold,  occupy,  and  possess  the  property  and 
places  belonging  to  the  government,  and  to  collect  the  duties  and  imposts ;  hut  beyond 
what  may  6e  necessary  for  these  objects,  there  will  be  no  invasion,  no  using  of  force  against  or 
among  the  people  anywhere.  When  hostility  to  the  United  States  in  any  interior  locality 
shall  be  so  great  and  universal  as  to  prevent  competent  resident  citizens  from  holding 
federal  offices,  there  will  be  no  attempt  to  force  obnoxious  strangers  among  the 
people  for  that  object.  While  the  strict  legal  right  may  exist  in  the  government 
to  enforce  the  execution  of  their  offices,  the  attempt  to  do  so  would  be  so  irritating,  and 
so  nearly  impracticable  withal,  I  deem  it  better  to  forego  for  the  time  the  uses  of  such 
offices. 

If  the  President  of  the  United  States,  himself  from  a  free  State,  could 
make  so  guarded  a  statement  of  the  right  of  the  government  in  this 
respect,  we  can  pardon  something  to  words  spoken  by  a  southern  man 
in  the  heat  of  debate,  concurring  in  the  action  of  the  house  of  delegates 
in  denying  the  existence  of  a  right  which  the  President  himself  had  not 
ventured  distinctly  to  claim,  and  expressing  a  readiness  to  make  that 
denial  effective.    When  the  time  came,  as  it  soon  did,  when  he  was 
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obliged  to  act  with  reference  to  this  question,  he  took  sides  definitely 
and  firmly  with  the  friends  of  the  Union. 

The  charge  that  he  voted  money  to  equip  men  for  the  confederate  mil- 
itary service  is  not  sustained  by  the  evidence.  By  a  law  passed  the 
previous  winter,  it  had  been  provided  that  counties  and  municipalities 
should  have  power  to  arm,  in  their  discretion,  such  portion  of  the  militia 
of  their  localities  as  might  l)e  without  arms.  On  the  23d  of  April,  1861, 
a  committee  was  appointed  by*the  common  council  of  Alexandria  to  con- 
fer with  the  county  court  on  the  subject  of  an  appropriation  for  the 
volunteer  companies  of  Alexandria.  Mr.  McKenzie  was  a  member  of 
the  common  council  and  present  at  the  meeting,  but  it  does  not  appear 
that  he  voted  upon  the  appointment  of  the  committee. 

At  a  special  meeting  of  the  common  council,  held  on  the  2(1  day  of 
May,  1861,  this  committee  reported  in  favor  of  a  joint  appropriation  by 
the  city  and  county  of  $2,500,  to  be  divided  among  nine  companies 
named  in  the  report.  Mr.  McKenzie  moved  as  a  substitute  for  the  report 
that  $200  to  each  be  appropriated  to  aid  in  equipping  the  Emmet  Guards 
and  Irish  Volunteers,  and,  though  at  first  lost,  was  at  last  substantially 
adopted.  This  action  was  taken  nearly  three  weeks  before  the  people 
of  Virginia  voted  upon  the  ordinance  of  secession,  and  while  the  State 
was  yet  in  the  Union,  and  when  (as  the  witness  Hefllebower  testifies, 
page  80)  "there  was  yet  great  reason  for  hoping  it  would  not  go  out." 
These  companies  were  comjjanies  of  Virginia  militia,  not  in  the  confederate 
service,  nor  does  it  appear  that  they  then  contemj)lated  entering  that 
service,  although  they  did  so  enter  immediately  after  the  secession  of 
the  State,  and  continued  therein  till  the  close  of  the  war.  But  the  action 
of  Mr.  McKenzie  was  regarded  by  the  friends  of  secession  at  the  time  as 
opposed  to  them,  and  as  in  the  interest  of  the  Union  cause.  George  T. 
Whittington,  a  witness  called  by  the  contestant,  who  was  a  member  of 
the  common  council  at  the  time,  and  who  made  the  report  in  favor  of  the 
appropriation  of  $2,500  for  equipping  these  companies,  and  who,  in  June, 
1861,  became  a  lieutenant  in  one  of  them,  says : 

The  original  amount  offered  was  $2,500,  but  Mr.  McKenzie  moved  the  amendment  of 
$200  for  the  purpose  of  killing  the  liill,  and  received  abuse  from  me  and  others  for  his 
action.  It  was  so  considered  by  Mr.  McKenzie's  friends  that  his  action  in  regard  to 
tlie  appropriations  was  loyal  Unionism  in  Alexandria  at  that  time. 

The  testimony  of  Hefflebower  (page  80)  shows  how  this  action  was 
regarded  by  the  Union  men  of  Alexandria  at  the  time. 

As  to  the  grain  charged  to  have  been  furnished  by  the  sitting  member 
to  the  provisional  confederate  government,  the  evidence  shows  that  it 
was  taken  by  the  military  authorities  of  the  State  of  Virginia.  Charles 
E.  Stewart,  who  was  a  colonel  of  Virginia  militia,  and  in  command  of 
the  city  of  Alexandria  under  the  authority  of  the  governor  of  the  State, 
says,  (page  77 :) 

The  grain  of  Mr.  McKenzie  I  directed,  knowing  him  to  be  disloyal  to  the  State  of 
Virginia,  to  be  watched,  with  any  other  merchandise  or  property  he  possessed,  and  to 
be  seized  whenever  wanted,  and  under  that  general  order  his  was  seized. 

George  T..  Whittington  says,  (p.  37 :) 

I  know  that  there  was  grain  taken  from  his  warehouse  on  a  Sunday  afternoon  ;  the 
exact  date  I  do  not  remember.  I  went  with  the  detail  by  order  of  the  colonel  in  com- 
mand.    It  was  taken  for  the  use  of  the  confederate  service. 

There  is  no  evidence  whatever  that  he  sold  or  voluntarily  parted  with 
the  grain  so  seized,  while  there  is  evidence  that  he  refused  to  sell  to  the 
State  troops,  telling  one  of  their  officers,  who  said  it  might  be  seized, 
"  I  cannot  help  that,  but  I  can  help  selling,"  (p.  90.)  The  fact  that  he 
took  a  receipt  for  the  grain,  or  that  he  charged  it  to  the  State  of  Vir- 
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ginia,  proves  nothing  to  the  contrarj'  of  the  above  evidence,  since  the 
evidence  shows  the  seizing  officers  were  directed, by  the  colonel  in  com- 
mand to  give  such  receipts  on  making  seizures,  (p.  78,)  showing  that  the 
property  was  taken  for  the  State  of  Virginia,  and  to  be  paid  for  by  the 
State,  and  that  they  were  actually  given,  (p.  37,)  and  the  charge  in  the 
books  of  the  sitting  member  might  well  be  made  in  the  hope  that  at  some 
future  time  he  might  obtain  payment  from  the  State  for  the  property  so 
taken.  4 

A  good  deal  of  evidence  in  this  case  was  taken  to  show  that  the 
sitting  member  before,  during,  and  after  the  occurrence  of  the  acts 
charged  as  making  him  ineligible,  was  known  and  accepted  generally 
by  all,  both  the  loyal  and  the  disloyal  people  of  his  acquaintance  in 
Alexandria  and  vicinity,  as  a  friend  of  the  Union  cause.  It  is  well 
argued  by  the  contestant  that  this  cannot  be  received  as  a  defense  for 
two  reasons :  first,  that  the  sitting  member  has  served  no  answer  in  this 
case,  as  required  by  the  laws,  and,  therefore,  cannot  set  up  in  the  evi' 
deuce  any  matter  by  way  of  defense  to  the  charges  of  the  contestant, 
except  such  as  may  tend  to  negative  the  charges;  and  second,  that  if 
the  acts  make  him  ineligible,  neither  prior,  subsequent,  nor  contempo- 
raneous loyaltj'  could  make  him  eligible,  or  do  more  than  furnish  a 
ground  for  him  to  ask  to  be  relieved  from  his  disabilities.  But  this  evi- 
dence, though  not  receivable  as  a  defense,  is  properly  to  be  received,  as 
enabling  us  the  better  to  understand  the  acts  themselves,  and  to  deter- 
mine their  true  character. 

The  evidence  of  George  T.  Whittington,  (p.  37,)  a  witness  called  by 
the  contestant,  and  who  was  a  member  of  the  common  council  of  Alex- 
andria, with  the  sitting  member,  in  the  spring  of  1861,  and  was  also  an 
active  supporter  of  the  secession  movement,  is  as  follows : 

Question.  How  long  have  you  known  Lewis  McKenzie  ? — Answer.  I  have  known  him 
all  my  life. 

Q.  Have  you  always  regarded  him  as  a  Union  man,  and  has  he  heen  so  generally 
esteemed  ? 

(Objected  to  by  contestant,  for  reasons  before  stated  to  similar  questions.) 

A.  Moat  undoubtedly  ;  he  has  been  an  anti-slavery  man  for  a  number  of  years,  ever 
since  I  have  known  him. 

Q.  Did  you  serve  i  u  the  common  council  in  April  and  May,  1861,  with  Lewis  McKenzie, 
Wm.  D.  Massey,  Andrew  Jamieson,  Allen  C.  Harmon,  and  Samuel  Miller?  and,  if  yes, 
state  whether  they  were  not  regarded  as  devoted  Union  men. 

(The  contestant  objects  to  the  latter  part  of  the  interrogatory  for  reasons  stated 
before.) 

A.  I  did  serve  with  them,  and  regarded  them  as  Union  men. 

Q.  Was  the  fidelity  of  either  of  these  gentlemen  to  the  Union  cause  called  in  ques- 
tion by  reason  of  their  votes  in  the  common  council  upon  the  subject  of  equipping 
volunteer  companies? 

(Objected  to  by  contestant  for  reasons  stated  before.) 

A.  It  was  not ;  on  the  contrary,  they  got  a  great  deal  of  abiisefrom  persons  represent- 
ing the  secession  view  of  the  question. 

Q.  Was  not  Mr.  McKenzie,  prior  to  the  secession,  active  and  earnest  in  his  opposition' 
to  that  movement ;  and  how  did  he  vote  ? — A.  He  certainly  was ;  but  how  ho  voted  I 
do  not  know.    I  was  not  in  town. 

Q.  While  in  the  common  council,  did  you  not  regard  Mr.  McKenzie  as  doing  his  best 
to  obstruct  and  defeat  all  appropriations  for  the  equipment  of  troops  for  the  confeder- 
ate service  ? 

(Objected  to  by  contestant,  because  it  calls  for  the  witness's  opinion  upon  Mr.  Mc- 
Kenzie's  acts,  and  not  for  the  acts  themselves.) 
■  A.  Certainly ;  most  undoubtedly  he  did. 

Theevidenceof  Colonel  Charles  E.Stewart,  (pp.  77,  78,)  also  an  active 
secessionist,  and  who  was  in  command  of  Alexandria  under  orders  from 
the  governor  of  Virginia,  in  the  latter  part  of  April  and  first  of  May, 
1861,  is  as  follows: 

Question.  State  your  age,  profession,  and  residence.— Answer.  My  age  forty -four; 
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my  profession  is  attorney  at  law ;  anil  am  a  native  aucl  resident  of  Alexandria,  Vir- 
ginia. 

Q.  State  if,  prior  to  and  at  the  time  of  the  passage  of  the  ordinance  of  secession,  j'ou 
lield  any  military  position  in  Alexandria;  if  so,  what,  and  under  what  authority ?— A. 
Some  two  or  three  years  prior  to  the  ordinance  of  secession  I  was  elected,  under  the 
laws  of  the  Commonwealth  of  Virginia,  colonel  of  the  One  hundred  and  seventy-fifth 
regimrnt  of  the  Virginia  militia,  which  embraced  the  volunteer  and  militia  force  of  the 
city  and  county  of  Alexandria ;  I  was  commissioned  by  Governor  Henry  A.  Wise;  and 
at  the  time  of  the  ordinance  of  secession  I  was  in  coiiimand  of  the  city  of  Alexandria 
by  the  authority  of  Governor  John  Letcher,  and  by  his  orders  through  the  adjutant 
general  of  the  State,  William  H.  Richardson. 

Q.  While  so  in  command,  did  you  issue  any  orders  for  the  seizure  of  quartermaster 
and  commissary  stores;  and,  if  yes,  whether  any  grain  or  property  belonging  to  Mr. 
McKenzie  was  seized  and  taken  for  the  use  of  your  command? — A.  About  the  time  of 
the  passage  of  the  ordinance  of  secession  I  received  information  that  the  agents  of  the 
United  States  government  had  purchased  large  numbers  of  cattle  in  the  upper  country, 
which  were  on  their  way  to  Washington ;  and  were  also  purchasing  in  Alexandria, 
from  Mr.  MoKenzie  and  other  merchants,  large  quantities  of  quartermaster  and  com- 
missary supplies  for  the  federal  troops  then  in  and  approaching  Washington.  There 
were  several  canal-boats  and  one  steamboat  being  loaded  with  supplies  of  that  descrip- 
tion, when  I  issued  an  order  to  intercept  the  cattle,  and  sent  a  detachment  for  that 
purpose  on  to  the  Chain  bridge  and  one  to  the  Long  bridge,  wlio  reported  to  me  that 
they  did  intercept  the  cattle ;  and  another  detachment  to  the  canal-boats  and  the 
steamboat  to  prevent  the  loading  of  the  supplies;  whereupon  I  telegraphed  to  Gov- 
ernor .John  Letcher,  who  had  ordered  me  to  keep  him  informed  of  all  I  did,  by  telegraph ; 
to  which  I  received  the  original  telegram  filed  herewith,  and  marked  Exhibit  No.  3, 
and  made  a  part  of  these  depositions.  I  had  established  my  headquarters  in  a  room 
adjoining  the  telegraph  office,  on  the  second  floor  of  Arnold's  building,  corner  of  King 
and  Eoyal  streets.  I  was  informed,  after  issuing  the  orders  for  seizing  these  supplies, 
that  Lewis  McKenzie  had  sent  a  telegram  to  the  authorities  at  Washington  of  a  nature 
disloyal  to  the  State  of  Virginia,  and  was  urged  to  arrest  him  and  send  him  to  Eioh- 
mond  ;  but  being  on  terms  of  personal  enmity  to  Mr.  McKenzie,  I  refused  to  do  so,  hut 
took  possession  of  the  telegraph  office  and  placed  a  sentinel  at  the  door,  which  was  just 
opposite  my  headquarters,  and  allowed  no  telegram  to  be  issued  to  Washington  or  else- 
where, without  my  own  supervision,  or  that  of  one  of  my  officers,  or  some  one  apjiointed 
for  that  purpose.  The  grain  of  Mr.  McKenzie  I  directed,  knowing  him  to  be  disloyal 
to  the  State  of  Virginia,  to  be  watched,  with  any  other  merchandise  or  other  property 
he  possessed,  and  to  he  seized  whenever  wanted  ;  and  under  that  general  order  his  was 
seized. 

Q.  Prior  to,  and  at  the  time  of  the  adoption  of  the  ordinance  of  secession,  in  May, 
1861,  what  had  been  and  were  Mr.  McKeuzie's  political  sentiments,  and  how  his  politi- 
cal status  was  regarded  here  by  people  of  all  parties  ? — A.  Mr.  McKenzie  was  regarded 
by  me  and  by  the  community  as  an  abolitionist,  or  a  man  favorable  to  emancipation, 
and  as  an  iincomiiroraisiug  Union  man  under  all  circumstances.  As  a  supporter  of 
James  Buchanan,  I  publicly  denounced  him  as  an  abolitionist  in  a  public  speech  at  the 
market-house. 

Q.  Were  your  orders  relating  to  quartermaster  and  commisary  supplies,  to  which 
you  have  referred,  issued  against  Union  men  as  a  class,  or  generally,  to  have  such  sup- 
plies taken  whenever  necessary,  wherever  they  could  be  found,  without  discrimination 
as  to  whether  the  possessors  were  secessionists  or  not  ? — A.  My  orders  were  general,  no 
persons  that  I  know  of  having  openly  avowed  themselves  unconditional  Union  men, 
with  the 'exception  of  Judge  Wylie,  Lewis  McKenzie,  and  Sewal  B.  Corbitt;  these 
were  the  only  ones  that  I  heard  of.  There  was  no  discrimination  in  the  world,  except 
that  I  ordered  the  warehouse  of  Lewis  McKenzie  to  be  watched,  to  prevent  supplies 
being  sent  to  Washington  for  the  federal  troops.     This  was  by  verbal  order. 

The  evidence  of  William  B.  McClnre  (p.  90)  is  as  follows : 

Question.  State  your  age,  residence,  and  occupation. — Answer.  I  am  forty-five;  I 
reside  in  Fairfax  County,  near  Alexandria ;  am  clerk  or  agent  for  Lewis  MoKenzie. 

Q.  Hnw  long  have  you  known  Lewis  McKenzie,  and  hOw  was  he  regarded  as  to  his 
Union  sentiments  prior  to  and  after  the  ordinance  of  secession  ? — A.  I  have  known 
liim  for  twenty  years;  I  regard  him  as  the  most  devoted  Union  man  I  have  been 
acquainted  with,  and  I  think  he  was  also  regarded  in  that  light  by  all  old  residents 

here. 

Q.  Will  you  state,  during  the  occupancy  of  Alexandria  by  the  Virginia  State  troops, 
shortly  after  the  passage  of  the  ordinance  of  secession  by  the  convention,  any  acts  of 
Mr.  McKenzie  tending  to  show  his  devotion  to  the  Union  and  opposition  to  secession  ? 

A.  The  Monday  following,  or  the  19th  day  of  April,  I  may  not  be  correct  as  to  date, 

a  number  of  young  men  in  uniform  and  out  of  uniform  pinned  to  their  hats  or  their 
<!oats  what  -were  called  secession  cockades.     Some  of  those  young  men  were  employed 
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as  clerks  by  various  mercUauts  in  Alexaudiia,  and,  in  their  capacity  as  clerks,  called  at 
Mr.  McKenziu's  office  to  collect  accounts,  and  came  there  wearing  these  secession  cock- 
ades. One  of  them,  named  Kemper,  Mr.  McKenzie  being  more  intimate  with,  he  pulled 
the  cockade  from  him  and  trampled  it  under  foot,  and  told  him  if  he  went  on  that  way 
he  would  get  hung.  The  others  he  ordered  out  of  the  office,  saw  them  to  the  door  of  the 
warehouse,  and  said  he  would  pay  no  bills  to  any  one  wearing  secession  colors,  but 
would  send  me  around  and  pay  their  employers.  A  soldier  in  uniform,  and  armed, 
said :  "  If  I  put  on  those  colors,  would  you,  Mr.  McKenzie,  turn  me  out ! "  "  Yes,"  replied 
Mr.  McKenzie,  "  or  at  least  I  would  try."  Mr.  McKenzie  went,  accompanied  by  me,  to 
a  German  ship  Mr.  McKenzie  was  loading  with  grain  for  Liverpool.  On  her  deck  were 
several  young  men  sent  there  to  see  the  grain  bought  was  correctly  weighed.  These 
young  men  had  on  secession  cockades;  Mr.  McKenzie  ordered  them  off  the  deck;  on 
their  refusing;  he  got  the  captain  to  turn  them  off,  refusing  to  receive  any  grain  accom- 
panied with  secession  colors.  The  young  men  complied  then,  and  took  down  their 
cockades.  This  produced  much  hostility  to  Mr.  McKenzie,  and  led  to  the  military 
order,  I  believe,  forbidding  the  loading  of  tlie  vessel,  and  caused  her  to  go  to  New  York 
to  get  a  cargo,  thus  shutting  out  the  oats  we  had  in  store  for  her.  Another  act  of 
hostility,  as  I  view  it,  to  the  State  troops  was,  he  refused  to  sell  them  oats ;  then  they 
seized  fifty  bushels.  In  a  few  days  they  came  again  and  sought  to  buy  oats  ;  Mr.  Mc- 
Kenzie refused.  "  Perhaps  they  will  be  seized,"  said  one  of  the  officers.  "  I  cannot 
help  that,"  replied  Mr.  McKenzie,  "but  I  can  help  selling."  Another  act  of  hostility  to 
the  State  troops,  as  I  view  it,  was,  a  Captain  Towson  was  getting  up  a  company 
largely  composed  of  Irishmen.  Mr.  McKenzie  found  that  some  of  them  had  enlisted 
through  fear ;  that  some  of  them  were  British  subjects.  These  he  got  released  as  such ; 
some  of  them  he-  gave  money  to  to  desert  and  go  North  with.  Captain  Towson  found 
this  out,  and  came  to  Mr.  McKenzie  complaining  of  it ;  said  it  was  treason  to  the  State, 
and  if  persisted  in  would  prove  a  hanging  matter.  McKenzie's  reply  was,  in  effect, 
"  Towson,  you'll  get  hung  first  if  you  don't  mind  what  you  are  doing.  I  don't  think 
Virginia  has  need  of  soldiers."  I  also  often  heard  McKenzie  advise  officers  and  soldiers 
of  the  danger  that  might  arise  if  their  course  was  persisted  in ;  he  hoped  the  State 
would  never  ratify  the  ordinance  of  secession.  In  fact,  from  my  intimate  and  confi- 
dential relations  with  Mr.  McKenzie,  at  that  time,  I  found  him  incessantly  at  work  to 
counteract,  as  far  as  he  could,  all  tendencies  to  secession  on  the  part  of  the  people. 

We  conclude  that  notMng  shown  in  the  evidence  in  this  case  makes 
the  sitting  member  iueUgible  under  the  fourteenth  article  of  amendments 
to  the  Constitution  of  the  United  States,  or  debars  him  from  taking  the 
oath  prescribed  by  law,  and  this  makes  it  unnecessary  for  us  to  consider 
the  question  very  ably  presented  by  the  contestant  in  his  argument,  as 
to  the  effect  of  such  ineligibility,  if  shown,  upon  votes  cast  for  the  sit- 
ting member ;  and  we  conclude  with  recommending  to  the  House  the 
adoption  of  the  following  resolutions : 

Resolved,  That  Charles  Whittlesey  is  not  entitled  to  a  seat  as  a  mem- 
ber of  the  forty  first  Congress  from  the  seventh  congressional  district  of 
Virginia. 

Resolved,  That  Lewis  McKenzie  is  entitled  to  a  seat  as  a  member  of 
the  forty-first  Congress  from  the  seventh  congressional  district  of  Vir- 
ginia. 


•     DAEEALL  VS.  BAILEY. 

Allegations  of  intimidation  and  violence.  Held  by  the  committee  that  the  precincts 
or  parishes  where  violence  and  intimidation  prevailed  should  be  thrown  out,  and  the 
result  deduced  from  the  returns  in  the  peaceable  parishes. 

The  House  sustained  the  report,  (July  2,)  67  to  64.  A  motion  to  reconsider  was  made, 
and  it  was  laid  on  the  table,  (July  6 :)  yeas,  96 ;  nays,  77. 

April  28,  1870. — Mr.  Stevenson,  from  the  Committee  of  Elections,  made 

the  following  report : 

The  Committee  of  Elections,  to  which  were  referred  the  contested  election 
cases  from  the  State  of  Louisiana,  submits  the  following  report: 

The  third  congressional  district  of  the  State  of  Louisiana  comprises 
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tlie  following  i)arishes:  St.  Mary,  St.  Martin,  Assumption,  Ascension, 
Vermillion,  Calcasieu,  Lafayette,  St.  Landry,  Iberville,  East  Feliciana, 
Bast  Baton  Eouge,  and  West  Baton  Eouge. 

The  official  returns  of  the  congressional  election  in  ^N^oveniber,  1868, 
ai^e  as  follows : 

Beturns  of  votes  cast  for  member  of  Congress  in  the  third  district,  Stats  of 
Louisiana ^  November  3,  1868. 


Parisbee. 

Baili'y. 

4,683 
1,420 

957 
1,814 
1,365 
1,119 

703 

433 
1,350 
1,408 

813 

Darrall. 

St.  LaiKlry . 

Lafayette                                                                   -         

St.  Mary 

i,  132 

1,383 

1,490 

2,086 

585 

1,246 

644 

Calcasieu 

2 

Total 

16, 065 

8,568 

I  hereby  certify  that  the  above  is  a  correct  copy  of  the  returns  from  the  third  district, 
State  of  Louisiana. 

GEORGE  E.  BOVEE, 

Secretary  of  State,  Louisiana. 
New  Orle.vxs,  Fehruary  1,  1869. 

The  parish  of  St.  Martin  was  omitted  because  there  was  no  legal 
return,  and  this  defect  has  not  been  cured  nor  supplied  by  other  evi- 
dence. Upon  these  returns  an  informal  and  imperfect  certificate  was 
issued  to  the  contestee. 


THE    ISSUE. 


The  contestant  alleges- 


1.  That  the  vote  of  the  parish  of  St.  Martin  was  properly  rejected  by  the  board  of 
canvassers  of  this  State  for  want  of  legal  returns,  and  should  be  rejected  for  the  same 
reasons  by  the  House  of  Representatives. 

2.  That  all  the  votes  of  the  parishes  of  St.  Landry,  St.  Mai-tin,  St.  Mary,  Vermillion,  and 
Lafayette,  cast  at  the  said  election  of  November  3,  1868,  should  be  rejected,  and  the 
election  in  the  said  parishes  be  declared  null  and  void  ;  and  this  for  the  reason  that,  at 
the  time  of  and  before  the  election,  there  prevailed  in  all  of  said  parishes  a  state  of 
anarchy,  a  total  absence  of  all  civil  or  military  authority  able  or  willing  to  keep  the 
peace,  or  to  protect  life,  or  to  secure  a  free  and  fair  expression  of  the  will  of  the  peo- 
ple at  the  baUot-box. 

That  there  existed  in  all  of  said  parishes  a  condition  of  intimidation  ahd  terror, 
brought  on  and  kept  up  by  the  democratic  party  of  those  parishes,  so  great  and  uni- 
versal as  to  make  it  dangerous  to  life  for  the  people  to  express  their  political  senti- 
ments or  to  vote  according  to  the  dictates  of  their  judgment ;  that  during  this  condition 
of  anarchy  the  presses  of  the  party  to  which  I  belong  in  those  parishes  were  destroyed, 
and  the  editors  murdered  or  driven  from  the  country  ;  that  all  the  known  leaders  of 
the  party  to  which  I  belong  were  either  murdered  or  driven  from  their  homes,  and 
this  condition  of  anarchy  compelled  the  people  remaining  in  said  parishes  for  the  most 
part  either  to  refrain  from  voting  at  all,  or  else  to  vote  with  the  democratic  party ;  and 
this  they  were  compelled  to  do  in  order  to  save  their  lives  and  property. 

That  all  voting  in  these  parishes  was  done  under  duress  and  coercion,  and  should  be 
considered  null  and  void  on  the  proof  of  the  above  allegations. 

And  further,  that  in  the  remaining  parishes  of  East  Feliciana,  East  and  West  Baton 
Eouge,  Iberville,  Assumption,  Ascension,  and  Calcasieu,  where  the  election  was  con- 
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ducted  with  any  degree  of  fairness,  I  received  a  majority  of  the  votes,  and  am  entitled 
to  the  seat. 

The  contestee  denies  the  allegations  of  violence  and  says: 

Fonrthhj.  The  election  held  in  the  third  congressional  district,  on  the  3d  day  of  No- 
vember, 1868,  AN-as  a  valid  election.  Both  parties  allege  that  it  was,  and  claim  seats  in 
virtue  of  it.  The  House,  sustaining  the  views  of  the  majority  of  the  Committee  of 
Elections  in  the  contested  case  of  Hunt  vs.  Sheldon,  held  that  violence  and  fraud  in  one 
or  more  parishes  of  a  district  might  warrant  the  exclusion  of  the  votes  of  those  par- 
ishes, but  did  not  invalidate  the  election  as  a  whole. 

FifMy.  Contestant's  averment  of  fraud  and  intimidation  is  specially  denied. 

Both  parties  affirm  the  validity  of  the  election  in  seven  parishes, 
while  the  contestee  affirms,  and  the  contestant  denies,  the  validity  of  the 
election  in  five  parishes,  including  St.  Martin,  from  which  there  is  no 
valid  return,  and  which  must,  in  any  event,  be  rejected. 

THE   EEGISTRY — WHITE   AND   COLOEED. 

The  number  of  registered  electors  in  the  district  was 28, 486 

Of  colored  electors 18, 881 

Majority  of  colored  voters 9, 276 

The  colored  nearly  double  the  white  voters. 

PEACEABLE  AND  VIOLENT. 

The  entire  registry 28, 486 

That  of  the  seven  uncontested  parishes  was 15, 294 

That  of  the  contested  parishes _ 13, 192 

A  majority  in  the  peaceable  parishes  of 2, 102 

THE   VOTE. 

The  vote  cast,  (including  the  alleged  vote  of  St.  Martin,  of  which 
there  is  no  return,)  was 26, 106 

The  vote  in  the  uncontested  parishes  was 14, 627 

The  vote  in  the  contested  parishes,  (including  alleged  vote  of  St. 
Martin,)  was 11, 479 

Majority  in  the  peaceable  parishes 3, 148 


There  can  be  no  question,  therefore,  whether  there  was  a  valid  elec- 
tion in  the  part  of  the  district  which  is  uncontested.  It  contained  nearly 
two-thirds  of  the  territory,  and  a  large  majority  of  registered  electors 
and  of  actual  voters. 

THE  CONTESTED  PAKISHES. 

In  the  parishes  which  are  contested,  viz.,  St.  Landry,  St.  Mary,  Lafay- 
ette, St.  Martin,  and  Vermillion,  the  number  of  registered  electors  was 
13,192,  of  whom  7,817  were  colored,  as  follows : 

St.  Landry 3, 102 

St.  Mary 2, 085 
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Lafayette 766 

St.  Martin 1,  618 

Vermillion 246 

Total 7, 817 


xV  majority  of  registry. 

At  the  April  election,  1S6S,  these  parishes  cast  6,322  republican 
votes. 

At  the  November  election  the  republican  vote  was  recluced  to  1,155. 

In  three  of  these  parishes  the  contestant  received  not  one  vote,  viz., 
St.  Landry,  Lafayette,  and  Vermillion,  where  there  were  4,114  colored 
electors  registered. 

In  St.  Martin  there  are  said  to  have  been  cast  but  twenty-fixe  repub- 
lican votes,  though  there  were  1,618  colored  voters.  In  St.  Mary  a 
part  of  the  republican  vote  was  cast  under  cover  of  troops  who  arrived 
in  the  parish  the  night  before  the  election,  too  late  for  the  fact  to  be  gen- 
erally known,  or  for  the  people  to  be  reassured. 

In  this  parish  there  were  2,200  colored  voters ;  and  the  republicans 
cast  2,048  votes,  and  carried  the  parish  in  the  spring  by  a  heavy  majority. 
Dr.  Darrall,  the  jiresent  contestant,  receiving  a  majority  of  1,218  for 
State  senator. 

VIOLENCE. 

These  results  were  procured  hy  violence.  The  bloodiest  rioting  and 
the  darkest  deeds  which  were  done  in  the  State  were  committed  in  these 
contested  parishes  of  this  district. 

ST.   LANDRY. 

St.  Landry  is  a  rich  sugar  and  cotton-planting  parish  on  the  river 
Teche.  The  whites  are  generally  of  French  descent.  They  were  thor- 
oughly rebellious  and  never  conquered.  There  were  some  old  whigs, 
some  Germans,  and  some  new  settlers  who  were  republican.  There  was 
a  colored  majority. 

The  canvass  was  active  and  sharp ;  both  parties  were  well  organized: 
the  republicans  into  clubs,  and  the  democrats  as  Knights  of  the  White 
Camelia. 

The  republicans  had  processions  and  mass  meetings,  and  mustered 
about  2,500  voters,  when  armed  democrats  appeared  at  a  republican 
meeting  and  disturbed  it. 

Mr,  Emerson  Bently,  school-teacher  and  editor  of  the  rei)ublican 
paper,  noticed  the  disturbance,  and  thereupon  he  was  attacked  in  his 
school-house  among  his  pupils  by  men,  who,  leveling  their  revolvers 
upon  him,  beat  him  severely.  The  frightened  children  ran  out,  giving 
the  alarm,  and  crying  that  Mr.  Bently  was  killed.  This  spread  terror 
among  the  colored  people  and  excited  the  whites.  A  white  republican 
was  shot.  Alarming  rumors  arose  aud  flew  abroad  that  the  whites 
were  killing  the  colored  people,  and  that  the  colored  were  arming  for 
fight.  The  whites  took  possession  of  Opelonsas,  and  dispatched  cou- 
riers to  every  part  of  the  parish  to  call  in  the  Knights  of  the  White  Ca- 
melia. One  or  two  colored  couriers  escaped  and  gave  excited  accounts 
to  their  friends. 

As  fast  as  the  news  spread,  the  excitement  grew.  Armed  bauds  of 
white  men  scoured  the  country.     A  party,  mounted  and  fully  armed, 
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attempted  to  capture  some  colored  mea  who  were  collected  at  Pail- 
let's  plantation,  near  Opelousas.  Firing  ensued.  Several  whites  were 
wounded,  and  four  colored  men  killed  and  one  wounded,  and  the  rest 
surrendered  and  were  taken  prisoners  to  Opelousas,  and  lodged  in  jail 
with  other  captives. 

During  that  day  and  night  the  entire  body  of  democrats  of  the  parish 
gathered  in  Opelousas,  and  it  is  estimated  that  twenty-five  hundred  men 
were  there,  fully  armed  and  equipped  for  war.  At  night  they  took  the 
prisoners  from  the  jail,  in  the  presence  and  with  the  consent  of  the  dep- 
uty sheriff  and  jailor,  and  killed  them,  and  it  has  not  yet  transpired  who 
were  the  murderers. 

There  was  no  appearance  of  resistance  by  the  colored  people.  Many 
gave  themselves  up  voluntarily,  and  received  a  badge  of  protection, 
but  the  majority  remained  quietly  in  the  country,  at  their  cabins,  or 
fled  to  the  swamps.  A  prudent  and  peace-loving  colored  man  in  Ope- 
lousas sent  word  to  them  to  be  quiet.  Yet,  on  the  next  day,  the  force  of 
over  two  thousand  Knights  of  the  White  Camelia,  without  reason  or 
provocation,  rode  through  the  parish  "  hunting  negroes "  and  killing 
them  on  sight ;  and  the  result  was  that  they  killed  over  two  hundred 
colored  men,  and  wounded  many  more,  while  no  white  man  was  harmed 
in  return.  This  riot  broke  up  the  republican  party.  The  jiarish  con- 
tinued for  weeks  in  a  state  of  siege  and  terror.  ]^o  colored  man  could 
move  without  a  badge  or  a  certificate  of  protection. 

The  "colored  democratic"  clubs  were  opened  by  the  whites,  and  re- 
publicans were  compelled  to  join  them  and  vote  the  democratic  ticket. 
A  few  days  before  the  election,  a  white  man  who  went  into  the  parish  to 
deliver  republican  tickets  was  captured,  the  tickets  taken,  and  he  sent 
out  of  the  parish,  followed  by  armed  men,  who  hunted  him.  day  and 
night,  and  he  barely  escaped  alive.  No  republican  vote  was  cast. 
Even  while  the  committee  sat  in  New  Orleans,  nine  months  after  the 
election,  a  company  of  ti'oops  were  unable  to  protect  republicans  in  the 
parish. 

ST.  MARTIN 

adjoins  St.  Landry.  The  riot  extended  to  this  parish,  and  a  number 
of  colored  men  were  killed  and  wounded.  The  Ku-Klux  Klan  and  the 
Knights  of  the  White  Camelia  had  control,  and  the  republicans  were 
under  terror.  No  legal  election  was  held,  even  in  form,  and  the  pre- 
tended election  was  void  for  violence. 

LAFAYETTE. 

This  parish  also  adjoins  St.  Landry,  and  was  under  riotous  control  of 
Ku-Klux  and  Knights  of  the  White  Camelia,  and  a  number  of  colored 
republicans  were  killed  and  wounded. 

VERMILLION 

A\as  also  under  the  rule  of  violence,  though  to  a  less  extent ;  republi- 
cans were  obliged  to  joia  the  democratic  clubs  and  take  protection  papers, 
and  vote  the  democratic  ticket.    No  republican  votes  were  cast. 

ST.   MARY. 

In  this  parish  the  local  officers  were  republican,  and  though  the  feel- 
ing was  high  and  bitter  against  the  party,  and  the  Ku  Klux  Klan  and 
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Knights  of  tlie  White  Camelia  were  active,  yet  comparative  order  and 
security  were  maintained  until  October  17,  1868,  when  a  band  of  Ku- 
Klux  in  disguise  rode  into  Franklin,  the  parish  seat,  at  night,  surrounded 
the  house  where  Judge  Chase,  parish  judge,  and  Colonel  Pope,  the 
sherift,  then  were,  and  assassinated  them  both,  and  left  their  bodies 
where  they  fell.  The  murderers  then  rode  out  of  town,  and  their  names 
are  still  unknown  except  to  their  confederates. 

This  deed  struck  terror  into  the  republicans  of  the  parish  and  shocked 
■every  friend  of  order  throughout  the  State.  It  was^preceded,  accom- 
panied, and  followed  by  threats  against  every  man  who  dared  to  stand 
up  for  the  republican  party.  The  effect  was  that  not  half  the  republi- 
cans voted  the  ticket,  and  these  could  not  have  done  so  if  troops  had 
not  come  into  the  parish  on  the  night  before  the  election. 

Colored  men  were  here,  as  in  other  i^arishes,  compelled  to  join  demo- 
cratic clubs  and  vote  the  democratic  ticket,  to  save  tliemselves  and  their 
families. 

CONCLUSION. 

We  conclude  that  the  returns  from  these  violent  parishes  should  be 
rejected,  and  those  from  the  peaceable  iiarishes  only  counted. 
The  result  in  the  i)eaceable  parishes  was  as  follows  : 

Darrall.  Bailey. 

East  Feliciana 644  1, 408 

East  Baton  Eouge 1, 246  1, 350 

West  Baton  Eouge 585  433 

Iberville 2, 086  703 

Assumption 1, 383  1, 365 

Ascension 1, 490  1, 119 

Calcasieu 2  813 


Total 7,436         7,191 

7,191 


Majority  for  Darrall 245 


It  may  be  added  that  the  general  condition  of  the  State  affected  the 
republican  vote  in  these  parishes,  and  that  if  peace  and  quiet  had  i)re- 
vailed  through  the  State,  the  republican  majority  would  have  been 
much  heavier,  and  in  the  whole  district  the  contestant  would  have  re- 
ceived a  large  majority.  The  colored  registered  vote  of  the  district  was 
nearly  double  the  white,  and  many  white  men  would,  if  x)ermitted,  in 
peace,  have  sustained  the  republican  i)arty.  We  therefore  feel  that  the 
result  reached  is  not  only  legally  correct,  but  that  it  carries  out  the  will 
of  a  very  large  majority  of  the  people  of  the  district,  while  it  vindicates 
the  rights  of  the  people  we  are  bound  to  protect. 

We  therefore  recommend  the  adoption  of  the  following  resolutions : 

Resolved^  That  Adolphe  Bailej^  is  not  entitled  to  a  seat  as  represent- 
ative in  the  forty-first  Congress  from  the  third  district  of  Louisiana. 

Resolved,  That  C.  B.  Darrall  is  entitled  to  his  seat  as  representative 
an  the  fortv-flrst  Congress  from  the  third  district  of  Louisiana. 
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BARNES  VS.  ADAMS. 

Ex-rebel  soldieis  have  a  ri;i,lit  to  vote  for  luemliera  of  Congress  in  Kentucky,  there 
hoiug  110  law  to  the  coiitrnry. 

"Where  election  officers  were  not  appointed  in  accordance  with  law,  it  was  held  that 
they  were  de  facto  oflicers,  and  that  the  election  was  not  necessarily  vitiated. 

The  acts  of  de  facto  officers,  so  far  as  they  affect  third  parties  or  the  public,  in  the 
absence  of  fraud  are  as  valid  as  tliose  of  dcjm-e  officers. 

There  were  allegations  of  fraud  and  intimidation. 

The  House  adopted  the  report  (July  ."i)  nem.  con. 

May  2.3,  1870.— Mr.  McCrary,  from  the  Special  Coinraittee  of  Elections, 
consisting  of  Messrs.  Brooks,  Do.y,  and  McCrary,  made  the  following 
report: 

The  Committee  of  Elections  has  had  under  consideration  the  contested  elec- 
tion case  of  Sidney  M.  Barnes  against  George  M.  Adams,  from  the  eighth 
district  of  Kentucky,  and  reports  as  follows: 

The  testimony,  covering  over  eight  hundred  pages  of  closely-printed 
matter,  and  the  somewhat  elaborate  arguments  of  the  respective  parties 
to  the  contest,  have  been  examined  with  that  care  and  labor  which,  in 
our  judgment,  the  importance  of  the  case  itself,  and  of  the  principles  in- 
volved, demanded.    The  oflScial  vote  is  reported  as  follows : 

For  Adams 10, 323 

For  Barnes 9, 861 

Majority  for  Adams 462 


Although  the  contestant  has  set  forth  in  his  notice  of^  contest  sixty- 
nine  specifications,  it  will  be  found  upon  an  examination  of  the  evidence 
that  the  following  is  a  correct  summary  of — 

THE   ISSUES   IN   THE   CASE. 

1.  Contestant  alleges  that  a  large  number  of  persons  who  served  in 
the  rebel  army  voted  for  contestee.  Contestee  answers,  denying  the 
charge,  and  averring  that  these  persons  are  and  were  legal  voters  in  the 
State  of  Kentucky. 

2.  Contestant  alleges  that  at  certain  of  the  polls  persons  acted  as  ofB- 
cers  of  election  who  were  not  competent  under  the  laws  of  Kentucky  so 
to  act,  by  reason  of  having  adhered  to  the  rebellion,  or  joined  in  the 
effort  to  separate  Kentucky  from  the  federal  Union  by  force  of  arms. 
Contestee  answers  to  this  that  such  persons  were  not  disqualified  from 
acting  as  judges  of  election  under  a  proper  construction  of  the  statute 
of  Kentucky;  also,  that  such  persons,  when  acting  as  judges  of  election, 
were  offlcers  de  facto,  and  their  acts  were  not  void  as  to  third  persons; 
also,  that  at  certain  precincts  at  which  contestant  received  majorities 
the  same  class  of  persons  acted  as  officers  of  and  conducted  the  elec- 
tion. 

3.  Contestant  alleges  that,  by  the  law  of  Kentucky,  the  officers  of  elec- 
tion at  each  poll  must  be  equally  divided  between  the  two  political  par- 
ties, so  long  as  two  distinct  political  parties  continue  to  exist  in  that 
State,  unless  it  appear  that  not  a  sufficient  number  of  competent  per- 
sons of  one  or  the  other  party  can  be  found  to  act.    And  he  also  alleges 


DIGEST    OF    ELECTION    CASES.  761 

that  tbis  statute  was  violated,  and  that  at  many  of  the  polls  where  con- 
testee  received  majorities  the  officers  of  election  were  not  equally  divided 
between  the  two  parties  then  organized  and  existing  in  Kentucky,  to 
wit,  the  democratic  and  republican  parties.  To  this  contestee  answers 
that  the  failure  to  divide  the  election  officers  equally  between  the  two 
parties  did  not  render  the  election  void  in  the  absence  of  fraud.  He 
further  answers  that  at  many  of  the  polls  where  contestant  received  ma- 
jorities the  officers  of  election  were  not  equally  divided  between  the  two 
political  parties. 

4.  Contestant  further  alleges  in  his  argument,  but  not  in  his  notice 
of  contest,  that  the  judges  and  other  election  officers  at  certain  of  the 
election  ijrecincts  were  not  sworn  at  all,  and  at  others  were  not  sworn 
according  to  the  constitution  and  laws  of  Kentucky,  and  that  therefore 
their  acts  as  such  officers  are  void,  and  the  returns  from  such  polls  must 
be  rejected.  To  this  contestee  answers,  first,  that  as  this  point  was 
wholly  omitted  in  the  notice  of  contest,  there  is  no  allegation  to  support 
the  proof  upon  this  subject,  and  therefore  it  cannot  be  considered ;  and, 
secondly,  that  officers  who  acted  without  being  duly  sworn  were  officers 
de  facto,  and  their  acts  were  not  void,  and  that  the  returns  in  the  absence 
of  fraud  should  not  be  rejected. 

5.  It  is  alleged  by  contestant  that  at  certain  of  the  precincts  at  which 
a  majority  of  the  votes  cast  were  for  contestee,  there  were  fraud  and  in- 
timidation sufficient  to  prevent  a  fair  election,  and  require  the  House  to 
reject  the  vote  of  such  precincts.    This  is  denied  by  contestee. 

6.  It  is  alleged  by  contestant  that  a  large  number  of  illegal  votes 
were  cast  for  contestee  at  certain  precincts  by  sundry  persons  who  are 
designated  in  the  notice  and  testimony,  and  among  them  by  persons 
who  were  not  permanent  residents  of  the  district,  being  railroad  hands 
temporarily  employed  therein,  with  no  intention  of  remaining.  This  is 
denied  by  the  contestee,  and  he  also  alleges  that  many  illegal  votes 
were  cast  for  contestant. 

7.  It  is  alleged  by  contestant  that  certain  persons  who  were  deserters 
from  the  Union  army  during  the  rebellion  voted  for  contestee.  This  is 
denied  by  contestee.  He  also  denies  that  the  votes  of  such  persons 
were  illegal,  and  further  alleges  that  persons  of  this  class  voted  for 
contestant. 

8.  Contestant  alleges  that  certain  poll-books  are  not  duly  certiiied.. 
Contestee  denies  this,  and  also  makes  a  similar  allegation  with  regard 
to  certain  other  poll-books. 

It  will  be  seen  that  the  case  presents  a  number  of  important — 

QUESTIONS   OF   LAW. 

These  will,  therefore,  be  first  considered,  in  order  that  the  House  may 
determine  what  the  law  is,  and  be  enabled  to  apply  such  proof  as  is 
material,  and  discard  such  as  is  not. 

THE   KIGHT   OP   EX-KEBEL   SOLDIERS   TO   VOTE   IN   KENTUCKY. 

There  is  no  law  of  the  United  States,  or  of  the  State  of  Kentucky, 
disfranchising  the  i)ersons  who  were  common  soldiers  in  the  rebel  army. 
It  is  well  known  that  these  persons  are  legal  voters  under  the  laws  of 
most  of  the  States  of  the  Union.  They  are  clearly  entitled  to  vote  under 
the  constitution  and  laws  of  Kentucky  for  members  "of  the  most 
numerous  branch  of  the  State  legislature,"  and  are,  therefore,  entitled. 
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to  vote  for  members  of  Congress  iiuder  the  provisions  of  section  2, 
article  1,  of  the  Constitution  of  the  United  States,  which  declares : 

The  House  of  Eepreseutatives  shall  he  compos  ed  of  memhers  choseu  every  secouil 
year  hy  the  people  of  tbe  several  States,  and  the  electors  in  each  State  shall  have  the 
qualifications  requisite  for  electors  of  the  most  numerous  branch  of  the  State  legisla- 
ture. 

In  the  case  of  McKee  vs.  Young,  in  the  last  Congress,  the  House 
rejected  the  votes  of  certain  rebel  soldiers,  but  it  was  done  upon  the 
ground  that  at  the  time  of  the  election  at  which  they  voted  they  were  in 
actual  organized,  armed  hostility  to  the  United  States.  Although  the 
rebel  soldiers  who  voted  were  at  home  on  parole,  they  were  held  to  be 
actually  in  the  rebel  army,  and  it  was  insisted  that  to  allow  them  to 
vote  would  be  equivalent  to  saying  that  an  army,  organized  for  and 
engaged  in  an  effort  to  destroy  the  government  of  the  United  States, 
might  vote  for  members  of  Congress.  The  case  now  before  us  is,  how- 
ever, very  different.  When  this  election  took  place  more  than  three 
years  had  elapsed  since  the  close  of  the  rebellion,  and  the  armed  hostility 
to  the  government  had  long  since  ceased.  With  the  policy  of  disfran- 
chising those  Avho  took  arms  against  the  government  the  committee 
has  nothing  to  do.  It  is  simply  a  question  of  law,  concerning  which 
we  can  entertain  no  doubt. 

THE   ELIGIBILITY   OF   OFFICERS   OF  ELECTION. 

In  1858  the  general  assembly  of  Kentucky  passed  the  following  act : 

[Myer's  Supplement,  p.  456.] 

AK  ACT  to  amend  section  1,  article  1,  cliapt«r  32,  title  "Elections,"  of  tlie  Eevised  Statutes. 

Be  it  enacted  hy  the  general  assemMy  of  the  Commonwealth  of  Kentucky,  That  hereafter, 
»o  long  as  there  are  two  distinct  political  jiarties  in  this  Commonwealth,  the  sheriff', 
judges,  and  clerk  of  election,  in  all  cases  of  elections  hy  the  people  under  the  Constitu- 
tion and  laws  of  the  United  States,  and  under  the  constitution  and  laws  of  Kentucky, 
shall  he  so  selected  and  appointed  as  that  one  of  the  judges  at  each  place  of  voting 
shall  he  of  one  political  party,  and  the  other  judge  of  the  other  or  opposing  political 
party  ;  and  that  a  like  difference  shall  exist  at  such  place  of  voting  between  the  sheriff 
and  clerk  of  election  :  Provided,  That  there  he  a  sufficient  number  of  the  members  of 
each  political  party  resident  in  the  several  precincts,  as  aforesaid,  to  fill  said  offices. 
And  this  requirement  shall  be  observed  by  all  officers  of  this  Commonwealth  who  have 
the  power  to  appoint  any  of  the  aforesaid  officers  of  election,  under  the  penalty  of  a 
fine  of  one  hundred  dollars  for  each  omission,  to  bs  recovered  by  presentment  of  the 
■grand  jury. 

And  in  1862  the  same  general  assembly  passed  the  following  act, 
amendatory  of  the  foregoing : 

[March  15,  1802.] 

AN  ACT  to  amend  an  act  entitled  '"An  act  to  amend  section  1,  article  3,  cliapter  32,  title  'Elections,' 
of  the  Revised  Statutes,"  approved  February  11, 1858. 

Sec.  1.  That  in  construing  the  act  approved  February  11,  1858,  to  which  this  is  an 
amendment,  those  who  have  engaged  in  the  rebellion  for  the  overthrow  of  the  govern- 
ment, or  who  have  in  any  way  aided,  counseled,  or  advised  the  separation  of  Kentucky 
from  the  federal  Union  by  force  of  arms,  or  adherded  to  those  engaged  in  the  effort  to 
separate  her  from  the  federal  Union  by  force  of  arras,  shall  not  be  deemed  one  of  the 
political  parties  in  this  Commonwealth  within  the  provisions  of  the  act  to  which  this 
is  an  amendment. 

Sec.  2.  This  act  to  take  effect  from  and  after  its  passage. 

Under  these  statutes  two  questions  are  raised : 

1.  Whether,  by  a  fair  construction  of  the  two  acts  together,  a  person 
who  "engaged  in  the  rebellion  for  the  overthrow  of  the  government,  or 
in  anyway  aided,  counseled,  or  advised  the  separation  of  Kentucky  from 
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the,  federal  Union  by  force  of  arms,  or  adhered  to  those  engaged  in  the 
effort  to  separate  hfr  from  the  federal  Union  by  force  of  arms,"  was  com- 
yetent  to  act  as  an  officer  of  election  in  November,  1868,  and  if  not  com- 
petent, whether  his  incompetency  vitiates  the  election ;  and — 

2.  Whetlier  an  election  is  valid  under  the  first  act  named,  if  the 
oflicers  thereof  were  not  equally  divided  between  the  two  political  par- 
ties in  a  precinct  where  there  were  a  sufficient  number  of  persons  belong- 
ing to  each  party  to  fill  said  offices. 

In  the  opinion  of  your  committee,  the  act  of  1862  was  designed  to  pre- 
\'cnt  the  recognition  of  the  secession  party,  then  organized  in  Kentucky, 
as  one  of  the  political  parties  from  which  to  select  officers  of  election. 
It  provides  that  "  those  who  engaged  in  the  rebellion,"  &c.,  "  shall  not  be 
deemed  one  of  the  political 'parties  in  this  Commonwealth,  within  thepro- 
A'isions  of  the  act  to  which  this  is  an  amendment."' 

It  is  a  well-known  fact  in  the  history  of  the  conntry  that  in  1862  there 
existed  in  Kentucky  three  parties,  viz :  the  Union  party,  which  was  in 
favor  of  raising  men  and  money  in  that  State  for  the  suppression  of  the 
lebellion ;  the  democratic  party,  which  was  opposed  to  taking  any  part 
in  the  struggle,  and  in  favor  of  neutrality;  and  the  secession  party, 
which  favored  the  rebellion  and  urged  the  separation  of  Kentucky  from 
the  Union  by  force  of  arms.  The  purpose  of  the  act  of  1862  was  to  pre- 
vent the  selection  of  election  officers  from  the  ranks  of  this  third  party, 
and  confine  the  selection  to  the  two  former.  It  is  insisted  that  the  true 
construction  of  this  act  would  render  all  persons  who  aided  in  the  rebel- 
lion permanently  ineligible  to  act  as  officers  of  election,  regardless  of 
their  political  sentiments  at  the  time  of  so  acting,  but  the  language  will 
not  bear  this  construction.  Apolitical  party  then  in  existence  in  Ken- 
tucky is  described,  and  it  is  declared  that  this  party  "  shall  not  be 
deemed  one  of  the  political  iiarties"  from  which  to  select  officers  of 
election.  When  this  party  ceased  to  exist,  and  the  persons  who  belonged 
to  it  became  merged  in  other  political  organizations,  the  act  became 
obsolete.  It  operated  upon  a  party  or  ijolitical  organization  and  not 
upon  individuals.  If  the  intention  had  been  to  render  all  the  persons 
who,  in  1862,  belonged  to  the  secession  party  permaneutly  ineligible, 
how  easy  it  would  have  been  to  have  so  declared  in  plain  terms.  If 
such  had  been  the  intent,  the  language  would  have  been  something  like 
this:  "No  person  who  has  engaged  in  the  rebellion  for  the  overthrow 
of  the  government,  or  given  aid  and  comfort  thereto,  shall  hereafter  be 
appointed  as  an  officer  of  any  election  in  this  Commonwealth."  Again, 
the  act  of  1862  must  be  considered  as  a  part  of  that  of  1858.  The  latter 
was  enacted  to  give  a  construction  to  the  former.  The  two  must  be 
considered  together.  Now  the  act  of  1858  was  designed  to  secure  to 
each  of  the  two  parties  then  existing  in  Kentucky  a  fair  representation 
on  election  boards.  Subsequently  a  third  party,  to  wit,  the  secession 
party,  was  organized.  Here,  then,  were  three  parties,  and  it  was  evi- 
dently found  that  the  third  party  would  claim  to  be  entitled  to  a  portion 
of  the  election  officers  under  the  act  of  1858.  The  act  of  1862  declared 
in  effect  that  no  such  claim  should  be  allowed ;  that  the  division  of 
officers  of  election  should  continue  to  be  made  just  as  if  no  third  party- 
had  been  organized,  or,  in  other  words,  that  the  secession  party  should 
not  be  regarded  as  a  political  party  in  selecting  officers  under  the  act 
of  1858. 

It  is  well  to  observe  here,  however,  that  even  if  it  were  granted  that 
the  two  statutes  cited  should  be  constructed  as  forbidding  the  appoint- 
ment of  persons  who  engaged  in  or  aided  the  rebellion,  the  question 
would  still  remain,  Did  the  fact  of  the  appointment  of  such  persons,  in 
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the  absence  of  all  fraud,  reucler  the  elections  where  they  acted  abso- 
lutely void  ?  It  will  be  hereafter  seen  that  if  they  were  de  facto  officers, 
acting  under  color  of  authority,  and  not  mere  usurpers,  then  their  acts 
are  not  (in  the  absence  of  fraud)  void  as  to  third  parties. 

These  judges  of  election,  under  the  law  of  Kentucky,  are  appointed 
by  the  county  courts  in  the  several  counties.  They  are  to  consist  of 
two  justices  of  the  peace,  if  so  many  there  be,  or  of  one  justice  of  the 
peace  and  one  other  suitable  person.  In  case  of  a  disagreement  between 
the  judges,  the  sheriff  acts  as  umpire.  It  seems  clear  to  the  committee 
that  even  if  the  acts  above  named  Avere  construed  as  claimed  by  con- 
testant, it  could  only  follow  that  the  county  courts  in  Kentucky  had 
failed  in  some  instances  to  do  their  duty  in  selecting  election  officers, 
and  had  thus  subjected  themselves  to  the  penalty  provided  by  those 
statutes,  to  wit,  "a  fine  of  $100  for  each  omission,"  and  not  that  all 
votes  cast  at  the  elections  held  by  such  officers  should  be  thrown  away. 
An  officer  appointed  by  competent  authority,  having  all  the  other  qualifi- 
cations requisite,  save  only  that  of  loyalty  during  the  rebellion,  (where 
that  is  required,)  would  certainly  be  an  officer  de  facto,  clothed  with 
color  of  authority,  at  least. 

We  inquire,  in  the  next  place,  what  was  the  effect  of  a  failure  to  divide 
election  officers  equally  between  the  two  political  parties.  We  are 
altogether  unable,  consistently  with  our  views  of  the  law,  to  hold  that 
such  failure  o/ ifee// avoids  the  election.  What  we  have  said,  and  what 
we  shall  hereafter  say,  about  the  validity  of  the  official  acts  of  officers 
de  facto  applies  here,  for  such  officers  are  clearly  of  that  class.  Besides, 
the  statute  which  we  have  quoted,  requiring  an  equal  division  of  election 
officers  between  the  two  political  parties,  itself  provides  the  penalty 
which  shall  be  incurred  by  the  persons  appointing  these  officers,  if  the 
statute  is  disregarded.  It  declares  that  the  penalty  shall  be  a  fine  of  $100 
for  each  offense  of  the  kind.  It  does  not  declare  that  the  election  shall 
be  set  aside  in  such  cases.  It  will  be  seen  hereafter  that  this  point  is 
not  material  to  the  case  of  contestant,  inasmuch  as  by  throwing  out  all 
the  polls  Avhere  the  election  officers  were  not  equally  divided  politically 
he  would  lose  more  than  he  would  gain. 

ELECTION   OFPICEES  NOT   SWORN. 

The  act  of  Congress  regulating  proceedings  in  cases  of  contested  elec- 
tions, and  under  which  this  proceeding  was  instituted,  provides  as  fol- 
lows: 

Whenever  any  persou  shall  intend  to  contest  the  election  of  any  member  of  the  Honse 
of  Representatives  of  the  United  States,  he  shall,  within  thirty  days  after  the  result  of 
said  election  shall  have  been  deterndned  by  the  officers  or  board  of  canvassers,  give 
notice  in  writing,  to  the  member  whose  seat  he  designs  to  contest,  of  his  intention  to 
contest  the  same,  and  such  notice  shall  specify  particiilai-ly  the  grounds  upon  which  he  relies 
in  the  contest.    (See  Brightley's  Digest,  vol.  1,  page  254,  sec.  14.) 

As  in  this  case  there  is  nothing  in  the  notice  of  contest  in  relation  to 
the  failure  of  election  officers  to  take  the  oath  prescribed  by  law,  con- 
testee  objects  to  all  the  evidence  upon  that  subject,  and  did  so  object,  as 
the  record  shows,  when  the  same  was  taken.  The  committee  are  of  the 
opinion  that  the  objection  is  well  taken.  The  language  of  the  statute  is 
specific,  and  admits  of  but  one  construction.  The  grounds  of  the  contest 
which  are  to  be  insisted  upon  must  be  stated  in  the  notice.  This,  of 
course,  is  to  the  end  that  the  contestee  may  be  fully  advised  of  the  nature 
of  the  case  which  he  has  to  meet.  The  notice  is  the  only  pleading  required 
of  contestant;  it  is  the  foundation  upon  which  the  whole  proceeding 
rests,  and  if  the  contestant  could  introduce  one  new  cause  of  contest  not 
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mentioned  therein  lie  could  introduce  any  number,  and  the  contestee 
could  never  know  in  advance  of  the  taking  of  the  testimony  what  issues 
are  to  be  tried.  "When  we  add  to  this  the  consideration  that  the  time 
for  taking  testimony  in  these  cases  is,  as  compared  with  ordinary 
litigation  of  equal  importance  in  the  courts  of  the  country,  necessarily 
brief,  and  that  if  a  contestant  may  go  outside  of  his  notice  at  all  he  may 
do  so  just  before  the  time  for  taking  testimony  expires,  and  thus  cutoff 
his  adversary  from  the  privilege  of  taking  rebutting  testimony,  the 
great  importance  of  adhering  to  the  law  will  be  apparent  to  all. 

If  the  House  agree  with  the  committee  as  to  the  conclusiveness  of 
this  point,  it  will  not  be  necessary  to  consider  the  farther  question, 
whether  an  election  fairly  conducted  and  in  no  manner  tainted  by  fraud 
should  be  held  void  because  the  officers  thereof  were  not  duly  sworn. 
There  is,  however,  a  principle  of  law  which  your  committee  believe  to 
be  well  settled  by  judicial  decisions,  and  most  salutary  in  its  operations, 
which  is  conclusive  of  this  point,  as  well  as  of  several  other  points  in 
this  case.  It  is  this :  That  in  order  to  give  validity  to  the  official  acts 
of  an  officer  of  election  so  far  as  they  affect  third  parties  or  the  public, 
and  in  the  absence  of  fraud,  it  is  only  necessary  that  such  officer  shall 
have  color  of  authority.  It  is  sufficient  if  he  be  an  officer  de  facto  and 
not  a  mere  usurper.  This  doctrine  has  been  recognized  and  enforced  by 
many  of  the  highest  courts  of  this  country,  and  among  others  by  the 
following:  By  the  court  of  appeals  of  New  York,  in  the  case  of  The  Peo- 
ple vs.  Cook,  (4  Seidell,  G7.)    In  this  case  the  court  say:, 

The  neglect  of  the  officers  of  the  election  to  take  any  oath  would  not  have  vitiated 
the  election.  It  might  have  subjected  those  officers  to  an  indictment  if  the  neglect  was 
willful.  The  acts  of  public  officers  being  in  by  color  of  an  election  or  appointment  are 
valid  so  far  as  the  jmblic  is  concerned. 

Again : 

An  officer  de  facto  is  one  who  cojui-s  into  office  by  color  of  a  legal  appointment  or 
election.  His  acts  in  that  capacity  are  as  valid,  so  far  as  the  j)ublic  is  concerned,  as 
the  acts  of  an  officer  de  jure.  His  acts  in  that  capacity  cannot  be  inquired  into  collat- 
erally. 

By  the  supreme  court  of  Minnesota,  in  the  recent  case  of  Taylor  vs. 
Taylor  et  al.,  (10  Minnesota,  107 :)  One  ground  of  contest  iu  this  case 
was  that  "in  certain  towns  at  said  election  the  judges  and  clerks  of  said 
election  did  not  take  the  prescribed  oath  or  any  oath."    The  court  say : 

If  the  votes  of  the  citizens  are  freely  and  fairly  deposited  at  the  time  and  place  des- 
ignated by  law,  the  intent  and  design  of  tlie  election  are  acoomplisiied.  It  is  the  will 
of  the  electors  thus  expressed  that  gives  the  right  to  the  office,  and  the  failure  of  the 
officers  to  perform  a  mere  ministerial  duty  in  relation  to  the  election  cannot  invalidate 
it  if  the  electors  had  actual  notice  and  there  was  no  fraud,  mistalce,  or  surprise. 

Again  the  court  say : 

If  the  officers  of  election  fail  to  perform  their  duty  the  law  provides  a  penalty ;  but 
the  election  is  not  necessarily  rendered  void. 

By  the  supreme  court  of  Pennsylvania,  iu  the  case  of  Baird  vs.  Bank 
of  Washington,  (11  S.  &  E.,  414.)  We  quote  a  sentence  from  the 
opinion  in  this  case : 

The  principle  of  colorable  election  holds  not  only  in  regard  to  the  right  of  electing 
but  of  being  elected.  A  person  indisputably  iiicJigWle  may  be  an  officer  de  facto  by  color 
of  election. 

By  the  supreme  court  of  Illinois,  in  Pritchett  et  al.  vs.  The  People,  (1 
Gilm.,  529.)     In  the  course  of  the  opinion  the  court  say : 

It  is  a  general  principle  of  the  law  that  ministerial  acts  of  an  officer  de  facto  are  valid 
and  effectual  when  they  concern  the  public  and  the  rights  of  third  persons,  although 
it  may  appear  that  he  has  no  legal  or  constitutional  right  to  the  office.  The  interests 
of  the  community  imperatively  require  the  adoption  of  such  a  rule. 
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The  same  court,  in  The  People  vs.  Amnions,  (5  Gihn.,  107,)  hold  the 
same  doctrine,  and  state  it  in  this  language : 

The  proof  oft'ered  would  hare  shown  that  he  was  an  officer  de  facto,  and  as  such  his- 
acts  were  as  binding  and  valid  when  the  interests  of  third  persons  or  the  public  were 
concerned  as  if  he  had  been  an  officer  de  jure. 

By  the  supreme  court  of  Missouri,  in  St.  Louis  County  Court  vs.. 
Sparks,  (10  Mo.,  121,)  where  the  court  say: 

When  the  appointing  power  has  made  an  appointment,  and  a  person  is  appointed 
who  has  not  the  qnalifications  required  by  law,  the  appointment  is  not  therefore  void. 
The  person  appointed  is  de-facto  an  officer;  his  acts  in  the  discharge  of  his  duties  are 
valid  and  binding.  »  *  *  »  j^  statute  prescribing  qualification  to  an 
office  is  merely  directory,  and  although  an  appointee  does  not  possess  the  requisite' 
qualifications  his  appointment  is  not  therefore  void  unless  it  is  so  expressly  enacted. 

By  the  supreme  court  of  California,  in  the  case  of  Whipley  vs.. 
McKnne,  (10  Cal.,  352.)  In  this  case  the  election  of  McKune  to  the 
office  of  district  judge  was  contested  upon  the  ground  that  "  the  oflELcers 
conducting  the  election  in  a  given  district  were  not  sworn  as  the  elec- 
tion laws  require."  No  fraud  being  shown  the  election  was  held  valid, 
notwithstanding  such  failure  of  the  officers  to  be  sworn. 

By  the  supreme  court  of  New  York,  in  an  elaborate  opinion  iii  the 
case  of  The  People  vs.  Cook,  (14  Barbour,  259,)  from  which  we  quote  a 
few  sentences : 

It  becomes  important  in  this  case  to  determine  whether  the  objections  which  are 
taken  to  the  inspectors  of  elections  in  the  several  cases  presented  in  the  bill  of  excep- 
tions, are  of  that  character  which  should  be  held  to  invalidate  the  canvass  in  these 
several  localities.  These  objections  are  of  a  two-fold  character,  extending  to  the  regu- 
larity or  legality  of  tlieir  appointment  and  to  tlieir  omission  to  qualify  iy  talcing  the  proper 
oath  of  office.  *  «  *  »  It  is  sufficient  that  they  were  inspectors  (?e/(icto. 
They  came  into  office  by  color  of  title,  and  that  is  sufficient  to  constitute  them  officers 
de  facto.  The  rule  is  well  settled  by  a  long  series  of  adjudications  both  in  England  and 
this  country,  that  acts  done  by  those  who  are  officers  de  facto  are  good  and  valid  as 
regards  the  public  and  third  persons  who  have  an  interest  in  their  acts,  and  the  rule 
has  been  applied  to  acts  judicial  as  well  as  to  those  ministerial  in  their  character.  This 
doctrine  has  been  held  and  applied  to  almost  every  conceivable  case.  It  cannot  be 
profitable  to  enter  into  any  extended  discussion  of  the  cases.  The  principle  has  become- 
elementary,  and  the  cases  are  almost  endless  in  which  the  rule  has  been  applied. 

So,  in  the  case  of  Greenleaf  vs.  Low,  (4  Denio,  1G8,)  it  was  held  that  a 
person  elected  to  the  office  of  justice  of  the  peace,  who  neglected  to  take 
the  oath  of  office  and  to  give  the  security  required  by  law,  is  neverthe- 
less in  office  by  color  of  title,  and  his  acts  are  valid  as  regards  the  pub- 
lic and  third  persons.    The  court  say  : 

Sufficient  facts  appeared  to  show  that  Jones  was  a  justice  of  the  peace  dc  facto  at  the 
time  he  rendered  the  judgment  in  question.  He  came  into  his  office  by  color  of  title. 
It  is  a  well-settled  principle  that  acts  done  by  such  a.u  officer  arc  as  valid,  so  far  .as  the 
public  or  the  rights  of  third  persons  are  concerned,  as  if  he  had  been  an  officer  dejiire, 
and  that  the  title  of  the  officer  cannot  be  collaterally  inquired  into. 

Exactly  the  same  point  was  decided  in  the  same  way  in  the  case  of 
Weeks  vs.  Ellis,  (2  Barbour,  324,)  where  a  justice  of  the  peace  had 
entered  upon  the  duties  of  his  office  without  taking  the  oath  prescribed 
by  law. 

And  so,  likewise,  in  the  case  of  Keyser  vs.  McKisson,  (2  Eawle,  139,), 
it  was  held  that  the  failure  of  county  commissioners  to  take  the  oath 
prescribed  by  the  constitution  of  Pennsylvania  did  not  invalidate  their 
acts  as  such  where  the  public  or  third  persons  were  concerned. 

So,  in  the  case  of  McGregor  vs.  Balch,  (14  Vermont,  428,)  it  was  held 
that,  although  a  person  could  not  legally  hold  the  office  of  justice  of  the 
peace  at  all  while  holding  the  office  of  assistant  postmaster  under  the 
United  States,  yet,  having  entered  the  former  office  under  the  forms  of 
law,  he  was  a  justice  of  the  peace  de  facto,  and  his  acts  as  such  were, 
valid  as  to  third  persons  and  the  public. 
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A  long  list  of  cases  in  the  courts  of  the  country  might  be  added,  but 
the  committee  deeuis  these  sufficient.  After  a  careful  examination  of  the 
anthorities,  the  committee  is  satisfied  that  no  principle  of  law  is  better 
settled  by  judicial  decisions,  and  that  no  authority  can  be  found  em- 
anating from  a  respectable  court  in  conflict  with  those  cited.  The  cases 
which  have  been  decided  by  this  House  are  not  so  harmonious  or  so 
free  from  difficulty.    These  will  now  be  referred  to  briefly: 

The  case  of  Jackson  cs.  AYayne,  (CI.  and  H.,  47 :)  In  this  case  it  was 
held  that  where  the  law  required  three  magistrates  to  preside  at  an 
election,  a  return  by  three  persons,  two  of  whom  were  not  magistrates, 
was  defective.  An  examination  of  the  whole  case,  however,  shows  that 
fraud  was  charged  and  i^roven,  and  the  case  is  therefore  not  authority 
for  the  doctrine  that  a  fair  election  at  which  the  people  have  expressed 
their  voice  fully  and  freely  should  be  set  aside  on  the  ground  that  one 
or  more  of  the  officers  were  such  defaoto  only  and  not  dejure. 

McFarland  vs.  Culpepper,  (CI.  and  H.,  221:)  In  this  case  it  seems  to 
have  been  held,  without  much  consideration  or  discussion,  that  a  failure 
on  the  part  of  election  officers  to  take  the  required  oath  vitiates  the 
election.  It  is  not  quite  clear  that  the  case  was  one  in  which  there  was 
no  fraud.  Much  of  the  evidence  was  ruled  out  because  not  properly 
taken,  and  finally  the  seat  which  was  contested  was  declared  vacant. 

Easton  vs.  Scott,  (CI.  and  H.,  272  :)  In  this  case  the  failure  of  some 
of  the  election  officers  to  be  sworn  is  one  of  the  many  objections  urged 
against  the  validity  of  the  election.  Upon  the  whole  case  the  seat  was 
declared  vacant.  This  case,  however,  was  not  decided  upon  the  sole 
ground  that  the  officers  were  Jiot  sworn.  There  were  other  objections,, 
and  among  them,  that  the  election  was  held  viva  voce  when  the  law 
required  that  it  be  by  ballot,  and  that  there  was  fraudulent  voting  and 
frandident  rejection  of  legal  votes. 

Draper  rs.  Johnston,  (CI.  and  H.,  702:)  In  this  case  the  vote  of  a 
precinct  presided  over  by  officers  not  sworn  was  thrown  out.  The  point 
does  not  seem  to  have  been  discussed  or  the  soundness  of  the  law  laid 
down  to  have  been  questioned. 

Howard  vs.  Cooper,  (Bartlett,  p.  275 :)  This  case  was  decided  npon 
various  grounds.  There  were  illegal  votes  and  frauds  alleged  and  proved 
to  the  satisfaction  of  the  committee.  Among  other  things  it  was  shown 
that  at  one  precinct  there  were  but  two  inspectors,  whereas  the  law  re- 
quired three.  This  was  held  to  vitiate  the  vote  of  the  precinct  where 
siich  officers  presided.  At  this  same  precinct,  however,  the  committee 
found  that  illegal  votes  were  cast. 

In  the  case  of  Delano  vs.  Morgan,  (fortieth  Congress,)  the  vote  of  one 
township  was  thrown  out,  upon  the  ground  that  one  of  the  three  judges- 
of  election  was  a  deserter  from  the  Union  army,  and  therefore  not  capa- 
ble of  taking  or  holding  the  office.  In  the  discussion  of  that  case  the 
chairman  of  the  committee  (Mr.  Dawes,  of  Massachusetts)  put  the  de- 
cision upon  the  ground  that  there  was  an  express  statute  declaring  that 
a  person  guilty  of  desertion  should  "  be  incapable  and  forever  disqualified 
to  hold  any  office  under  the  government."  He  insisted  that  such  a  per- 
son coidd  not  be  an  officer  even  de  facto,  {vide  Congressional  Globe,  vol. 
67,  p.  26808.)  It  is  worthy  of  remark  that  while  some  of  the  decisions 
of  this  House  seem  in  conflict  with  the  doctrine  of  this  report,  that  doc- 
trine itself  has  never  been  directly  questioned.  It  may  have  been  ig- 
nored, but  no  report  can  be  found  in  which  it  has  been  denied  in  express- 
terms,  or  even  seriously  doubted.  On  the  contrary,  wherever  this  prin- 
ciple is  referred  to  at  all  in  any  of  the  reports  in  cases  decided  by  this- 
House,  it  has  been  approved. 
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There  are  a  number  of  decisions  of  this  House  quite  in  harmony  with 
the  law  as  it  is  laid  down  by  the  courts,  as  shown  by  the  judicial  decis- 
ions hereinbefore  quoted.     We  notice  the  following : 

Mullikin  vs.  Fuller,  (Bartlett,  p.  176 .)  In  this  case  the  election  at  a 
certain  precinct  was  held  by  oiHcers  who  were  not  chosen  according  to 
law,  having  been  elected  in  April,  when  by  laAT  they  should  have  been 
elected  in  March.  The  report  of  the  committee,  which  was  unanimous^ 
and  which  was  adopted  by  the  House,  contains  this  language : 

The  committee  is  unanimously  of  the  opinion  that  the  persons  ofiSciating  were  offi- 
cers de  facto,  acting  in  good  faith,  and  as  no  fraud  is  alleged,  the  votes  from  the  district 
were  rightfully  counted  for  the  sitting  member. 

In  Clark  vs.  Hall,  (Bartlett,  215,)  the  report  of  the  committee  has  this 
language : 

Your  committee  would  not  reject  for  mere  informality  a  county  abstract  wliich  truly 
presents  the  aggregates  of  the  votes  actually  cast  in  the  precincts. 

In  the  case  of  Flanders  and  Hahn,  (Bartlett,  443,)  the  committee  used 
this  language : 

The  principal  and  only  aim  of  the  law  is  to  secure  fair  elections,  and  the  non-observ- 
ance of  directory  provisions  cannot  annul  an  election  carried  on  with  all  the  essentials 
of  an  election  and  with  perfect  fairness. 

And  finally,  in  the  case  of  Blair  vs.  Barrett,  (Bartlett,  page  313,)  after 
a  careful  review  of  the  whole  subject,  the  committee,  through  its  chair- 
man, Mr.  Dawes,  of  Massachusetts,  states  the  law  precisely  in  accord- 
ance with  the  view  now  taken  by  your  committee.  We  extract  as  fol- 
lows : 

Had  it  appeared  from  the  evidence  that  the  election  had  been  fairly  conducted  at 
these  precincts,  and  there  were  no  traces  of  fraud,  no  taint  of  the  ballot-box,  the  com- 
mittee would  not  have  been  willing  to  have  recommended  a  rejection  of  these  polls. 
The  honest  electors  should  not  be  disfranchised  and  their  voice  stiifled  from  a  mere  omis- 
sion of  the  officers  of  election  to  take  the  oath  of  office. 

The  question,  therefore,  regarded  in  the  light  of  precedent  or  authority 
alone,  would  stand  about  as  follows  :  The  judicial  decisions  are  all  to  the 
effect  that  the  acts  of  officers  de  facto,  so  far  as  they  affect  third  parties 
or  the  public,  in  the  absence  of  fraud,  are  as  valid  as  those  of  an  officer 
clejure.  The  decisions  of  this  House  are  to  some  extent  conflicting;  the 
point  has  seldom  been  presented  upon  its  own  merits,  separated  from 
questions  of  fraud ;  and  in  the  few  cases  where  this  seems  to  have  been 
the  case  the  rulings  are  not  harmonious.  In  one  of  the  most  recent  and 
important  cases,  (Blair  vs.  Barrett,)  in  which  there  was  an  exceedingly 
able  repoiii,  the  doctrine  of  the  courts,  as  above  stated,  is  recognized  and 
indorsed.  The  question  is  therefore  a  settled  question  in  the  courts  of 
the  country,  and  is,  so  far  as  this  House  is  concerned,  to  say  the  least,  an 
open  one. 

Your  committee  feels  constrained  to  adhere  to  the  law  as  it  exists  and 
is  administered  in  all  the  courts  of  the  country,  not  only  because  of  the 
very  great  authority  by  which  it  is  supported,  but  for  the  further  reason, 
as  stated  in  the  outset,  that  we  believe  the  rule  to  be  most  wise  and 
salutary.  The  officers  of  election  are  chosen  of  necessity  from  among 
all  classes  of  the  people ;  they  are  numbered  in  every  State  by  thousands ; 
they  are  often  men  unaccustomed  to  the  formalities  of  legal  proceedings. 
Omissions  and  mistakes  in  the  discharge  of  their  ministerial  duties  are 
almost  inevitable.  If  this  House  shall  establish  the  doctrine  that  an 
election  is  void  because  an  officer  thereof  is  not  in  all  respects  duly 
qualified,  or  because  the  same  is  not  conducted  strictly  according  to  law, 
notwithstanding  it  may  have  been  a  fair  and  free  election,  the  result  will 
be  very  many  contests,  and,  what  is  worse,  injustice  will  be  done  in  many 
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cases.    It  will  enable  those  who  are  so  disposed  to  seize  upon  mere  tech- 
nicality in  order  to  defeat  the  will  of  the  majority. 

It  will  be  seen  that  if  the  conclusions  which  the  committee  have 
reached  upon  the  law  of  the  case  be  sustained  by  the  House,  the  only 
questions  of  fact  to  be  considered  are  the  following : 

1.  What  precincts,  if  any,  should  be  rejected  and  thrown  out  on  ac- 
count of  fraud  or  intimidation,  or  for  any  cause. 

2.  What  votes  should  be  rejected,  as  having  been  cast  by  persons  not 
entitled  to  vote,  for  any  cause. 

GAINES  PEECINOT,  PULASKI  OOtlNTY. 

In  this  precinct  the  proof  shows  that  there  was  some  excitement  pre- 
ceding the  election  occasioned  by  the  posting  up  of  notices  threatening 
prominent  republicans  with  lynching,  and  by  the  further  fact  that  sev- 
eral persons  had  been  lyiiched,  and  one  or  two  murdered  in  the  vicinity 
a  short  time  previously.  It  seems,  however,  that  the  only  result  of  this 
excitement  was  the  arming  of  men  on  both  sides,  so  that  when  the  day 
of  election  came  both  parties  appeared  at  the  polls  armed.  No  violence 
occurred  at  the  polls,  it  having  been  agreed  on  both  sides  that  there 
should  be  peace  for  the  day.  There  was  a  full  vote,  and  no  one  was  pre- 
vented from  voting  according  to  his  desire.  Some  two  or  three  persons 
are  spoken  of  in  the  testimony  as  having  voted  for  Adams  who  desired 
to  vote  for  Barnes,  but  the  reason  given  is  that  they  were  indebted  to 
certain  persons  who  were  friends  of  Adams,  and  whom  they  did  not 
wish  to  offend.  It  is  not  to  be  doubted  that  an  effort  was  made  to  in- 
timidate the  republican  voters  at  this  precinct  by  posting  up  threaten- 
ing notices  and  otherwise ;  but  it  is  also  clear  that  it  was  wholly  unsuc- 
cessful. The  republicans  went  to  the  polls  determined  to  maintain  their 
rights,  and  they  were  not  molested.  The  vote  of  this  precinct  cannot 
be  rejected. 

GLADES  PBECINCT,  PULASKI  COUNTY. 

In  this  precinct  there  was  no  disturbance  at  the  polls.  There  is, 
however,  no  doubt  but  that  at  and  for  some  time  prior  to  the  election 
there  was  a  general  feeling  of  dread  and  alarm  among  republicans,  occa- 
sioned by  outrages  committed  and  threats  made  by  a  secret  organiza- 
tion called  the  Ku-Klux  Klan.  In  June,  previous  to  the  election,  one 
James  W.  Baker  was  murdered,  and  three  others  were  taken  from  their 
homes  at  night  and  whipped.  In  the  adjoining  county  of  Lincoln,  but 
within  five  miles  of  this  precinct,  an  old  man  between  seventy  and  eighty 
years  of  age  was  taken  from  his  home  at  night  and  severely  whipped. 
All  this  was  done  by  men  in  disguise.  Notices  to  leave  the  country  had 
been  given  to  various  active  republicans.  Thomas  Wallen,  a  republican, 
testifies  that  he  voted  for  Adams  through  fear.  Many  republicans  hid 
themselves  away  from  their  homes  at  night.  Five  persons  who  would 
have  voted  for  Barnes  left  the  precinct  just  before  the  election,  saying 
they  considered  their  lives  unsafe.  Notwithstanding  all  this,  there  was 
quite  a  full  vote  polled,  and  there  was  no  attempt  at  the  polls  to  compel 
persons  to  vote  contrary  to  their  wishes.  As,  however,  the  poll-book 
for  this  precinct  is  not  certified  by  any  officer  of  election,  and  for  that 
cause  must  be  thrown  out,  we  find  it  unnecessary  to  decide  as  to  the 
effect  of  the  intimidation  proved  upon  the  vote  of  the  precinct. 

MOUNT  VEKNON  PEECINCT. 

At  this  precinct  S.  L.  Newcum,  one  of  the  judges,  at  about  3  o'clock 
H.  Mis.  Doc;  152 49 
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p.  m.  of  the  day  of  the  election,  left  his  post  and  refused  longer  to  act, 
declaring  that  he  feared  a  disturbance.  J.  0.  Jones  was  appointed  by 
the  sheriff  to  fill  the  vacancy  occasioned  by  Newcum's  withdrawal,  and 
acted  from  that  time  until  the  close  of  the  polls.  There  was  no  serious 
interruption,  and  there  can  be  no  pretense  that  the  vote  of  this  pre- 
cinct can  be  throwu  out  for  violence  or  iutimidation.  It  is  claimed, 
however,  that  a  number  of  railroad  hands  voted  at  this  precinct  for 
contestee  who  were  not  residents,  within  the  legal  signification  of  that 
term,  and  that  their  votes  were  therefore  illegal.  The  testimony  is  not 
at  all  clear  as  to  the  number  of  the  persons  of  this  class  whose  votes  it 
is  claimed  should  be  rejected.  They  are  spoken  of  rather  as  a  class 
than  as  individuals.  That  there  were  illegal  votes  cast  by  some  of 
these  persons  we  think  is  beyond  question,  but  the  presumption  is 
always  in  favor  of  the  legality  of  a  vote  which  has  been  admitted  by 
the  proper  oflScers;  and,  since  all  elections  in  Kentucky  are  viva  vocBy 
and  since  the  record  shows  how  each  person  votes,  it  would  not,  we 
think,  be  too  much  to  require  contestant  to  prove  the  want  of  residence 
of  such  persons  as  he  claims  illegally  voted  for  contestee.  As  to  the 
number  of  persons  who  are  proved  to  have  voted  for  contestee  and  not 
to  have  had  a  legal  residence  in  the  district,  we  shall  speak  in  another 
place.  It  is  sufficient  for  the  present  to  say  that  we  do  not  find  any 
sufficient  reason  for  throwing  out  the  entire  vote  of  the  precinct.  It  is 
well  to  observe  here  that  a  majority  of  the  officers  of  election  at  this 
precinct  were  the  political  friends  of  contestant,  and  voted  for  him,  and 
it  is  not  probable  that  they  knowingly  and  fraudulently  admitted  any 
illegal  votes  to  be  cast  against  him. 

BICHMOND  PKBCINCT. 

The  election  at  this  precinct  was  not  disorderly.  A  number  of  "  rail- 
road hands"  voted,  and,  it  is  alleged,  illegally.  They  were  not  in  many 
cases  required  to  produce  their  naturalization  papers.  P.  P.  BuUard 
testifies  (page  143)  that  he  thinks  there  were  twenty  or  twenty-five 
foreigners  voted  without  producing  their  naturalization  papers.  The 
vote  at  this  precinct  should  undoubtedly  be  purged  of  a  number  of  ille- 
gal votes,  but  the  evidence  is  not  sufficient  to  authorize  the  rejection  ot 
the  entire  poll,  especially  in  view  of  the  fact  that  it  was  within  the 
power  of  contestant  to  show  the  facts  in  relation  to  each  person  who 
voted  for  contestee,  and  thus  purge  the  poll  of  all  illegal  votes.  The 
rule  is  well  settled  that  the  whole  vote  of  a  precinct  should  not  be 
thrown  out  on  account  of  illegal  votes  having  been  cast,  if  it  be  practi- 
cable to  ascertain  the  number  ot  illegal  votes,  and  the  person  for  whom 
cast,  in  order  to  reject  them  and  leave  the  legal  votes  to  be  counted. 
Legal  votes  are  not  to  be  thrown  out  in  order  to  get  rid  of  illegal  votes, 
unless  necessity  requires  it  as  the  only  means  of  preventing  the  con- 
summation of  a  fraud  upon  the  ballot-box. 

ILLEGAL  VOTES. 

The  evidence  shows  that  by  throwing  out  the  votes  of  deserters  from 
the  federal  army,  and  those  of  minors  and  non-residents  (other  than  the 
railroad  vote)  nothing  would  be  gained  for  contestant.  We  therefore 
pass  by  these  and  come  to — 

THE  VOTES  OF   EAILEOAD  LABORERS. 
No  person  is  a  legal  voter  under  the  constitution  of  Kentucky  unless 
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he  be  a  resident  of  the  State,  county,  and  voting  precinct.  A  temporary 
sojourner  is  not  a  resident  within  the  legal  sense  of  that  term.  A  ijer- 
sou  who  goes  to  a  place  for  a  specified  purpose,  and  with  the  intention 
of  leaving  it  when  that  purpose  is  accomplished,  does  not  gain  a  residence, 
however  long  he  may  remain.  It  follows  that  such  persons  as  went  into 
any  of  the  precincts  in  question  for  the  purpose  of  working  on  the  rail- 
road, an.l  with  the  intention  of  leaving  when  the  road  should  be  com- 
pleted, had  no  right  to  vote.  The  testimony  is  not  as  clear  as  it  might 
be  as  to  the  number  of  votes  which  ought  to  be  thrown  out  under  this 
ruling.  The  committee  are  of  the  opinion  that  the  following  rule  should 
govern  in  determining  what  votes  to  reject :  Whenever  it  appears  that 
a  person  came  into  the  precinct  for  the  purpose  of  working  on  the  railroad, 
that  he  resided  in  a  temporary  habitation,  and  was  generally  regarded 
as  a  temporary  inhabitant,  and  that  he  actually  left  very  soon  after  the 
road  was  completed,  and  soon  after  the  election,  his  vote  should  be  re- 
jected. 

If  it  were  necessary  to  go  into  a  very  careful  examination  of  the  testi- 
mony to  determine  with  accuracy  how  many  of  these  votes  should  be 
thrown  out,  many  nice  and  doubtful  questions  of  fact  would  arise,  and 
the  committee  might  not  be  able  to  agree,  but  it  is  quite  certain  that 
the  most  that  contestant  could  gain  in  the  most  favorable  view  of  the 
case  for  him  would  be  190  votes,  as  follows : 

Votes. 

Mount  Vernon  precinct 80 

Bound  Stone  precinct 30 

Richmond  precinct • 20 

Kemper's  precinct 29 

Kirkville  precinct 24 

London  precinct 7 

Total 190 


PEECINCTS   THROWN    OUT. 

We  have  already  said  that  the  Glades  precinct,  No.  11,  in  Pulaski 
County,  must  be  rejected,  because  it  is  not  certified  to  be  correct  by  any 
officer.  This  objection  is  substantial  and  not  technical.  The  paper  pur- 
porting to  be  a  poll-book  for  this  precinct  proves  nothing  whatever.  To 
admit  such  a  paper  as  evidence  would  be  to  set  aside  all  rules  and  open 
wide  the  door  for  fraud.  The  reported  majority  for  con  testes  at  this  poll 
was  112.  The  operation  of  this  rule,  however,  must  exclude  the  poll- 
books  of  the  following  precincts  at  which  contestant  received  majorities, 
to  wit : 

Votes. 

McHargue's,  Laurel  County,  majority  for  Barnes 115 

Eock  House,  Laurel  County,  majority  for  Barnes. 14 

Precinct  No.  6,  Josh  Bell  County,  majority  for  Barnes 31 

Slater's  Pork,  Harlan  County,  majority  for  Barnes 12 

Total 172 


In  these  four  precincts  the  poll-books  are  not  certified  in  any  manner 
whatever.   There  are  other  precincts  at  which  contestant*received  major- 
ties  where  the  poll-books  are  certified  very  informally,  but  it  is  not  neces- 
i 
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sary  to  decide  whether  the  certificates  are  sufficient  or  uot  iu  these  cases. 
The  result  of  our  conclusious  is  as  follows : 

Eeported  majority  for  Adams 4=62 

Adams's  gain  in  precincts  where  poll-books  are  not  certified 172 

634 

liailroad  vote  thrown  out 190 

Adams's  majority  in  Glades  precinct  thrown  out 112 

302 


Leaving  majority  for  Adams 332 

We  have  passed  over  without  notice  several  allegations  of  contestee, 
because  it  does  not  seem  necessary  to  pass  upon  them. , 

The  committee  further  report  that  they  believe  the  contest  in  this  case 
was  instituted  and  has  been  carried  on  by  the  contestant  with  perfect 
good  faith  and  with  reasonable  cause,  and  that  he  has  given  much  time 
and  labor  and  incurred  large  expense  in  its  prosecution,  for  which  he  is 
entitled,  under  the  precedents  heretofore  established  by  the  House,  to  be 
compensated.  Your  committee  therefore  submit  the  accompanying  reso- 
lutions and  recommend  their  passage : 

Resolved,  That  George  M.  Adams  was  duly  elected  as  representative 
in  the  forty-first  Congress  from  the  eighth  district  of  Kentucky,  and 
he  is  entitled  to  retain  his  seat  as  such. 

Resolved,  That  Sidney  M.  Barnes,  having  contested  the  seat  of  Hon. 
George  M.  .Adams,  as  a  representative  in  this  House  from  the  eighth 
district  of  Kentucky,  in  good  faith  and  with  probable  cause,  there  shall 
be  paid  to  him  out  of  the.  contingent  fund  of  the  House  of  Eepresenta- 
tives  the  sum  of dollars,  in  full  for  his  expenses  in  such  contest. 


■GEOEGE  TUOKEE  vs.  GEO.  W.  BOOKEE. 

The  Tvhole  subject  was  laid  on  the  table,  (July  5,)  99  to  a4. 

March  22, 1870. — Mr.  George  M.  Brooks,  from  the  Special  Committee  of 
Elections,  made  the  following  report : 

The  Sub-committee  of  Elections,  to  which  was  referred  the  credentials  of 
George  W.  Booker,  claiming  to  be  a  representative  in  the  present  Congress 
from  the  fourth  congressional  district  in  the  State  of  Virginia,  and  the 
memorial  of  George  Tucker,  claiming  to  have  been  elected  as  sush  repre- 
sentative, submits  the  following  report  : 

The  memorial,  notice,  and  allegations  of  George  Tucker,  the  contest- 
ant, the  evidence,  and  other  papers  in  the  case  may  be  found  in  miscel- 
laneous document  No.  44,  of  the  present  session,  from  which  it  appears 
that  George  W.  Booker  was  duly  elected  as  a  representative  to  the  forty- 
flrst  Congress  on  the  sixth  day  of  July,  1869.  The  record  of  the  vote  is 
as  follows : 

George  W.  Booker 13, 101 

George  Tucker 9, 568 

W.  H.Stowell 4,,639 
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The  returns,  therefore,  show  that  the  said  Booker  was  elected  by  a 
plurality  of  3,533  over  the  said  Tucker. 

But  the  right  of  the  said  Booker  to  hold  a  seat  in  the  forty-iirst  Con- 
gress is  contested  by  the  said  Tucker  on  the  ground  that  he  is  ineligible, 
totally  disabled,  incompetent,  and  prohibited  from  holding  his  seat  as 
such  member  under  the  provisions  of  the  third  section  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States,  which  is  as  follows : 

Sec.  3.  No  person  shall  he  a  senator  or  representative  in  Congress,  or  elector  of  President 
or  Vice-President,  or  hold  any  office,  civil  or  military,  under  the  United  States,  or  under 
any  State,  wlto,  having  previously  taken  an  oath  as  a  member  of  Congress,  or  as  an  officer  of 
the  United  States,  or  as  a  mennber  of  any  State  legislature,  or  as  an  executive  or  judicial  officer 
of  any  State,  to  support  the  Constitution  of  the  United  States,  shall  have  engaged  in 
insurrection  or  rebellion  against  the  same,  or  given  aid  or  comfort  to  the  enemies  tfiereof; 
hut  Congress  may,  hy  a  vote  of  two-thirds  of  each  House,  remove  such  disability. 

And  that  he  is  unable  to  take  the  oath  required  by  the  act  approved 
July  2, 1862,  entitled  "An  act  to  prescribe  an  oath  of  oflSce,  and  for 
other  purposes,"  which  is  in  the  following  words: 

I,  A.  B.,  do  solemnly  swear  (or  affirm)  that  I  have  never  voluntarily  borne  arms 
against  the  United  States  since  I  have  been  a  citizen  thereof;  that  I  have  voluntarily 
given  no  aid,  countenance,  counsel,  or  encouragement  to  persons  engaged  in  armed 
hostility  thereto  ;  that  I  have  neither  sought  nor  accepted  nor  attempted  to  exercise 
the  functions  of  any  office  whatever,  under  any  authority  or  pretended  authority  in 
hostility  to  the  United  States ;  that  I  have  not  yielded  a  voluntary  support  to  any  pre- 
tended government,  authority,  power,  or  constitution'within  the  United  States  hostile 
or  inimical  thereto.  And  I  do  further  swear  (or  affirm)  that,  to  the  best  of  my  knowl- 
edge and  ability,  I  will  support  and  defend  the  Constitution  of  the  United  States 
against  all  enemies,  foreign  and  domestic ;  that  I  will  bear  true  faith  and  allegiance 
to  the  same;  that  I  take  this  obligation  freely,  without  any  mental  reservation  or  pur- 
pose of  evasion ;  and  that  I  will  well  and  faithfully  discharge  the  duties  of  the  office  on 
which  I  am  about  to  enter  :  So  help  me  God. 

By  reason  of  disloyal  acts  alleged  to  have  been  committed  by  the  said 
Booker,  as  specifically  set  forth  in  the  "  allegation  of  ineligibility,"  made 
by  said  Tucker,  on  page  3  of  Mis.  Doc.  No.  44. 

From  the  evidence  it  appears  that  on  July  14,  1856,  said  Booker, 
having  been  elected  a  justice  of  the  peace  for  the  county  of  Henry  and 
State  of  Virginia,  for  the  term  of  four  years  from  the  1st  day  of  August 
then  next,  took  the  oaths  of  offtce  prescribed  by  law,  and  the  oath  to 
support  the  Constitution  of  the  United  States;  that  acting  under  this 
commission,  he  performed  the  duties  of  justice  of  the  peace,  and  on 
July  9, 1860,  having  beeu  again  elected  a  justice  of  the  peace  for  the 
terra  of  four  years  from  the  first  day  of  August  then  next,  he  took  the 
several  oaths  required  by  law,  and  on  the  10th  day  of  September,  1860, 
he  was  elected  presiding  justice  of  the  court,  and  that  he  continued  to 
exercise  the  duties  of  such  magistrate  during  the  rebellion. 

The  particular  acts  of  disloyalty  that  are  relied  upon  by  the  contest- 
ant, and  which  appear  to  be  proved  and  are  not  denied  by  the  contestee, 
are  as  follows :  That  at  a  county  court  held  for  Henry  County,  at  the 
court-house,  on  May  13,  1861,  said  Booker  met  with  other  justices  and 
voted  to  accept  the  provisions  of  an  act  of  the  general  assembly,  passed 
January  19,  1861,  authorizing  the  county  courts  to  arm  the  militia  of 
their  respective  counties,  and  to  provide  means  therefor,  pursuant  to  a 
resolution  of  the  convention  of  Virginia  "  recommending  the  county 
courts  to  levy  or  raise,  by  issuing  bonds,  a  sufficient  amount  of  money  to 
equip  and  arm  such  volunteers  as  may  be  raised  within  the  limits  of 
their  respective  counties;"  it  was  also  at  said  court  "  ordered  that  ten 
thousand  dollars  be  raised  by  levy  on  all  the  lands  and  all  other  subjects 
liable  to  tax  and  levies  in  said  county." 

That  at  a  county  court  held  July  8,  1861,  said  Booker  being  present 
as  presiding  justice,  William  Martin  was  appointed  by  said  court  as  an 
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agent  on  the  part  of  Henry  County,  "  to  visit  the  volunteer  companies 
in  the  service,  and  report  to  the  next  court  the  wants  and  general  con- 
dition of  said  companies,  with  a  view  to  making  provision  by  the  court 
for  the  relief  of  their  necessities."  At  a  court  held  September  9,  1861, 
Samuel  H.  Haviston  was  appointed  an  agent  for  the  county  to  purchase 
full  winter  equipments  for  the  four  volunteer  companies  in  the  service 

At  a  court  held  October  15, 1861,  said  Booker  was  appointed  an  agent 
for  the  county  "to  repair  to  the  encampments  of  the  several  companies 
from  said  county  and  ascertain  the  wants  of  each  member  in  clothing, 
and  report  thereof  to  the  next  court."  And  at  a  court  held  November 
12,  1861,  said  Booker  made  a  report  in  writing,  which  is  annexed  hereto 
and  marked  A. 

At  a  court  held  May  12, 1862,  it  was  ordered  "  that  the  families  of  the 
militia  in  the  service  of  the  State  or  Confederate  States  be  provided  for 
by  the  commissioner  in  the  same  manner  as  the  families  of  the  volun- 
teers." 

At  a  court  held  January  12, 1863,  it  was  ordered  "  that  bonds  to  the 
amount  of  three  thousand  dollars  be  disposed  of,  and  the  proceeds  paid 
over  to  said  Booker;"  and  said  Booker  was  then  appointed  an  agent  "to 
repair  to  the  army,  ascertain  the  individual  necessities  of  the  soldiers 
from  Henry  County,  and  to  purchase  such  articles  for  the  soldiers  as 
they  may  need." 

At  a  court  held  February  9, 1863,  said  Booker  made  his  report  as 
agent  appointed  by  the  last  court,  and  thereupon  certain  persons  were 
appointed  to  solicit  contributions  in  the  way  of  clothing,  &c.,  for  the 
soldiers,  and  were  ordered  to  deposit  the  same  with  the  clerk  of  the 
court,  and  B.  F.  Dyer  was  appointed  to  take  charge  of  such  articles  as 
might  be  so  collected,  and  carry  them  to  the  soldiers  and  buy  such 
articles  as  should  be  lacking  after  the  distribution  ;  and  to  furnish  said 
Dyer  with  funds  for  such  purpose  said  Booker  was  directed  to  pay 
over  to  him  the  balance  in  his  hands  of  the  five  hundred  dollars  received 
from  J.  Griggs,  and  said  Griggs  was  ordered  to  sell  the  bonds  authorized 
by  the  order  of  the  last  term  of  this  court,  and  pay  the  proceeds  to  said 
Dyer. 

At  a  court  held  August  10, 1863,  said  Booker,  who  had  been  appointed 
at  the  then  last  term  of  court  to  contract  with  the  proper  authorities  for 
furnishing  salt  to  the  citizens  or  counties  of  the  State,  made  his  report, 
which  was  adopted  by  the  court,  and  it  was  ordered  "that  said  Booker 
proceed  to  hire  two  able-bodied  negro  men,  as  mentioned  in  said  report, 
and  proceed  to  consummate  the  contract ;  and  it  is  ordered  that  the  salt 
agent  pay  to  said  Booker  |447  for  his  expenses  out  of  the  sale  of  the 
salt."  Said  Booker  was  present  and  acted  at  all  the  above  sessions  of 
the  court. 

That  on  May  26,  1864,  said  Booker  was  duly  elected  a  justice  of  the 
peace  for  the  Eidgeway  district,  in  the  county  of  Henry,  and  August  3, 
1864,  he  took  the  several  oaths  of  of&ce  as  required  by  law. 

It  appears  from  the  testimony  of  Jeremiah  Griggs,  a  witness  for  the 
contestant,  that  said  Booker  voted  for  the  ordinance  of  secession. 

Q.  Do  you  know  -whetlier  Mr.  George  W.  Booker  voted  for  the  ordinance  of  secession 
or  not?— A.  Mr.  George  W.  Booker  stated  to  me  tliat,  altliougli  he  was  opposed  to  the 
ordinance  of  secession,  on  consultation  with  a  certain  Mr.  Gravely,  who  agreed  with 
him  in  sentiment  on  that  subject,  he  concluded  it  would  be  more  safe  to  vote  for  it, 
and  did  so  vote. 

The  contestee  does  not  deny  any  of  the  above  facts,  but  he  claims 
that  he  was,  from  the  outset  opposed  to  the  doctrine  of  secession ;  that 
he  was  always  a  Union  man ;  that  he  held  the  office  of  justice  of  the  peace 
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at  the  beginning  of  the  war,  and  it  was  deemed  best  by  those  opposed 
to  secession  that  as  many  Union  men  as  possible  should  hold  these  oifices 
for  the  purpose  of  protecting  Union  men,  and  that  the  position  he  held 
was  a  protection  to  him  against  conscription  in  the  rebel  army. 

It  appears  in  evidence  that  said  Booker  was  conscripted,  and  was 
released  therefrom  on  a  habeas  corpus,  on  the  ground  of  his  holding  the 
office  of  justice  of  the  peace. 

From  the  testimony  of  the  witnesses,  ( who  are  men  of  apparent  respect- 
ability and  standing,  most  of  them  having  held  offices  of  trust  and 
honor  in  Virginia,  and  who  were  well  acquainted  with  said  Booker,) 
the  committee  is  of  the  opinion  that  said  Booker  was  a  loyal  man  and 
had  no  sympathy  with  the  rebellion,  and  that  all  the  acts  done  by  him 
that  were  charged  to  be  disloyal  (except  his  vote  on  the  ordinance  of 
secession)  were  so  done  in  the  line  of  his  duty  as  a  member  of  the  court, 
and  in  the  legitimate  discharge  of  such  duties ;  that  the  state  of  public 
opinion  was  such  in  the  locality  where  said  Booker  lived  that  to  have 
resigned  or  to  have  refused  to  perform  the  duties  of  his  office,  to  have 
voted  against,  or  not  to  have  voted  at  all,  upon  the  ordinance  of  seces- 
sion, or  to  have  done  any  act  indicating  that  he  was  opposed  to  secession, 
or  was  a  sympathizer  with  the  United  States,  would  have  subjected  him 
to  personal  violence ;  that  his  continuance  in  and  acts  done  in  his  office 
were  so  done  for  the  purpose  of  protecting  his  person,  family,  and  prop- 
erty from  violence,  and  himself  from  conscription,  and  for  the  reason 
that  by  holding  the  office  he  could  be  of  some  aid  and  benefit  to  Union 
men. 

Although  technically  said  Booker  may  have  seemed  to  have  "  given 
aid  and  comfort  to  the  enemies"  of  the  United  States  by  performing  the 
duties  of  his  office,  yet  the  committee  is  convinced  that  he  was  during 
the  whole  rebellion,  and  to  the  present  time  has  been,  a  sincere  Union 
man,  and  that  the  acts  by  him  performed  to  which  objection  is  taken 
are  in  contravention  of  the  letter  but  not  the  spirit  of  the  third  article 
of  the  fourteenth  amendment  to  the  Constitution  of  the  United  States. 
The  committee  therefore  holds  that  said  Booker  is  not  ineligible  under 
the  same. 

The  committee  is,  however,  of  the  opinion  that  if  no  action  had  been 
taken  by  the  House  upon  the  claim  of  said  Booker  for  a  seat,  it  would 
have  reported  that  having  accepted  and  exercised  the  functions  of  an 
office  under  the  confederate  government,  he  could  not  take  so  much  of 
the  oath  prescribed  by  the  act  of  July  2, 1862,  as  declares  that  he  has 
"  neither  sought  nor  accepted,  nor  attempted  to  exercise  the  functions 
of  any  office  whatever,  under  any  authority  or  pretended  authority  in 
hostility  to  the  United  States,"  without  being  relieved  from  the  disabil- 
ities imposed  by  said  act,  and  that  it  should  have  recommended  that  so 
mxich  of  said  oath  above  recited  should  be  omitted  in  administering  the 
oath  of  office  to  said  Booker. 

But  the  House,  on  the  1st  daj'  of  February  last,  upon  representation 
being  made  tbat  said  Booker  was  loyal,  Aoted  that  he  was  entitled  to 
his  seat,  and  he  took  the  oath  prescribed  by  the  act  of  July  2, 1862,  and 
is  now  a  sitting  member  of  this  House.  The  committee  is  of  the  opinion 
that  this  vote  was  an  indication  of  the  sense  of  the  House  tbat  the  fact 
of  his  loyalty  was  the  question  to  be  settled,  and  this  being  determined 
in  his  favor,  he  was  entitled  to  his  seat.  The  committee  also  believes 
that  said  Booker,  conscious  of  his  loyalty,  did  not  consider  that  he  was 
debarred  from  taking  said  oath,  holding  the  office  under  the  circum- 
stances and  for  the  purposes  he  did  so  hold  it ;  that  he  did  not  deem  it 
was  the  si)irit,  intent,  or  meaning  of  the  same  to  apply  to  one  who  was 
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truly  loyal  and  a  Union  man  through  the  rebellion,  and  has  been  so  to 
the  present  time. 

The  committee  therefore  believing  said  Booker  to  have  taken  said 
oath  honestly,  considering  that  he  was  right  in  so  doing,  and  being 
desirous  of  carrying  out  the  will  of  a  large  plurality  of  the  voters  in  Ms 
district,  and  the  declared  wish  of  the  House  as  expressed  by  their  vote 
of  February  1,  hereby  recommends  the  passage  of  the  following  resolu- 
tion: 

Besolved,  That  the  Hon.  George  W.  Booker  is  entitled  to  retain  his 
seat  as  a  member  of  this  Congress  from  the  fourth  district  of  the  State 
of  Virginia. 


No.  5. — Copy  of  report  hy  Mr.  Soaker  to  the  court. 

To  the  county  court  of  Henry : 

The  undersigned,  a  commissioner  appointed  by  an  order  made  at  tlie  October  term, 
1861,  "whose  duty  it  shall  be  to  repair  to  the  encampment  of  the  companies  from  this 
county  in  the  confederate  army,  now  ia  Northwestern  Virginia,  and  ascertain  the  wants 
of  each  member  in  clothing,  and  report  thereof  to  the  next  court ;  he  shall  also  ascer- 
tain and  report  what  members  of  each  company  will  accept  the  clothing  furnished  by 
the  government,  and  what  will  not;  and  shall  explain  to  the  companies  the  difficulty 
of  raising  money  by  the  court,  and  of  procuring  proper  material  for  the  purpose,"  begs 
leave  to  report  that,  in  obedience  to  said  order,  ne  left  home  on  the  20th  of  October,  and 
arrived  at  the  encampment  of  the  forty-second  regiment  on  Saturday,  the  26th,  calling 
at  the  White  Sulphur  Springs  and  Lewisburg  to  see  some  of  the  volunteers  from  this 
county,  who  were  at  those  places  in  the  hospital  sick.  That  as  soon  as  convenient  after 
his  arrival  at  the  encampment,  he  had  the  different  companies  called  together  and  ad- 
dressed them  at  length,  reading  the  aforesaid  order,  and  requesting  each  member  to 
furnish  the  captain  of  his  company  with  a  Statement  of  the  articles  he  needed,  and 
urging  upon  them  the  necessity  of  drawing  clothing  from  the  government,  if  possible. 
It  gives  me  great  pleasure  to  say  that  every  member  seemed  perfectly  willing  to  do  so, 
and  I  was  furthermore  informed  that  a  requisition  had  been  made  through  the  quar- 
termaster, Major  Saunders,  upon  the  government,  and  that  nothing  had  been  heard 
from  it.  I  deemed  it  proper  to  return  by  way  of  Eichmond  and  call  upon  the  depart- 
ment, and  ascertain  what  articles  and  the  amount  had  been  sent.  I  ascertained  that  a 
considerable  number  of  articles  of  clothing,  &c.,  had  been  sent  to  Major  Cosby,  quar- 
termaster to  the  army  of  the  northwest,  embracing  the  whole  command  of  Major  General 
Robert  E.  Lee,  (a  copy  of  which  is  herewith  presented,  taken  from  the  books  of  the 
quartermaster's  department.)  From  information  there  obtained  and  from  other  sources, 
I  am  of  opinion  tliat  it  is  useless  to  expect  the  government  to  furnish  the  volunteers 
from  our  county  more  than  has  already  been  done,  and  that  they  will  have  to  depend 
upon  their  own  resources  and  the  assistance  of  the  court  for  their  winter  supplies  of 
clothing  and  blankets,  as  the  government  cannot  possibly  fill  up  the  requisitions  that 
have  been  made  upon  it  by  the  time  winter  sets  in. 

It  will  appear  by  reference  to  the  statements  made  by  the  several  captains  already 
referred  to,  that  most  of  the  volunteers  who  have  the  means,  prefer  to  furnish  their 
own  clothing  rather  than  to  have  it  furnished  by  the  county.  And  in  view  of  the  present 
high  prices  of  yarn-cloth,  and  the  difficulty  of  obtaining  blankets,  &c.,  in  time  to  meet 
the  necessities  of  the  volunteers,  it  is  proper  perhaps  for  me  to  add,  that  it  is  totally 
immaterial  whether  or  not  their  winter  clothing  be  in  uniform.  Hence  many  men  can 
•obtain  clothing  from  home  already  made;  and  as  the  army,  in  all  probability,  will  be 
in  winter  quarters  before  this  supply  can  be  sent,  bed-quilts  will  answer  very  well  in 
the  place  of  blankets,  where  blankets  cannot  be  easily  obtained.  In  view,  then,  of  the 
lateness  of  the  season,  the  delay  consequent  in  the  county's  negotiating  a  loan  of  money, 
the  high  price  of  cloth,  and  the  time  which  would  necessarily  elapse  before  full  suits 
can  be  made  up  and  sent  to  camp,  I  would  most  respectfully  recommend  to  the  families 
and  friends  of  the  volunteers  to  provide  as  speedily  as  possible  as  much  clothing  as 
they  can  by  their  individual  means,  and  report  as  soon  as  they  can  to  the  commissioners 
who  may  be  appointed  by  the  court  to  attend  to  this  matter;  and  I  recommend  to  the 
court  to  provide  the  means  of  transportation  to  the  encampment.  And  I  would  also 
recommend  that  the  clothing  be  sent  by  wagon  instead  of  by  railroad,  as  there  are 
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many  delays  on  the  railroad,  and  the  means  of  transportation  from  the  nearest  depot 
to  Greenbrier  Bridge,  in  Pocahontas  County,  where  the  forty-second  regiment  will  prob- 
ably take  up  winter  quarters,  is  so  limited  at  present  that  they  can  hardly  get  a  suffi- 
cient quantity  of  flour  to  the  army.  Owing  to  the  severity  of  the  winter  in  that  region, 
(snow  falling  from  two  to  three  feet  in  depth  sometimes,  as  I  am  informed,)  I  think  it 
highly  necessary  that  each  man  should  have  at  least,  in  addition  to  ordinary  clothing, 
two  pairs  of  flannel  or  linsey  shirts  and  drawers,  one  pair  of  good  winter  boots,  one 
overcoat  and  blanket,  besides  good  bed  covering,  of  which  quilts  will  answer  as  well 
as  blankets. 

I  regret  that  my  time  was  so  limited  that  I  could  not  see  all  the  volunteers  from  the 
county.  They  were  scattered  at  the  White  Sulphur  Springs,  Lewisburg,  Meadow 
Bluff,  Greenbrier  Bridge,  the  Wann  Springs,  Healing  Springs,  Eockbridge,  Alum, 
Staunton,  and  other  places.  A  good  deal  of  sickness  prevailed  among  them,  the  result 
of  measles,  colds  from  the  frequen  t  rains,  rheumatism,  and  camp  fever.  I  am  happy  to  say, 
however,  that  the  proportion  of  mortality  among  our  men,  when  it  is  considered  the 
number  sick,  is  surprisingly  small.  And,  so  far  as  my  observation  extended,  the 
wants  of  our  sick  were  as  well  attended  to  as  could  possibly  be  expected  under  the 
circumstances.  Appended  will  be  found  a  list  of  the  various  companies  and  their 
wants,  and  at  what  place  each  volunteer  is ;  also  my  bill  of  expenses.  I  cannot  close 
this  report  without  expressing  my  gratitude  to  Colonel  Burke,  and  the  officers  and 
men  of  our  companies,  for  the  kindness  shown  me. 

All  of  which  is  respectfully  submitted. 

GEO.  W.  BOOKEE. 

November  9,  1861. 

Virginia,  Mennj  County,  to  wit : 

I,  Thomas  E.  Donigan,  clerk  of  the  county  court  of  Henry,  do  certify  that  the  fore- 
going is  a  true  copy  of  a  paper  on  file  in  my  office. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the  seal  of  the  court 
aforesaid  this  6tli  day  of  December,  1869,  and  in  the  94th  year  of  the  Commonwealth. 

[SEAL.]  THOS.  E.  DONIGAN,  Clerk. 


SWITZLER  VS.  DYER. 

The  secretary  of  state  of  Missouri  rejected  the  returns  from  a  county  :  held  that  his 
duties  are  ministerial  and  not  judicial,  and  that  the  act  was  illegal. 

Where  the  ballot-box  is  tainted  with  fraud  the  return  must  be  rejected  ;  where  the 
election  law  is  violated  with  evident  intent  to  give  opportunity  for  fraud  the  return 
should  be  rejected. 

Non-compliance  with  the  law  in  a  technical  matter  with  no  fraudulent  intent  is  not 
cause  for  rejecting  a  return. 

The  minority  report  held  that  the  board  cf  registration  for  a  county  was  illegally 
changed  by  intimidation  and  threats  to  the  fraudulent  end  that  the  registration  law 
might  be  violated ;  that  it  was  violated,  and  that  the  vote  of  the  county  should  be 
rejected. 

The  House  refused  to  sustain  the  majority  report  (July  7,)  and  adopted  the  minority 
report — 108  to  55. 

June  29, 1870. — Mr.  Churchill,  from  the  Special  Oommittee  of  Elections, 
consisting  of  Messrs.  Churchill,  Cessna,  and  Burr,  made  the  following 
report : 

TIte  Committee  of  Ulections,  to  tcJiich  were  referred  the  papers  and  evidence 
in  the  case  of  William  F.  Switzler,  claiming  the  seat  now  occupied  by 
David  P.  Dyer,  as  a  representative  from  the  ninth  congressional  district 
of  Missouri,  having  considered  the  same,  makes  the  following  report: 

At  the  election  held  in  the  ninth  congressional  district  of  Missouri, 
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on  the  3d  day  of  November,  1868,  the  vote  for  member  of  Congress  in 
the  several  counties  composing  the  district  was  as  follows : 


Counties. 


Monroe 
Rails 


Andrain 
Pike. 


Lincoln 

Montgomery  . 

Callaway 

Boone  

"Warren 

St.  Charles... 


Total 


CO 


^ 


169 

1,311 

219 

199 

305 

286 

1,035 

1,595 

458 

397 

695 

492 

162 

343 

153 

195 

829 

377 

1,551 

1,091 

5,576  I      6,286 


From  these  returns,  (Mis.  Doc.  'So.  14,  41st  Cong.,  2d  sess.,  pp.  58,  59,) 
the  correctness  of  which  is  not  questioned  by  either  party  to  this  con- 
test, it  appears  that  the  contestant,  William  F.  Switzler,  received  a  ma- 
jority of  710  votes  of  the  votes  actually  cast  in  the  district  for  member 
of  Congress  at  that  election.  The  secretary  of  state  of  Missouri,  upon 
af&davits  attacking  the  registration  in  the  county  of  Monroe,  rejected 
the  returns  from  that  county,  and  a  majority  of  432  votes  being  thereby 
shown  for  the  sitting  member,  he  gave  the  latter  a  certificate  of  election, 
upon  which  he  was  admitted  to  his  seat  in  the  forty-first  Congress,  pend- 
ing the  contest,  notice  of  which  had  been  served  upon  him  by  Mr. 
Switzler.  The  duties  of  the  secretary  of  state,  under  the  laws  of  Mis- 
souri, in  respect  to  certifying  the  election  of  members  of  Congress,  are 
as  follows :  The  judges  of  election  at  each  voting  precinct  are  required, 
within  two  days  after  the  election,  to  transmit  one  of  the  poll-books  kept 
by  them  (and  which  is  required  to  contain  the  names  of  the  voters,  of 
the  persons  voted  for,  the  of&ce,  and  the  number  of  votes  given  to  each 
candidate,  duly  certified  by  the  judges  of  election)  to  the  clerk  of  the 
county  court,  who,  within  eight  days  thereafter,  iJubUcly,  in  the  court- 
house, and  with  the  assistance  of  two  magistrates  of  the  county,  is 
required  to  examine  and  cast  up  the  votes  given  to  each  candidate,  and 
in  the  case  of  members  of  Congress,  and  of  the  State  legislature  and 
other  State  ofllcers,  within  two  days  thereafter,  to  send  by  mail,  closely 
sealed,  and  not  to  be  opened  until  the  day  fixed  for  the  counting  of  the 
votes,  an  abstract  of  the  votes  given  for  those  officers  to  the  secretary 
of  state. 

Thereupon,  "  within  fifty  days  after  such  general  election,  and  as  much 
sooner  as  the  returns  shall  all  have  been  made,  the  secretary  of  state, 
in  the  presence  of  the  governor,  shall  proceed  to  open  the  returns  and 
to  cast  up  the  votes  given  for  all  candidates  for  any  oflice,  and  shall  give 
to  the  person  having  the  highest  number  of  votes  for  members  of  Con- 
gress from  each  district  certificates  of  election,  under  his  hand,  with  the 
seal  of  the  State  affixed  thereto."  (General  Statutes  of  Missouri,  63, 
sections  24-32.) 

It  will  be  seen  from  the  language  of  the  statutes  above  quoted,  that 
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the  duties  of  the  secretary  of  state  are  ministerial  only,  and  not  judicial, 
and  they  are  so  held  by  the  supreme  court  of  Missouri — in  accordance 
with  the  general  current  of  authority,  both  in  this  country  and  in  this 
House — in  the  case  of  the  State  ex  rel.  Charles  G.  Bland  vs.  Francis 
Eodman,  secretary  of  state,  decided  at  the  January  term  of  that  court 
in  1869,  which  case  arose  upon  similar  action  of  the  same  secretary  of 
state,  with  reference  to  another  officer  claiming  to  have  been  elected  at 
the  same  election,  in  November,  1868,  and  the  doctrine  of  which  is  thus 
stated  by  the  reporter,  in  his  syllabus  of  the  case : 

The  law  relating  to  elections  (Gen.  Stat.  1865,  eh.  2,  sec.  32)  does  not  vest  iu  the  sec- 
retary of  state  any  discretion  in  opening  and  counting  returns  of  votes.  It  requires 
him  to  perform  the  act.  It  is  the  law  declared  by  this  court,  as  well  as  by  the  uniform 
current  of  authority,  that  a  county  clerk,  or  secretary  of  state,  iu  opening  and  casting 
up  votes,  acts  ministerially  and  not  judicially.  The  matter  of  determining  upon  the 
legality  of  votes  is  a  judicial  function,  to  he  passed  upon  before  a  tribunal  competent 
to  make  an  adjudication  when  the  parties  can  he  heard.    (State  vs.  Eodman,  43  Mo.,  256.) 

The  same  question  was  again  before  the  supreme  court  of  Missouri  in 
State  vs.  Steers,  44  Mo.,  224^228,  in  which  the  county  clerk  of  Ealls 
County,  in  this  district,  rejected  the  vote  of  Jasper  Township,  herein- 
after referred  to,  thereby  changing  the  result  in  that  county  in  favor  of 
the  democratic  candidates.  In  that  case  the  court,  after  quoting  the 
same  statute,  says : 

Here  is  no  discretion  given,  no  power  to  pass  upon  and  adjudge  whether  votes  are 
legal  or  illegal,  but  the  simple  ministerial  duty  to  cast  up  and  award  the  certilicate  to 
the  person  having  the  highest  number  of  votes.  To  allow  a  ministerial  officer  arbitra- 
rily to  reject  returns  at  his  own  caprice  or  pleasure,  is  to  infringe  or  destroy  the  rights 
of  others  without  notice  or  opportunity  to  be  heard,  a  thing  which  the  law  abhors  and 
prohibits.  I  have  examined  with  a  good  deal  of  research  the  authorities,  and  have 
never  been  able  to  find-  a  single  one  that  held  otherwise  than  that  the  canvasser  acted 
ministerially,  but  they  are  unanimous  and  decisive,  declaring  him  to  be  a  ministerial 
officer,  and  nothing  else. 

Citing,  among  many  other  cases,  the  case  of  the  State  vs.  Eodman, 
above  quoted.  These  authorities,  coming  from  the  supreme  court  of 
the  State  where  this  case  arises,  and  arising  upon  the  election  now  in 
question,  seem  to  settle  the  case  against  the  propriety  of  the  action  of 
the  secretary  of  state  in  this  case. 

It  is  true  that  in  at  least  two  cases  beside  the  present,  (Butler  vs.  Leh- 
man, and  Morton  vs.  Daily,  Bartlett's  Contested  Election  Cases,  353,  402,) 
both  of  which  arose  in  the  thirty-seventh  Congress,  where  municipal 
officers  assumed  to  act  judicially,  and  to  reject  returns  believed  by  them 
to  be  affected  by  fraud,  and  thereupon  issued  certificates  to  persons  who 
would  not  have  been  otherwise  entitled  to  them,  such  certificates  were 
held  sufficient,  as  in  this  case,  to  entitle  the  holder  to  the  seat,  prima 
facie,  and  pending  the  contest.  But  such  action  being  without  author- 
ity of  law,  has  no  weight  in  deciding  the  contest  upon  the  merits,  when, 
if  necessary,  we  go  back  of  all  certificates,  and  inquire  into  the  action 
and  right  of  the  individual  voter  at  the  polls;  and  it  has  been  referred 
to  here  only  as  a  part  of  the  history  of  this  case,  and  to  exj)lain  how 
the  contestant,  having  a  majority  of  the  votes  cast,  happens  to  occupy 
the  position  he  does  in  this  contest.  The  first  and  most  important  ques- 
tion in  this  case  is — 

SHALL  THE  VOTE  OF  MONEOE  COUNTY  BE  COUNTED'? 

The  reasons  given  why  it  should  not  be  counted  are  that  the  superin- 
tendent of  registration  of  the  senatorial  district  of  which  that  county  is 
a  part,  corruptly  agreed,  as  is  alleged,  with  the  political  friends  of  the 
contestant,  that  he  would  appoint  registering  officers  in  his  district  who 
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would  register  all  white  male  citizens  over  the  age  of  twenty-one  years, 
without  regard  to  their  qualifications,  as  fixed  and  prescribed  by  the  con- 
stitution and  laws  of  Missouri,  on  condition,  and  in  consideration,  that 
he  should  receive  the  support  of  the  political  friends  of  the  contestant 
for  the  office  of  sheriff  in  the  county  of  Eandolph,  in  which  he  ( the  super- 
intendent of  registration)  resided;  and  that,  in  pursuance  of  this  agree- 
ment, officers  of  registration  were  appointed  who  would  be  likely  to 
carry  out  this  agreement;  and  a  large  number  of  persons,  disqualified 
under  the  law,  were  permitted  to  register  and  to  vote  in  the  county  of 
Monroe. 

Before  proceeding  to  consider  the  evidence  bearing  upon  this  question, 
the  committee  desire  to  call  attention  to  the  provisions  of  the  constitu- 
tion and  laws  of  Missouri  relating  to  the  qualifications  and  registration 
of  voters  in  that  State. 

The  following  are  the  third,  fourth,  fifth,  and  sixth  sections  of  the 
second  article  of  the  constitution  on  "right  of  suffrage:" 

Sec.  3.  At  any  election  held  by  the  people  under  this  constitution,  or  in  pursuance 
of  any  law  in  this  State,  or  under  any  ordinance  or  hy-law  of  any  muncipal  corpora- 
tion, no  person  shall  be  deemed  a  qualified  voter  who  has  ever  been  in  armed  hostility 
to  the  United  States,  or  to  the  lawful  authorities  thereof,  or  to  the  government  Of  this 
State,  or  has  ever  given  aid,  comfort,  countenance,  or  support  to  persons  engaged  in 
any  such  hostility ;  or  has  ever,  in  any  manner,  adhered  to  the  enemies,  foreign  or  do- 
mestic, of  the  United  States,  either  by  contributing  to  them,  or  by  unlawfully  sending 
within  their  lines  money,  goods,  letters,  or  iuformation;  or  has  ever  disloyally  held 
communication  with  such  enemies,  or  has  ever  advised  or  aided  any  person  to  enter 
the  service  of  such  enemies;  or  has  ever,  by  act  or  word,  manifested  his  adherence  to 
the  cause  of  such  enemies,  or  his  desire  for  their  triumph  over  the  arms  of  the  United 
States,  or  his  sympathy  with  those  engaged  in  exciting  or  carrying  on  rebellion  against 
the  United  States ;  or  has  ever,  except  under  overpowering  compulsion,  submitted  to 
the  authority  or  been  in  the  service  of  the  so-called  "  Confederate  States  of  America," 
or  has  ever  left  this  State  and  gone  within  the  lines  of  the  armies  of  the  so-called 
"  Confederate  States  of  America,"  with  the  purpose  of  adhering  to  said  States  or  armies, 
or  has  ever  been  a  member  of,  or  connected  with,  any  order,  society,  or  organization 
inimical  to  the  government  of  the  United  States,  or  to  the  government  of  this  State ; 
or  has  ever  been  engaged  in  guerilla  warfare  against  loyal  inhabitants  of  the  United 
States,  or  in  that  description  of  marauding  commonly  known  as  "bushwhacking,"  or 
has  ever,  knowingly  and  willingly,  harbored,  aided,  or  countenanced  any  person 
so  engaged ;  or  has  ever  come  into  or  has  left  this  State  for  the  purpose  of  avoiding  en- 
rollment for  or  draft  into  the  military  service  of  the  United  States;  or  has  ever,  -with  a 
view  to  avoid  enrollment  in  the  militia  of  this  State,  or  to  escape  performance  of  duty 
therein,  or  for  any  other  purpose,  enrolled  himself,  or  authorized  himself  to  be  enrolled 
by  or  before  any  officer  as  disloyal  or  as  a  southern  sympathizer,  or  in  any  other  terms 
indicating  his  disaffection  to  the  government  of  the  United  States  in  its  contest  with 
rebellion,  or  his  sympathy  with  those  engaged  in  such  rebellion,  or  having  ever  voted 
at  any  election  by  the  people  in  this  State,  or  in  any  other  of  the  United  States,  or  in 
any  of  their  Territories,  or  held  office  in  this  State,  or  in  any  other  of  the  United  States, 
or  in  any  of  their  Territories,  or  under  the  United  States,  shall  thereafter  have  sought 
or  received  under  claim  of  alienage  the  protection  of  any  foreign  government,  through 
any  consul  or  other  officer  thereof,  in  order  to  secure  exemption  from  military  duty  in 
the  militia  of  this  State  or  in  the  army  of  the  United  States ;  nor  shall  any  such  person 
be  capable  of  holding  in  this  State  any  office  of  honor,  trust,  or  profit  under  its  author- 
ity, or  of  being  an  officer,  councilman,  director,  trustee,  or  other  manager  of  any  cor- 
poration, public  or  private,  now  existing  or  hereafter  established  by  its  authority,  or  of 
acting  as  a  professor  or  teacher  in  any  edacational  institution,  or  in  any  common  or 
other  school,  or  of  holding  any  real  estate  or  other  pro^jerty  in  trust  for  the  use  of  any 
church,  religious  society  or  congregation.  But  the  foregoing  provision  in  relation  to 
acts  done  against  the  United  States,  shall  not  apply  to  any  person  not  a  citizen  thereof, 
who  shall  have  committed  such  acts  while  in  the  service  of  some  foreign  countrj'  at 
war  with  the  United  States,  and  who  has  since  such  acts  been  naturalized,  or  may 
hereafter  be  naturalized  under  the  laws  of  the  United  States,  and  the  oath  of  loyalty 
hereinafter  prescribed,  when  taken  by  any  snch  person,  shall  be  considered  as  taken 
in  such  sense. 

Sec.  4.  The  general  assembly  shall  immediately  provide,  by  law,  for  a  complete  and 
uniform  registration,  by  election  districts,  of  tlie  names  of  qualified  voters  in  this 
State,  which  registration  shall  be  evidence  of  the  qualification-  of  all  registered  voters  to  vote  at 
any  election  thereafter  lield;  but  no  person  shall  be  excluded  from  voting  at  any  election 
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on  account  of  not  being  registered,  until  the  general  assembly  shall  have  passed  an  act 
of  registration,  and  the  same  shall  have  been  carried  into  effect ;  atter  which  no  person 
shall  vote  unless  his  name  shall  have  been  registered  at  least  ten  days  before  the  day 
of  the  election ;  and  the  fact  of  such  registration  shall  be  no  otherwise  shown  than  by 
the  register,  or  an  authentic  copy  thereof,  certified  to  the  judges  of  election  by  the  reg- 
istering oflScer  or  officers,  or  other  constituted  authority.  A  new  registration  shall  be 
made  within  sixty  days  next  preceding  the  tenth  day  prior  to  every  biennial  general 
election ;  and  after  it  shall  have  been  made  no  person  shall  establish  his  right  to  vote 
by  the  fact  of  his  name  appearing  on  any  previous  register. 

Sec.  5.  Until  such  a  system  of  registration  shall  have  been  established,  every  person 
shall,  at  the  time  of  offering  to  vote,  and  before  his  vote  shall  be  received,  take  an 
oath  in  the  terms  prescribed  in  the  next  succeeding  section.  After  such  a  system  shall 
have  been  established,  the  said  oath  shall  be  taken  and  subscribed  by  the  voter  at  each 
time  of  his  registration.  Any  person  declining  to  take  said  oath  shall  not  be  allowed 
to  vote  or  to  be  registered  as  a  qualified  voter.  The  taking  thereof  shall  not  be  deemed 
conclusive  evidence  of  the  right  of  the  person  to  vote,  or  to  be  registered  as  a  voter : 
but  such  right  may,  notwithstanding,  be  disproved.  And,  after  a  system  of  registra- 
tion shall  have  been  established,  all  evidence  for  and  against  the  right  of  any  person 
as  a  qualified  voter  shall  be  heard  and  passed  upon  by  the  registering  officer  or  officers, 
and  not  by  the  judges  of  election.  The  registering  officer  or  officers  shall  keep  a  register 
of  the  names  of  persons  rejected  as  voters,  and  the  same  shall  be  certified  to  the  judges 
of  election;  and  they  shall  receive  the  ballot  of  any  such  rejected  voter  offering  to 
vote,  marking  the  same,  and  certifying  the  vote  thereby  given  as  rejected;  but  no 
such  vote  shall  be  received  unless  the  party  offering  it  take,  at  the  time,  the  oath  of 
loyalty  hereinafter  prescribed. 

Sbc.  6.  The  oath  to  be  taken  as  aforesaid  shall  be  known  as  the  oath  of  loyalty,  and 
sh.all  be  in  the  following  terms : 

I,  A.  B.,  do  solemnly  swear  that  I  am  well  acquainted  with  the  terms  of  the  third  sec- 
tion of  the  second  article  of  the  constitution  of  the  State  of  Missouri,  adopted  in  the 
year  1865,  and  have  carefully  considered  the  same ;  that  I  have  never,  directly  or  indi- 
rectly, done  any  of  the  acts  in  said  section  specified;  that  I  have  always  been  truly 
and  loyally  on  the  side  of  the  United  States  against  all  enemies  thereof,  foreign  and 
domestic ;  that  I  will  ever  bear  true  faith  and  allegiance  to  the  United  States,  and  will 
support  the  Constitution  and  laws  thereof  as  the  supreme  law  of  the  land,  any  law  or 
ordinance  of  any  State  to  the  contrary  notwithstanding ;  that  I  will,  to  the  best  of  my 
ability,  protect  and  defend  the  Union  of  the  United  States,  and  not  allow  the  same  to 
be  broken  up  and  dissolved,  or  the  government  thereof  to  be  destroyed  or  overthrown 
under  any  circumstances,  if  in  my  power  to  prevent  it ;  that  I  will  support  the  con- 
stitution of  the  State  of  Missouri,  and  that  I  make  this  oath  without  any  mental  res- 
ervation or  evasion,  and  hold  it  to  be  binding  on  me. 

The  contestant,  in  his  notice  of  contest,  claims  that  the  above  oath  is 
contrary  to  the  Constitution  of  the  United  States;  but  the  supreme 
court  of  Missouri  has  decided  the  oath  and  its  requirement  constitu- 
tional, (Blair  vs.  Eidgely  et  al.,  41  Missouri  Eeports,  63,  178,)  and  this 
decision,  of  the  correctness  of  which  the  committee  have  no  doubt,  has 
been  affirmed  by  the  Supreme  Court  of  the  United  States,  by  an  equally 
divided  court,  and  must  be  considered,  for  the  present  at  least,  as  set- 
tled law. 

The  present  registration  law  of  Missouri  was  passed  March  21, 1868. 
It  provided  that  on  or  before  the  23d  day  of  March,  1868,  and  also  on 
or  before  the  1st  day  of  February,  1869,  and  biennially  thereafter,  the 
governor,  by  and  with  the  advice  and  consent  of  the  Senate,  should  ap- 
point a  superintendent  of  registration  for  each  senatorial  district  in  the 
State,  except  the  county  of  St.  Louis,  whose  duty  it  should  be,  between 
the  first  day  of  June  and  the  first  day  of  July  next  ensuing  his  appoint- 
ment, to  appoint  three  suitable,  competent,  and  discreet  citizens,  who 
are  qualified  voters,  as  a  board  of  registration  in  each  county  of  his  dis- 
trict, to  serve  until  the  next  appointment  of  superintendent.  The  super- 
intendent is  required  to  fill  any  vacancies  occurring  in  any  of  these  ap- 
pointments, and  may  remove,  "in  his  discretion,"  "for  incompetency 
or  for  any  other  cause,"  any  one  appointed  by  him. 

The  books  of  registration,  which  are  to  be  furnished  to  the  board  for 
each  election  district  by  the  clerk  of  the  county  court,  after  a  form  fur- 
nished to  him  by  the  governor  of  the  State,  must  contain  the  oath  of 
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loyalty  prescribed  by  the  sixth  section  of  the  third  article  of  the  consti- 
tution of  the  State,  and  no  person  applying  can  be  registered  by  the 
board  as  a  qualified  voter  unless  he  take  and  subscribe  this  oath,  except 
in  the  case  of  persons  relieved  from  disabilities  under  the  provisions  of 
the  constitution,  for  whom  a  different  oath  is  furnished. 

The  board  are  empowered  to  examine  on  oath  every  person  applying  for 
registrationj  and  it  is  made  their  duty,  "  before  entering  any  name  on  the 
list  of  qualified  voters,  diligently  to  inquire  and  ascertain  that  he  has 
not  done  any  of  the  acts  specified  in  the  constitution  as  causes  of  dis- 
qualification," and  if  from  their  own  Imowledge,  or  from  evidence  brought 
before  them,  they  are  satisfied  that  he  is  disqualified,  they  shaU  not 
enter  his  name  on  the  list  of  qualified  voters,  even  though  he  take  and 
subscribe  the  oath  of  loyalty,  but  if  he  take  and  subscribe  this  oath,  and 
not  otherwise,  they  may  enter  his  name  on  a  separate  list  of  "rejected 
voters." 

During  the  six  secular  days  before  the  tenth  day  before  the  day  of 
general  election,  the  board  of  registration  of  each  county,  with  the  super- 
visor of  registration  of  the  county,  who,  before  the  general  election  in 
1868,  was  appointed  by  the  governor,  and  since  that  time  has  been, 
elected  by  the  people,  are  to  meet  at  the  county-seat  as  a  board  of  re- 
view, who  can  add  to  the  list  of  voters  in  each  district  the  names  of 
persons  whom  they  find  to  have  been  improperly  rejected  by  the  board, 
and  they  may  strike  from  the  list  the  name  of  any  person  who  appears, 
from  their  own  knowledge,  or  from  evidence  produced  before  them,  to 
have  done  any  of  the  disqualifying  acts  mentioned  in  the  constitution, 
but  not  without  at  least  two  days'  notice  having  been  given  to  the  per- 
son of  the  time  and  place  when  such  objection  would  be  heard.  The 
board  of  registration  and  review,  while  sitting  as  such,  has  the  ijowers 
of  a  circuit  court  to  preserve  order  at  and  around  their  place  of  sitting, 
and  may  compel  the  attendance  of  witnesses.  The  board  of  registration, 
during  their  session  in  each  election  district,  are  required  to  appoint 
three  qualified  voters  as  judges  of  election  in  the  district,  and,  immedi- 
ately after  the  adjournment  of  the  board  of  review,  are  to  make  two 
copies  of  the  names  of  qualified  voters  in  each  election  district,  alpha- 
betically arranged,  and  to  deliver  one  to  the  clerk  of  the  circuit  court, 
and  the  other  forthwith  to  one  of  the  persons  appointed  by  them  as 
judges  of  election,  who  must,  under  heavy  penalty,  produce  and  deliver 
the  same  into  the  possession  of  the  judges  of  election  at  the  jilace  and 
at  the  time  of  opening  the  polls.  When  any  person  on  the  list  of  re- 
jected voters  offers  to  vote,  the  judges  of  election  are  required  to  mark 
his  ballot  as  rejected,  and  to  keep  it  separate  from  the  ballots  of  quali- 
fied voters. 

If  the  board,  or  any  member  of  the  board,  or  any  judge  of  election  or 
other  officer,  knowingly  enters  upon  the  list  of  qualified  voters  one  not 
entitled,  or  willfully  excludes  one  entitled,  or  receives  the  ballot  of  any 
one  whose  name  is  not  on  the  list,  or  rejects  that  of  one  whose  name  is 
on  the  list,  he  is  liable  to  a  fine  of  not  less  than  $100,  nor  more  than 
$500,  and  is  disqualified  from  holding  office  thereafter  in  the  State. 

If  the  board  of  registration  or  review,  from  violence,  threats,  or  in- 
timidation, apprehend  danger,  they  must  report  the  same  to  the  sheriff,, 
constable,  or  other  civil  oificers  of  the  county,  who  are  required  to  fur- 
nish a  sufficient  posse  to  ejiable  the  board  to  discharge  their  duties,  and 
any  person,  by  threats  or  otherwise  resisting  or  impeding  the  board  of 
registration  or  reviewer,  are  declared  guilty  of  a  misdemeanor  and  liable 
to  fine  and  imprisonment  therefor. 

The  judges  of  election  are  required  to  open  the  polls  at  7  a.  m.,  at. 
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such  place  as  the  county  court  shall  have  designated,  or  failing  that,  at 
such  place  as  the  sheriff  shall  fix,  and  if  the  judges  fail  to  act,  the  voters, 
when  assembled,  may  appoint  the  judges  of  election.  It  is  the  duty  of 
the  sheriff  to  provide  ballot-boxes  and  to  deposit  the  same  with  the  con- 
stable of  the  township,  who  is  required  to  have  it  present  at  the  proper 
time  and  place  for  the  nse  of  the  judges  of  election. 

The  clerks  of  election  are  required  to  enter  the  name  and  number  of 
every  voter  in  the  poll-book,  and  the  judges  of  election  to  put  on  the 
baUot  a  number  corresponding  to  the  number  of  the  voter  in  the  poll- 
book.  These  ballots,  after  being  counted,  are  to  be  sealed  up  and  de- 
livered to  the  clerk  of  the  county  court,  and  carefiilly  preserved,  and 
not  to  be  inspected  except  in  case  of  contested  elections,  or  for  evidence 
on  the  order  of  a  proper  court. 

This  last  provision,  it  will  be  observed,  enables,  in  a  case  of  contested 
election,  the  ballot  of  each  voter  to  be  examined,  and  the  persons  voted 
for  by  each  voter  to  be  accurately  determined,  a  provision,  when  it  is 
desired  to  purge  the  ballot-box,  of  the  first  consequence.  The  facts  with 
regard  to  the  registration  in  Monroe  County  are  as  follows : 

Soon  after  the  new  registration  law  of  Missouri  took  effect  in  the 
spring  of  1868,  Charles  F.  Mayo  was  appointed  superintendent  of  reg- 
istration for  the  seventh  senatorial  district,  composed  of  the  counties  of 
Howard,  Randolph,  and  Monroe.  He  was  recommended  to  the  gover- 
nor as  a  radical  and  appointed  as  such,  and  had  previously  acted  and 
still  acts  with  that  party,  and  swears  that  he  voted  that  ticket  at  the 
November  election  in  1868.  It  does  not  appear  that  he  was  a  candidate 
for  the  appointment,  or  that  he  used  any  influence  to  secure  it.  Soon 
after  his  appointment,  the  democratic  State  senator  from  that  district, 
and  who  was  a  candidate  for  re-election,  proposed  to  him  that  if  he 
would  appoint  good  men,  meaning  democrats,  as  registering  oflcers  in 
that  district,  he  would  support  him  (Mayo)  with  his  vote  and  influence 
for  the  office  of  sheriff  in  the  county  of  Randolph,  in  which  they  both 
resided.  To  this  Mayo  replied  that  he  would  appoint  good  men,  who 
would  register  everybody  justly  entitled  to  registration  under  the  law. 
Similar  language  to  this  he  appears  to  have  used  whenever  applied  to 
as  to  the  manner  in  which  he  proposed  to  perform  the  duties  of  his  of- 
fice. It  was  afterward  proposed  to  place  from  three  to  five  thousand 
dollars  in  bank,  to  be  paid  to  him  in  case  he  was  not  elected  to  the  of- 
fice of  sheriff.  It  does  not  appear  that  anything  was  done  upon  this 
latter  proposition,  and  Mayo,  who  is  called  by  the  sitting  member  and 
examined  upon  this  subject,  denies  that  these  propositions  were  ever 
accepted,  but  says  that  in  making  his  appointments  and  removals  he 
was  guided  by  what  he  thought  to  be  right  according  to  the  law.  He 
became  an  independent  candidate  for  sheriff"  in  the  county  of  Randolph, 
and  a  democratic  mass  meeting  held  in  the  county  during  the  progress 
of  the  canvass  resolved  that,  "  as  a  mark  of  their  approval  for  the  fair 
and  impartial  manner  in  which  the  registration  had  been  conducted  in 
that  county  and  district,  they  would  place  his  name  on  the  democratic 
ticket  for  sheriff,  and  would  support  him."  Mayo  swears  that  he  paid 
for  having  his  name  put  on  the  democratic  ticket,  and  that  he  applied 
to  have  it  put  on  the  radical  ticket,  and  offered  to  pay  for  it,  but  was 
refused.  He  was  not  generally  supported  by  the  democratic  party  of 
the  county  for  the  office,  as  the  vote  for  democratic  presidental  electors 
at  that  election  in  Randolph  County  was  1,412,  and  for  governor,  1,417^ 
while  the  entire  vote  of  Mayo  for  sheriff  was  but  667;  but  as  there 
were  three  other  candidates  in  the  field,  two  democratic  and  one  repub- 
lican, (the  republican  candidate  receiving  but  about  one-half  the  repub- 
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lican  vote  of  the  county,)  it  was  sufficient  to  elect  him,  (pp.  158, 159.) 
While  the  registration  was  in  progress  a  proposition  was  made  to  Mayo, 
on  behalf  of  the  secretary  of  state,  that  if  he  would  resign  his  office  as 
superintendent  of  registration  he  should  have  a  better  office  than  that 
of  sheriff,  (48,  49.)  Mayo  himself  is  called  by  the  sitting  member  as  a 
witness  to  the  propositions  made  to  him  to  induce  him  to  appoint  dem- 
ocratic registers,  and  the  evidence  that  such  propositions  were  made 
rest  mainly  upon  his  testimony;  and  his  denials  upon  cross-examination 
of  any  corrupt  action  or  intent  in  the  matter  are  entitled  to  such  weight 
as  belongs  to  them  as  coming  from  a  witness  whose  veracity  has  been 
admitted  by  the  opposite  side,  by  his  being  called  by  them  as  a  witness, 
(pp.  103, 104,  148-151.)  The  first  officers  of  registration  appointed  by 
Mayo,  in  all  the  counties,  were  republicans.  The  greater  part  of  these, 
for  various  reasons,  were  afterward  removed  or  resigned,  and  in  How- 
ard County  the  persons  finally  appointed  and  who  made  the  registra- 
tion were  democrats.  In  Randolph  and  Monroe  Counties  all  the  persons 
appointed  as  registers,  with,  perhaps,  a  single  exception  in  Randolph, 
were  republicans.  The  first  board  appointed  in  Monroe  County  were 
Jerry  Foreman,  Dennis  Thompson,  and  Jacob  Springstein,  the  first  two 
of  whom  were  appointed  upon  the  recommendation  of  J.  H.  Holdworth, 
an  active  republican  and  friend  of  the  sitting  member,  and  the  last  of 
whom  served  in  the  Union  army  during  the  war,  and  swears  that  he  has 
acted  with  the  republican  party  since  its  organization  and  voted  foi?  Grant 
for  President  and  for  Dyer  for  Congress.  This  board  acted  together  five 
days,  when  Foreman  and  Thompson,  not  agreeing  with  Springstein  as 
to  the  proper  method  to  be  pursued,  although  a  majority  of  the  board, 
and  therefore  having  the  direction  of  affairs  in  their  own  hands,  aban- 
doned the  registration.  Mayo,  thereupon,  on  the  recommendation  of 
Springstein,  appointed  Andrew  T.  Scott  and  H.  H.  Buruham  to  take  their 
places,  but  the  latter,  on  the  first  day  that  he  attempted  to  serve,  learned 
that  he  was  not  eligible,  because  not  registered  in  1866,  and  therefore 
not  a  qualified  voter ;  he  thereupon  declined  to  act,  whereupon  Orris  W. 
Palmer  was  appointed  in  his  place.  Scott  swears  that  he  voted  for  Bell 
for  President,  in  1860,  but  for  Mr.  Lincoln  in  1864,  and  for  General 
Grant  in  1868,  and  that  he  voted  the  whole  republican  ticket  in  1868, 
except  that  he  voted  for  the  contestant  for  Congress,  hearing  him  to 
have  formerly  been  a  whig.  Palmer  was  a  native  of  Vermont,  and  a 
republican;  served  in  the  Union  army  from  April,  1862,  to  August, 
1865,  and  voted  for  General  Grant  for  President,  in  November,  1868. 
The  evidence,  in  the  judgment  of  the  committee,  fails  to  establish  any 
corrupt  agreement  on  the  part  of  Mayo  for  the  appointment  of  these 
men,  or  any  of  them,  or  any  improper  interference  with  them  when 
appointed. 

The  instructions  which  he  gave  to  the  board  at  the  commencement  of 
the  registration  were  as  follows : 

To  the  Board  of  Registrars  of  Monroe  County,  Mo. . 

The  board  has  a  right,  under  the  law,  to  examine  the  applicant  touching  hia  qualifi- 
cations as  to  age  and  residence,  and  then  to  inquire  from  other  sources  whether  he  has 
done  any  of  the  acts  mentioned  in  the  constitution  as  causes  of  disqualification ;  and 
if,  from  the  evidence,  or  their  own  knowledge,  they  believe  the  applicant  disqualified, 
they  will  place  his  name  on  the  rejected  list;  or,  if  they  find  that  he  is  qualified,  they 
will  put  his  name  on  the  list  of  qualified  voters. 

The  board  should  be  governed  by  the  law,  and  ought  not  to  be  governed  by  instruc- 
tions from  other  sources. 

A  man  offering  to  register,  but  refusing  to  take  the  oath,  should  be  placed  on  the 
rejected  list,  with  a  statement  of  his  cause  of  rejection. 

CHARLES  F.  MAYO, 
Superintendent  of  Registration  for  the  Seventh  Senatorial  District  of  Missouri. 
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On  representations  being  made  to  liiin  dnring  the  progress  of  tiie  reg- 
istration that  the  board  were  registering  men  charged  with  disloyalty, 
he  addressed  them  the  following  letter : 

To  Messrs.  Spritigsteiii  and  Jacob  Scott,  members  of  the  board  of  registration  of  Monroe 

Comity,  Mo. : 

Gentlemen  :  Eeports  have  come  to  me  that  objectious  have  been  made  to  persons 
registering  under  you,  on  account  of  disloyalty,  and  that  you  "have  paid  no  hoed  to 
objections."  This,  I  regard,  is  in  violation  of  tlie  registration  law,  and,  if  true,  I  shall 
regard  it  as  sufficient  cause  for  your  removal. 

I  think  it  best  for  you  to  ask  questions,  in  substance,  as  follows,  funder  oath;)  1st. 
Are  you  acquainted  with  the  third  section  of  the  second  article  of  the  constitution  of 
the  State  of  Missouri;  and  if  so,  are  you  disfranchised  by  any  of  the  clauses  in  said 
section?  (If  applicant  is  not  acquainted  with  it,  read  it  to  him,  and  then  propound 
the  question  as  before.)  2d.  As  to  age,  residence,  and  general  qualifications  as  voters 
under  the  law. 

Unless  you  can  give  denial  of  the  charges  as  before  specified,  your  resignation  will 
be  acceptable,  as  my  purpose  and  aim  is  to  carry  out  the  law,  and  nothing  more. 

CHARLES  F.  MAYO, 
Superintendent  liegistration,  Seventh  Senatorial  District,  Missouri. 

On  receiving  the  answer  of  Springsteiu  and  Scott  to  the  above  letter, 
he  addressed  them  again  as  follows : 

To  Messrs.  Springstein,  Scott,  and  Felsus,  members  of  the   board  of  registration,  Monroe 

County,  Mo.  ; 
Gentlemen  :  The  communication  of  Messrs.  Springstein  and  Scott,  of  the  5th  instant, 
.  denying  certain  charges  made  against  them,  to  the  effect  that  they  had  refused  to  pay 
attention  to  objections  made  by  certain  parties  to  persons  registering  in  Monroe 
Township,  together  ■with  a  communication  from  Messrs.  Spalding,  Yager,  Simms,  and 
other  Union  soldiers,  was  received  by  me  this  day,  and  the  contents  of  said  com- 
munications are  perfectly  satisfactory,  evincing,  as  they  do,  your  purpose  of  carrying 
out  the  registration  law  of  the  State  to  the  very  letter.  My  desire  and  determina- 
tion is,  that  the  law  shall  be  faithfully  carried  ont  in  every  particular.  You  will, 
therefore,  proceed  with  the  registration  in  your  county,  and  complete  it  according 
to  law.  A  petition  has  come  to  me,  stating  that  the  registry  of  voters  in  Union  Town- 
ship was  not  completed,  and  asking  an  additional  day  at  that  point.  If  you  think  it 
expedient,  you  will  hold  a  session  of  the  board  at  Middle  Grove,  in  said  township,  on 
Saturday  next,  October  10,  for  the  purpose  of  completing  the  registration  in  said 
township. 

Yours,  respectfully, 

CHARLES  F.  MAYO, 
Superintendent  Registration,  Seventh  Senatorial  District,  Missouri. 

The  law  of  Missouri  gives  a  great  and  dangerous  power  to  the  super- 
intendent of  registration,  to  remove  at  his  pleasure  and  without  assign- 
ment of  any  cause  the  registers  whom  he  has  appointed,  and  to  appoint 
others  in  their  place,  in  the  exercise  of  which  power  Mayo  certainly 
disappointed  the  men  upon  whose  recommendation  he  was  appointed ; 
but  if  the  vote  of  the  county  of  Monroe  is  to  be  rejected  for  errors 
connected  with  the  registration,  it  must  be  found  in  the  action  of  the 
board  itself,  and  not  in  circumstances  preceding  or  attending  their 
appointment. 

The  method  pursued  by  the  board  of  registration  is  thus  described  by 
Jacob  Springstein,  one  of  their  number,  (pp.  18,  20,  21 :) 

Question.  What  was  the  mode  of  proceeding  ?— Answer.  If  a  person  applied  for  reg- 
istration he  was  first  sworn  to  answer  questions.  If  I  thought  it  necessary,  I  would 
ask  him  his  age  in  the  first  place.  Next,  would  be  his  residence  in  the  county,  unless 
I  was  weU  acquainted  with  him.  Next  question.  Are  you  well  acquainted  with  the 
terms  of  the  third  section  of  the  second  article  of  the  constitution  of  the  State  of  Mis- 
souri ?  If  they  stated  that  they  were  not,  I  read  it  to  them.  If  they  stated  that  they 
were,  I  asked  them  if  they  had  ever  committed  any  of  the  acts  in  that  section  8pecifl.ed 
as  cause  of  disqualification.  If  they  stated  that  they  had,  they  were  placed  upon  the 
rejected  list.  If  they  stated  that  they  had  not,  I  would  ask  them  if  they  had  never 
given  any  aid  or  comfort  to  the  rebellion.  If  they  stated  they  had  not,  the  question 
was,  Did  you  ever  enroll,  and  how  did  you  enroll  ?    If  they  stated  they  had  enrolled  as 

H.  Mis.  Doc.  152 50 


786  DIGEST    OF   ELECTION    CASES. 

disloyal  or  southern  eympathizers,  they  were  placed  upon  the  rejected  list.  If  they 
stated  that  they  enrolled  as  loyal,  they  were  generally  registered,  uthey  answered  the 
questions  satisfactorily  and  would  take  the  oath  of  loyalty. 

Q.  Had  there  been  any  disagreement,  previous  to  the  removal  of  Mr.  Burnham,  be- 
tween the  registers,  as  to  the  mode  of  proceeding?  If  so,  state  it. — A.  There  was  a 
difference  of  opinion  between  Mr.  Thompson,  Mr.  Foreman,  and  myself,  when  the  reg- 
istration first  commenced.  They  thought  that  every  man  registered  as  a  quaMed  voter 
should  prove  his  loyalty ;  and  I  thought  where  a  man  was  a  new-comer,  and  was  not 
able  to  prove  where  he  had  been  all  the  time  during  the  war,  and  would  take  the  oath, 
and  answer  all  questions  satisfactory,  he  should  be  placed  upon  the  list  of  qualified  voters. 
There  was  a  little  difference  af  first.  I  wanted  to  swear  them  to  answer  questions  first, 
and  they  wanted  to  administer  the  oath  of  loyalty  first.  We  did  not  disagree  on  that> 
They  had  the  majority,  and  I  gave  way  to  them. 

Q.  After  Mr.  Burnham  was  appointed,  was  there  any  difficulty  as  to  the  manner  of 
procedure  ? — A.  There  was  some  disagreement.  Mr.  Burnham  made  a  proposition  that 
we  would  examine  them  one  at  a  time,  and  then  clear  the  room  of  all  spectators,  so  that 
if  any  member  of  the  board  objected  to  their  registering  they  would  not  know  who  to 
blame  for  it.  The  question  was  raised  too  in  regard  to  questioning  applicants  as  in  re- 
gard to  sympathy.  I  had  Judge  Holmes's,  of  the  supreme  court  of  Missouri,  opinion 
on  that  question  as  it  was  published,  and  told  them  that  the  question  of  sympathy  was 
embodied  in  the  third  section,  and  also  in  the  oath  of  loyalty ;  that  I  did  not  think  it 
necessary  to  ask  the  question  any  further  than  whether  they  desired  the  success  of  the 
rebellion.  He  also  proposed  to  use  the  old  registration  books  of  1866.  We  had  not 
been  using  them  up  to  that  time,  and  I  had  left  them  at  home ;  did  not  have  them  there. 
He  said  the  old  books  of  1866  were  prima  fade  evidence  of  disloyalty,  and  could  be  used 
against  persons  rejected. 

Q.  What  had  the  opinion  of  Judge  Holmes  to  do  with  the  question  of  sympathy  ? — 
A.  I  thought  from  Mr.  Burnham's  conversation  that  bethought  it  right  to  reject  a  man 
who  sympathized  with  relatives  or  friends  engaged  in  the  rebellion,  at  the  same  time 
had  no  sympathy  for  the  cause,  but  sympathized  as  individuals. 

Q.  Are  you  certain  that  was  Mr.  Burnham's  opinion  ? — ^A.  I  simply  thought  so  from 
the  way  he  talked  to  me. 

Q.  What  had  Judge  Holmes's  opiuion  to  do  with  it  ? — A.  Judge  Holmes  stated  that 
the  question  of  sympathy,  as  here  used,  must  be  accompanied  with  some  act  of  a  treas- 
onable nature.  I  thought  if  a  man  desired  the  success  or  triumph  of  the  rebellion  he 
should  be  placed  upon  the  rejected  list,  and  was  so  placed  in  all  cases  where  they  ac- 
knowledged that  they  did  so  sympathize. 

Q.  You  did  not  agree  with  Judge  Holmes,  then,  in  his  view?— A.  I  agreed  with  him 
so  far  as  I  have  told  you.  I  thought  his  view  was  right.  1  don't  know  as  I  agreed  with 
him  either,  as  we  went  by  the  registration  law. 

Q.  Upon  the  question  of  sympathy,  did  you  take  Judge  Holmes's  opinion  as  a  correct 
interpretation  of  the  registration  law  ? — A.  I  did  not,  sir ;  we  went  by  the  law. 

Q.  Why,  then,  did  you  use  that  opinion  against  Mr.  Burnham's  view  of  the  law  ? — A. 
I  have  told  you  why ;  because  Mr.  Burnham,  I  thought,  wanted  to  run  the  question  of 
sympathy  further  than  the  law  required. 

Q.  Do  you  know  any  rebel  soldiers  or  bushwhaclters  who  registered  as  qualified  voters 
in  Monroe  County,  and  voted  at  the  last  election? — ^A.  I  do  not,  sir;  I  would  not  have 
registered  a  man  if  I  had  known  him  to  have  been  guilty  of  any  of  the  acts  contained 
in  the  third  section  of  disquahfioations. 

Q.  Are  you  a  member  of  the  republican  party? — A.  I  have  been  acting  with  the  re- 
publican party  since  its  organization. 

Q.  Did  you.  vote  for  Grant  for  President,  and  Dyer  for  Congress? — A.  I  did,  sir. 

Orris  W.  Pelsue,  another  member  of  the  board,  swears  as  follows  as 
to  the  method  pursued  both  by  the  boards  of  registration  and  of  review, 
(pp.  23,  24:) 

Jacob  Springstein  was  chairman  of  the  board,  and  conducted  said  registration  under 
instructions  received  from  Captain  Mayo  f  all  persons  making  application  to  register 
were  first  sworn  to  answer  questions,  and  after  being  asked  if  they  were  acquainted 
with  the  terms  of  the  third  section,  second  article,  of  the  constitution  of  the  State  of 
Missouri,  adopted  in  the  year  1865,  were  then  catechised  in  detail  to  ascertain  that  they 
had  not  done  any  of  the  acts  named  in  said  section,  and  especially  were  the  questions 
asked  as  to  whether  such  applicant  had  taken  up  arms  against  the  United  States,  or  to 
the  lawful  authorities  thereof,  or  to  the  government  of  this  State,  or  had  ever  given 
aid,  countenance,  or  support  to  any  persons  engaged  in  hostility  thereto,  or  had  ever 
left  the  State  for  the  purpose  of  avoiding  enrollment  into  the  military  service  of  the 
United  States,  or  had  desired  the  triumph  of  the  rebellion  over  the  arms  of  the  United 
States,  or  had  any  sympathy  with  those  engaged  in  the  rebellion,  and  if  he  had  ever 
enrolled,  and  if  so,  how ;  and  in  all  cases  where  there  was  any  hesitation  in  persons 
applying  for  registration  in  answering  any  and  all  questions  propounded,  the  name  of 
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tbe  applicant  was  placed  upon  the  rejected  list,  and  in  all  cases  -where  it  coyild  be  rea- 
sonably gathered  from  the  answers  of  the  applicant  that  he  was  not  entitled  to  be 
registered  as  a  qualified  voter  under  the  law,  his  name  was  placed  upon  the  rejected 
list,  and  in  cases  in  which  the  board  had  doubt  as  to  the  right  of  the  applicant  to  be 
placed  on  the  qualified  list,  more  questions  were  asked  than  were  embraced  in  the 
instructions  of  the  superintendent.  The  instructions  of  Captain  Mayo  were  similar  to 
those  given  by  the  superintendents  of  registration  in  the  city  of  St.  Louis  to  their  reg- 
istrars, and  by  many  other  superintendents  in  the  State,  and  all  persons  whose  names 
were  placed  upon  the  qualified  list  of  voters  were  required  and  did  take  and  subscribe 
to  the  oath  of  loyalty. 

This  affiant  states  that  the  board  conducted  the  business  of  registration  throughout 
his  connection  with  it  without  any  restraint,  there  being  no  violence,  threats,  or  intimi- 
dation offered  to  the  board,  or  any  witness  who  appeared  before  the  board,  and  that 
they  felt  free  to  reject,  and  did  reject,  all  whom  they  believed  to  be  disqualified  under 
the  law,  and  every  facility  was  afforded  to  citizens  to  make  objections  to  persons  offer- 
ing to  register;  and,  in  every  case  where  objections  were  made  to  any  person  whose 
name  had  been  placed  on  the  qualified  list,  notice  was  given  to  the  person  so  objected 
to,  and  an  opportunity  afforded  to  the  objector  to  make  such  objections  good  before  the 
board  of  review. 

The  session  of  the  board  of  review  was  held  in  the  court-house,  in  a  room  adjoining 
the  sheriflPs  office,  where  all  objections  to  the  qualifications  of  persons  objected  to  as 
voters  were  heard  and  considered,  and  such  of  the  objectors  and  witnesses  as  appeared 
before  said  board  of  review  were  duly  heard,  and  the  name  of  every  person  against 
whom  any  evidence  was  brought  to  disqualify  them  as  legal  voters  was  struok  from 
the  qualified  and  placed  upon  the  rejected  list. 

Ezekiel  Vincent,  esq.,  supervisor  of  registration,  made  objections  to  several  persons 
whose  names  had  been  placed  upon  the  qualified  list  by  the  board  of  registration,  and 
the  names  of  all  persons  objected  to  by  the  said  Yinoent  were  struck  from  the  list  of 
qualified  voters,  except  one,  and  against  him  there  was  no  evidence. 

This  affiant  states  that  he  was  bom  and  raised  in  the  State  of  Vermont;  removed  to 
Iowa  in  1851,  and  there  remained  until  July,  1862,  when  he  volunteered  into  the  mili- 
tary service  of  the  United  States,  and  served  as  a  member  of  Company  F,  Third  Iowa 
cavalry,  until  January,  1864,  and  then  re-enlisted  in  said  regiment  as  a  veteran  during 
the  war,  and  remained  in  its  service  until  its  close,  in  1865,  when  affiant  removed  to 
the  county  of  Monroe,  State  of  Missouri,  and  where  he  has  ever  since  resided;  that  he 
has  ever  been  loyal  to  the  government ;  that  he  belongs  to  the  republican  party,  and 
was  a  warm  supporter  of  General  U.  S.  Grant  for  President,  and  at  the  last  November 
election  voted  the  Grant  and  Colfax  ticket. 

Andrew  T.  Scott,  the  other  registrar,  confirms  the  statement  of  his 
associates,  (p.  24,)  and  further  testifies  as  follows : 

Question.  Do  you  belong  to  what  is  called  the  radical  party? — Answer.  Yes,  sir- 
since  Mr.  Lincoln's  last  election.  In  1860  I  voted  for  Mr.  Bell  for  President;  in  1864  I 
voted  for  Mr.  Lincoln ;  in  1868  for  Grant.  I  voted  the  radical  tickets  in  1868  with  one 
exception  ;  knowing  Mr.  Switzler  was  formerly  a  whig,  I  voted  for  him  for  Congress. 

Q.  During  your  intercourse  with  the  people  of  Monroe  County,  during  the  last  regis- 
tration, were  you  either  personally  or  officially  mistreated  by  insults,  threats,  or  other- 
wise ? — A.  Not  in  the  least.  I  generally,  when  I  went  to  a  place  where  I  was  acquainted, 
made  a  few  remarks  before  commencing  registration,  that  I  intended  to  register  accord- 
ing to  law. 

Q.  Do  you  know  of  any  rebel  soldiers  or  bushwhackers  who  were  registered  as  quali- 
fied voters  during  the  last  registration? — A.  I  do  not ;  I  know  I  rejected  none  know- 
ingly, lu  my  own  township  (Union)  and  some  others,  I  knew  very  near  everyone, 
except  the  new-comers.  There  was  one  rebel  soldier  that  registered,  who  had  served 
in  the  federal  army  some  three  or  four  years,  and  came  with  his  papers — his  discharge. 
1  would  have  had  no  delicacy  or  fear  in  rejecting  any  rebel  soldier. 

No  attempt  is  made  to  show  that  these  men  had  any  interest  in  ad- 
vancing the  prospects  of  any  candidates  at  the  approaching  election,  or 
that  they  know  of  the  offers  that  had  been  made  to  Mayo,  or  that  any 
influences  were  brought  to  bear  upon  them  to  induce  them  to  register 
otherwise  than  as  their  judgment  and  conscience  should  dictate.  They 
seem  to  have  been  men  of  repute  in  the  county,  and  no  attempt  is  made 
to  impeach  their  veracity.  Their  statement  must  be  taken  as  substan- 
tially true,  and  when  compared  with  the  provisions  of  the  law  upon  the 
subject,  shows  a  substantial  compliance  with  those  provisions. 

It  was  the  right  of  any  citizen  to  object  to  the  registration  of  any 
person  applying  therefor,  either  at  the  time  of  registration  or  subse- 
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qiiently,  or  before  the  board  of  review,  and  to  have  such  objection  tried 
by  the  board  of  review,  and  to  have  witnesses  summoned  for  that  pur- 
pose. It  appears  from  the  evidence,  however,  that  no  objections  were 
made  by  persons  other  than  members  of  the  board,  during  the  registra- 
tion, except  in  two  instances.  In  Monroe  Township  Jacob  W.  Cupp 
objected  to  twelve  persons  who  had  been  registered,  and  who  were  noti- 
fied, upon  his  objection,  to  appear  before  the  board  of  review.  But  Cupp 
failed  to  appear  there  to  make  good  his  objection,  and  tbey  remained 
upon  the  list.  Ezekiel  Vincent,  who  was  supervisor  of  registration  in 
Monroe  County,  and,  as  such,  president  of  the  board  of  review,  also 
objected  to  some  persons,  nearly  all  of  whom  appear  to  have  been, 
therefore,  rejected  as  disqualified,  (p.  23.)  No  evidence  is  offered  to 
show  that  either  the  board  of  registration  or  the  board  of  review  threw 
any  obstacles  in  the  way  of  persons  wishing  to  make  objections  to  the 
registration  of  parties  deemed  by  them  to  be  disqualified,  or  failed  to 
give  attention  to  such  objections  when  made. 

But  it  is  claimed  that  the  large  number,  1,652,  registered  in  Monroe 
County  as  qualified  voters  in  1868,  is  itself  evidence  that  the  registra- 
tion was  a  fraudulent  one,  because,  as  is  charged  in  the  answer  of  the 
sitting  member,  (p.  4,)  there  were  not  more  than  five  hundred  qualified 
voters  in  the  county.  Various  witnesses  are  called  and  sworn,  who 
variously  estimate  the  number  of  qualified  voters  in  the  county  as  not 
exceeding  from  four  hundred  to  seven  hundred,  but  who  do  not  give, 
and  in  several  instances  refuse  to  attempt  to  give,  the  names  of  any 
persons  registered,  and  whom  they  deem  disqualified.  This  evidence 
is  too  indefinite  and  uncertain  to  establish  any  fact  pertinent  to  the 
inquiry  in  this  case.  Every  ojie  of  the  persons  so  registered  was  obliged 
to  take  and  did  take  the  oath  required  by  the  sixth  section  of  the  third 
article  of  the  constitution  of  Missouri,  which  covers  all  the  cases  of  dis- 
qualification referred  to  by  these  witnesses,  and  their  evidence  is  really 
a  charge  of  perjury  against  a  thousand  persons  in  the  county  of  Monroe, 
a  charge  which  the  committee  must  find  to  be  true  in  order  to  reject 
the  vote  of  Monroe  County  for  the  reasons  assigned. 

The  difference  between  the  registration  of  1866  and  1868,  taken  in 
connection  with  the  fact  that  the  greater  part  of  the  persons  who  made 
the  registration  in  1866  (when  a  registering  officer  was  appointed  for 
each  term)  are  called  and  swear  that  they  believe  they  registered  all 
■who  were  entitled  to  registration,  is  also  claimed  to  show  that  the  lat- 
ter registration  must  have  been  fraudulent.  That  these  registrations 
differed  very  much  in  their  results  is  true,  as  appears  from  the  following 
table  of  accepted  and  rejected  voters  as  registered  in  each  town  in  the 
county  in  1866,  and  also  in  1868 : 


Townships. 


1866. 


Accepted.   Rejected. 


1868. 


Accepted.   Rejected 


Jackson 

Union 

Marion 

Woodlawn  .  - 

Clay 

Washington  . 

Monroe 

Indian  Creek 

Jeifersou 

South  Fork.. 

Total  . 


94 
73 
62 
19 
10 
51 
38 
30 
25 
35 


248 
50 

112 
67 
84 
64 
21 
18 
84 
61 


437 


809 


425 

192 

213 

73 

121 

150 

98 

74 

168 

138 


182 
47 
21 
39 
10 
30 
18 
25 
63 
33 


1,652 


414 
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The  difference  in  number  between  the  rejected  voters  of  1866  and 
1868  may  be  accounted  for,  perhaps,  from  the  fact  that  in  1866  all  per- 
sons who  applied  for  registration  and  were  refused  for  any  reason  were, 
by  law,  put  upon  the  rejected  list,  (General  Statutes  of  Missouri,  906, 
section  9,)  while  in  1868  no  one  could  be  put  upon  the  rejected  list 
unless  he  had  taken  and  subscribed  the  oath  of  loyalty  prescribed  by 
the  SLxth  section  of  the  third  article  of  the  constitution,  (Laws  of  Mis- 
souri, 1868,  134,  section  9.)  It  is  a  sufiQcient  answer  to  the  charge  that 
the  board  in  1868  registered  indiscriminately  those  who  presented 
themselves  for  registration,  that  they  rejected  414  persons  who  were 
willing  to  take,  and  did  take,  that  oath,  which  is  hereinbefore  set  forth, 
and  to  which,  in  this  connection,  the  committee  desires  to  direct  partic- 
ular attention. 

The  increase  in  the  number  of  qualified  voters  in  1868  may  be  ac- 
counted for  in  part  by  the  increased  number  of  persons  applying  for 
registration,  since  in  1866  there  were  only  1,246  applied  all  told,  while, 
in  1868,  out  of  about  3,000  adult  males  in  the  county,  2,066  applied  who 
were  willing  to  take,  and  did  take  the  oath  of  loyalty  above  mentioned ; 
in  part  by  the  number  of  those  who  had  come  of  age  or  had  moved  into 
the  county  since  the  close  of  the  war,  which  one  witness  estimates  as 
high  as  600,  (p.  135 ;)  and  in  part,  undoubtedly,  by  the  different  spirit 
of  the  registering  officers  in  1868  from  those  of  1866,  and  which,  under 
the  terms  of  the  constitution  and  laws  of  Missouri  relating  to  registra- 
tion, could  not  fail  to  have  a  considerable  influence  upon  the  result. 
But  better  evidence  than  either  of  these  was  within  the  reach  of  the 
sitting  member.  The  names  of  the  persons  who  were  registered,  and 
also  of  those  who  voted  in  the  county  of  Monroe  in  the  fall  of  1868, 
were  preserved  of  record,  and  also  the  ballots  cast,  and  the  latter 
so  marked  that  the  ballot  of  each  voter  could  be  identified,  and  these 
ballots  were  actually  produced  upon  the  examination  in  this  case,  and 
the  names  of  all  the  persons  who  voted  for  the  sitting  member  in  Mon- 
roe County  thereby  ascertained.  If  the  sitting  member  therefore  believed 
that  persons  were  registered  and  voted  in  that  county  who  were  not 
entitled  so  to  do  under  the  constitution  and  laws  of  Missouri,  he  should 
have  established  this  fact,  and  at  the  same  time  purged  the  poll,  by 
showing  such  disqualification  in  each  individual  case,  by  the  voter's  own 
oath,  or  other  adequate  proof,  and  then  showing  for  whom  he  voted,  so 
that  the  House  could  make  the  proper  deductions  in  deciding  this  case. 
This  the  sitting  member  has  not  attempted  to  do,  and  failing  this,  has 
not  a  right  to  ask  the  House  to  reject  their  votes  upon  secondary  and 
far  less  satisfactory  proof. 

The  constitution  of  Missouri  requires  that,  after  a  system  of  registra- 
tion should  be  established,  all  evidence  for  or  against  the  right  of  any 
person  as  a  qualified  voter  should  be  heard  and  passed  upon  by  the 
registering  officers,  and  thereupon  the  registration  is  made  the  sole 
evidence  of  the  qualification  of  the  voter  to  vote;  and  the  Union  men 
of  Monroe  County,  having  failed  to  urge  the  disqualification  of  these 
men  before  the  registering  board,  would  seem,  by  the  terms  of  the  law, 
to  be  forbid  urging  it  elsewhere.  It  is  claimed  that  they  could  not 
safely  have  made  their  objections  before  the  board,  but  the  evidence 
does  not  seem  to  sustain  this  claim.  Of  the  ten  men  who  registered 
this  county  in  1866,  and  who  registered  only  437  qualified  voters  in  the 
county,  rejecting  809  out  of  1,246  applying,  rejecting  408  men  who  were 
held  qualified  voters  in  1868,  eight  were  examined  in  this  case,  and  none 
of  them  claim  to  have  experienced  any  inconvenience  or  annoyance  in 
consequence  of  the  apparently  rigid  manner  in  which  they  performed 
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their  duty.  We  cannot  conclude  otherwise  than  that  the  vote  of  Mon- 
roe County  should  be  counted  in  this  case,  which  makes  the  vote  of 
William  F.  Switzler,  wpon  the  returns,  0,286,  and  of  Daniel  P.  Dyer 
5,676,  showing  a  majority  for  the  former  of  710. 

THE  TOTE   OF   SALT   RIVER   TOWNSHIP,   AUDRAIN   COUNTY. 

(SThe  place  designated  by  the  county  court  for  holding  the  election  in 
this  township  was  the  tobacco  factory  on  the  public  square.  Being 
unable  to  get  in  here,  the  sheriff  made  proclamation  that  the  election 
would  be  held  at  Eicketts'  oflce,  on  the  square,  to  which  place  the 
people  present  went;  and  the  judges  of  election  not  being  present,  the 
voters  present  chose  judges,  to  whom  the  sheriff  delivered  the  ballot- 
box  and  poll-books,  and  also  a  list  of  qualified  voters,  certified  by  the 
clerk  of  the  county  court,  (pp.  50,  63,  77.)  Thus  far  the  proceedings 
seem  to  have  been  regular,  although  there  is  evidence  to  show  that  it 
was  the  intention  to  have  held  such  an  election  by  judges  other  than 
the  legal  judges,  had  the  latter  been  present  in  time  to  open  the  polls  at 
7  a.  m.,  as  required  by  law,  (p.  205.) 

The  list  of  qualified  voters  for  this  township  will  be  found  on  pages 
201-203,  and  contains  217  names ;  but  the  poll-list  kept  at  this  election, 
which  is  found  on  pages  192-194,  shows  that  519  votes  were  received. 
The  judges  further,  in  making  this  return,  certify  that  the  contestant 
received  146  votes,  the  sitting  member  71,  or  the  precise  number  of  qual- 
ified voters.  It  would  be  very  unusual,  although  possible,  that  the 
entire  list  of  persons  registered  as  qualified  should  have  been  present  to 
vote ;  but  it  is  made  the  duty  of  the  judges  of  election  (Laws  of  Mis- 
souri, 1868,  p.  136,  sec.  17)  to  write  the  word  "voted"  after  the  name  of 
each  person  on  the  list  who  shall  vote,  and  on  producing  the  list  used 
at  this  poll  (pp.  203-205)  it  is  found  that  74  names  have  no  entry 
against  them,  (p.  81,)  showing  that  they  did  not  vote  on  that  day.  Three 
of  those  whose  names  are  on  the  qualified  list  are  called  as  witnesses — 
Alfred  Hambleton,  p.  72 ;  W.  W.  Cedon,  p.  70 ;  and  Miles  J.  Burns,  p. 
76 — and  swear  that  they  were  not  present  and  did  not  vote  at  this  poll 
on  that  day.  There  was  still  a  method  by  which  the  real  vote  of  the 
qualified  voters  of  that  township  could  have  been  ascertained.  The  bal- 
lots themsehes  were  yet  in  the  hands  of  the  clerk  of  the  county  court, 
and  so  marked,  if  the  law  had  been  complied  with,  as  that  the  ballot  of 
each  qualified  voter  who  voted  could  be  identified.  The  clerk  of  the 
county  court,  who  was  the  political  friend  of  the  contestant,  and  of  the 
sheriff,  who  seems  to  have  manipulated  affairs  at  that  poll,  was  sum- 
moned as  a  witness  by  the  sitting  member  and  produced  the  ballots, 
but  refused  to  open  them  or  permit  their  examination.  The  returns 
themselves  we  think  so  tainted  by  obvious  fraud  and  violation  of  law 
as  to  be  valueless,  and,  not  being  permitted  to  be  corrected  by  the  means 
which  the  law  of  Missouri  provides,  should  be  rejected.  This  rejection 
reduces  the  vote  of  the  contestant  to  6,140,  and  of  the  sitting  member 
to  5,505,  and  the  majority  of  the  former  to  635.  The  sitting  member 
claims  that  the  votes  cost  at  a  poll  opened  by  the  judges  of  election  at 
a  quarter  to  eight  o'clock  in  the  morning  and  held  open  until  interrupted 
by  violence  about  11  a.  m.,  and  at  which  he  had  a  majority,  should  be 
counted,  but  the  committee  is  of  opinion  that  these  judges,  hot  having 
been  present  at  the  time  fixed  by  law  for  the  opening  of  the  polls,  lost 
their  opportunity,  and  the  judges  chosen  by  the  voters  present  became 
the  legal  judges  of  election  for  the  day. 
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THE  VOTE  OF  WILSON  TOWNSHIP,  AUDEAIN  COUNTY. 

On  the  morning  of  the  day  of  election  in  this  township  word  was  sent 
to  two  of  the  judges  of  election  appointed  by  the  board  of  registration 
that  it  would  be  dangerous  for  them  to  go  to  the  election.  The  circum- 
stances attending  the  receipt  of  these  njessages  were  such  that  they 
thought  it  advisable  not  to  go  to  the  polls  until  they  could  gather  some 
of  their  friends  to  accompany  them  armed.  They  did  so,  and  were  thereby 
so  delayed  that  when  they  reached  the  polls  the  time  for  opening  them 
was  passed,  and  other  judges  had  been  chosen  by  the  voters  present. 
The  circumstances  are  such  as  seem  to  show  that  this  result  was  one 
object  of  the  messages  they  had  received,  (pp.  65,  80.)  The  list  of  qual- 
ified voters  in  this  township  will  be  found  at  pages  204-'5,  and  numbered 
78.  But  the  poll-list  shows  that  the  acting  judges  of  election  at  this  poll 
received  151  votes,  of  which  they  marted  93  as  accepted,  and  they 
returned  91  votes  as  cast  for  member  of  Congress,  49  for  the  contestant, 
and  42  for  the  sitting  member.  But  a  comparison  of  the  list  of  qualified 
voters  with  that  of  persons  who  voted  shows  that  15  of  the  former  did 
not  vote,  so  that  while  only  63  qualified  voters  in  the  district  have  voted, 
91  votes  are  returned  as  having  been  cast  by  qualified  voters  for  mem- 
bers of  Congress. 

The  clerk  of  the  county  court  in  this  county  having  already,  in  the 
case  of  Salt  River  Township,  in  the  same  county,  refused  to  produce  and 
open  for  inspection  the  ballots  cast  at  this  election,  it  was  not  necessary 
to  renew  the  attempt  to  get  access  to  the  ballots  in  this  case,  and  the 
vote  of  this  township,  for  the  same  reasons  as  in  the  case  of  Salt  Eiver, 
should  be  rejected,  reducing  thereby  the  vote  of  the  contestant  to  6,091, 
and  of  the  sitting  member  to  5,463,  and  the  majority  of  the  former  to 
628. 

THE  VOTE   OF   JASPER   TOWNSHIP,   HALLS   COUNTY. 

A  copy  of  the  poll-book  kept  at  the  election  held  in  this  township 
will  be  found  at  pages  206-209,  and  the  reasons  for  omitting  to  correct 
the  votes  cast  at  this  poll  are  given  in  the  certificate  of  the  clei-k  of  the 
county  court  on  page  209.  They  are  technical  reasons,  such  as  have  been 
held  uniformly  almost  by  courts  and  legislative  bodies  to  constitute  no 
valid  ground  for  rejection  in  the  absence  of  proof  of  fraudulent  intent, 
and  the  vote  of  this  township,  which  is  certified  to  have  given  15  votes 
to  the  contestant  and  84  votes  to  the  sitting  member,  should,  therefore, 
be  added  to  the  other  votes  of  the  district,  making  the  votes  of  the  con- 
testant 6,106,  and  of  the  sitting  member  5,547,  and  the  majority  of  the 
former  559.  But  the  very  question  we  are  now  considering  was  before 
the  supreme  court  of  Missouri  in  the  case  of  The  People  ex  rel.  Attorney 
Oeneral  vs.  Steers,  44  Missouri,  224,  and  decided  in  accordance  with  the 
above  view  of  the  law. 

THE   VOTE   OF   CALUMET,   PIKE   COUNTY. 

The  committee  are  asked  to  reject  the  vote  of  this  township,  because 
in  a  careful  enrollment  of  the  loyal  inhabitants  of  the  township,  made  in 
1862,  only  231  enrolled  themselves  as  loyal,  (see  list  160-163,)  while  at 
the  election  in  November,  1868,  609  votes  are  returned  as  having  been 
cast,  and  573  of  them  as  qualified  voters,  and  evidence  is  given  that 
there  had  been  no  great  addition  to  the  population  of  the  township, 
{pp.  89,  90.)    From  this  the  committee  are  asked  to  infer  the  fraudulent 
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character  of  the  registration,  and  to  reject  the  vote  of  the  township. 
The  committee  think  the  evidence  not  suflScient  to  warrant  such  a  con- 
clusion and  that  the  vote  should  be  retained. 

The  result  of  the  examination  of  the  committee,  therefore,  is  that  the 
contestant  received  6,106  votes  at  the  election  held  in  the  ninth  con- 
gressional district  of  Missouri,  on  the  3d  day  of  November,  1868,  for 
representative  in  the  forty-first  Congress,  and  the  sitting  member  5,547,. 
and  that  the  former  by  a  majority  of  559  votes  was  chosen  such  repre- 
sentative. They,  therefore,  recommend  the  adoption  of  the  following 
resolutions : 

Resolved,  That  Daniel  P.  Dyer  is  not  entittled  to  a  seat  in  this  House 
as  a  representative  in  the  forty-first  Congress,  from  the  ninth  congres- 
sional district  in  Missouri. 

Besolved,  That  William  P.  Switzler  is  entitled  to  a  seat  in  this  House 
as  a  representative  in  the  forty-first  Congress,  from  the  ninth  congres- 
sional district  in  Missouri.  , 


MINORITY  REPORT. 

Mr.  Cessna,  of  Pennsylvania,  of  Sub-committee  of  Elections,  makes  the 
following  minority  report: 

The  questions  presented  in  the  record  in  this  case  are  of  such  grave 
concern,  not  only  to  the  people  of  the  ninth  congressional  district  of 
Missouri  but  the  entire  people  of  the  State,  as  well  deserve  the  serious- 
consideration  and  demand  thorough  and  patient  investigation  upon  the 
part  of  the  members  of  Congress  who  are  ultimately  to  pass  upon  them. 
It  is,  in  my  judgment,  a  struggle  between  the  friends  of  the  constitution 
and  laws  of  the  State  and  those  who  have  opposed  and  made  war  upon 
the  same  from  their  adoption,  ratification,  and  passage.  It  is  a  question 
of  the  triumph  of  law  over  anarchy,  of  fidelity  over  corruption,  and  of 
loyalty  over  treason.  The  people  of  the  State  of  Missouri,  in  1865,, 
through  their  representatives  in  convention  assembled,  adopted  a  con- 
stitution, which  was  submitted  to  and  ratified  by  the  people  in  June  of 
that  year.  Prom  the  date  of  its  adoption  by  the  convention  a  most  per- 
sistent and  determined  war  has  been  waged  against  certain  of  its  pro- 
visions by  those  with  whose  opinions  it  did  not  accord.  In  season  and 
out  of  season,  in  the  courts  and  in  Congress,  before  the  people  and  at 
the  polls,  has  this  war  been  carried  on  against  the  constitution  of  Mis- 
souri and  the  laws  made  in  pursuance  thereof^  and  this  Congress  is 
asked  to  sanction  such  defiance  of  law  by  admitting  to  a  seat  upon  this 
floor  a  gentleman  whose  only  claim  to  admission  is  based  upon  the 
vote  of  a  county  where  this  disregard  and  defiance  of  law  had,  in  the 
last  election,  undisputed  sway.  It  is  a  transfer  of  the  struggle  from 
the  shoulders  of  the  people  of  Missouri  and  from  the  courts  of  the 
country  to  the  floor  of  Congress.  Before  proceeding  to  give  the  result 
of  my  examination  and  investigation  of  this  case,  I  desire  to  state  that 
the  representatives  of  the  people  of  Missouri  in  their  State  legislature 
assembled  decided  that  there  was  no  legal  registration,  and  consequently 
no  legal  election,  in  Monroe  County  in  November,  1868,  as  will  be  seen  by 
the  following  record,  (see  House  Journal,  1868-1869:) 

House  of  Representatives, 

February  16,  1869. 
Bear  Sir  :  In  accordance  -svith  tlie  inclosed  resolution,  I  have  tlie  honor  to  notify 
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you  that  there  ^'ere  no  legal  elections  held  in  the  counties  of  Dunklin,  Oregon,  Eipley, 
Shannon,  Jackson,  Wayne,  and  Monroe,  and  that  Tacancies  for  representatiyos  now 
exist  in  this  House. 

Very  respectfully, 

JOHN  C.  ORRICK, 
Speaker  House  of  Eepresentafives. 
His  Excellency  J.  W.  McClueCx, 

Governor  of  the  State  of  Missouri. 

Besolccd,  That  the  speaker  of  the  house  be  requested  to  inform  the  governor  that 
there  ■was  no  legal  registration  or  legal  election  for  representatives  in  the  counties  of 
Dunkliu,  Oregon,  Ripley,  Shannon,  Jackson,  Wayne,  and  Monroe,  and  that  there  is  a 
vacancy  in  the  representation  in  this  house  from  each  of  those  counties. 

J.  C.  S.  COLBY. 

Chief  Chrl: 
Read  and  adopted  February  16,  1869. 

Statm  op  Missouri,  Executive  Department, 

Citii  of  Jefferson,  May  20,  1869. 
Dear  Sir  :  Notice  having  been  given  me  on  the  16th  day  of  February  last,  as  the 
law  requires,  by  the  presiding  officer  of  the  house  of  representatives,  that  vacancies 
exist  in  the  offices  of  representatives  of  Dunklin,  Oregon,  Ripley,  Shannon,  Wayne, 
Jackson,  and  Monroe  Counties,  for  the  reason  that  there  -was  no  legal  registration  or 
legal  election  in  said  counties,  you  will  therefore  please  issue  writs  of  election  to  sup- 
ply such  vacancies.  The  day  hereby  designated  for  such  elections  is  the  first  Monday 
in  October  next,  it  being  the  fourth  day  of  said  month ;  and  the  sheriffs  of  said  coun- 
ties shall  give  ninety  days'  notice  of  such  elections. 
Very  respectfully,  your  obedient  servant, 

J.  W.  MoCLURG. 
Hon.  Francis  Rodman, 

Secretary  of  State. 

While  it  is  admitted  that  the  proceedings  of  the  State  legislature  do 
not  bind  the  action  of  Congress,  they  furnish  a  very  cogent  reason  for 
mature  consideration  and  patient  investigation  before  running  counter 
to  the  will  of  the  people  of  the  State,  as  expressed  by  a  large  majority 
of  their  representatives  in  the  legislature.  The  second  article  of  the 
constitution  contains  two  provisions  (3  and  4)  which  have  given  rise  to 
numerous  contests  in  the  courts  of  the  State  and  United  States.  The 
said  sections  of  the  constitution  are  as  follows  : 

in.  At  any  election  held  by  the  people  under  this  constitution  or  in  pursuance  of 
any  law  of  this  State,  or  iiuder  any  ordinance  or  by-law  of  any  municipal  corporation, 
no  person  shall  be  deemed  a  qualified  voter  who  has  ever  been  in  armed  hostility  to  the 
United  States  or  to  the  lawful  authorities  thereof,  or  to  the  government  of  this  State, 
or  has  ever  given  aid,  comfort,  countenance,  or  support  to  persons  engaged  in  any  such 
hostility,  or  has  ever,  in  any  manner,  adhered  to  the  enemies,  foreig-n  or  domestic,  of 
the  United  States,  either  by  contributing  to  them,  or  by  unlawfully  sfending  within 
their  liues,  money,  goods,  letters,  or  information ;  or  has  ever  disloyally  held  communi- 
cation with  such  enemies,  or  has  ever  advised  or  aided  any  person  to  enter  the  service 
of  such  enemies ;  or  has  ever,  by  act  or  word,  manifested  his  adherence  to  the  cause  of 
such  enemies,  or  his  design  for  their  triumph  over  the  arms  of  the  United  States,  or  his 
sympathy  with  those  engaged  in  exciting  or  carrying  on  rebellion  against  the  United 
States  ;  or  has  ever,  Except  under  overpowering  compulsion,  submitted  to  the  authority 
or  been  in  the  service  of  the  so-called  "  Confederate  States  of  America;"  or  ias  ever 
left  this  State  and  gone  within  the  lines  of  the  armies  of  the  so-called  Confederate 
States  of  America  with  the  purpose  of  adhering  to  said  States  or  armies,  or  has  ever 
been  a  member  of,  or  connected  with,  any  order,  society,  or  organization  inimical  to  the 
government  of  the  United  States  or  to  the  government  of  this  State;  or  has  ever  been 
engaged  in  guerilla  warfare  against  loyal  inhabitants  of  the  United  States,  or  in  that 
description  of  marauding  commonly  known  as  "bushwhacking;"  or  has  ever  know- 
ingly and  willingly  harbored,  aided,  or  countenanced  any  person  so  engaged ;  or  has 
ever  come  into  or  has  left  this  State  for  the  purpose  of  avoiding  enrollment  of,  or  draft 
into,  the  military  service  of  the  United  States ;  or  has  ever,  with  a  view  to  avoid  enroll- 
ment in  the  militia  of  this  State,  or  to  escape  the  performance  of  duty  therein,  or  for 
any  other  purpose,  enrolled  himself,  or  authorized  himself  to  be  enrolled,  by  or  before 
any  officer,  as  disloyal  or  as  a  southern  sympathizer,  or  in  any  other  terms  indicating 
his  disaffection  to  the  government  of  the  United  States  in  its  contest  with  the  rebellion,. 
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or  his  sympatliy  with  those  engaged  in  such  rebellion;  or  having  ever  voted  at  any 
election  by  the  people  in  this  State,  or  in  any  other  of  the  United  States,  or  in  any  of 
their  Territories,  or  held  office  in  this  State  or  in  any  other  of  the  United  States,  or  in 
any  of  their  Territories,  or  under  the  United  States,  shall  thereafter  have  sought  or 
received,  under  claim  of  alienage,  the  protection  of  any  foreign  government  through 
iiny  consul  or  other  officer  thereof,  in  order  to  secure  exemption  from  military  duty  in  the 
militia  in  this  State  or  in  the  army  of  the  United  States;  nor  shall  any  such  person  he 
capable  of  holding  in  this  State  any  office  of  honor,  trust,  or  profit,  under  its  authority,  or 
of  being  an  officer,  councilman,  director,  trustee,  or  other  manager  of  any  corporation, 
public  or  private,  now  existing  or  hereafter  established  by  its  authority,  or  of  acting 
as  a  professor  or  teacher  in  any  educational  institution  or  in  any  common  or  other 
school,  or  of  holding  any  real  estate  or  other  property  in  trust  for  the  use  of  any  church, 
religious  society,  or  congregation ;  but  the  foregoing  provisions  in  relation  to  acts  done 
against  the  United  States  shall  not  apply  to  any  person  not  a  citizen  thereof,  who  shall 
have  committed  such  acts  whUe  in  the  service  of  some  foreign  country  at  war  with  the 
United  States,  and  who  has,  since  such  acts,  been  naturalized,  or  may  hereafter  be 
naturalized,  under  the  laws  of  the  United  States,  and  the  oath  of  loyalty  hereinafter 
prescribed,  when  taken  by  any  such  person,  shall  be  considered  as  taken  in  such  sense. 
IV.  The  general  assembly  sjfiall  immediately  provide,  by  law,  for  a  complete  and  uni- 
form registration,  by  election  districts,  of  the  names  of  qualified  voters  in  this  State  ; 
which  registration  shall  be  evidence  of  the  qualification  of  all  registered  voters  to  vote 
at  any  election  thereafter  held ;  but  no  person  shall  be  excluded  from  voting  at  any  elec- 
tion, on  account  of  not  being  registered,  until  the  general  assembly  shall  have  passed 
an  act  of  registration  and  the  same  shall  have  been  carried  into  effect ;  after  which, 
no  person  shall  vote,  unless  his  jiame  shall  have  been  registered  at  least  ten  days  before 
the  day  of  the  election ;  and  the  fact  of  such  registration  shall  be  not  otherwise  shown 
than  by  the  register,  or  an  authentic  copy  thereof,  certified  to  the  judges  of  election  by 
the  registering  officer  or  officers,  or  other  constituted  authority.  A  new  registration 
shall  be  made  within  sixty  days  next  preceding  the  tenth  day  prior  to  every  biennial 
general  election  ;  and  after  it  shall  have  been  made,  no  person  shall  establish  his  right 
to  vote  by  the  fact  of  his  name  appearing  on  any  x^revious  register. 

The  third  section  was  intended  to  prevent  those  who  had  given  aid, 
comfort,  countenance,  support,  or  sympathy  to  the  rebellion,  or  those 
engaged  in  rebellion  against  the  government  of  the  United  States,  from 
voting.  This  provision  of  the  constitution  has  been  the  object  of  attack 
from  those  excluded  by  it  from  voting,  aided  by  those  who  sought  polit- 
ical power  at  the  hands  of  those  whom  it  disfranchised. 

The  question  of  the  validity  of  this  provision  of  the  constitution,  in 
connection  with  the  one  requiring  the  voter  to  take  and  subscribe  an 
oath  that  he  had  done  none  of  the  acts  mentioned  in  the  third  section 
as  causes  of  disqualification,  came  before  the  circuit  court  of  St.  Louis 
County  as  early  as  November,  1865,  (soon  after  the  adoption  of  the  con- 
stitution,) in  an  action  brought  by  Frank  T.  Blair,  jr.,  versus  Stephen 
Eidgely,  and  others,  for  refusing  to  accept  his  vote  without  his  first 
taking" and  subscribing  the  oath  of  loyalty  required  by  the  constitution 
of  the  State.  ,    ^^       ,         n 

The  provisions  of  the  constitution  in  this  regard  Avere  held  to  be  valid 
and  binding  by  the  circuit  court,  from  which  decision  General  Blair 
appealed  to  the  supreme  court  of  the  State.  The  case  came  before  that 
court,  and  in  March,  1867,  the  decision  of  the  circuit  court  was  afarmed 
by  a  unanimous  bench.  The  case  is  reported  at  great  length  in  the  41st 
vol.  Missouri  reports,  and  the  opinion  of  the  court,  delivered  by  Ghiet 
Justice  Wagner,i  seems  to  be  exhaustive  as  to  the  power  of  the  State  to 
disfranchise  those  who  aided  and  were  in  sympathy  with  the  rebellion. 
This  case  was  taken  by  appeal  to  the  Supreme  Court  of  the  United 
States,  where  the  decisions  of  the  State  courts  were  affirmed.  The  saine 
question  arose  upon  a  similar  provision  in  the  constitution  of  the  State 
of  Maryland,  in  the  case  of  Anderson  vs.  Baker,  (23d  Md.  Eep.,  p.  531,) 
and  the  same  doctrine  was  held  by  the  supreme  court  of  that  State. 
The  authority  of  the  people  of  a  State  to  disfranchise  any  of  its  citizens 
who  engaged  in  rebellion  against  the  government  of  the  United  States 
seems  to  be  well  settled.    It  would  be  strange  indeed  were  it  otherwise. 
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Although  the  courts  of  Missouri  held  this  disfranchising  clause  of  the 
•constitution  to  be  valid  and  binding  upon  the  citizens  of  a  State,  it 
«eenis  not  to  have  been  acquiesced  in,  accepted,  or  obeyed  by  a  very 
large  number  of  the  people  of  the  State.  The  binding  authority  of  the 
constitution  of  the  State  and  the  jlecision  of  its  highest  judicial  tribunal 
were  denied  by  the  contestant,  Mr.  Switzler.  In  the  notice  of  contest 
served  upon  the  sitting  member,  the  contestant  assigns  the  following  as 
one  of  the  grounds  of  contest : 

7.  That  the  test  oath  required  of  voters  by  the  constitution  of  Missouri,  in  ordtr  to 
Tegister  and  vote,  is  repugnant  to  the  Constitution  of  the  United  States ;  therefore  I 
claim  and  insist  that  all  of  the  persons  who  voted  for  me  in  said  district  "as  rejected 
voters "  be  counted  for  me,  and  added  to  my  poll  in  the  foregoing  table. 

This  notice  is  dated  on  the  16th  of  January,  1869 — four  years  after 
the  circuit  court  and  tivo  years  after  the  supreme  court  of  Missouri  had 
decided  the  constitution  to  be  valid  and  binding.  To  show  the  number 
of  "rejected  voters"  who  voted  for  him,  he  obtains  the  certificates  of 
the  clerks  in  the  various  counties  in  the  district,  and  makes  them  a  part 
of  the  record  in  the  case,  (see  pp.  58,  59,  and  60.)  If  the  constitution  of 
the  State  can  thus  be  ignored  by  the  contestant,  who  seems  to  claim  to 
be  the  representative  of  this  class  of  person^,  it  is  not  a  mere  surmise 
that  such  people  themselves  would  defy  the  law.  The  legislature  of  the 
■State,  December  16, 1865,  in  pursuance  of  section  4  of  article  2  of  the 
■constitution,  before  recited,  passed  an  act  providing  for  a  system  of  reg- 
istration. (General  Statutes  of  Missouri,  p.  904.)  Section  1  of  that  act 
provided  that  the  governor  of  the  State  should  appoint  one  competent 
and  discreet  citizen  in  each  county  of  the  State  as  supervisor  of  regis- 
tration for  such  county.  Under  this  section  of  the  law  the  governor  of 
the  State  appointed  for  Monroe  County  A.  J.  Campbell.  The  second 
section  of  the  act  provided  for  the  appointment  of  a  register  in  each 
<^lection  district  of  the  county  by  the  super^dsor  of  such  county.  There 
being  ten  election  districts  in  Monroe  County,  there  was,  consequently, 
that  number  of  registrars  appointed  by  the  supervisor. 

The  eleventh  section  of  the  act  provided  that,  on  the  four  secular  days 
next  preceding  the  tenth  day  before  the  general  election,  the  supervisor 
of  the  county,  together  with  the  local  registrars,  should  meet  as  a  board 
of  appeals,  with  the  power  to  revise,  add  to,  or  take  from  the  lists  of 
voters  as  ascertained  by  the  local  registrars.  The  legislature  of  the 
State,  at  the  same  session,  passed  a  supplemental  act,  (General  Statutes, 
p.  910,)  the  first  section  of  which  made  it  incumbent  on  the  supervisor 
of  registration  to  make  out  and  forward  to  the  secretary  of  state  a  cer- 
tified copy  of  the  registration  thereof,  and  provided  that  the  same 
should  be  evidence  of  the  facts  therein  stated.  This  was  complied  with; 
and  the  record  shows  that  the  entire  number  of  persons  in  Monroe 
County  in  1866  entitled  to  vote  under  the  constitution  and  laws  of  the 
'State,  as  ascertained  by  this  board  of  eleven  "  good  and  discreet  citi- 
zens," was  four  hundred  and  twenty-nine,  (pages  168,  &c.)  It  further 
■showed  that  there  were  seven  hundred  and  ninety-eight  others  who  applied 
for  registration  and  were  rejected  by  the  board  because  of  their  disqual- 
ification under  the  constitution  of  the  State,  (pages  216,  &c.,)  making 
in  aU  one  thousand  two  hundred  and  twenty-seven  disqualified  and  re- 
jected voters.  The  truthfulness,  fairness,  and  standing  of  the  gentle- 
men composing  this  board  is  nowhere  questioned  by  the  contestant. 
They  seem  to  have  been  -residents  of  Monroe  County  for  a  great  number 
of  years,  and  their  character  for  truth  and  veracity  stands  unchallenged. 
This  being  true,  their  official  and  sworn  statements  are  entitled  to  the 
same  weight  as  the  testimony  of  any  other  good  citizen. 
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The  act  of  December,  1865,  provided  also  for  the  election  of  a  super- 
visor for  each  county,  having  the  same  powers  as  were  vested  by  said 
act  in  the  governor's  appointee.  This  seems  to  have  given  the  control 
of  matters  in  some  counties  into  the  hands  of  those  who  were  op- 
posed to  enforcing  the  provisions  of  the  constitution  and  laws;  and  to 
prevent  their  abuse  the  legislature  of  the  State,  on  the  30th  day  of 
January,  1868,  passed  an  act  (Acts  of  Missouri,  1868,  p.  131)  authorizing 
the  governor  of  the  State,  by  and  with  the  advice  and  consent  of  the 
senate,  to  appoint  a  superintendent  of  registration  in  each  senatorial 
district  in  the  State,  with  power  to  appoint  a  board  of  three  in  each 
county  in  such  district  as  the  board  of  registration.  This  was  a  very 
great  change  in  the  law  of  1866,  inasmuch  as  it  placed  the  power  of  ap- 
pointment in  the  hands  of  a  "senatorial  superintendent,"  and  confined 
the  number  of  registrars  to  three  for  the  whole  county  instead  of  one 
for  each  election  district  therein.  Under  this  act  of  1868  the  governor 
appointed  for  the  seventh  senatorial  district,  composed  of  Monroe, 
Howard,  and  Eandolph  Counties,  Charles  P.  Mayo,  of  the  latter  county, 
as  superintendent.  Monroe  County  is  in  the  ninth  congressional  dis- 
trict, while  Howard  and  Eandolph  are  in  the  eighth  (Mr.  Benjamin's) 
district.  It  will  be  necessary  to  inquire  into  the  registration  in  each  of 
these  counties  to  ascertain  the  motive  for  what  seems  to  me  to  have 
been  an  open  and  manifest  violation  of  law  in  the  county  of  Monroe.  It 
appears  from  the  evidence  in  the  case  that  Mayo,  in  the  first  place,  ap- 
pointed none  but  republicans  in  each  of  the  three  counties  as  officers  of 
registration ;  and  it  would  §eem  from  his  own  evidence  (page  148)  that, 
soon  after  his  appointment,  he  was  sent  for  by  Thomas  B.  Heed  (the 
then  democratic  representative  in  the  State  senate  and  a  candidate  for 
re-election)  to  go  to  Huntsville,  the  county  seat.  In  pursuance  of  this 
request,  Mayo  went,  as  he  says,  and  had  a  conversation  with  Reed,  who 
told  him  that,  if  he  would  appoint  "the  riglit  Mnd  of  men"  as  registrars, 
he  (Reed)  would  support  him  (Mayo)  with  his  vote  and  influence  for 
the  ofBce  of  sheriff  and  collector  of  Randolph  County.  This  seems  to 
have  been  the  first  conversation,  and,  indeed,  the  first  thought,  that 
Mayo  ever  had  in  reference  to  being  a  candidate  for  office  in  Randolph 
County.  Subsequently  to  this  time  Reed,  as  will  be  seen  by  the  sworn 
evidence,  offered  to  place  from  $3,000  to  $5,000  in  bank  to  the  credit  of 
Mayo  as  a  guarantee  of  his  ability  to  elect  him  (Mayo)  sheriff.  Mayo 
shortly  thereafter  announced  himself  as  an  independent  candidate  for 
sheriff'  of  Randolph  County,  and  was  elected.  The  county  electing  him 
on  the  same  day  gave  Seymour,  for  President,  1,412  votes;  Grant,  for 
President,  223  votes;  making  a  clear  majority  of  1,189  for  Seymour 
over  Grant. 

In  Monroe  (Jounty  Mayo,  in  the  first  place,  appointed  Jacob  Spring- 
steen, Jerry  Foreman,  and  Dennis  Thompson  as  registrars,  (page  156.) 
In  pursuance  of  their  appointments  and  qualifications  these  officers 
entered  upon  the  discharge  of  their  duties,  and  acted  together  for  five 
days,  when  the  two  last-named  were  forced  to  suspend  registration  by 
the  conduct  of  Springsteen  and  those  who  were  seeking  registration. 
The  testimony  of  one  of  them,  Mr.  Thompson,  is  here  submitted,  as  fol- 
lows : 

I  am  forty-five  years  of  age;  reside  in  Jeifersoii  Township,  Monroe  County,  Missouri, 
and  have  lived  in  that  township  for  forty  years.  I  was  tlie  registering  officer  in  1866 
for  that  township,  and  registered  all  that  were  qualified  under  the  law  at  that  time. 
Those  I  rejected  were  rejected  for  cause.  A  great  many  of  them  were  rejected  upon 
their  own  examination.  Many  of  them  said  they  did  not  desire  to  he  placed  upon  the 
•jualified  list.  Between  the  years  1866  and  1868,  I  don't  think  the  number  of  qualified 
voters  was  increased  to  more  than  fifteen  or  twenty.    I  was  pretty  well  acquainted 
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with  every  man  iu  the  township  duiiug  the  war,  and  kuew  tlieir  sentiments.  The 
Union  men  of  the  township  would  meet  together  frequently  at  each  other's  houses,  and 
talk  together  about  the  number  there  were  of  reliable  Union  men  iu  the  township. 
The  number  was  very  small — not  more  than  seven  or  eight.  In  1862  and  1863  the 
whole  thing  seemed  to  be  going  one  way,  and  men  on  the  southern  side  boldly  expressed 
their  opinions.  I  had  been  raised  in  the  township,  and  knew  all  the  people  very  well. 
Under  a  fair  and  liberal  registration  of  the  voters  at  the  last  election,  I  should  not 
think  there  ought  to  have  been  more  than  forty  voters.  I  was  appointed  one  of  the 
board  of  registration  in  1868,  and  acted  in  conjunction  with  Siiringstecn  and  Jerry 
Foreman  for  five  days.  Springsteen  would  not  agree  to  anything  that  we  would  do — 
I  mean  Foreman  and  myself  When  we  would  reject  an  applicant  he  would  say  to  the 
peoijle  present  that  he  thought  we  were  running  great  risk  in  rejecting  those  we 
thought  ought  to  be  on  the  rejected  list.  He  would  continually  take  sides  with  the 
rebel  element  against  us.  Pie  frequently  said  that  any  person  who  would  take  the 
oath  ought  to  be  registered  as  qualified,  unless  we  knew  something  personally  against 
him  ourselves;  that  we  had  no  right  to  summon  witnesses;  that  if  a  person  applied 
for  re^stration  and  took  the  oath  he  ought  to  be  registered.  This  Foreman  and 
myself  dissented  from.  We  thought  that  we  had  a  right  to  inquire  into  the  loyalty  of 
applicants,  and  require  of  them  proof.  We  came  to  the  conclusion  that  we  could  not  ac- 
complish anything,  as  he  was  backed  up  and  supported  by  the  di.sloyal  element,  his 
conduct  making  the  rebels  more  and  more  down  upon  us. 

It  seems  from  this  evidence  that  after  a  majority  of  the  board  would 
decide  upon  the  qualification  of  an  applicant  to  vote,  Springsteen  would 
not  only  dissent  from  the  decision  of  his  associates,  but  take  sides  with 
the  rejected  voter  against  them.  The  majority,  finding  that  they  could 
not  proceed  in  order  with  their  work,  suspended  the  registration. 
Mayo  thereupon,  taking  sides  with  Springsteen,  and  acting  upon  his 
recommendation,  removed  Thompson  and  Foreman,  and  appointed 
Andrew  T.  Scott  and  Hiram  H.  Burnhani,  as  will  be  seen  by  the  follow- 
ing certificate : 

To  tlie  Clerk  of  the  GounUj  Court  of  Monroe  County,  Missouri  : 

Sir  :  You  are  hereby  notified  that  I  have  this  day  appointed  Andrew  Scott  and 
Hiram  H.  Burnham  as  members  of  the  board  of  registration,  within  and  for  tbe  county 
of  Monroe,  State  of  Missouri,  in  place  of  Dennis  Thompson  and  Jerry  Foreman,  who 
have  been  removed  from  office  by  me. 

CHARLES  F.  MAYO, 
Superintendent  of  liecfistration  for  the  Seventh  Senatorial  District,  Miasouri. 

Given  under  my  hand  this  11th  dav  of  September,  1868. 

C.  F.  MAYO. 

This  man  Burnham  was  not  permitted  to  sevve,  but  was  removed,  as 
will  be  seen  by  the  following  notice : 

Mount  Aiey,  Mo,  Sepiemher  29,  1868. 
To  the  Clerk  of  the  County  Court  of  Monroe  County,  Missouri : 

Sir:  I  hereby  notify  you  that  I  have  this  day  appointed  Orris  W.  Pelsue,  of  the 
county  of  Monroe,  a  member  of  the  board  of  registration,  within  and  for  said  county, 
in  place  of  Hiram  H.  Burnham,  removed  for  non-attendance  to  duty. 

CHAKLES  F.  MAYO, 
Superintendent  of  Segistration  for  the  Seventh  Senatorial  Dintrict,  Missouri. 

The  majority  of  the  committee  say  that  he  was  removed  because  he 
was  not  a  registered  voter  of  the  county  in  1866,  and  that  the  law  re- 
quired that  he  should  be.  Jacob  Springsteen  also  says,  when  pressed 
for  a  reason  for  Burnham's  removal,  that  it  was  because  he  was  not  a 
registered  voter  in  1866.  The  order  for  his  removal  not  only  shows  that 
he  was  not  removed  for  any  such  cause,  but  the  law  of  Missouri  did  not 
require  that  he  should  be. 

The  second  section  of  the  registration  law  of  1868  provides  that  the 
superintendent  shall  appoint  "  three  suitable,  competent,  and  discreet 
citizens,  who  shall  be  qualified  voters  under  the  constitution  and  laws 
of  the  State,"  as  the  board  of  registration.    The  law  does  not  require 
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that  he  should  Jiave  been  a  registered  voter,  but  that  he  should  have  the 
qualifications  of  a  voter.  That  is,  no  one  was  to  be  appointed  officer  of 
registration  who  had  given  aid,  comfort,  countenance,  or  sympathy  to- 
the  rebellion. 

The  cross-examination  of  Jacob  Springsteen  (pages  20  and  21)  develops 
the  cause  of  Burnhani's  removal : 

Q.  After  Mr.  Burnham  was  appoiated,  was  there  any  difficulty  as  to  tlie  manner  of  pro- 
cedure ? — ^A.  There  was  some  disagreement.  Mr.  Burnham  made  a  proposition  that  we 
would  examine  them  one  at  a  time,  and  then  clear  the  room  of  all  spectators,,  so  that  if 
any  member  of  the  hoard  objected  to  their  registering  they  would  not  know  who  to 
blame  for  it.  The  question  was  raised,  too,  in  regard  to  questioning  applicants  as  in. 
regard  to  sympathy.  I  had  Judge  Holmes's,  of  the  supreme  court  of  Missouri,  opinion 
on  that  question  as  it  was  published,  and  told  them  that  the  question  of  sympathy  was 
embodied  in  the  third  section,  and  also  in  the  oath  of  loyalty ;  that  I  did  not  think  it 
necessary  to  ask  the  question  any  further  than  whether  they  desired  the  success  of  the 
rebellion.  He  also  proposed  to  use  the  old  registration  books  of  1866.  We  had  not 
been  using  them  up  to  that  time,  and  I  had  left  them  at  home ;  did  not  have  them  there. 
He  said  the  old  books  of  1866  were  pima  facie  evidence  of  disloyalty,  and  could  be  used 
against  persons  rejected. 

Q.  After  the  removal  of  Mr.  Burnham,  was  Mr.  Pelsue  appointed  on  the  recommenda- 
tion of  yourself? — A.  I  think,  in  all  probability,  he  was ;  don't  remember  positively. 

Q.  Where  did  you  get  what  you  call  Judge  Holmes's  decision  ? — A.  I  got  it  out  of  a 
newspaper ;  don't  remember  what  paper.  Also  saw  it  in  book  form,  in  the  possession 
of  Mr.  D.  H.  Moss. 

Q.  Did  Mr.  Moss  furnish  you  the  paper  ? — A.  No,  sir;  I  called  his  attention  to  it.  He 
said  that  was  all  right,  and  that  he  had  it  in  the  office. 

Q.  Did  you  know  that  the  majority  of  the  supreme  court  overruled  Judge  Holmes  itt 
that  opinion  ?— A.  I  did  not. 

Q.  That  opinion  of  Judge  Holmes  was  in  the  Woodson  case,  was  it  not  ? — A.  I  think 
it  was  State  vs.  Woodson. 

Q.  Did  not  Mr.  Moss  tell  you  that  the  majority  of  the  court  decided  the  other  way  f 
— A.  I  don't  think  he  did. 

Q.  After  the  appointment  of  Mr.  Pelsue,  was  there  any  further  disagreement  with 
the  board  of  registration  1 — A.  None.    I  don't  think  there  was  any  at  all. 

Q.  What  had  the  opinion  of  Judge  Holmes  to  do  with  the  question  of  sympathy  ? — 
A.  I  thought  from  Mr.  Bumham's  conversation  that  he  thovTght  it  right  to  reject  a  man 
who  sympathized  with  relatives  or  friends  engaged  in  the  rebellion,  at  the  same  time 
had  no  sympathy  for  the  cause,  but  sympathized  as  individuals. 

Q.  Are  you  certain  that  was  Mr.  Bumham's  opinion  ? — A.  I  simply  thought  so  from 
the  way  he  talked  to  me. 

Q.  What  had  Judge  Holmes's  opinion  to  do  with  it? — A.  Judge  Holmes  stated  that 
the  question  of  sympathy  as  here  used  must  be  accompanied  with  some  act  of  a  trea- 
sonable nature.  I  thought  if  a  man  desired  the  success  or  triumph  of  the  rebellion,  he 
should  be  placed  upon  the  rejected  list,  and  was  so  placed  in  all  cases  where  they  ac- 
knowledged that  they  did  so  sympathize. 

Q.  You  did  not  agree  with  Judge  Holmes,  then,  in  his  view  ? — A.  I  agreed  with  him 
so  far  as  I  have  told  you.  I  thought  his  view  was  right.  I  don't  know  as  I  agreed 
with  him  either,  as  we  went  by  the  registration  law. 

Q.  Upon  the  question  of  sympathy,  did  you  take  Judge  Holmes's  opinion  as  a  cor- 
rect interpretation  of  the  registration  law  ? — A.  I  did  not,  sir ;  we  went  by  tlie  law. 

Q.  Why,  then,  did  you  use  that  opinion  against  Mr.  Bumham's  view  of  the  law? — 
A.  I  have  told  you  why;  because  Mr.  Burnham,  I  thought,  wanted  to  run  the  question 
of  sympathy  further  than  the  law  required. 

Burnham,  it  seems,  was  not  permitted  to  have  an  opinion  of  his  own, 
and  when  he  asked  for  a  copy  of  the  registration  of  1866,  with  a  view  of 
ascertaining  who  had  then  been  rejected,  Springsteen  told  him  that  he 
had  not  the  list  with  him,  but  had  left  it  at  home.  The  law  expressly 
directs  the  clerk  of  the  county  court  to  make  and  furnish  to  the  board 
a  certified  copy  of  the  previous  registration.  This  was  done  by  the 
clerk,  but  Springsteen  says  that,  instead  of  taking  it  with  him,  he  left  it 
at  home,  and  never  referred  to  it  during  the  entire  registration.  The 
further  fact,  as  it  appears  from  the  testimony  of  Springsteen,  is  that 
Burnham  had  differed  with  him  in  reference  to  a  dissenting  opinion 
given  by  one  of  the  judges  of  the  supreme  court  in  the  case  of  State  vs. 
Woodson,    The  fact  that  Burnham  differed  with  Springsteen  became 
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known  to  Mayo  through  some  channel  or  other,  and  thereupon  he  wrote 
Springsteen  the  following  letter,  (page  19 :) 

HuNTSViLLB,  Mo.,  September  15,  1868. 

Dear  Sirs  :  I  have  asked  Mr.  Burnham  to  resign,  and  you  two  will  proceed  with,  the 
business  of  registration  at  the  times  and  places  appointed,  and  I  will  soon  appoint 
another  to  iill  the  place  of  Mr.  Burnham.  Will  you  please  recommend  some  suitable 
person  to  me  to  fill  the  vacancy.  Please  send  me  the  name  of  some  one  who  will  agree 
with  you  in  the  manner  of  conducting  the  registration,  as  I  would  like  very  much  for 
the  registration  to  proceed  without  any  further  interruption.  Please  send  me  a  list  of 
the  places  that  have  not  been  registered  according  to  notice,  and  I  will  appoint  other 
times  for  those  places. 
Youi's,  &c., 

CHAELES  F.  MAYO. 

Messrs.  Jacob  Springstekx  and  AsfDRBW  Scott. 

"  I  have  asked  Burnham  to  resign.  »  *  *  *  piease  send  me  the 
name  of  some  one  who  will  agree  with  you  in  the  manner  of  registra- 
tion." *  #  *  Here  is  proof  positive  from  Mayo  himself  that  Burn- 
ham was  not  removed  because  he  was  not  a  registered  voter,  but  because 
he  did  not  "  agree  with  you  (Springsteen)  in  the  manner  of  registra- 
tion." Burnham  was  removed,  and  one  0.  W.  Pelsue  appointed  in  his 
place.  P.  D.  Pelsue  was  one  of  the  registrars  of  1866,  and  it  is  in  evi- 
dence that  said  P.  D.  Pelsue  voted  for  contestee.  There  is  no  such  evi- 
dence, however,  as  to  O.  W.  Pelsue,  the  appointee  of  Mayo.  All  of  this. 
had  been  done  to  get  a  board  who  would  agree  with  Springsteen.  It 
was  finally  accomplished  by  the  appointment  of  Scott  and  Pelsue. 

The  ninth  section  of  the  registration  law  of  1868  is  as  follows : 

Sec.  9.  The  board  of  registration  shall  have  power  to  examine,  under  oath,  any  per- 
son applying  for  registration  as  to  his  qualifications  as  a  voter,  and  they  shall,  before 
entering  the  name  of  any  person  on  the  registry  of  qualified  voters,  diligently  inquire 
and  ascertain  that  he  has  not  done  any  of  the  acts  specified  in  the  constitution  as  causes 
of  disqualification  ;  and  if,  from  their  own  knowledge,  or  evidence  brought  before  them, 
they  shall  be  satisfied  that  any  person  seeking  registration  is  disqualified  under  any 
provision  of  the  constitution,  they  shall  not  enter  his  name  on  the  list  of  qualified 
voters,  though  he  may  have  taken  and  subscribed  before  them  the,oath  of  loyalty  afore- 
said, but,  if  he  has  taken  and  subscribed  such  oath,  shall  enter  his  name  on  a  separate 
list  of  persons  rejected  as  voters,  and  in  connection  with  such  entry  they  shall  state 
the  grounds  of  the  rejection,  and  they  shall  also  note  every  appeal  from  their  decision 
by  making  an  entry  of  the  fact  opposite  the  name  of  the  party  taking  such  appeal. 
The  board  of  registration,  or  any  member  thereof,  shall  have  power  to  administer  oaths 
to  all  parties  appearing  before  them  for  registration  or  as  witnesses. 

"  And  they  shall,  before  entering  the  name  of  any  person  on  the  reg- 
istry of  qualifled  voters,  diligently  inquire  and  ascertain  that  he  has  not 
done  any  of  the  acts  speciiied  in  the  constitution  as  causes  of  disquali- 
fication." Yet  Springsteen  swears  that  there  icas  not  a  single  witness 
summoned  before  the  board  during  its  entire  session,  nor  was  there  a 
single  r Section,  except  upon  the  answer  and  at  the  request  of  the  appli- 
cant himself.  The  majority  of  the  committee  say  that  the  law  was  sub- 
:  antially  complied  with  by  the  board  of  registration.  I  assert  that 
neither  its  letter  nor  its  spirit  was  complied  with.  The  law  required 
"diligent  inquiry"  to  be  made  as  to  the  qualification  of  voters  in  each 
individual  case,  before  their  names  should  be  entered  upon  the  list  of 
qualified  voters,  while  it  is  shown  by  the  CAddence  of  the  board  them- 
selves that  there  was  not  a  loitness  summoned,  sworn,  or  examined  by  them. 
during  the  entire  registration.  The  majority  of  the  committee  say  that 
the  board  rejected  a  large  number  of  persons  who  applied  for  registra- 
tion. Springsteen  swears  that  not  one  was  rejected  except  upon  the 
request  of  the  applicant  himself  or  upon  his  own  examination. 

Q.  In  the  rejections  that  were  made  throughout  the  county,  while  the  board  of  regis- 
tration was  in  session,  I  ask  you  if  it  was  not  universally  the  case  that  the  men  were 
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rejected  upon  their  own  examination  ? — A.  With  a  few  exceptions  tliey  were.  Well, 
■wihile  tlio  board  of  registration  was  in  session,  I  will  say  they  all  were  ;  some  few  were 
rejected  on  the  statements  of  other  persons  here  before  the  board  of  review. 

Q.  But  before  the  board  of  registration— all  that  were  rejected  by  the  board  of  reg- 
istration were  the  men  who  disqualified  themselves  on  their  examination  ? — A.  Upon 
their  answers,  I  think  so,  except  the  five  first  days,  while  Thompson  and  Forman  were 
here.    Then  some  were  rejected  that  were  rejected  on  testimony  given  iu. 

Ill  1862,  General  Joliii  M.  Schofleld,  then  in  command  of  the  Missouri 
State  militia,  under  the  direction  of  the  governor  of  the  State,  directed 
the  enrollment  of  all  loyal  men  into  companies,  regiments  and  brigades, 
and  we  find  that  there  were  but  one  hundred  and  forty  enrolled  as  such  in 
the  entire  county.  (Pages  210,  211,  212,  213,  and  214.)  We  also  find 
that  not  more  than  fifty  men  in  all  in  that  county  enlisted  in  the  United 
States  Army  during  the  war,  while  from  ten  to  twelve  hundred  were,  at 
some  time  or  other  during  the  war,  in  the  rebel  service.  (Evidence  of  J. 
H.  Holdsworth,  p.  101 ;  William  Buruham,  p.  136.)  The  unanimity  with 
whicli  the  people  of  Monroe  County  assisted  and  sympathized  with  the 
rebellion  is  shown  by  the  testimouy  of  George  W.  Foster,  Henry  S. 
Smith,  Jesse  M.  Genty,  Thomas  S.  Ruby,  and  others  who  voted  for  the 
contestant  for  Congress  and  against  the  sitting  member. 

The  testimony  of  Euby,  page  84,  is  quoted  in  full,  and  is  as  follows  : 

Thomas  S.  Ruby,  of  lawful  age,  being  produced,  sworn,  and  examined  on  the  part 
of  the  contestee,  deposeth  and  saith  as  follows,  to  wit : 

Question.  Where  do  you  reside? — Answer.  Louisiana,  Missouri. 

Q.  Wliat  is  your  occupation  ? — A.  Physician. 

Q.  State  where  you  resided  in  1861,  1832,  and  1833.— A.  In  Ealls  County,  on  the  line 
between  the  counties  of  Ralls  and  Moni'oe. 

Q.  How  long  have  you  lived  there  ? — A.  I  moved  there  in  the  summer  of  1860. 

Q.  What  business  did  you  follow  there  ? — A.  I  practiced  my  profession  and  farming. 

Q.  Were  you  there  at  the  coniniencement  of  our  national  troubles? — A.  I  was. 

Q.  Were  you  extensively  acquainted  in  the  county  of  Monroe  ? — A.  I  was  acquainted 
with  a  large  number  of  peoi^le. 

Q.  Had  you  or  not  the  means  of  knowing  the  sentiment  of  the  people  of  that  county 
in  reference  to  their  loyalty  or  disloyalty  to  the  government  ? — A.  Yes,  I  had  a  very 
fair  means  of  knowing. 

Q.  State  what  that  sentiment  was,  as  you  then  knew  it?— A.  It  was  nearly  univer- 
sally disloyal. 

Q.  What  proportion  of  loyal  men  was  there  among  the  population  of  that  county,  an 
far  as  you  know? — A.  I  do  not  think  there  was  more  than  ten  in  every  hundred,  and 
probably^not  that  many. 

Q.  State  if  you  know  of  any  military  organizations  hostile  to  the  Union,  which  were 
organized  and  drilled  in  that  county  in  1861  and  1862. — A.  I  know  of  quite  a  number 
of  them.    Have  seen  them  drilling  myself. 

Q.  State  if  you  had  any  difficulty  iu  getting  through  the  county  of  Monroe  while 
practicing  your  profession,  or  in  pursuing  any  other  business  ;  if  so,  state  what. — A. 
Yes ;  was  stopped  frequently  by  rebel  pickets  and  detained,  and  sometimes  forced  to 
return  to  my  home. 

Q.  Were  you  acquainted  with  many  of  these  men  you  saw,  and  were  they  residents 
of  Monroe  County? — A.  I  knew  most  of  them,  and  they  were  residents  of  Monroe 
County. 

Q.  State  if  you  know  of  any  loyal  organizations  of  citizens  of  that  county,  in  any 
portion  of  the  county. — A.  No,  sir ;  I  do  not. 

Q.  State  if  the  people  generally  were  bold  and  outspoken  in  their  disloyalty. — A. 
They  were. 

Q.  State  if  a  Union  man  could  express  his  sentiments  among  that  people  with  safety 
to  himself. — A.  He  could  not.  I  know  of  but  one  man  that  undertook  to  do  so,  and  he 
was  killed  by  them  in  his  own  houfee.  This  man  was  named  Granville  Carter,  and  was 
killed  iu  the  winter  of  1861-'62. 

Q.  After  this  killing  of  Carter,  did  you  hear  any  public  expression  in  the  neighbor- 
hood iu  which  you  lived  of  loyalty  to  the  government? — A.  I  did  not. 

Q.  Did  this  sentiment  seem  to  be  confined  to  those  who  were  in  arms,  or  to  the  peo- 
ple generally? — A.  It  seemed  to  be  universal. 

Q.  State  how  many  were  Union  men  of  your  acquaintance  in  the  neighborhood  in 
which  you  lived,  and  what  was  the  treatment  of  them  by  the  rebels. — A.  I  knew  of 
but  five  after  Carter  was  killed,  and  they  were  threatened  publicly,  iu  a  meeting  held 
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by  the  rebels,  to  be  either  killed  or  otherwise  disposed  of;  they  were  publicly  men- 
tioned and  singled  out  in  the  iiieeting. 

Q.  Please  state  if  your  attention  has  been  called  to  the  registration  of  Monroe 
County  for  the  year  1868,  and  if  so,  whether  you  have  examined  the  list  of  qualified 
voters  for  that  year. — A.  My  attention  has  been  called  to  it,  and  I  have  partially  exam- 
ined the  list. 

Q.  State  what  proportion  of  the  number  registered  as  qualified  voter.s,  with  whom 
you  are  acquainted,  were  active  and  openly  disloyal  to  the  government. — A.  lu  about 
the  same  proportion  that  Union  men  bore  to  tlie  disloyal  men,  as  before  stated,  to  wit, 
about  nine-tenths  disloyal,  and  one-tenth  loyal. 

Q.  If  proper  effort  had  been  made  by  the  officers  of  registration  for  that  county, 
could  these  facts  have  been  shown  ? — A.  I  think  so,  without  much  difficulty. 

Q.  Was  not  Monroe  County  one  of  the  most  disloyal  counties  and  communities  in 
the  whole  State  of  Missouri  ? — A.  It  was,  as  far  as  my  knowledge  extends. 

Q.  Was  it  not  the  general  rendezvous  of  the  rebel  military  organization  in  northeast 
Missouri? — A.  I  think  it  was.  Mart.  Green,  Porter,  and  Snyder  had  the  largest  com- 
mands of  any  rebel  officers,  and  tliey  quartered  for  some  time  in  Monroe  County. 

Q.  State  if  you  know  of  any  military  organization  of  rebels  in  neighborhoods  where 
the  loyal  sentiment  predominated. — A.  I  never  knew  of  them  to  organize  and  drill  in 
communities  hostile  to  them. 

■  Q.  State  the  names  of  tlie  five  men  of  your  aoquaintaube  who  were  loyal,  in  the 
neighborhood  in  which  you  lived?— A.  Alfred  Miunefoe,  Hiram  Wanemack,  Thomas 
Campbell,  Colonel  0.  C.  Tinker,  and  myself. 

Q.  Were  you  in  the  federal  army  during  the  war,  and  if  so,  at  what  time,  and  in 
what  capacity  you  entered  the  army?— A.  I  was,  from  1864  to  the  close  of  the  war, 
assistant  surgeon  in  the  volunteer  army. 

Q.  How  long  have  you  been  a  practicing  physician? — -A.  Sixteen  years. 

Q.  State  which  tieliet  you  voted  at  the  last  general  election  ? — A.  I  voted  the  demo- 
cratic ticket,  including  W.  F.  Switzler  for  Congress. 

And  further  deponent  saith  not. 

THOMAS  S.  EUBY. 

As  to  the  sentiments  6f  the  people  of  Monroe  County  during  the  war 
there  is  not  a  worri  of  contradictory  evidence  in  the  whole  record.  The 
sentiment  of  the  people  seems  to  have  been  as  nearly  unanimous  in  favor 
of  the  rebellion  as  at  any  place  in  the  South.  That  a  war  was  Avaged 
upon  the  soil  of  Missouri  from  the  beginning  to  the  end  of  the  rebellion, 
and  that  the  people  of  that  State  were  divided  among  themselves,  is  a 
part  of  the  history  of  the  country,  which  no  evidence  is  needed  to  estab- 
lish. In  the  record  in  this  case  is  contained  the  evidence  of  A.  J.  Camp- 
bell, who  was  the  supervisor  of  registration  in  1866,  the  testimony  of 
Ezeldel  Yincent,  who  was  the  supervisor  in  1868,  by  appointment  of  the 
governor,  and  the  testimony  of  several  others,  who  were  the  officers  of 
registration  in  1866,  all  of  whom,  without  a  single  exception,  sustain  the 
allegation  that  there  was  a  full  registration  of  all  the  qualified  voters  in 
1866,  and  that  the  increase  in  the  population  in  Monroe  County  has 
been  no  more  than  the  decrease  by  death  and  removals.  Yet  the  board 
of  which  Jacob  Springsteen  was  chairman  in  1868  registered  one  thou- 
sand six  hundred  and  fifty -two  as  qualified  voters,  or  nearly /owr  times 
the  number  registered  in  1866.  The  contestant  does  not  undertake  to 
show  the  reason  for  this  great  increase  in  the  vote  of  Monroe  County. 
In  the  case  of  Blair  vs.  Barrett,  decided  in  the  thirty-sixth  Congress, 
Mr.  Dawes  then  made  a  very  able  report,  and,  witb  the  reasons  therein 
given  for  the  rejection  of  six  hundred  and  more  votes,  that  were  returned 
for  Mr.  Barrett,  used-. the  following  language: 

The  evidence  discloses  a  large  and  wholly  unexplained  increase  of  the  aggregate 
vote  for  members  of  Congress  at  tliis  election  over  that  cast  ^t  a  warmly-oontestsd  and 
spirited  canvass  for  the  same  office  at  the  last  election,  two  years  before.  At  that  elec- 
tion the  aggregate  vote  was  13,865,  while  at  this  it  swelled  to  19,356 — an  increase  of 
5,491.  It  further  shows  that  while  Mr.  Blair,  who  was  a  candidate  at  both  elections, 
and  the  candidate  of  the  American  party,  each  received  the  full  amount,  and  a  slight 
increase  of  the  vote  cast  for  them  respettively  at  the  last  election,  nearly  the  entire 
amount  of  this  great  accession  of  votes,  viz :  4,772  votes,  was  cast  for  the  sitting  mem- 
ber over  those  cast  for  the  candidate  of  his  party  at  the  last  election.    The  13,865  votes 
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cast  at  the  last  election  were  divided  as  follows :  For  Mr.  Blair,  the  candidate  of  the 
"free  democracy,"  6,035  votes;  for  ^di.  Kennett,  the  candidate  of  the  American  party, 
5,549  votes  ;  for  Mr.  Reynolds,  the  candidate  of  the  "national  democracy,"  2,281  votes. . 
At  this  election  the  19,356  votes  were  cast  as  follows :  For  Mr.  Blair,  6,631  votes  ;  for 
Mr.  Breckinridge,  the  candidate  of  the  American  party,  5,668  votes ;  and  for  Mr.  Bar- 
rett, who  was  the  candidate  of  the  national  democracy,  7,057  votes.  Thus,  it  will  be 
seen,  that  while  the  vote  for  Mr.  Barrett  over  that  cast  for  the  candidate  of  his  party 
at  the  last  election  had  increased  4,776  votes,  there  had  been  no  corresponding  falling 
off  either  in  the  vote  of  Mr.  Blair  or  in  that  of  the  candidate  of  the  American  party. 
On  the  other  hand,  the  vote  for  these  two  gentlemen  had  also  increased ;  that  of  Sir. 
Blair  415  votes,  and  that  of  Mr.  Breckinridge  119  votes.  "While  a  moderate  increase  of 
votes  is  readily  accounted  for  by  the  natural  increase  of  population  and  growth  of  the 
city;  yt  so  great  an  increase  in  two  years  must,  in  the  opinion  of  the  committee,  if 
honest,  be  traceable  to  some  known,  distinct,  and  palpable  cause  which  might,  if  it 
existed,  have  been  easily  pointed  out  and  made  apparent  during  the  investigation.  It 
is  evident  that  the  large  accession  of  votes  to  the  sitting  member,  over  those  cast  for 
the  candidate  of  his  party  at  the  previoijs  election,  did  not  result  from  a  change  of 
party  relations  among  the  voters.  If  it  had  been,  there  would  have  been  a  correspond- 
ing falling  off  from  the  vote  for  one  or  the  other  of  the  candidates  of  the  other  parties, 
yet  they  each  not  only  maintained  but  increased  their  former  vote.  If  such  increase 
had  been  attributable  to  increase  of  population,  it  must  have  been,  under  the  law  re- 
quiring a  year's  residence  in  the  State  before  voting',  from  an  addition  to  the  population 
which  had  arrived  in  the  city  a  year  previous  to  the  day  of  the  election,  if  from  out  of 
the  State,  or  from  some  other  part  of  tlie  State  of  Missouri,  three  months  at  least  before 
that  day.  The  presence  of  a  new  voting  population  of  5,000,  witli  all  the  families,  and 
other  indications  of  their  existence  which  move  with  them  wherever  they  go,  and  stop 
with  them  wherever  they  abide,  could  hardly  escape  notice  for  a  year,  or  even  three 
months.  It  could  hardly  bo  expected,  either,  that  any  such  actual  and  bona  fide  acces- 
sion to  the  voting  population  would  have  oast  its  entire  strength  for  the  candidate  of 
one  party  alone.  To  some  extent  such  increase  would  naturally  be  expected  to  dis- 
tribute itself  somewhat  among  all  parties.  The  committee  has  not  been  pointed  to 
any  instance  elsewhere  of  so  great  an  increase  to  the  voting  population  of  such  a  ter- 
ritory in  so  shoft  a  time,  without  any  known  cause  or  source,  or  special  indication  of 
its  presence,  and  all  of  one  political  faith,  and  casting  its  tirst  vote  in  a  body  for  one  of 
three  different  political  candidates  all  at  the  same  time  and  place  equally  active  in  can- 
vassing for  votes.  This  district  is  divided  into  thiity-flve  election  precincts  or  sub- 
districts,  and  any  honest  increase  of  votes  arising  from  natural  increase  of  population 
would  generally  find  itself  distributed  among  them  all ;  yet  it  is  nearly  all  found  in 
seven  or  eight  out  of  the  thirty-hvc.  These  remarkable  features  of  this  case,  disclosed 
in  the  outset,  led  the  committee  early  to  direct  a  most  scrutinizing  inquiry  into  the 
manner  of  voting,  the  conduct  of  the  officers,  &c. 

In  the  vote  for  congressman  in  1866,  in  Monroe  County,  the  contest- 
ant, who  was  at  that  time  a  candidate,  received  a  little  less  than  250 
votes,  while  his  competitor,  Mr.  Anderson,  received  about  the  same  vote 
as  cast  for  Mr.  Dyer  in  1868.  The  entire  increase  of  the  vote  in  1868  of 
1,060  was  cast  for  the  contestant.  From  all  the  facts  and  circumstances 
in  and  surrounding  this  case,  I  am  clearly  of  the  opinion  that  the  large 
increase  in  the  vote  of  Monroe  County  was  brought  about  by  the  re- 
moval from  office  of  the  first  appointees  as  registrars  and  the  appoint- 
ment of  others  in  their  stead ;  and  that  this  was  induced  by  corrupt 
means,  operating  upon  the  mind  of  the  superintendent  at  the  time  the 
changes  were  made,  and  it  makes  no  difference  whether  Scott  and  Pelsus 
were  parties  to  the  corruption  or  not,  so  that  the  fraud  and  wrong  were 
accomplished  and  perpetrated  upon  the  law  of  the  State,  through  them, 
as  the  instruments  in  the  hands  of  Mayo.  In  Eandolph  County,  the 
home  of  the  superintendent,  the  officers  first  appointed  were  forced  to 
resign  their  positions  by  the  acts,  doings,  and  conduct  of  Eeed,  Hall, 
and  others.  The  disposition  of  Skinner,  one  of  the  registrars,  is  as  fol- 
lows : 

William  A.  Skinner,  of  lawful  age,  being  produced,  sworn,  and  examined  on  the 
part  of  the  contestee,  deposeth  and  saitli: 

Question.  How  long  have  you  lived  in  Eandolph  County  ? — Answer.  I  think,  if  I 
recollect  right,  it  is  almost  forty-throe  years. 

Q.  Were  you  one  of  the  registering  officers  of  this  coanty  last  year ;  and  if  so,  ho\y 
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long  flid  you  serve? — A.  I  was  appointed  by  Captain  Mayo  as  registering  officer,  and 
received  pay  for  thirty  days'  service. 

Q.  Where  did  you  register — in  what  township? — A.  Registered  in  Silver  Creek 
Township,  a,  part  of  two  days. 

Q.  State  what  occurred  at  that  precinct,  as  near  as  you  can  recollect. — A.  When  I 
got  tliere  in  the  morning,  I  found  a  good  uiany  of  the  people  had  collected  together, 
and  Captain  Reed  had  an  appointment  to  make  a  speech.  We  didn't  commence  regis- 
tering until  after  he  had  made  his  speech.  In  his  speech  he  tried  to  show  the  people 
that  it  was  their  right  to  register  and  vote,  and  urged  them  to  do  so.  After  the  speecli 
was  over  we  went  to  the  school-house  to  commence  registering.  Captain  Eeed  came 
into  the  house  to  give  some  instructions  as  to  commencing  the  books.  He  and  I  differed 
directly  as  to  who  should  he  registered.  He  contended  that  he  should  register  all  the 
reconstructed  enrolled  militia.  He  also  contended  that  men's  names  shoiud  he  put  on 
the  book  who  refused  to  take  the  oathof  loyalty.  I  finally  agreed  to  keep  a  separate 
list  of  those  who  failed  to  take  the  oath,  that  he  might  use  as  he  pleased.  He  still 
contended  that  we  should  register  the  reconstructed  militia,  and  said  if  we  did  not 
register  a  certain  class  of  riien  he  would  bring  a  suit  against  us  immediately.  He  asked 
the  boai-d  to  decide  whether  they  Would  register  these  men  or  not.  I  told  him  they 
would  not  be  registered  by  my  consent.  TJiere  was  general  confusion  all  that  day 
between  Captain  Reed  and  the  board,  and  but  little  was  done.  The  second  morn- 
ing, when  I  got  there,  I  found  that  Botts  had  resigned;  Burckhartt  and  Reed,  both 
present,  contending  that  those  parties  who  would  not  take  the  oath  should  be  reg- 
istered somewhere.  There  was  general  confusion  kept  up  until  about  nine  or  ten 
o'clock.  I  asked  Captain  Reed  to  leave  the  room ;  that  I  thought  we  would  get 
along  better.  Some  time  before  that  I  had  seen  ;t  petition  to  Captain  Mayo,  witli 
about  forty  or  fifty  signers,  asking  him  to  remove  me  and  appoint  some  one  who 
would  register  according  to  law.  Burckhartt  seemed  to  be  trying  to  get  men  regis- 
tered who  were  not  entitled  to  registration  under  the  law.  Captain  Eeed  left  there, 
as  I  learned,  about  noon  on  the  second  day,  telling  some  of  them  that  he  would 
floor  US  when  we  got  to  Huntsville.  The  work  went  on  more  quietly,  and  the  day 
passed  off  without  further  trouble.  We  came  from  there  to  Huntsville  on  the  third 
day.  We  had  got  somewhat  confused,  Ferguson  and  I,  and  concluded  we  would  not 
commence  registering  until  another  man  was  appointed  in  Botts's  place.  I  went  to  the 
county  clerk,  who  had  furnished  us  the  books,  aud  asked  him  to  show  me,  on  the  book, 
where  to  register  men  who  would  not  take  the  oath.  He  looked  over  the  book,  aud 
told  me  there  was  no  such  place  on  the  book ;  that  I  was  right  in  not  putting  them  on 
the  book.  Burckhartt  was  still  contending  that  every  man  who  applied  had  a  right 
to  have  his  name  registered  somewhere.  The  board  couldn't  agree  upon  any  plan  upon 
which  they  would  register.  They  got  up  a  general  confusion  ;  the  superintendent 
seemed  not  to  be  ready  to  commission  the  man  he  had  appointed.  Ferguson,  as  I 
thought,  had  rather  backed  down  from  his  first  position.  I  thought  the  pressure  was  a 
little  too  heavy  for  one  man  to  bear ;  I  tendered  my  resignation,  stating  that  I  could 
not  carry  out  the  law  as  it  stood,  and  that  if  outsiders  had  to  run  the  machine,  I  didn't 
want  to  have  anything  more  to  do  with  it.  My  resignation  was  accepted,  and  I  went 
home. 

Q.  During  this  time  that  you  were  waiting  for  Mayo  to  appoint  a  successor  to  Botts, 
did  you  observe  him  in  conversation  with  either  Burckhartt,  Hall,  or  Reed  ? — A.  I 
didn't  see  him  talking  with  either  Hall  or  Reed,  as  I  recollact,  but  saw  him  talking  to 
Burckhartt  frequently. 

Q.  Did  Mayo  manifest  any  astonishment  at  your  resigning,  and  did  he  urge  you  to 
hold  on  to  your  position  ? — ^A.  He  did  not. 

He  was  forced  to  resign.  Ferguson,  another  of  the  registrars,  re- 
ceived the  following  letter  from  this  same  Senator  Eeed,  who  had  offered 
the  bribe  to  Mayo,  which  is  as  follows : 

Hdntsville,  Mo.,  October  19,  1 868. 

Dear  Sir  :  On  last  Wednesday  I  was  applied  to  to  sue  yon  for  your  action  as  a  mem- 
ber of  the  board  of  registration.  I  refused;  because  at  Mouut  Airj' I  promised  yoji 
that  I  would  hold  you  harmless  in  legal  prosecutions  contemplated  against  the  other 
members  of  the  board,  if  you  would  not  resign.     To  this  promise  I  will  adhere. 

I  will  not  bring  a  suit  against  yon  for  anything  you  have  done  as  a  meruber  of  the 
board  of  registration.  But,  for  anything  you  may  hereafter  do,  you  must  take  the 
consequences. 

If  persons  apply  to  me  to  bring  suits  for  any  act  of  yours,  as  a  member  of  the  board 
of  review,  I  will  unhesitatingly  bring  their  suits. 

I  hoped  to  have  seen  yon  this  morning ;  but,  being  compelled  to  be  absent,  I  commu- 
nicate these  facts  by  letter. 
Your  friend,    ■ 

thos.  b.  eeed. 

W.  I.  Fergusox,  Esq. 
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Thus,  by  interference,  intimidation,  and  threats,  was  the  entire  board 
of  registriition  in  this  county  changed; 

In  Howard  County  each  member  of  the  board  first  appointed  was 
removed,  and  three  democrats  appointed  in  their  stead.  So  it  will  be 
observed  that  the  superintendent  not  only  kept  his  promise  to  Keed, 
that  he  would  appoint  '^good  men"  to  register,  but  went  so  far  as  to  ac- 
cede entirely  to  his  suggistion  to  appoint  democrats  to  oflQce.  It  further 
appears  that  the  faithfulness  with  which  Mayo  labored  in  tbe  interest  of 
Eeed  and  his  party  met  with  their  most  hearty  approval.  (See  demo- 
cratic mass  meeting,  p.  155;) 

On  the  26th  of  October,  1868,  a  very  few  days  before  the  election,  the 
democratic  party  of  Eandolph  County  indorsed,  by  resolution,  the  con- 
duct of  the  superintendent,  Mayo,  and  pledged  him  their  support.  The 
committee  that  framed  and  reported  this  resolution  of  indorsement  was 
composed  of  fourteen  persons— five  of  whom  had  been  in  actual  service 
against  the  government  during  the  rebellion,  and  one  of  whom  (Arthur 
Terrell)  was  wounded  in  the  elibrt  to  tear  up  and  destroy  the  l^Torth 
Missouri  railroad  in  1861.  (See  evidence  of  A.  F.  Denry,  p.  154.) 
Why  this  sudden  indorsement  of  a  radical  superintendent?  What  was 
it  for,  if  not  that  he  had  acceded  to  the  demand  of  Eeed  and  his  party ! 
Mayo  was  present  himself  at  this  meeting.  The  majority  of  the  elec- 
tion committee  says  that  Mayo  was  an  independent  candidate ;  had  his 
name  placed  on  the  democratic  ticket  and  paid  for  it,  and  offered  to  do 
the  same  with  the  republicans,  but  was  refused.  This  conduct  and  re- 
fusal of  those  with  whom  he  had  acted,  and  still  claims  to  act,  politically, 
is  the  best  evidence  in  the  world  that  lie  had  betrayed  the  confidence 
reposed  in  liim  by  them.  They  would  not  permit  his  name  on  their 
ticket.  As  it  turned  out,  there  were  but  very  few  of  that  party  in  the 
county,  but,  few  as  they  were,  they  could  not  be  induced  to  place  the 
name  of  a  man  upon  their  ticket  who,  while  professing  friendship,  plotted 
and  corruptly  bargained  ■\^ith  their  enemies. 

The  majority  of  the  committee  says  that  the  testimony  is  too  indefinite 
to  establish  the  fact  that  there  were  but  from  four  to  six  hundred  qual- 
ified voters  in  Monroe  County,  and  that  such  testimony  "is  really  a 
charge  of  perjury  against  a  thousand  persons  in  Monroe  County."  One 
witness,  Captain  Henry  Fields,  (p.  144,)  swears  that  he  examined  the 
list  of  voters  for  1868,  and  that  the  names  of  fifty  persons  appeared 
upon  the  qualified  list  of  voters  whom  he  himself  had  seen  in  arms 
against  the  government;  and  when  asked  to  designate  them  by  name, 
lie,  as  did  a  dozen  other  Union  men  examined  by  the  sitting  member, 
declined  to  give  their  names,  for  the  reason  that  "it  was  not  safe  and 
Avould  subject  him  to  trouble  and  difficulty."  The  evidence  discloses  a 
sad  state  of  affairs  in  Monroe  County.  Nearly  all  the  witnesses  exam- 
ined by  tbe  sitting  member,  with  singular  unanimitj',  say  that  it  was 
unsafe  to  go  before  the  board  and  make  objections  to  persons  regisjtering 
as  voters. 

Springsteen  himself  testifies  (p.  135)  as  follows : 

Q.  What  was  the  sentiment  of  the  people  of  this  oonnty,  in  your  opinion,  dnring  the 
last  election,  toward  a  man  who  wonld  voluntarily  come  forward  to  the  board  of  regis- 
tration and  give  information? — A.  Well,  I  think  they  wonld  be  pretty  mad  at  him  if 
he  had  come  forward  voluntarily  and  done  it.    I  think  a  good  many  wonld,  at  least. 

Q.  Don't  you  think  a  man  who  ^^•onld  voluntarily  come  forward  and  give  information 
against  men  who  were  applying  for  registration— don't  you  think  it  amounted  almost  to 
an  exclusion  from  business  and  society  here  in  this  country? — A.  Well,  I  think  a  great 
many  men  who  would  have  been  objected  to  probably  wonld  have  declined  having  any 
business  transaction  with  him. 

Q    Is  not  that,  in  your  opinion,  the  reason  and  cause  why  objections  were  not  urged 
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to  men  who  applied  for  registration  ?— A.  Well,  I  don't  know;  I  never  formed  much  of 
an  opinion  abont  it.    I  exjject  that  kept  a  great  many  from  it. 

Q.  Was  not  the  entire  sentiment  of  the  county,  almost,  against  a  man  coming  for- 
ward and  voluntarily  giving  information  to  the  registering  officers? — A.  In  our  town- 
ship I  know  it  raised  considerable  of  a  stir  there,  but  there  were  no  threats  of  violence 
or  anything  of  the  kind  used,  that  I  heard.  Persons,  when  they  were  objected  to, 
would  come  forward  and  want  to  know  why  they  had  been  objected  to,  and  so  on,  and 
would  appear  to  be  pretty  mad  because  they  had  been  objected  bo. 

Q.  Then  in  that  township  was  the  only  place  in  the  county  where  any  objection  was 
raised  to  any  set  of  men  registering,  voluntarily,  by  the  people?— A.  That  is  the  only 
one,  I  believe,  sir ;  that  is,  while  the  board  of  registration  was  in  session.  Before  the 
board  of  review  there  were  some  others. 

This  shows  that  the  pressure  was  so  great  that  persons  could  not, 
with  safety,  voluntarily  give  evidence,  and  the  board  refused  and  neg- 
lected to  issue  compulsory  process  to  compel  the  attendance  of  a  single 
ivitness,  and  yet  a  majority  of  the  committee  have  concluded  that  "  the 
evidence  does  not  seem  to  sustain  the  claim  that  Union  men  could  not 
have  safely  objected  to  the  registration."  For  my  own  part,  I  cannot 
imagine  evidence  more  conclusive.  The  majority  also  attempts  to  ac- 
count for  the  astonishingly  large  vote  of  Monroe  County  in  1868  by 
saying  that  it  may  have  occurred  from  the  fact  that,  in  1866,  all  persons 
Avho  applied  for  registration  and  were  refused  for  any  reason  were,  by 
law,  put  upon  the  rejected  list,  while  in  1868  no  one  could  be  liut  on  the 
rejected  list  unless  he  had  taken  and  subscribed  the  oath  of  loyalty, 
&c.  There  is  not  a  particle  of  testimony  in  the  whole  record  which 
shows  that  the  oath  was  not  taken  by  all  who  applied  in  1866.  Yet, 
according  to  the  report  of  the  committee,  no  one  could  be  put  on  the 
rejected  list  in  1868,  unless  he  had  first  taken  and  subscribed  the  oath  of 
loyalty,  and  the  majority  of  the  committee  admits  that  there  were  more 
than  four  hundred  names  on  the  rejected  list  in  1868  of  persons  who 
admitted  their  disqualification,  but  yet  took  the  oath  of  loyalty,  or  other- 
tcise  their  names  could  not  have  been  on  tlie  rejected  list. 

The  majority  say  that  if  the  evidence  taken  is  relied  upon  to  reject 
the  vote  of  Monroe  County  the  committee  must  believe  that  a  thousand 
persons  took  the  oath  falsely.  Here  are  more  than /owr  hundred  ^ho 
took  the  oath,  and  on  their  oivn  motion  placed  upon  the  rejected  list,  who 
admit  that  their  sworn  statement  was  not  true.  The  increase  in  the 
vote  can  be  more  easily  and  much  more  satisfactorily  accounted  for : 
1st.  The  board  in  1866  refused  to  register  rebels.  2d.  The  board  in 
1868  consented  to  their  registration.  This  is  doubtless  the  true  ex- 
planation of  the  whole  subject,  and  it  is  quite  unnecessary  to  hunt  up 
different  and  additional  reasons.  The  people  of  Monroe  County  took 
the  oath  of  loyalty  for  the  same  reason  given  by  the  contestant  in  his 
notice,  "that  the  oath  was  unconstitutional  and  void."  This  furnishes 
the  obly  charitable  excuse  for  the  singTilar  conduct  and  remarkable  dis- 
regard of  law  at  the  election  in  1868.  The  mHJdrity  of  the  committee 
says  that  better  evidence  was  in  the  reach  of  the  sitting  member.  The 
evidence  shows  that  the  sitting  member  attempted  to  purge  the  poll  by 
showing  acts  of  disqualification  against  each  separate  voter,  although 
he  was  not  able  to  procure  witnesses  in  all  cases  who  would  endanger 
their  lives  and  their  business  by  naifiing  any  particular  ■  individual, 
yet  one  witness  states  that  the  names  of  fifty  persons  appeared  u|)on 
the  list  of  qualified  voters  for  1868,  whom  he  had  seen  under  arms  liim- 
self.  Failing  in  this  the  committee  says  that  it  would  have  been 
perfectly  competent  for  the  sitting  member  to  have  introduced  the  dis- 
qualified voters  themselves  as  witnesses.  In  plain  words,  the  committee 
says  that  the  perjurer  should  have  been  put  on  the  stand  to  prove  his 
own  guilt.    The  law  is  well  settled  that  you  cannot  compel  a  witness  to 
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criminate  himself,  and  the  sitting  member  could  not  compel  a  single, 
voter  to  convict  himself  of  perjury,  and  it  is  respectfully  submitted  that 
no  greater  absurdity  could  have  been  committed  by  the  sitting  member 
than  to  have  attempted  to  introduce  as  witnesses  the  parties  themselves 
to  disprove  what  they  had  solemnly  sworn  and  subscribed,  and  because 
this  was  not  donej  the  majority  of  the  committee  says  that  the  sitting 
member  has  no  right  to  ask  the  House  to  reject  their  votes  upon  second- 
ary evidence.  The  evidence  is  the  best  that  was  in  the  reach  of  the 
sitting  member,  and  the  law  does  not  require  him  to  do  impossible 
things.  The  majority  of  the  committee  states  that  there  were  but  1,246 
who  applied  for  registration  in  1866,  and  that  but  429  were  accepted  as 
qualified  voters,  and  in  1868  more  than  2,100  applied  for  registration, 
1,052  of  whom  were  accepted  as  qualified,  and  the  remainder,  at  their 
own  instance  and  request,  placed  upon  the  list  of  rejected  voters.  Of 
this  number,  1,652,  it  is  admitted  that  408  of  them  were  rejected  by  the 
board  in  1866,  and  there  is  no  evidence  whatever  going  to  show  that  the 
causes  of  their  disqualification  were  removed  before  1868.  The  record 
shows  that  800  more  persons  applied  for  registration  in  1868  than  did 
in  1866,  and  that  the  board  in  1868  registered  over  four  hundred  more 
than  even  applied  for  registration  in  1866.  It  seems  to  me  clear  that 
the  law  was  not  respected,  enforced,  or  obeyed  in  Monroe  County  in 
1868,  and  it  would  be  an  act  of  injustice  and  wrong,  in  my  opinion,  to 
recognize  the  vote  therein  cast.  It  ought  not  to  he  counted.  Not  only 
the  legislature  of  the  State,  but  the  governor  refused  to  recognize  the 
vote  of  Monroe  County  cast  in  1868  for  judge  and  circuit  attorney,  and 
commissioned  William  P.  Harrison  as  judge  and  M.  L.  Hallister  as  cir- 
cuit attorney,  instead  of  David  H.  Moss  as  judge  and  W.  W.  Boulware 
circuit  attorney,  whom  the  vote  returned  by  the  county  clerk  showed  to 
be  elected. 

It  is  claimed,  however,  that  the  governor  commissioned  the  county 
of&cers.  This  is  true;  but  it  was  under  a  statute  requiring  the  clerk  to 
certify  directly  to  the  governor,  instead  of  to  the  secretary  of  state, 
where  the  evidence  of  the  violation  of  the  law  was  on  file.  This  was 
done  before  the  action  of  the  legislature  in  reference  to  the  vote  of  Mon- 
roe County  was  had.  It  is  not  necessary  to  discuss  the  power  or  author- 
ity of  the  secretary  of  state  to  reject  the  vote,  because  it  is  admitted  by 
the  majority  of  the  committee  that  this  question  does  not  enter  into  the 
case.  But  it  appears  from  a  letter  of  the  secretary  of  state,  filed  by  the 
contestant  himself  as  evidence,  (p.  62  of  the  record,)  that  the  secretary 
of  state  awaited  the  action  of  the  people's  representatives  in  the  legis- 
lature before  he  refused  to  open  and  cast  up  the  vote  of  Monroe  County, 
(p.  61:) 

The  letter  from  Colonel  Switzler  is  received.  I  have  left  the  whole  matter  of  Monroe 
and  other  counties  to  the  legislature  for  decision.  I  have  not  thrown  out  any  county, 
hut  simply  refuse  to  cast  up  until  the  legislature  decides  that  I  shall  do  so.  Not  until 
the  legislature  has  acted  upon  this  matter  can  I  give  out  copies  of  documents  relating 
to  this  subject. 

Eespectfully, 

FRANCIS  RODMAN, 

Secretary  of  State. 

It  cannot  well  be  denied  that  if  the  case  of  Switzler  vs.  Anderson,  in 
the  fortieth  Congress,  was  correctly  decided,  then  the  conclusions  of  the 
majority  of  the  committee  in  this  case  are  wrong.  The  same  contestant 
was  here  in  that  case  claiming  admission  on  the  grotind  of  the  rejection 
of  the  vote  in  Calloway  County  for  reasons  similar  to  those  now  urged 
for  the  rejection  of  Monroe  County  in  1868. 
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Every  point  arising  in  that  case  in  regard  to  tlie  vote  in  Calloway 
County  arises  in  this  case  in  regard  to  Monroe  County.  After  a  lengthy 
consideration  and  exhaustive  debate,  the  House  rejected  the  Calloway 
County  vote  and  retained  Mr.  Anderson  in  his  seat.  In  the  face  of  that 
decision  it  seems  to  me  it  would  hardly  be  respectful  in  your  cominittee 
to  ignore  the  action  of  the  House,  and  attempt  to  reverse  its  decision. 
If  the  committee  be  a  court,  it  must  be  remembered  that  it  is  only  an 
inferior  court,  and  that  the  House  is  at  last  the  high  court  of  appeals. 
Surely  the  case  should  be  regarded  as  res  adjudicata. 

But  while  I  insist  that  every  reason  which  existed  for  the  rejection 
of  Calloway  County  then  exists  for  the  rejection  of  Monroe  County 
now,  I  maintain  that  there  is  a  strong  and  well-established  reason  for 
exclusion  in  the  present  which  did  not  arise  in  the  former  case.  It  is  a 
reason,  too,  which,  I  feel  confident,  would  have  secured  a  different  report 
from  the  committee  and  largely  increased  the  majority  in  the  House.  I 
refer  to  the  evidence  of  corruption — the  bargain  and  sale  between  Eeed 
and  other  democrats  on  the  one  side,  and  Mayo,  the  superintendent  of 
registration,  on  the  other.  It  was  a  skillfully-planned  contract,  fully 
executed,  and  kept  in  all  its  parts  on  both  sides.  Had  no  such  bargain 
been  made,  I  feel  very  certain  that  this  contest  would  never  have  arisen. 
Mayo  seems  to  be  serving  as  shgriflf  of  Randolph  County  and  enjoying 
the  price  of  his  treachery.  -  Some  of  those  who  paid  him  seem  to  think 
that  they  should  have  their  compensation  in  return.  I  do  not  wish  to 
charge  upon  the  contestant  any  participation  in  this  bargain,  as  it  seems 
to  have  been  made  by  other  persons. 

It  is  not  my  province  to  discuss  the  evidence  in  the  case  decided  in 
the  last  Congress,  but  the  fraudulent  character  of  the  vote  in  Calloway 
County  is  fully  shown  by  the  subsequent  registration  in  that  countj'  in 
1868.  The  registration  of  1866  contained  more  than  1,800  names  of 
persons  marked  as  qualified  voters,  while  in  1868  there  were  less  than 
600.  The  contestant,  in  one  of  his  grounds  of  contest,  charged  that  a 
large  number  of  persons  were  rejected  by  the  board  who  were  qualified 
voters,  and  who  would  have  voted  for  him,  if  permitted  to  vote  at  all, 
but  there  is  not  a  word  of  evidence  in  the  whole  record  going  to  show 
that  such  registration  was  in  the  slightest  degree  erroneous.  The  action 
of  the  board  must  then  be  taken  as  true,  and  furnishing  the  only  evi- 
dence in  the  case  of  the  number  of  qualified  voters  in  the  county.  In 
the  Switzler  vs.  Anderson  contest  in  the  fortieth  Congress,  the  fairness 
and  correctness  of  the  registration  in  Monroe  County  in  1866  were  not 
denied  by  the  contestant,  and  he  can  hardly  be  permitted  to  dispute  its 
correctness  now. 

AXJDEAIN  COUNTY. 

The  majjority  of  the  committee  in  their  report  reject  the  vote  of  Salt 
River  and  Wilson  Townships  as  returned  by  the  county  clerk  to  the  sec- 
retary of  state.  In  this  we  agree :  at  Salt  River  Township  there  seems 
to  have  been  two  polls  opened,  when  the  law  only  authorized  one.  The 
one  that  we  agree  to  reject  entirely  shows  upon  its  face  the  most  conclu- 
sive and  indisputable  evidence  of  fraud.  The  law  of  the  State  required 
the  board  of  registration  in  each  county  to  appoint  three  judges  of  elec- 
tion in  each  precincl;.  This  was  done  by  the  board  in  Salt  River  Town- 
ship, and  it  is  in  evidence  that  such  judges  applied  repeatedly  on  the 
day  before  the  election  to  the  sheriff  of  the  county  for  the  ballot-box 
and  poll-book,  and  were  as  often  refused.  On  the  morning  of  the  elec- 
tion it  was  ascertained  that  the  place  designated  by  the  county  court 
for  holding  the  election  could  not  be  had.    The  sheriff  of  the  county  at 
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7.15  a.  m.  delivered  the  ballot-box,  poll-book,  &c.,  to  persons  other  than 
the  judges  appointed  by  the  board  of  registration,  and  under  their 
auspices  the  poll  of  that  precinct  was  returned.  They  returned  146  votes 
for  the  contestant  and  71  for  the  sitting  member.  The  judges  appointed 
under  the  law,  about  the  same  time,  or  shortly  after,  in  the  morning, 
opened  the  polls  at  a  different  place,  and  continued  to  receive  the  votes 
until  about  11  o'clock,  when  they  were  assaulted  and  driven  away  by 
an  armed  mob.  Tiie  evidence  shows  most  conclusively  that  this  assault 
was  premeditated  by  the  sheriff  of  the  county,  who,  it  appears,  was  a 
candidate  fur  re-election  on  what  was  known  by  name  as  the  "  demo- 
cratic ticket."  It  also  appears  that,  on  the  night  before  the  election,  he 
organized  a  company  of  men,  and  armed  them  with  guns  and  pistols. 
These  guns  were  secreted  in  a  back  room  of  his  office,  where  from  two 
to  three  men  were  kept  constantly  on  guard  during  the  night  before  and 
the  day  of  election. 

The  refusal  upon  his  part  to  deliver  the  i)oll-books,  ballot  box,  &c.,  to 
the  judges  appointed  by  the  board  of  registration,  was  a  part  and  parcel 
of  the  plan  to  defeat  the  legal  and  registered  voters  of  the  county.  The 
plan  was  successful,  and  he  obtained  the  certificate  of  election.  I  am 
clearly  of  the  opinion  that  the  vote  cast  at  the  precinct  on  the  west  side 
of  the  public  square  before  the  assault  upon  and  interruption  of  it,  is 
legal  and  should  be  counted.  It  appears  from  this  return  that  the  con- 
testant received  seven  votes  and  the  sitting  member  received  seventy- 
three  votes  of  the  number  cast. 

WILSON  TOWNSHIP. 

The  vote  of  Wilson  Township  should  be  rejected  for  the  reasons  stated 
in  the  majority  report,  and  the  vote  ot  Jasper  Township,  in  Ralls  County, 
should  be  added. 

CALUMET  TOWNSHIP,  PIKE  COUNTY. 

The  only  township  remaining  to  be  examined  is  that  of  Calumet,  in 
Pike  County.  The  constitution  of  the  State  of  Missouri,  in  the  third 
section  of  second  article,  disqualifies  from  voting  any  person  who  has 
ever,  with  a  view  to  avoid  enrollment  of  the  militia  of  this  State,  or  to 
escape  the  performance  of  duty  therein,  or  for  any  other  purpose, 
enrolled  himself,  or  authorized  himself  to  be  enrolled,  by  or  before  any 
officer  as  disloyal  or  as  a  southern  sympathizer,  or  in  any  other  terms 
indicating  his  disaffection  ta  the  governmeut  of  the  United  States  in  its 
contest  with  rebellion,  or  his  sympathy  with  those  engaged  in  such 
rebellion. 

The  evidence  in  the  case  shows  that  in  1862  John  J.  McBlwee  made 
an  enrollment  of  all  white  male  citizens  residing  in  that  township.  His 
testimony  will  be  found  at  page  89  of  the  record,  and  is  as  follows: 

JoHX  J.  McKlwke,  of  lawful  age,  being  produced,  examined,  and  duly  sworn,  depos- 
eth  and  saitli  as  follows : 

Question.  Wliere  do  you  reside,  and  what  is.  your  business? — Answer.  Louisiana, 
Missouri ;  my  business  is  that  of  a  druggist. 

Q.  Where  were  you  residing  in  1862«— A.  In  Clarksville,  Calumet  Township,  Pike 
County,  Missouri. 

Q.  Were  you  appointed  iu  1832  to  make  an  enrollment  of  the  loyal  and  disloyal  oiti- 
zeua  of  that  township? — A.  I  was. 

Q.  Eidyou  make  a  thorough  and  comploto  enrollment? — A.  As  near  as  possible.  I 
do  not  suppose  1  missed  many  persons. 

Q.  StOrte  how  you  made  the  enrollment. — A.  In  the  first  place  I  gave  notice  in  writ- 
ing to  the  citizens  of  the  township  that  1  would  be  in  Paynesville,  Praii-ieville,  and 
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Crow's  Cross-Boads  on  certain  days  specified  in  said  notices.  I  went  to  tlie  places  as 
above  enumerated  at  the  times  stated  in  tlie  notices.  All  ijcrsons  who  failed  to  nu'et 
me  at  these  places  I  sent  for,  and  caused  them  to  either  come  or  send  their  tiauies,  with 
the  manner  in  which  they  desiredj^o  be  enrolled.  And  by  pursuing  this  conrso  I  don't 
think  there  were  more  than  a  dozen  in  the  township  who  were  not  enrolled  oue  way  or 
the  other. 

Q.  State  whether  the  names  of  the  persons  enrolled  by  you  were  placed  upon  the  one 
list  or  the  other,  as  they  directed  or  desired. — A.  They  were  so  jilaced  upoii  tlie  list  by 
direction  of  the  parties  tliemselves.  I  placed  no  man's  name  upon  either  the  loyal  or 
disloyal  list  without  he  desired  it  and  so  directed  me. 

Q.  Do  you  recognize  the  list  here  (marked  Exhibit  A)  as  being  the  list  made  by  you 
of  the  persons  who  enrolled  themselves  loyal  to  the  government?- — A.  I  recognize  the 
list  as  being  the  same  made  by  me  in  August,  1862.  The  names  appearing  upon  the 
list  were  placed  there  by  direction  of  the  parties  themselves. 

Q.  Did  you  make  a  list  of  disloyal  persons? — A.  I  did  at  the  same  time  I  made  the 
other. 

Q.  "Where  is  that  list  now? — A.  Ihave  never  seen  the  list  since  it  was  made. 

Q.  "What  did  you  do  with  that  list? — A.  I  gave  it  to  William  Gray. 

Q.  Have  you  tried  to  obtain  that  list?— A.  I  did  try  to  get  it  from  Dr.  Gary  Bank- 
head,  Who  I  understood  had  it  in  his  possession.    ' 

Q.  How  long  have  you  lived,  in  Missouri  ? — A.  I  was  born  and  raised  in  Pike  County, 
Missouri;  and  am  thirty-three  years  of  age. 

Q.  "What  ticket  did  you  vote  at  the  last  general  election? — A.  I  voted  the  straight 
democratic  ticket,  including  AVilliam  F.  Switzler  for  Congress. 

And  further  deponent  saith  not. 

The  whole  number  of  names  appearing  upon  the  qualified  list  is  226" 
(See  page  1G3.) 

Dr.  Carey  R.  Bankhead  "was  then  sworn,  and  his  testimony  is  as  fol- 
lows : 

Question.  Where  do  you  reside,  and  what  is  your  occupation  ? — Answer.  I  reside  in 
Paynesville,  Calumet  Township,  Pike  County,  Missouri ;  and  am  a  praeticingphysician. 

Q.  How  long  have  you  lived  in  Pike  County,  Missouri,  and  at  Paynesville  ? — A.  For 
more  than  twenty-five  years  in  the  county,  and  at  Paynesville  for  twelve  years. 

Q.  Are  you  well  acquainted  with  the  people  in  Calumet  Township  ? — A.  I  am  well 
acquainted  in  the  western  and  southern  portions  of  the  township;  I  think  I  know 
every  man,  woman,  and  child  in  that  portion  of  the  township. 

Q.  Has  the  population  increased  or  diminished  in  the  last  six  or  eight  years  ? — A.  It 
has  increased  some,  in  about  the  same  proportion  as  in  other  parts  of  the  connty. 
There  has  been  no  great  influx  of  population  to  that  portion  of  the  county. 

Q.  Did  you  have  in  your  possession  at  any  time  what  purported  to  be  the  disloyal 
enrollment  of  Calumet  Township,  as  made  by  John  J.  McElwee  in  1862 ;  and  if  so, 
what  has  become  of  that  enrollment  ? — A.  I  did  have  in  my  possession  until  recently 
such  list;  but  it  has  been  lost,  misplaced,  or  destroyed  by  some  one. 

Q.  It  is  not  in  your  power  to  produce  such  list  now  ?— A.  It  is  not. 

And  further  the  deponent  saith  not. 

It  seems  that  the  list  containing  the  evidence  of  the  disloyal  enroll- 
ment hatl  been  lost,  mislaid,  or  destroyed.  Had  this  list  been  found, 
there  would  have  Ijeen  no  ti'ouble  in  purging  the  poll;  but  that  being 
lost,  and  as  Mr.  McElwee  could  not  recollect  the  names  and  number  of 
the  enrollment,  there  was  no  evidence  except  that  of  the  parties  them- 
selves ;  and,  as  has  been  seen  before,  the  sitting  member  could  not  com- 
liel  persons  to  convict  themselves,  'Tbere  seems  to  have  been  but  little 
increase  in  this  township  in  population,  yet  at  the  election  in  1868  there 
were  cast  in  this  township  609  votes — an  increase  of  nearly  three  to  oue 
over  the  loyal  enrollment.  I  am  of  the  opinion  that  this  vote  was  fraud- 
ulent, and  should  not  be  counted.  The  list  of  "  disloyal "  in  this  district 
was  mislaid  or  destroyed,  so  that  the  officers  of  registration  could  not 
use  it.  In  view  of  all  the  facts  in  the  case,  I  have  concluded  as  follows ; 
1.  That  the  entire, vote  of  Monroe  County  should  be  rejected,  2.  That 
the  returns  from  Salt  Biver  Township,  in  Audrain  County,  sliould  be 
rejected,  and  that  the  vote  returned  by  the  judges  appointed  by  the 
board  of  registration  should  be  counted.  3.  That  the  poll  of  Wilson 
Township  should  be  rejected.    4.  That  the  vote  of  Jasper  Township,  iu 
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Balls  County,  should  be  added.    5.   The  vote  of  Calumet  Township 
should  be  rejected. 
The  vote  would  then  be  as  follows : 


Counties. 

Switzler. 

Dyer. 

Audrain •. : 

98 
195 
343 
397 
492 

264 

Boone 

153 

Callaway 

162 

Lincoln - 

458 

Montgomery 

695 

Monroe 

Pike 

1,178 
214 

1,091 
377 

881 

Rails 

303 

St.  Charles 

1, 551 

Warren .  -   

829 

Total 

4,385 

5,296 

4,385 

Dyer's  maioritv  . . 

911 

I  therefore  recommend  the  adoption  of  the  following  resolution : 
Besolved,  That  David  P.  Dyer  is  entitled  to  the  seat  he  now  holds  as 
representative  from  the  ninth  congressional  district  of  Missouri. 

JOHN  CESSNA. 


JOSEPH  SBGAE. 


The  State  of  Virginia  claimed  an  additional  Representative  in  Congress  by  virtue  of 
the  fact  that  certain  ordinances  of  the  Virginia  constitution,  recently  adopted,  provided 
for  an  additional  Representative,  Congress  approving  the  same. 

It  was  held  that  the  ordinances  were  never  adopted  by  the  people,  and  that  had 
such  been  the  fact  it  would  not  have  given  validity  to  the  claim.  Also,  that  the  ad- 
mission of  Virginia  under  its  new  constitution  gave  no  legality  to  the  election  of  an 
additional  member. 

The  report  was  adopted  (July  11)  nem.  con. 

March  29, 1870. — Mr.  Paine,  from  the  Committee  of  Elections,  made  the 

following  report : 

The  Committee  of  Elections,  to  which  were  referred  the  credentials  of  Joseph 
Segar,  claiming  a  seat  in.this  House  as  a  Representative  of  the  State  of 
Virginia  at  large  in  the  Forty-first  Congress,  submit  the  following  report  : 

The  credentials  of  the  claimant  are  in  the  following  form : 

To  all  whom  it  may  concern  : 

This  is  to  certify,  that  at  an  election  held  in  and  for  the  State  of  Virginia,  by  the 
voters  registered  under  the  act  of  Congress  of  March  2,  1867,  entitled  "An  act  to  pro- 
vide for  the  more  efficient  government  of  the  rebel  States,"  and  the  act  supplementary 
thereto,  and  amendatory  thereof,  upon  the  question  of  ratifying  or  rejecting  the  con- 
stitution framed  by  the  convention  called  under  the  authority  of  said  laws,  and  at 
which  election  it  was  provided  by  the  2d  section  of  the  law  of  April  10,  1869,  that  the 
voters  of 'said  State  may  vote  for  and  elect  members  of  the  general  assembly  of  said 
State,  and  all  the  officers  of  said  State  provided  for  by  the  said  constitution,  and  mem- 
bers of  Congress,  Joseph  Segar  was  duly  elected  at  large  as  a  Representative  to  the 
Congress  of  the  United  States. 

Given  under  my  hand,  at  Richmond,  Virginia,  this  9th  day  of  September,  1869. 

ED.  R.  S.  CANBY, 
JSrevet  Major  General  V.  S.  A.,  Commanding  First  Military  Distnct. 
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The  census  act  of  May  23, 1850,  contains  the  following  provision : 

Sec.  24.  And  he  it  further  eimcted,  That  from  and  after  the  third  day  of  March,  oue 
thousand  eight  hundred  and  fifty-three,  the  House  of  Representatives  shall  be  com- 
posed of  two  hundred  and  thirty-three  members,  to  be  aj)portioned  among  the  several 
States  in  the  manner  directed  in  the  next  section  of  this  act. 

And  by  the  25th  and  26th  sections  of  the  same  act  it  is  i)rovided  that, 
upon  the  completion  of  each  enumeration  of  the  inhabitants  of  the 
United  States,  the  Secretary  of  the  Interior,  after  ascertaining  from  the 
census  returns  the  representative  population  of  the  United  States,  and 
of  the  several  'States,  shall  apportion  the  representatives  among  the 
several  States,  and  "  shall,  as  soon  as  i)racticable,  make  out  and  trans- 
mit, under  the  seal  of  his  office,  to  the  House  of  Eepresentatives,  a 
certificate  of  the  number  of  members  apportioned  to  each  State  under 
the  then  last  enumeration."  Under  this  act  the  census  of  1860  was 
taken,  and  the  Secretary  of  the  Interior  transmitted  his  certificate  to 
the  House  in  the  following  words : 

Department  of  the  Intehior,  Washington. 

I,  Caleb  B.  Smith,  Secretary  of  the  Interior,  do  hereby  certify  that  in  discharge  of 
the  duty  devolved  on  me  by  the  provisions  of  an  act  of  Congress  approved  May  23, 
1850,  entitled  "An  act  providing  for  the  taking  of  the  seventh  and  subsequent  censuses 
of  the  United  States,  and  to  fix  the  uuniber  of  the  members  of  the  House  of  Represent- 
atives, and  provide  for  their  future  apportionment  among  -the  several  States,"  I  have 
apportioned  the  Eepresentatives  for  the  thirty-eighth  Congress  among  the  several  States, 
as  provided  for  by  said  act,  in  the  manner  directed  by  the  25th  section  thereof. 

And  I  do  hereby  further  certify  that  the  following  is  a  correct  statement  of  the  num- 
ber of  Representatives  apportioned  to  each  State  under  the  last  (or  eighth)  enumera- 
tion of  the  population  of  the  United  States,  taken  in  accordance  with  the  act  approved 
May  2:{,  1850,  above  referi'ed  to,  namely : 

To  the  State  of  Alabama,  six 6 

To  the  State  of  Arkansas,  three 3 

To  the  State  of  California,  three 3 

To  the  State  of  Connecticut,  four 4 

To  the  State  of  Delaware,  one 1 

To  the  State  of  Florida,  one 1 

To  the  State  of  Georgia,  seven 7 

To  the  State  of  Illinois,  tliirteen 13 

To  the  State  of  Indiana,  eleven 11 

To  the  State  of  Iowa,  five 5 

To  the  State  of  Kansas,  one 1 

To  the  State  of  Kentucky,  eight 8 

To  the  State  of  Louisiana,  five 5 

To  the  State  of  Maine,  five 5 

To  the  "State  of  Maryland,  five 5 

To  the  State  of  Massachusetts,  ten » 10 

To  the  State  of  Michigan,  six 6 

To  the  State  of  Minnesota,  one 1 

To  the  State  of  Mississippi,  five 5 

To  the  State  of  Missouri,  nine .' 9 

To  the  State  of  New  Hampshire,  three ^ 3 

To  the  State  of  New  Jersey,  five 5 

To  the  State  of  New  York,  thirty-one , 31 

To  the  State  of  North  Carolina,  seven 7 

To  the  State  of  Ohio,  eighteen 18 

To  the  State  of  Oregon,  one 1 

To  the  State  of  Pennsylvania,  twenty-three 33 

To  the  State  of  Rhode  Island,  one 1 

To  the  State  of  South  Carolina,  four 4 

To  ihe  State  of  Tennessee,  eight 8 

To  the  State  of  Texas,  four 4 

To  the  State  of  Vermont,  two 2 

To  the  State  of  Virginia,  eleven •. 11 

To  the  State  of  Wisconsin,  six 6 

The  aggregate  being  233  Representatives. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name  and  caused  the  seal  of 
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the  Department  of  the  Interior  to  he  affixed,  this  fifth  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-one,  and  of  the  independence  of  the  United 
States  of  America  the  eighty-sixth. 

CALEB  B.  SMITH. 
The  Speaker  of  tlw  House  of  Be^resentatwes  of  the  United  States. 

In  1862  the  number  of  Eepresentatives  was  iiicreased  by  law  as  fol- 
lows : 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States  of  Ameiica  in 
Congress  assembled,  That  from  and  after  the  third  day  of  March,  eighteen  hundred  and 
sixty-three,  the  number  of  members  of  the  House 'of  Representatives  of  the  Coifgress  of 
the  United  States  shall  l)e  two  hundred  and  forty-one;  and  the  eight  additional  mem- 
bers shall  be  assigned  one  each  to  Pennsylvania,  Ohio,  Kentucky,  Illinois,  Iowa,  Minne- 
sota, Vermont,  and  Rhode  Island. 

Approved  March  4,  1862. 

la  the  same  year  the  following  act  was  passed : 

Be  it  enacted  Si/  the  Senate  and  House  of  Representatives  of  the  United  States  of  America  in 
Congress  assemlled,  That  in  each  State  entitled  in  the  next  and  any  succeeding  Congress 
to  neoro  than  one  Representative,  the  number  to  which  sucli  State  is  or  may  be  herea-fter 
entitled  shall  be  elected  by  districts  composed  of  contiguous  territory,  equal  in  number 
to  the  number  of  Eepresentatives  to  which  said  State  may  be  entitled  in  the  Congress 
for  which  said  election  is  held,  no  one  district  electing  more, than  one  Representative: 
Provided,  That  the  provisions  of  this  act  shall  not  apply  to  the  State  of  California  so 
far  as  it  may  affect  the  election  of  Representatives  to  the  thirty-eighth  Congress  :  And 
provided  farther,  That  in  the  eleetitm  of  Eepresentatives  to  the  thirty-eighth  Congress 
from  the  State  of  Illinois  the  additional  Representative  allowed  to  said  State  by  an  act 
entitled  "An  act  fixing  the  number  of  the  House  of  Eepresentatives  from  and  after  the 
third  day  of  March,  eighteen  hundred  and  sixty-three,  approved  March  fourth,  eighteen 
liundred  and  sixty-two,"  may  be  elected  by  the  State  at  large,  and  the  other  thirteen 
Representatives  to  which  the  State  is  entitled  by  the  districts  as  now  prescribed  by  law 
in  said  State,  unless  the  legislature  of  said  State  should  otherwise  jjrOvide  before  the 
time  fixed  by  law  for  the  election  of  Eepresentatives  therein. 

Approved  July  14,  1862. 

On  the  31st  day  of-  December,  1863,  an  act  was  passed  providing  for 
the  admission  of  the  new  State  of  West  Virginia,  to  consist  of  forty- 
eight  counties  of  Virginia,  and  to  have,  until  the  next  general  census, 
three  representatives  in  the  House  of  Eepresentatives  of  the  United 
States,  which  act  was,  by  its  own  terms,  to  take  effect  at  the  expiration 
of  sixty  days  from  the  date  of  a  proclamation  of  the  President  therein 
provided  for.  The  proclamation  was  duly  issued  on  the  20th  day  of 
Ajml,  1863,  in  the  folio Nving  words:    , 

By  the  President  of  the  United  States  of  America.  . 

*  A  PKOCLAMATIOX. 

Whereas  by  the  act  of  Congress  approved  the  31st  day  of  December  last,  the  State 
of  West  Virginia  was  declared  to  be  one  of  the  United  States  of  America,  and  was 
admitted  into  the  Uuion  ou  an  equal  footing  with  the  original  States  iu  all  respects 
whatever,  upon  the  condition  that  certain  changes  should  be  duly  made  in  the  proposed 
constitution  for  that  State;  and 

Whereas,  proof  of  a  compliance  with  that  conditiou,  as  required  by  the  secoiid  sec- 
tion of  the  act  aforesaid,  has  been  submitted  to  me : 

Now,  therefore,  be  it  known,  that  I,  Abraham  Lincoln,  President  of  the  TJuited  States, 
do  hereby,  in  pursuance  of  the  act  of  Congress  aforesaid,  declare  and  proclaim  that  the 
said  act  shall  take  effect  and  be  in  force  from  and  after  sixty  days  from  the  date  hereof. 

Iu  witness  whereof  I  have  hereunto  set  my  hand,  and  caused  the  seal  of  the  United 
States  to  be  affixed. 

Done  at  the  city  of  Washington  this  twentieth  day  of  AjSril,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-three,  and  of  the  indBpeudence  of  the  United 
States  the  eighty-seventh, 

[SBAI,.]  ABRAHAM  LINCOLN. 

By  the  President: 

WILLIAM  H.  SEWAED, 

Secretary  of  State. 
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Subsequently  the  followiug  joint  resolution  was  adopted: 

Be  it  resolved  l>y  the  Senate  and  House  of  Eepresentatu-es  of  tht  United  States  of  Aweriea  in 
Congress  assembled,  That  Congress  hereby  recognizes  the  trausl'er  of  the  counties  of 
Berkeley  and  Jefferson  from  the  State  of  Virginia  to  West  Virginia.,  and  consents  thereto . 

Approved  March  10,  1866. 

The  returns  of  the  census  of  1860  show  that  the  representative  popu- 
lation of  the  present  State  of  Virginia  was  a  little  less  than  eight-elev- 
enths of  the  entire  representative  population  of  the  old  State,  including 
the  counties  now  constituting  West  Virginia.  While,  however,  the  rep- 
resentative population  of  the  counties  constituting  the  present  State  of 
Virginia  was  not  quite  sufficient  to  entitle  the  State  to  eight  of  the  eleven 
representatives  apportioned  to  the  old  State,  it  was  considerably  more 
than  sufficient  to  entitle  it  to  seven  of  them,  so  that  the  assignment  of 
eight  to  Virginia  and  three  to  West  Virginia  was  the  nearest  practica- 
ble approach  to  an  absolutely  just  distribution  of  the  representation. 

In  no  case  have  the  acts  providing  for.  the  readmission  of  the  rebel 
States  to  the  Union  embraced  any  legislation  changing  or  fixing  the 
number  of  rei^resentatives  of  the  readmitted  State.  In  every  case  the 
State  has  been  readmitted  with  the  number  of  representatives  fixed 
by  the  certificate  of  the  Secretary  of  the  Interior  transmitted  to  the 
House  under  date  of  July  5,  1861. 

The  number  of  representatives  assigned  to  the  old  State  of  Virginia 
by  the  apportionment  of  1861  was,  as  has  been  already  stated,  eleven. 
The  number  assigned  to  West  Virginia  by  the  act  of  admission  was 
three.  In  the  opinion  of  the  committee,  the  present  State  of  Virginia  is 
by  law  entitled  to  only  eight  representatives,  and  the  law  requires  that 
thosie  shall  be  chosen  by  single  districts.  , 

It  is  due  to  the  claimant  that  the  grounds  upon  which  he  bases  his 
claim  to  the  seat  should  be  fully  and  fairly  considered. 

1.  He  cites  the  last  clause  of  section  5  of  the  act  of  March  23,  1867, 
which  is  in  these  words: 

And  if  the  said  constitution  shall  be  declared  by  Congress  to  he  in  oonforaiity  with 
the  provisions  of  the  act  to  which  this  is  supplementary,  and  the  other  provisions  of 
said  act  shall  have  been  complied  with,  and  the  said  constitution  shall  be  approved  by 
Congress,  the  State  shall  be  declared  entitled  to  reijresentation,  and  senators  and  rep- 
resentatives shall  be  admitted  therefrom  as  therein  provided. 

And  he  alleges  that  the  true  meaning  of  the  words  "  senators  and 
representatives  shall  be  admitted  therefrom  as  therein  provided"  is  that 
senators  and  representatives  shall  be  admitted  from  those  States  as 
provided  in  their  constitutions.  But  the  word  "therein"  obviously  refers 
to  the  act  previously  mentioned,  which  was  the  act  of  March  2,  1867, 
and  did  provide  for  'admitting  senators  and  representatives,  and  not  to 
the  State  "constitutions,"  which  could  by  no  possibility  embrace  any 
valid  provisions  for  the  admission  of  senators  and  representatives,  what- 
ever provisions  they  might  contain  for  their  election.  And  then  the 
truth  is  that  the  constitution  of  Virginia  not  only  does  not  "provide" 
for  the  "admission"  of  senators  and  representatives,  but  does  not  even 
provide  for  their  election.  The  only  provision  on  the  subject  contained 
in  that  instrument  will  be  found  in  section  12  of  article  5,  in  these 
words : 

Sec.  12.  The  whole  number  of  members  to  which  the  State  may  at  anytime  be 
entitled  in  theHouse  of  Representatives  of  the  United  States  shall  be  apportioned,  as 
nearly  as  may  be,  among  the  several  counties,  cities,  and  towns  of  the  State,  accord- 
ing to  their  population. 

It  is  claimed,  however,  that  certain  ordinances  of  the  constitutional 
convention  did  provide  for  a  ninth  representative,  to  be  elected  by  the 
State  at  large,  and  that  these  ordinance  are,  to  all  intents  and  purposes, 
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a  part  of  the  constitution,  itself.    The  following  are  the  ordinances 
referred  to : 

Section  1.  Be  it  ordained  hy  the  people  of  Virginia  in  convention  assembted,  That  the 
constitution  adopted  by  this  convention  be  submitted  for  ratification  on  Tuesday,  the 
2d  day  of  June,  1868,  to  the  voters  of  this  State,  registered  and  qualified  in  compliance 
"with  the  acts  of  Congress  known  as  the  reconstruction  act.  The  vote  on  said  consti- 
tution shall  be  "for  the  constitution"  or  "against  the  constitution."  The  said  election 
shall  be  held  at  the  same  places  where  the  election  for  delegates  to  this  convention 
was  held,  and  under  the  regulations  to  be  prescribed  by  the  commanding  general  of 
this  military  district,  and  the  returns  made  to  liim  as  directed  by  law. 

Sec.  2.  An  election  shaU  be  held  at  the  same  time  and  places  for  members  of  the 
general  assembly,  and  for  all  State  officers  to  be  elected  by  the  people  under  this  con- 
stitution ;  the  said  election  for  St^te  officers  shall  be  conducted  under  the  same  regular- 
tious  as  the  election  for  the  ratification  of  the  constitution,  and  by  the  same  persoiis. 
The  returns  of  this  election  shall  be  made  in  duplicate — one  copy  to  the  commanding 
general  and  one  copy  to  the  president  of  this  convention,  who  shall  give  certificates  of 
election  to  the  persons  elected.  The  officers  elected  shall  enter  upon  the  duties  of  the 
offices  for  which  they  .are  chosen  as  soon  as  elected  and  qualified,  in  compliance  with 
the  provisions  of  this  constitution,  and  shall  hold  their  respective  offices  for  the  term 
of  years  prescribed  by  the  constitution,  counting  from  the  Ist  day  of  January  next, 
and  until  their  snccessors  are  elected  and  qualified. 

Sec.  3..  An  election  for  members  of  the  United  States  Congress  shall  be  held  in  the 
congressional  districts  as  established  by  this  convention,  one  member  of  Congress 
being  elected  in  the  State  at  large  at  the  same  time  and  places  as  the  election  for 
State  officers ;  said  election  to  be  conducted  by  the  same  persons  and  under  the  same 
regulations  before  mentioned  in  this  ordinance;  the  returns  to  he  made  in  the  same 
manner  provided  for  State  officers. 

Sec.  4.  The  gener.il  assembly  elected  under  this  ordinance  shall  assemble  at  the 
capital,  in  the  city  of  Eiehmond,  on  "Wednesday,  the  24th  day  of  June,  1868. 

Sec.  5.  The  commanding  general  is  requested  to  enforce  this  ordinance. 

Be  it  ordained  iy  the  people  of  Virginia  in  convention  assemiled,  That  the  following 
named  counties  shall  compose  the  respective  congressional  districts : 

The  counties  of  Accomac,  Northampton,  Northumberland,  Eichraond,  Westmoreland, 
Essex,  LauQaster,  Middlesex,  King  and  Queen,  King  William,  Gloucester,  Matthews, 
York,  James  City,  city  of  Williamsburg,  Elizabeth  City,  Warwick,  King  George,  and 
Caroline,  with  a  population  of  151,295,  shall  form  the  first  congressional  district. 

The  counties  of  Princess  Anne,  Norfolk  City,  Norfolk  County,  city  of  Portsmouth, 
Nansemond,  Southampton,  Greeuesville,  Sussex,  Surry,  Dinwiddle,  city  of  Petersburg, 
Prince  Geoi'ge,  Isle  of  Wight,  and  Nottoway,  with  a  population  of  150,584,  shall  form 
the  second  congressional  district. 

The  counties  of  Charles  City,  Henrico,  city  of  Richmond,  Hanover,  Chesterfield, 
Goochland,  Powhatan,  Amelia,  Cumberland,  and  New  Kent,  with  a  population  of 
149,021,  shall  form  the  third  congressional  district. 

The  counties  of  Brunswick,  Mecklenburg,  Lunenburg,  Charlotte,  Halifax,  Pittsylva- 
nia, Franklin,  Patrick,  and  Henry,  with  a  population  of  160,730,  shall  form  the  fourth 
congressional  district. 

The  counties  of  Greene,  Albemarle,  Fluvanna,  Nelson,  Buckingham,  Amherst,  Appo- 
mattox, Bedford,  Campbell,  Prince  Edward,  and  the  city  of  Lynchburg,  with  a  popula- 
tion of  155,490,  shall  form  the  fifth  congressional  district. 

The  counties  of  Frederick,  city  of  Winchester,  Clarke,  Warren,  Page,  Shenandoah, 
Rockingham,  Augusta,  town  of  Staunton,  Highland,  Bath,  Botetourt,  Alleghany,  aud 
Rockbridge,  with  a  population  of  146,824,  shall  form  the  sixth  congressional  district. 

The  counties  of  Alexandria,  Fairfax,  Prince  William,  Fauquier,  Stafford,  Rappahan- 
nock, Culpeper,  Spottsylvauia,  town  of  Fredericksburg,  Orange,  Louisa,  Loudoun,  and 
Madison,  with  a  population  of  155,295,  shall  form  the  seventh  congressional  district. 

The  counties  of  Montgomery,  Giles,  Pulaski,  Wythe,  Bland,  Tazewell,  Smyth,  Wash- 
ington, Eussel,  Scott,  Lee,  Wise,  Buchanan,  Grayson,  Carroll,  Floyd,  Craig,  aud 
Roanoke,  with  a  population  of  147,679,  shall  form  the  eighth  congressional  district. 

And  there  shall  be  one  member  of  Congress  elected  by  the  State  at  large. 
'  This  ordinance  shall  be  in  force  from  its  passage,  and  may  be  altered  or  repealed  by 
the  legislature. 

But  neither  of  these  ordinances  was  ever  submitted  to  or  ratified  by 
the  i^eople  of  Virginia  as  a  part  of  the  constitution.  On  the  contrary, 
by  tbe  last  section  of  the  first  "  the  commanding  general  is  requested  to 
enforce  this  ordinance,"  and  by  the  last  clanse  of  the  second  it  is 
ordained  that  "  this  ordinance  shall  be  in  full  force  from  its  passage,  and 
may  be  altered  or  repealed  by  the  legislature."    Nor  is  it  possible  to 


DIGEST    OF   ELECTION   CASES.  815 

overlook  tlie  suggestive  fact  that  this  convention,  instead  of  dividing 
the  State  into  nine  congressional  districts,,  prudently  divided  it  into 
eight,  and  provided  that  the  ninth  representative  should  be  chosen  by 
the  State  at  large. 

2.  The  claimant  alleges  that,  inasmuch  as  the  last  section  of  the  act 
of  April  10, 1869,  provides  "that  the  proceedings  in  any  of  said  States 
shall  not  be  deemed  final,  or  operate  as  a  complete  restoration  thereof, 
until  their  action,  respectively,  shall  be  approved  by  Congress,"  the  sub- 
sequent admission  of  Virginia  was  a  virtual  approval  of  all  the  "  action" 
of  that  State,  including  the  provision  by  ordinance  for,  and  the  election 
by  the  people  of,  a  ninth  representative  of  the  State  at  large.  But,  in 
the  first  place,  he  thus  construes  the  clause  cited  to  be  a  declaration  that 
the  State  of  Virginia  should  not  be  restored  to  the  Union  by  Congress 
until  all  the  action  of  the  State  should  be  approved  by  Congress,  whereas 
the  actual  provision  was  that  the  "proceedings  in"  Virginia  should  not, 
of  themselves,  restore  the  State  until  such  approval  by  Congress.  In  the 
next  place,  this  reasoning  assumes  that  if  Congress  had,  in  April,  1869, 
declared  (as  it  did  not  in  fact)  that  Virginia  should  not  be  restored  by 
Congress  without  an  approval  by  Congress  of  all  the  "  action"  of  Vir- 
ginia, then  Congress  could  not,  in  January,  1870,  have  admitted  Virginia 
without  an  approval  of  all  the  "  action  "  of  the  State,  whereas  in  fact  the 
law  of  January  26, 1870,  by  which  Virginia  was  admitted,  does  not  itself, 
expressly  or  by  implication,  approve  the  j)rovision  for  a  representative 
of  the  State  at  large. 

3.  The  claimant  cites  the  following  provision  of  the  act  which  took 
effect  on  the  11th  day  of  March,  1868  : 

Sec.  2.  And  he  itfurtlier  enacted,  That  the  constitutional  convention  of  any  of  the  States 
mentioned  in  the  acts  to  which  this  is  amendatory  may  provide  that,  at  the  time  of 
voting  upon  the  ratification  of  the  constitution,  the  registered  voters  may  vote  also  for 
members  of  the  House  of  Representatives  of  the  United  States,  and  ^r  all  elective  offi- 
cers provided  for  by  the  said  constitution ;  and  the  same  election  officers  who  shall 
make  the  return  of  the  votes  cast  ou  the  ratification  or  rejection  of  the  constitution 
shall  enumerate  and  certify  the  vote.i  cast  for  members  of  Congress. 

And  he  insists  that  the  authority  conferred  by  this  act  carries  with  it 
the  power,  first,  to  district  the  State,  and,  secondly,  to  fix  the  number  of 
its  representatives ;  and  that  these  two  powers  stand  on  the  same  footing. 
But  the  power  to  district  a  State,  in  accordance  with  the  Federal  appor- 
tionment, is,  by  section  4  of  article  1  of  the  Constitution  of  the  United 
States,  conferred  upon  the  State,  subject  to  the  control  of  Congress, 
whereas  the  power  to  flx  or  alte;-  the  number  of  members  of  the  House 
of  Eepresentatives  of  the  United  States  is  vested  exclusively  in  the 
Federal  Government,  and  even  if  there  is  doubt  whether  a  State  can  exer- 
cise the  power  to  district  its  territory  for  the  election  of  representatives 
otherwis6  than  through  its  ordinarj^  legislature,  there  is  no  doubt  that  a 
State  can  not  exercise  the  power  to  fix  the  size  of  the  Federal  House  of 
Eepresentatives,  whether  through  its  ordinary  legislature,  or  its  consti- 
tutional convention,  or  in  any  othfer  way. 

4.  The  claimant  also  alleges  that  he  ought  to  be  admitted  because  the 
House  of  Representatives  agreed  to  a  bill  ou  the  9th  day  of  July,  1868, 
and  to  another  on  the  9th  day  of  December,  1868,  authorizing  the  people 
of  Virginia  to  elect  a  ninth  representative  at  large,  and  because  the 
Judiciary  Committee  of  the  Senate  reported  favorably  on  the  latter'bill. 
This  argument  would  certainly  be  unanswerable  if  either  of  these  bills 
had  ever  become  a  law,  for  then  the  people  of  Virginia  would  have 
been  warranted  in  choosing  a  ninth  representative  at  the  election  subse- 
quently held  ou  the  5th  day  of  July,  1869.  But  neither  of  these  bills 
ever  became  a  law.    On  the  contrary,  this  provision  for  a  ninth  repre- 
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sentative  was  ultimately  defeated,  and  the  action  of  Congress  culminated 
in  the  law  of  April  10,  1809,  which  contained  no  such  provision.  In  all 
this  the  committee  find  no  element  of  strength  for  the  plaintiff's  case. 
On  the  other  hand,  the  consideration  and  fiuafrejeetion  of  this  proposition 
would  seem  to  leave  the  claimimt's  case  weaker  than  it  would  have  been 
if  no  such  bills  had  been  introduced  at  all. 

5.  Another  ground  of  the  claim  to  this  seat  is  this :  That  "the  Virginia 
convention,  in  executing  the  order  of  Congress  to  frame  a  constitution, 
had  the  authority  to  do  all  proper  acts  required  to  make  it  effectual  and 
complete,"  and  wns,  therefore,  warranted  in  making  the  provision  for  a 
ninth  representative  in  Congress.  This  involves  a  singular  confusion  of 
ideas.  In  the  first  place,  the  convention  could  not  ratify  this  constitu- 
tion, andso  of  course  could  not  make  it  effectual  and  complete.  In  the 
next  place,  the  United  States  made  minute  provision  for  the  details  of 
the  registration  and  election,  and  expressly  Indicated,  in  section  8  of  the 
act  of  March  23,  18C7,  and  in  section  2  of  the  act  of  March  11,  1808,  the 
subjecits  on  which  the  convention  might  by  ordinance  legislate.  And 
Anally,  the  provision  for  a  ninth  representative  in  Congress  has  nothing 
Avhatever  to  do  with  making  the  constitution  effectual  and  complete. 

6.  Another  argument  of  the  claimant  is,  that  Virginia  is  entitled  to 
the  same  number  of  representatives  to  which  her  aggregate  population, 
including  all  the  slaves,  as  shown  by  the  census  of  1860,  would  entitle 
her,  if  this  were  her  original  admission  into  the  Union.  If  this  were  true, 
it  might  be  a  good  reason  for  asking  Congress  to  enact  a  law  giving 
Virginia  nine  re])resentatives,  but  could  by  no  possibility  be  a.  reason 
for  asking  this  House  to  admit  nine  representatives  without  a  law  of 
Congress  to  authorize  it. 

But  is  it  true  that  Virginia  can  justly  claim  that  a  law  shall  be  enacted 
to  give  her  at  once,  as  the  result  of  her  secession  from  and  readmission 
to  the  Union,  tBat  increase  of  representation  for  which  the  other  States, 
loyal  and  disloyal,  slave  and  free,  must  wait  until  the  apportionment 
tinder  the  next  census  f  If  Virginia  is  entitled  to  immediate  representa- 
tion of  the  two-fifths  of  her  colored  population  recently  added  to  her 
basis  of  representation  by  the  fourteenth  article  of  the  amendments  to 
the  Constitution  of  the  United  States,  without  awaiting  the  next  census, 
so  also  is  each  of  the  other  late  rebel  States;  and  the  case  of  most  of 
them  is  much  stronger  than  hers,  because  their  proportion  of  blacks  is 
much  greater.  If  Virginia  is  entitled  to  such  increase  now,-  so  also  are 
Maryland,  Delaware,  Kentucky,  and  Missouri,  unless  Virginia  is  to  have 
this  distinction  because  she  rebelled,  seceded,  and  was  readmitted,  and 
they  did  not.  If  Virginia  is  entitled  to  this  increase  now,  and  Iowa  and 
the  other  free  States  must  await  the  next  enumeration  and  apportion- 
ment,  it  must  be  for  one  or  more  of  three  reasons :  first,  that  the  incre- 
ment to  the  basis  of  representation  of  Virginia  has  resulted  from  a 
constitutional  amendment,  while  that  of  Iowa  and  the  other  States, 
always  free,  has  resulted  from  actual  increase  of  population ;  or,  second, 
that  the  increment  in  Virginia  is  black,  and  that  in  Iowa  and  the  other 
States  white ;  or,  third,  that  Virginia  rebelled,  and  Iowa  and  the  other 
States  remained  loyal.  These  reasons  are  all  unsound.  If  such  a  law  is 
passed  now,  it  should  be  a  general  law,  to  enure  to  the  benefit  of  all  of 
the  f?tates. 

7.  Finally,  the  claimant  thinks  that  the  certificate  of  General  Cauby 
ought  to  be  conclusive  of  his  right  to  a  seat,  "unless  in  case  of  contest 
or  of  the  allegation  of  fraud  or  of  palpable  clerical  mistake." 

This  assumes,  of  course,  that  the  seat  itself  is  provided  for  by  law. 
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But  that  is  the  very  question  and  the  only  question  in  this  case,  and  to 
that  question  the  committee  are  constrained  to  give  ,a  negative  answer. 

The  committee  submit  the  lollowing  resolution : 

Resolved,  That  Josej)h  Segar  is  not  entitled  to  a  seat  as  a  representa- 
tive of  the  State  of  Virginia  at  large  in  the  forty-first  Congress  of  the 
United  States. 


MINORITY  EEPORT. 

April  12,  1870. — Mr.  Stevenson,  from  the  Committee  of  Elections,  sub- 
mitted the  following  as  their  views. 

The  undersigned,  members  of  the  Committee  of  Elections,  to  whom  were 
referred  the  credentials  of  Joseph  Segar  as  Representative  from  the  State 
of  Virginia  in  the  Forty-first  Congress,  submit  the  folloicing  minority 
report : 

THE   APPORTIONMENT. 

Under  the  apportionment  of  Representatives  in  Congress,  on  the  cen- 
sus of  1860,  the  State  of  Virginia  was  entitled  to  eleven  members.  IS'o 
law  has  been  enacted  affecting  tliis  apportionment,  unless  the  recon- 
struction acts  reliative  to  that  State  can  be  so  constructed. 

The  acts  and  proceedings  creating  and  admitting  the  new  State  of 
West  Virginia  are  silent  on  this  question.  They  fix  the  number  of  rep- 
resentatives from  the  new  State,  but  do  not  touch  the  topic  of  represent- 
ation from  Virginia. 

It  seems  to  be  assumed  that  because  the  new  State  was  formed  from 
the  side  of  the  old,  therefore  the  act  of  Congress  giving  West  Virginia 
the  right  to  three  representatives  reduced  the  quota  of  Virginia  from 
eleven  to  eight;  but  we  respectfully  submit  that  no  such  important 
conclusion  can  be  properly  or  safely  implied  from  laws  containing 
neither  syllable  nor  letter  to  support  it;  and  that  such  latitude  of  con- 
struction would  overthrow  all  rights  founded  upon  statutes. 

If  the  apportionment  on  the  census  of  1860  applies  at  all,  it  must  be 
accepted  in  its  terms,  and  entitles  the  State  of  Virginia  to  her  full  quota 
of  eleven  representatives,  instead  of  nine  elected  or  eight  admitted. 

KEOONSTKUCTION. 

The  case  of  Virginia  was  singular,  and  required  special  action ;  all 
other  reconstructed  States  when  readmitted  had  their  boundaries  un- 
changed, and  were  admitted  to  representation  upon  the  old  basis,  and 
with  the  number  of  members  assigned  to  each  of  them  under  the  last 
apportionment;  but  the  boundaries  of  Virginia  had  been  changed,  the 
congressional  districts  had  been  broken  up,  and  it  was  therefore  neces- 
sary to  redistrict  the  State  and  proper  to  change  the  number  of  her 
representatives. 

Here  was  a  subject  for  adjustment  by  Congress  with  the  assent  of  the 
State,  or  by  the  State  with  the  consent  of  Congress. 

The  enabling  reconstruction  acts  authorizing  a  convention  to  form  a 
new  constitution  not  proposing  any  change  in  the  number  of  represent- 
atives, it  was  proper  for  that  convention  to  propose  such  a  measure, 
subject  to  approval,  rejection,  or  modification  by  Congress. 

The  convention  found  the  representative  population  largely  increased, 
the  number  of  electors  nearly  double,  but  instead  of  claiming  eleven 
H.  Mis.  Doc.  152 52 
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representatives,  it  provided  for  the  election  of  nine,  eight  by  districts 
and  one  by  the  State  at  large. 

This  was  done  by  ordinance,  one  for  the  election  of  offtcers,  the  third 
section  of  which  is  as  follows. 

Sec.  3.  An  election  for  members  of  the  United  States  Congress  shall  he  held  in  the  congres- 
sional districts  as  established  by  this  convention,  one  member  of  Congress  being  elected  in  th-e 
State  at  large  at  the  same  time  and  places  as  the  election  for  State  officers  ;  said  election  to  "be 
conducted  by  the  same  persons  and  under  tlie  same  regulations  before  mentioned  in 
this  ordinance;  the  returns  to  be  made  in  the  same  manner  provided  for  State  officers. 

The  other  redistricting  the  State,  which  is  as  follows: 

Be  it  ordained  by  the  jieople  of  Virginia  in  convetition  assembled,  That  the  foUowing- 
named  covmties  shall  compose  the  respective  congressional  districts  : 

The  counties  of  Accomac,  Northampton,  Northumberland,  Eichmond,  Westmoreland, 
Essex ,  Lancaster,  Middlesex,  King  and  Queen,  King  AVilliam,  Gloucester,  Matthews, 
York,  James  City,  city  of  Williamsburg,  Elizabeth  City,  Warwick,  King  George,  and 
Caroline,  with  a  population  of  151,295,  shall  form  the  first  congressional  district. 

The  counties  of  Princess  Anne,  Norfolk  City,  Norfolk  County,  city  of  Portsmouth, 
Nansemond,  Southampton,  Greenesville,  Sussex,  Surry,  Dinwiddie,  city  of  Petersburg, 
Prince  George,  Isle  of  Wight,  and  Nottoway,  with  a  population  of  150,584,  shall  form 
the  second  congressional  district. 

The  counties  of  Charles  City,' Henrico,  city  of  Eichmond,  Hanover,  Chesterfield, 
Goochland,  Powhatan,  Amelia,  Cumberland,  and  New  Kent,  with  a  population  of  149,021, 
shall  form  the  third  congressional  district. 

The  counties  of  Brunswick,  Mecklenburg,  Lunenburg,  Charlotte,  Halifax,  Pittsylva- 
niai,  Franklin,  Patrick,  and  Henry,  with  a  population  of  160,730,  shall  form  the  fourth 
congressional  district. 

The  counties  of  Greene,  Albemarle,  Fluvanna,  Nelson,  Buckingham,  Amherst,  Appo- 
mattox, Bedford,  Campbell,  Prince  Edward,  and  the  city  of  Lynchburg,  with  a  popu- 
lation of  155,490,  shall  form  the  fifth  congressional  district. 

■  The  counties  of  Frederick,  city  of  Winchester,  Clarke,  Warren,  Page,  Shenandoah, 
Eockingham,  Augusta,  town  of  Staunton,  Highland,  Bath,  Botetourt,  Alleghany,  and 
Eockbridge,  with  a  population  of  146,824,  shall  form  the  sixth  congressional  district. 

The  counties  of  Alexandria,  Fairfax,  Prince  William,  Fauquier,  Stafford,  Eappahan- 
nock,  Culpeper,  Spottsylvania,  town  of  Fredericksburg,  Orange,  Louisa,  Loudoun,  and 
Madison,  with  a  population  of  158,295,  shall  form  the  seventh  congressional  district. 

The  counties  of  Montgomery,  Giles,  Pulaski,  Wythe,  Bland,  Tazewell,  Smyth,  Wash- 
ington, Eussell,  Scott,  Lee,  Wise,  Buchanan,  Grayson,  Carroll,  Floyd,  Craig,  and 
Eoanoke,  with  a  population  of  147,670,  shall  form  the  eighth  congressional  district. 

And  there  shall  be  one  member  of  Congress  elected  by  the  State  at  large. 

This  ordinance  shall  be  in  force  from  its  passage,  and  inay  be  altered  or  repealed  by 
the  legislature. 

It  will  be  seen  that  in  each  district  there  is  a  large  surplus  population, 
and  after  allowing  a  member  at  'large,  there  remain  over  seventy-five 
thousand  people  unrepresented,  more  than  half  enough  for  another 
district.  Before  any  election  was  held  under  the  ordinances  for  the 
ratification  or  rejection  of  the  constitution  and  for  State  officers  and 
representatives,  the  proceedings  were  submitted  to  Congress  for  approval, 
modification,  or  rejection. 

The  ordinances  providing  for  the  election  of  nine  members  of  Con- 
gress, one  from  the  State  at  large,  might  have  been  modified.  Had 
Congress  objected  to  the  number  of  members  or  to  the  election  of  a 
member  at  large,  the  number  might  have  been  reduced  to  eight,  and 
the  election  at  large  forbidden,  and  the  consent  of  the  State  to  those 
terms  made  a  condition  precedent  to^admission ;  but  no  such  action  was 
taken  or  proposed  in  either  House,  while,  on  the  contrary,  two  bills 
were  passed  by  this  House  providing  for  the  election  of  members 
according  to  the  terms  of  the  ordinances,  expressly  mentioning  one  at 
large.  (See  H.  E.  1381,  40th  Congress,  2d  session,  "An  act  providing 
for  an  election  in  Virginia,"  which  passed  the  House  July  9, 1868.) 

Section  3.  And  be  it  further  enacted,  Tlmt  an  election  for  members  of  the  United  States 
Congress  shall  be  held  in  the  congressional  districts  as  established  by  said  conreniion,  one  mem- 
ier  of  Congress  being  ejected  in  the  State  at  large,  at  the  same  time  and  places  as  the  elec- 
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tion  for  State  officers;  said  election  to  be  conducted  by  the  same  persons  and  under 
the  same  regulations  before  mentioned  in  this  act ;  the  returns  to  be  made  in  the  same 
manner  provided  for  State  officers. 

This  bill  was  not  acted  on  by  the  Senate  except  by  reference  to  "com- 
mittee, and  atthe  third  session  of  the  Fortieth  Congress,  December  9, 1868, 
the  House  passed  H.  R.  1485,  "An  act  providing  for  an  election  in  Vir- 
ginia," the  3d  section  of  which  was  as  follows : 

Sec.  3.  And  be  it  further  enacted,  That  an  election  for  members  of  the  United  States  Congress 
sluill  be  held  in  the  congressional  districts  as  established  by  said  convention,  one  member  of  Con- 
gress being  elected  in  the  State  at  large,  at  the  same  time  and  places  as  the  election  for 
State  officers ;  said  election  to  be  conducted  by  the  same  persons  and  under  the  same 
regulations  before  mentioned  in  this  act ;  the  returns  to  be  made  in  the  same  manner 
provided  for  State  officers. 

This  section  was  exjilained  in  debate  by  Mr.  Bingham,  who  repre- 
sented the  Committee  on  Eeconstruction,  from  which  the  bill  came.  No 
objection  was  made  to  its  provisions,  and  the  bill  passed  the  House  with- 
out a  division.     (See  Globe,  vol.  71,  pp.  31,  37.) 

On  February  18,  1869,  it  was  reported  back  to  the  Senate  from  the 
Committee  on  the  Judiciary,  to  whom  it  had  been  referred,  unanimously 
recommending  its  passage  with  amendments  not  affecting  the  third 
section.  No  further  action  was  had  until  the  special  message  of  the 
President  and  the  passage  of  the  act  of  April  10,  1869,  which  author- 
ized the  President  to  cause  an  election  to  be  held  for  ratification  or 
rejection  of  the  new  constitution  of  Virginia  and  the  election  of  State 
officers  and  members  of  Congress,  and  provided  that  all  proceedings 
should  be  subject  to  the  approval  of  Congress. 

While  this  act  did  not  expressly  authorize  the  election  of  nine  members 
of  Congress — one  at  large — yet,  as  it  authorized  the  election  of  members 
without  prescribing  any  change  in  the  manner  or  the  number  provided 
for  by  the  ordinances  of  the  convention,  and  as  they  could  not  therefore 
be  chosen  in  any  other  manner  than  that  provided  and  not  forbidden, 
the  conclusion  clearly  follows  that  the  act  authorized  the  election  of 
members  according  to  the  ordinances. 

It  was  therefore  proper  that  the  President  should  have  proceeded 
under  this  act  as  he  did,  by  the  general  commanding,  to  order  an 
election  to  be  held  for  nine  members  of  Congress,  including  one  at 
large. 

Here  are  extracts  from  the  proclamation  of  General  Orders  under 
which  that  election  was  held : 

[General  Orders  '^o.  61.] 
HEAUQrAF.TEliM   FlRST  MlUTARY  DISTRICT,   STATE   OF  VIRGINIA, 

Eichmond,  Virginia,  May  21,  1869. 
The  President  of  the  United  States  having  designated  Tuesday,  the  6th  day  of  July, 
1869,  for  submitting  the  "constitution  which  was  framed  by  the  convention  which  met 
in  Richmond,  Virginia,  on  Tuesday,  the  3d  day  of  December,  one  thousand  eight  hun- 
dred and  sixty-seven,  to  the  voters  of  said  State  registered  at  the  date  of  said  submis- 
sion for  ratification  or  rejection ;"  and  having  directed  that  the  following  provisions 
of  the  said  constitution,  to  wit: 

First.  That  an  election  be  held  in  the  State  of  Virginia  on  Tuesday,  the  6th  day  of 
.July,  1869,  at  which  election  all  registered  votes  of  said  State  may  vote  "  For  constitu- 
tion" or  "Against  constitution,"  (the  provisions  submitted  to  a  separate  vote  being 
excepted,)  and  also  on  the  same  ballot  "may  vote  for  and  elect  members  of  the  general 
assembly  of  said  State,  and  all  the  officers  of  said  State,  provided  for  by  the  said  con- 
stitution, and  members  of  Congress,"  as  apportioned  by  the  ordinance  adopted  by  the  constitn- 
tional  conveiition,  and  as  hereinafter  specified. 

Thirty-first.  The  first  congressional  district  is  composed  of  the  counties  of  Accomac, 
Northampton,  Northumberland,  Richmond,  Westmoreland,  Essex,  Lancaster,  Middle- 
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sex,  King  and  Qiioeu,  King  Wiiliatn,  Gloucester,  Matthews,  York,  James  City,  city  of 
Williamsburg,  Elizabeth  City,  Warwick,  King  George,  and  Caroline. 

The  second  congressional  district  is  composed  of  the  counties  of  Princess  Anne,  Nor- 
folk City,  Norfolk  County,  city  of  Portsmouth,  Nansemond,  Southampton,  Greenesville, 
Susse*,  Surry,  Dinwiddle,  city  of  Petersburg,  Prince  George,  Isle  of  Wight,  and  Notto- 
way. 

The  third  congressional  district  is  composed  of  the  counties  of  Charles  City,  Henrico, 
city  of  Richmond,  Hanover,  Chesterfield,  Goochland,  Powhatan,  Amelia,  Cumberland, 
and  Now  Kent. 

The  fourth  congressional  district  is  composed  of  the  counties  of  Brunswick,  Mecklen- 
burg, Lunenburg,  Charlotte,  Halifax,  Pittsylvania,  Franklin,  Patrick,  and  Henry. 

The  fifth  congressional  district  is  composed  of  the  counties  of  Greene,  Albemarle, 
Fluvanna,  Nelson,  Buckingham,  Amherst,  Appomattox,  Bedford,  Campbell,  Prince  Ed- 
ward, and  the  city  of  Lynchburg. 

The  sixth  congressional  district  is  composed  of  the  counties  of  Frederick,  city  of 
Winchester,  Clarke,  Warren,  Page,  Shenandpah,  Kockingham,  Augusta,  town  of  Staun- 
ton, Highland,  Bath,  Botetourt,  Alleghany,  and  Eockbridge. 

The  seventh  congressional  district  is  composed  of  the  counties  of  Alexandria,  Fairfax, 
Prince  William,  Fauquier,  Stafford,  Rappahannock,  Culpeper,  Spottsylvania,  town  of 
Fredericksburg,  Orange,  Louisa,  Loudoun,  and  Madison. 

The  eighth  congressional  district  is  coittposed  of  the  counties  of  Montgomery,  Giles, 
Pulaski,  Wythe,  Bland,  Tazewell,  Smyth,  Washington,  Russell,  Scott,  Lee,  Wise, 
Buchanan,  Grayson,  Carroll,  Floyd,  Craig,  and  Roanoke. 

In  each  of  which  districts,  one  person  shall  be  elected  as  representative  to  the  Con- 
gress of  the  United  States  by  the  qualified  electors  of  the  district.  In  addition,  one 
representatire  to  Congress  shall  he  elected  iy  the  laJIots  of  the  registered  voters,  voting  at  large 
throughout  the  State. 

By  command  of  Brevet  Major  General  Canby. 

LOUIS  V.  CAZIARC, 
Aide-de-Camp,  Acting  Assistant  Adjutant  General. 

Under  these  orders  the  election  was  held  for  member  at  large,  two 
candidates  competing  for  that  office,  and  the  people  supporting  them 
by  their  suffrages,  and  the  result  was  proclaimed  by  general  orders, 
from  which  the  following  are  extracts : 

[G-eneral  Orders  ^STo.  104.] 

Headquartees  First  Military  Distkict,  State  of  Virginia, 

Richmond,  Virginia,  Septe/inber  8,  1869. 

At  the  election  held  in  the  State  of  Virginia  on  the  6th  day  of  July,  1869,  pursuant  to 

General  Orders  No.  61,  headquarters  first  military  district,  dated  May  21,  1869,  and  under  the 

authority  of  the  law  of  the  United  States  of  March  2, 1867,  and  the  laws  supplementary  thereto 

and  amendatory  thereof,  and  of  the  proclmnaiion  ixsncd  hy  the  President  of  the  United  States 

on  the  Hth  day  of  May,  1869. 

j,  */         •"    »  *  .  *  »  *  * 

7.  That  the  following-named  persons  have  received  a  majority  (or  plurality)  of  the 
votes  cast  by  the  qualified  electors  of  their  respective  congressional  districts,  as  estab- 
lished by  an  ordinance  of  the  convention  adopted  April  14,  1868,  and  are  entitled  to 
certificates  of  elijction  as  members  of  the  House  of  Representatives  of  the  Congress  of 
the  United  States  for  the  said  districts,  as  hereinafter  specified : 

First  congressional  district— Richard  S.  Ayer.    ■ 

Second  congressional  district— James  H.  Piatt,  jr. 

Third  congressional  district— Charles  H.  Porter. 

Fourth  congressional  district— George  W.  Booker. 

Fifth  congressional  district— Robert  Ridgway. 

Sixth  congressional  district^William  Milnes,  jr. 

Seventh  congressional  district— Lewis  McKenzie. 

Eighth  congressional  district— James  K.  Gibson. 

8  The  following-named  person  has  re:i'ired  a  majority  of  the  votes  cast  by  the  qualified 
electors  of  the  State  voting  at  large  throttyhmit  the  State  for  member  of  Congress  at  large,  as 
prescribed  by  the  ordinance  of  the  convention,  April  14,  1868,  mid  is  entitled  to  certificate  of 
election : 

State  at  large — Joseph  Segar. 

By  ccmmand  of  Brevet  MajorGeneral  Canby. 

LOUIS  V.  CAZIARC, 
Aide-de-Camp,  Acting  Assistant  Adjutant  General. 
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And  ttiereupon  the  general  eommauding  issued  the  tbllowing  certifi- 
cate of  election : 

To  all  whom  it  may  concent : 

This  is  to  certify,  that  at  au  election  held  iu  and  for  the  State  of  Virginia,  by  the 
voters  registered  under  the  act  of  Congress  of  March  2,  1867,  entitled,  "An  act  to  provide  for 
the  more  e^cient  government  of  the  rebel  States,"  and  the  act  supplementary  thereto  and  amen- 
datory thereof,  upon  the  question  of  ratifying  or  rejecting  flic  constitution  framed  by  tlie 
convention  called  under  the  authority  of  said  laws,  and  atwhioli  election  it  was  provided 
by  the  2d  section  of  the  law  of  April  10,  1869,  that  the  voters  of  said  State  may  vote 
for  and  elect  members  of  the  general  assembly  of  said  State,  and  all  the  officers  of  said 
State  ijrovided  for  by  the  said  constitution,  and  members  of  Congress,  Joseph  Segar  was  duly 
elected  at  large  as  a  Jiepresottatire  to  the  Congress  of  the  United  States. 

Given  under  my  hand,  at  Richmond,  Virginia,  this  9th  day  of  September,  1869. 

ED.  R.  S.  CANBY, 
Jlrl.  Muj.  Gen.  t'.  S.  A.,  Commanding  First  Military  District. 

All  the  proceedings,  inclading  these,  were  submitted  to  Congress  at 
the  present  session,  and  after  full  discussion  approved,  subject  to  certain 
conditions,  and  the  State  was  readmitted.  In  the  protracted  and  earnest 
■  debates,  no  objection  was  made  to  the  provisions  of  the  ordinance, 
fixing  the  number  of  representatives  at  nine  instead  of  eleven,  and  for 
the  election  of  one  for  the  State  at  large,  nor  to  tlie  proceedings  result- 
ing in  the  election  of  such  representative.  It  is  not  denied,  but  is 
freely  admitted,  that  the  power  was  in  Congress,  at  all  times  prior  to  the 
final  admission  of  the  State  to  representation ,  to  have  prescribed  the  quota 
of  representatives,  and  to  have  regulated  their  election,  but  we  respect- 
fully submit  that  by  the  acceptance  of  the  State  constitution  and  the 
approval  of  tlie  proceedings  cited  with  other  (;onditions,  and  the  final 
admission  of  the  State  without  modification  of  the  ordinance  of  the  con- 
vention or  the  proceedings  thereunder.  Congress  h.'is  accepted  the  pro- 
position made  by  Virginia  to  readjust  her  quota  of  representatives  and 
fix  the  number  at  nine  instead  of  eleven,  and  to  elect  one  member  at 
large  and  approve  her  action  and  that  of  the  President,  by  the  general 
commanding,  and  we  submit  that  this  settlement  of  the  question,  which 
might  otherwise  have  been  mooted  in  the  next  Congress,  is  not  to  be 
regretted,  especially  as  it  gives  to  the  State  no  more  than  her  due  pro- 
portion of  representatives,  and  recognizes  the  right  of  the  newly  enfran- 
chised citizens  to  representation. 

REPRESENTATIVES   AT   LARGE.      * 

A  technical  objection  may  be  based  upon  the  provision  of  the  act  of 
June  25,  1842,  reenaeted  in  subsequent  acts: 

That  in  each  State  entitled  in  the  next  and  any  succeeding  Congress  to  more  than 
one  representative,  the  number  to  which  such  State  is  or  may  be  hereafter  entitled  shall 
be  elected  by  districts  .composed  of  contiguous  territory,  equal  in  number  to  the  num- 
ber of  representatives  to  which  said  State  may  be  entitled  in  the  Congress  for  which 
said  election  is  held,  no  one  district  electing  more  than  one  representative. 

If  this  provision  were  deemed  applicable,  we  might  answer  the  objec- 
tion by  showing  that  it  has  never  been  observed,  and  is  not  now  observed, 
by  this  House. 

In  the  Twenty-eighth  Congress,  the  first  after  this  provision  was 
enacted,  the  House  admitted  twenty  members  at  large  from  the  States' 
of  IsTew  Hampshire,  Georgia,  Mississippi,  and  Missouri,  respectively,  and 
voted  that  they  had  a  right  to  their  seats.  (See  Con,  Elect.  Cases, 
2,  p.  47.) 

In  the  Thirty-fifth  Congress,  in  1858,  the  House  decided  "  Tliat  ihe 
election  of  members  by  general  ticket  instead  of  by  districts  is  not  a  bar  to 
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admission  to  seats  in  the  House."    (See  case  of  Phelps  and  Cavanaugh, 
Con.  Elect.  Cases,  2,  p.  248.) 

That  case  was  from  a  newly-admitted  State,  and  therefore  analogous 
to  this  of  the  readmission  of  a  reconstructed  State  with  changed  bound- 
aries. But  the  most  striking  case  is  that  of  the  State  of  Illinois,  which 
has  been,  ever  since  the  Thirty-eighth  Congress,  and  is  now,  represented 
iu  this  House  by  a  member  at  large  notwithstanding  this  provision,  the 
proviso  allowing  her  a  representative  at  large  having  expired  with  the 
Thirty-eighth  Congress.  See  act  of  July  14,  1862,  which  contains  the 
following : 

And  provided  further,  That  in  the  election  of  representatives  to  the  thirty-eighth  Con- 
gress from  the  State  of  Illinois,  the  additional  representative  allowed  to  said  State  by 
an  act  entitled  "  An  act  fixing  the  number  of  the  House  of  Representatives  from  and 
after  the  third  day  of  March,  eighteen  hvmdred  and  sixty-three,"  approved  March  fourth, 
eighteen  hundred  and  sixty-two,  may  be  elected  by  the  State  at  large,  and  the  other 
thirteen  representatives  to  which  the  State  is  entitled  by  the  districts,  as  now  prescribed 
by  law  in  said  State,  unless  the  legislature  of  said  State  should  otherwise  provide 
■before  the  time  fixed  .by  law  for  the  election  of  representatives  therein. 

But  it  is  not  deemed  necessary  to  dwell  upon  this  point,  because  it  ■ 
seems  obvious  that  the  general  act  is  not  applicable  to  a  reconstructed 
State  when  a  change  of  circumstances  calls  for  special  action. 

CONCLUSION. 

On  the  whole  case,  we  conclude  that,  whether  it  be  regarded  as  a 
question  of  strict  law  or  as  one  of  equity,  the  member  elect  from  the 
State  at  large  should  be  admitted  to  a  seat.  We  therefore  recommend 
the  adoption  of  the  following  resolution : 

Besolved,  That  Joseph  Segar  is  entitled  to  a  seat  as  a  representative 
of  the  State  of  Virginia  at  large  in  the  Forty-first  Congress  of  the  United 
States. 
Eespectfully  submitted. 

JOB  E.  STEVENSOlf. 
I).  HEATON. 
S.  S.  BURDETT. 

I  concur  in  the  conclusion  of  the  preceding  report,  as  expressed  in  the 
resolution  giving  Mr.  Segar  his  seat. 

r.  M.  DOX. 


JOHN  S.  EEIH  VS.  GEOEGB  W.  JULIAN. 

Hearsay  evidence  inadmissible. 

Where  contestant  attacks  the  validity  of  a  poll  the  sitting  member  may  prove  votes 
cast  for  him  by  parol  testimony. 

Polls  should  not  be  rejected  for  want  of  mere  form,  but  the  mandatory  provisions  of 
the  law  must  be  executed.  An  entire  poll  may  be  rejected  for  want  of  authority  iu 
the  election  board ;  fraud  in  conducting  the  election ;  or  such  frauds  and  irregularties 
as  render  the  result  uncertain. 

The  ballots  cast  at  an  election  are  not  sufficient  evidence  of  the  result  when  the 
question  of  fraud  is  raised. 

Persons  cannot  be  officers  de  facto  who  do  not  possess  the  qualifications  of  officers  dejwe. 
The  report  was  agreed  to;  yeas  127,  nays  50. 
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July  6,  1870. — Mr.  Cessna,  from  the  special  Committee  of  Elections, 
made  the  following  report : 

This  contest  comes  from  the  fourth  district  of  the  State  of  Indiana, 
and  springs  out  of  the  election  held  for  member  of  Congress  to  repre- 
sent that  district  of  said  State  on  the  13th  day  of  October,  1868.  The 
district  embraces  the  counties  of  Fayette,  Franklin,  Hancock,  Rush, 
Shelby,  Union  and  "Wayne.  There  were  two  condidates,  George  W. 
Julian  and  John  S.  Eeid.  Mr.  Julian  received  the  certificate  of  election 
from  the  governor  of  the  State,  was  admitted,  and  still  occupies  the  seat. 
Due  notice  of  contest  was  given  by  Mr.  Eeid,  and  specifications  of  errors 
made  sufficient,  if  established,  to  change  the  result  of  said  election  as 
announced. 

The  averments  of  the  contest  are  embraced  in  nine  specificiitions. 

The  first  charge  of  the  coutestalit  is  an  allegation  that  he,  the  con- 
testant, Mr.  Eeid,  Avas  duly  elected  by  a  majority  of  legal  votes  cast  at 
said  election,  and  not  Mr.  Julian. 

The  second  and  sixth  specifications  of  the  contestant  can  be  consid- 
■  ©red  together,  relating  as  they  do  to  the  same  subject-matter,  and  are  as 
follows : 

2.  Becavise  that  in  Wayne  County,  the  clerk  of  said  county  certified  to  the  secretary 
of  state  that  you  had  received  in  said  county  at  said  election  4,041  votes,  and  that  I 
had  received  2,158;  whereas,  in  truth  and  in  fact,  you  received  4,516,  while  I  received 
2,834  votes  for  Congress,  as  is  shown  by  the  returns  of  the  several  poll-books,  tally 
papers,  and  abstract  of  the  board  of  canvassers  of  said  county  of  Wayne,  and  State  of 
Indiana,  making  a  difference  in  my  behalf  of  201  votes. 

6.  Because  the  board  of  canvassers  of  the  county  of  Wayne  illegally  and  without 
right  rejected  and  refused  to  count  and  certify  the  poll  and  vote  of  the  south  precinct 
of  Wayne  Township,  in  Wayne  County,  which  had  been  lawfully  returned  to  the  board 
of  canvassers  of  said  county  by  the  inspector  and  judges  of  said  precinct ;  rejecting  and 
refusing  to  receive  1,151  votes  lawfully  voted  at  said  precinct,  of  which  I  received  676 
votes  and  you  received  475  votes  for  Congress. 

The  third  specification  of  contestant  is  as  follows: 

3.  Because  the  inspector  and  judges  of  Washington  Township,  in  Wayne  County, 
Indiana,  illegally  and  without  right  rejected  and  refused  to  count  in  my  behalf  certain 
tickets  printed  and  voted  for  me  under  the  description  of  John  S.  Eeed,  which  ought 
to  have  been  received  and  counted  for  me  under  this  name. 

The  fourth  specification  of  the  contestant  may  be  considered  at  the 
same  time  with  the  seventh,  as  they  relate  to  the  same  issue,  to  wit,  the 
voting  at  the  north  poll  of  Wayne  Township  in  Wayne  County. 

The  fifth  specification  is  as  follows : 

5.  Because  the  judges  and  inspector  of  Clay  Township,  in  Wayne  County,  Indiana, 
illegally  and  without  right  rejected  and  refused  to  count  in  my  behalf  certain  tickets 
printed  and  voted  for  me  under  the  name  and  description  of  John  S.  Eeed,  which 
ought  to  have  been  received  and  counted  for  me  under  this  name. 

The  eighth  specification  relates  to  an  alleged  miscount  of  forty  votes, 
improperly  kept  from  Eeid  in  Eush  County  j  but  as  no  proof  appeq.rs  to 
have  been  taken  on  this  point,  this  specification  is  dismissed. 

The  ninth  specification  is  as  follows : 

9.  Because  the  clerk  of  Union  County  certified  to  the  secretary  of  state  that  you  re- 
ceived 862  votes  in  that  county,  and  that  I  received  in  that  county  687  votes ;  whereas, 
I  received  in  that  county  699  votes ;  the  same  being  an  error  of  twelve  votes  in  my 
favor,  as  is  shown  by  the  returns  of  the  board  of  canvassers  and  tally  papers  of  said 
county. 

In  reply,  the  contestee,  Mr.  Julian,  makes  answer  to  the  foregoing  as 
follows:  That  the  said  Julian  was  duly  elected  by  seven  hundred  ma- 
jority. 

He  makes  reply  to  the  second  and  sixth  specifications  of  the  contestant 
as  follows : 

And  for  further  answer  to  the  second,  sixth,  and  seventh  causes  assigned  for  said 
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contest,  the  said  respondent  says  that  at  said  election,  at  the  north  precinct  in  Wayne 
Townsliip,  Ijlia  votes  were  polled  fortliis  respondent,  and  427  votes  for  the  contestant, 
the  registry  of  the  votes  for  said  precinct  having  been  legally  and  regularly  made,  and 
the  election  thereat  being  legally  conducted  in  all  things,  and  the  votes  there  given  to 
this  respondent  being  legally  given ;  and  at  the  south  precinct  iu  said  township, 
660  legal  votes  vrere  polled  for  this  respondent,  and  522  for  the  contestant,  though  it  ia 
true  that  there  were  counted,  as  having  been  voted  at  said  south  precinct,  475  votes 
only  for  this  respondent,  and  676  votes  for  the  contestant.  But  this  respondent,  in 
this  connection,  alleges  it  to  he  true  that  said  vote,  so  taken  at  said  south  precinct, 
was  illegal,  unauthorized,  fraudulent,  and  void,  and  was  correctly  so  held  by  the 
hoard  of  canvassers  of  Wayne  County,  and  by  said  board  properly  rejected,  and  was 
not  counted  as  forming  any  part  of  the  legal  vote  polled  at  said  township  of  Wayne, 
iu  this,  to  wit :  ' 

1.  There  was  no  registry  for  said  precinct  of  the  legal  voters  resident  therein. 

2.  The  officers  conducting  the  election  at  said  precinct  were  not  residents  within  the 
limits  of  the  same,  or  legal,  voters  therein. 

3.  The  officers  conducting  the  said  election  at  said  precinct  annonuced  the  result  of 
the  voting,  on  several  occasions^  before  the  polls  were  closed. 

4.  The  officers  conducting  said  election  at  said  precinct  removed  the  ballot-box,  tally 
papers,  &c.,  from  the  place  of  holding  said  election  to  another  place  in  the  north  pre- 
cinct, where  the  votes  were  counted  and  the  final  result  made  known. 

5.  The  officers  conducting  said  election  in  said  precinct,  during  the  time  of  taking 
in  votes,  and  before  the  counting  out  was  closed,  adjourned  on  three  several  occasions, 
leaving  the  ballot-box  alone  and  exposed  to  be  tampered  with  by  evil-disposed  persons 
for  at  least  fortj'  minutes  at  each  time. 

6.  Before  the  vote  was  finally  counted  out  and  the  result  made  known,'  169  ballots, 
which  had  been  legally  depos'ited  in  the  ballot-box  by  legal  voters  of  said  precinct 
for  this  respondent,  were  fraudulently  removed  from  said  box,  and  169  ballots,  with 
the  name  thereon  of  the  contestant,  fraudulently  put  in  said  box  in  lieu  thereof,  by 
means  of  which  fraudulent  conduct  in  making  said  exchange  of  ballots,  the  vote  of 
this  respondent  at  said  precinct  was  made  to  appear  to  be  only  475,  and  the  vote  of 
the  contestant  was  made  to  appear  to  be  676,  and  the  same  were  so  counted,  and  sub- 
sequently rejected  as  above  stated,  the  count  so  made  showing  a  majority  at  said 
precinct  of  201  votes  for  the  contestant,  when  in  truth  and  iu  fact  the  actual  majority 
of  legal  votes  polled  at  said  precinct  for  this  respondent  was  138. 

In  answer  to  the  third,  fourth,  and  fifth  specifications  of  the  contest- 
ant, the  contestee,  Mr.  Julian,  responds  as  follows: 

And  for  further  answer  to  the  third,  fourth,  and  fifth  causes  for  the  contest,  this 
respondent  says  he  knows  personally  nothing  as  to  the  facts  therein  alleged,  but  he 
has  been  informed  that  a  fey  votes  of  this  character  were  polled  for  the  contestant  at 
one  or  more  of  the  polls  named  and  rejected,  but  that  the  same  were  subsequently 
placed  to  his  credit  and  counted  by  the  secretary  of  state,  thus  diminishing  the  ma- 
jority of  this  i)espondent  to  what  it  is  stated  to  be  in  the  official  papers  on  tile. 

The  contestee,  Mr.  Julian,  denies  the  truth  of  the  seventh  specifica- 
tion of  the  contestant,  and  avers  that  the  poll  of  said  north  precinct  of 
Wayne  Township  was  regular  and  legal. 

The  eighth  specification  of  the  contestant  we  have  already  dismissed. 
To  the  ninth  specification  he  makes  reply  that  the  charge  is  not  true. 

The  contestee,  Mr.  Julian,  in  addition  to  the  foregoing,  makes  nine 
counter-charges  in  his  answer. 

Inasmuch  as  the  sitting  member  has  not  taken  much  evidence  in  re- 
gard to  these  several  counter-charges,  and  they  have  not  been  seriously 
pressed  in  the  argument,  and  their  consideration  and  decision  would  not 
change  the  result,  we  have  omitted  them  from  the  report.  This  course 
will  assist  in  simplifying  and  abbreviating  the  case.  The  answers  of 
Mr.  Julian  need  no  further  especial  attention,  except  as  they  may  be 
considered  in  examining  the  charges  of  the  contestant.  The  first  spe- 
cification of  contestant  and  first  part  of  the  answer  of  contestee  are 
general  and  need  no  examination.  This  reduces  our  Issues  to  five  in 
number,  to  wit: 

1.  North  poll  of  Wayne  Township,  in  Wayne  County,  as  assailed  by 
contestant  in  his  fourth  and  seventh  specifications. 
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2.  Washington  Township,  Wayne  County,  two  votes  for  Eeed,  in- 
teaded  for  Eeid.     (Third  specification.) 

3.  Clay  Township,  Wayne  County,  certain  tickets  for  John  S.  Eeed, 
intended  for  John  S.  Eeid.     (Fifth  specification.) 

4.  Union  County  clerli  returned  687  for  Eeid  instead  of  699.  (Ninth 
specification.) 

5.  Eejection  of  south  poll  of  Eichmond,  in  Wayne  County.  (Second 
and  sixth  specifications.) 

We  now  proceed  to  consider  these  five  several  issues  in  the  order 
named. 

First.  In  regard  to  the  north  poll  of  Eichmond,  Mr.  Eeid  complains 
thus  in  his  seventh  specification  : 

7.  Because  the  board  of  canvassers  of  the  said  county  of  Wayne  illegally  and  -witliout 
right  received  and  counted  the  vote  of  the  north  prCcinct  of  Wayne  Township,  contain- 
ing 1,539  votes,  and  of  which  you  received  1,112  votes,  and  1,247  votes ;  the  whole  vote  of 
said  poll  being  illegal  and  void,  in  this :  that  no  proper  registry  was  made  of  said  precinct 
according  to  law ;  that  the  persons  appointed  to  make  said  registry  were  not  freeholders 
as  required  by  law  ;  that  the  board  of  judges  of  said  poll  and  precinct  did  not  continue 
in  session  at  the  place  of  voting  and  count  the  whole  number  of  tickets  as  required  by 
law,  but  did  adjonru  and  remove  the  ballot-box  and  ballots  therieiu  to  another  and  dif- 
ferent room  than  that  in  which  the  poll  was  had^  and  where  the  ballots  were  cast,  and 
counted  the  same  at  another  and  different  place,  in  violation  of  and  contrary  to  law. 

It  is  conceded  on  all  hands  that  these  two  precincts  were  originally 
one;  that  in  1867  they  were  separated,  or  rather  the  southern  or  second 
precinct  was  formally  established ;  that  the  registration  of  the  entire 
city  was  made  by  the  same  ofBcers,  and  duplicate  copies  furnished,  so 
that  one  copy  might  be  present  at  each  poll.  The  contestant  makes  no 
other  charges  of  fraud  or  irregularities  against  this  poll,  and  in  his  argu- 
ment concedes  its  validity,  and  seems  to  have  introduced  the  issue  by 
way  of  an  answer  to  contestee's  charge  against  the  southern  precinct. 
We  do  not  think  the  charge  has  been  sustained. 

Before  proceeding  to  consider  the  next  issue  we  desire  to  notice  some 
admissions  of  the  parties.  The  certificate  of  the  secretary  of  state  of 
Indiana  shows  that  Mr.  Julian  received  13,413  votes,  and  Mr.  Eeid 
13,297  votes,  being  a  majority  of  116  votes  for  Mr.  Julian.  It  is  also 
admitted  that  in  this  return  the  vote  of  second  precinct  of  Eichmond 
was  not  included,  and  that  this  vote  showed  for  Mr.  Eeid  676,  and  for 
Mr.  Julian  475. 

Second.  In  the  second  issue  Mr.  Eeid  claims  two  additional  votes  in 
Washington  Township,  Wayne  County.  He  asserts  that  they  were 
spelled  Eeed,  instead  of  Eeid.  We  find  by  a  reference  to  exhibit  No.  1, 
page  32,  that  nine  votes  were  returned  for  John  S.  Eeed,  in  Wayne 
County.  But  the  secretary  of  state  added  these  votes  to  those  of  John 
S.  Eeid,  and  the  contestant  cannot  obtain  any  additional  credit  on  this 
account.  Mr.  Eeid  now  abandons  his  original  ground  of  complaint  in 
regard  to  these  two  votes,  and  argues  that  they  were  rejected  by  reason 
of  certain  marks  or  embellishments  found  upon  the  tickets,  and  that 
such  rejection  was  improper.  The  law  of  Indiana  compels  the  rejection 
of  such  tickets.  Contestant  did  not  produce  said  tickets  to  show  the 
character  of  the  marks  thereon,  nor  did  he  specify  any  such  reason  in 
his  notice  of  contest.  He  cannot,  therefore,  have  this  credit  upon  this 
ground.  A  plaintiff  cannot  be  permitted  to  sue  for  a  farm,  and  when 
defendant  proves  on  the  trial  that  he  ])aid  for  the  farm  change  his 
gTound  and  ask  to  recover  the  price  of  a  lot.  Had  he  named  both  prop- 
erties in  his  bill  or  declaration  the  defendant  might  have  been  prepared 
to  prove  payment  of  both. 
Third.  Clay  Township,  Wayne  County.    The  specification  in  this  case 
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is  the  same  as  the  one  just  considered.  Mr.  Eeid  does  not  now  pretend 
that  anything  of  the  kind  occurred ;  but  he  shifts  his  ground  and  says 
the  offlcers  of  the  election  made  a  mistake  of  eleven  votes.  This  may 
or  may  not  be  true.  It  cannot  be  allowed  by  any  rule  of  practice  known 
to  your  committee.  The  reasons  given  in  the  case  of  Washington 
Township  apply  here;  besides,  the  evidence  is  uncertain  and  the  alleged 
mistake  was  discovered  and  certified  by  the  offlcers  after  their  duties 
were  discharged  and  they  weve  functus  officio.  Their  pretended  correc- 
tion was  not  produced;  could  have  no  validity  if  present;  and  besides, 
the  correction  of  this  error,  if  admitted,  would  not  affect  the  result. 

Fourth.  Mr.  Eeid,  in  his  ninth  specification,  charges  that  in  Union 
County  the  clerk  certified  for  him  687  votes,  whereas,  in  fact,  he  re- 
ceived 699  votes.  We  find  on  page  49  a  certificate  of  the  clerk  of  the 
court  stating  that  the  canvassers  had  made  a  mistake  of  five  votes 
against  Mr.  Eeid.  We  know  of  no  law  authorizing  such  certificate. 
The  original  returns  are  on  file  and  must  speak  for  themselves.  We  do 
find,  however,  that  Mr.  Eeid  has  put  them  all  iu  evidence.  They  are 
contained  on  pages  43,  44,  45,  46,  47,  48,  and  49.  They  show  that  the 
vote  of  Mr.  Eeid  in  said  county  was  as  follows: 

Centre  Township '. 116 

Union  Township 81 

Harmony  Township 69 

Liberty  Township 142 

Brownsville  Township 215 

Harrison  Township 69 

In  all 692 


Iu  the  district  return,  on  page  32,  Mr.  Eeid  is  credited  in  this  county 
with  687  votes.  He  did  not  receive  699,  as  he  avers ;  but  he  did  re- 
ceive 692,  being  five  more  than  he  was  allowed  upon  the  return.  This 
credit  of  five  votes  is  now  allowed  him,  and  the  majority  of  Mr.  Julian 
is  thereby  reduced  to  111  votes. 

Fifth.  The  fifth  and  last  issue  is  much  the  most  important  one  in- 
volved in  the  case.  It  is  embraced  in  the  second  and  sixth  specifica- 
tions of  Mr.  Eeid,  and  relates  to  the  south  poll  of  Eichmond.  We  have 
already  given  the  charges  of  Mr.  Julian  against  this  poll,  as  contained 
in  his  answer.  Before  proceeding  to  examine  the  merits  of  the  ques- 
tion, we  desire  to  remark  in  regard  to  an  application  of  Mr.  Eeid  to 
"suppress  certain  portions  of  the  evidence  taken  by  Mr.  Julian,"  that 
while  we  have  made  no  formal  ruling  on  the  subject,  we  have  been  care- 
ful to  give  him  the  benefit  of  every  legal  position  he  assumed  in  his 
motion.  The  evidence  taken  after  the  expiration  of  the  time  allowed 
was  not  considered.  The  evidence  of  witnesses  twice  sworn  was  only 
considered  as  given  at  the  time  they  were  properly  sworn,  and  hearsay- 
evidence  excluded.  In  order  that  the  questions  involved  in  this  issue 
may  be  properly  understood'  and  justly  decided,  we  insert  the  several 
sections  of  the  statutes  of  Indiana  bearing  upon  the  points  in  dispute. 

Sections  4,  5,  and  6  of  "An  act  regulating  elections,"  &c.,  approved 
June  7, 1852,  (see  Statutes  of  Indiana,  vol.  1,  306,  &c.,)  read  as  follows : 

Sbo.  4.  In  case  such  board  shall  designate  more  places  of  voting  in  any  township, 
or  form  a  precinct  of  two  or  more  townships,  such  tjoard  shall  annually  at  the  June 
term,  appoint  some  elector  of  such  new  precinct  to  act  as  inspector  thereof,  and 
such  inspector  shall  previously  to  the  time  of  opening  the  election  select  two  qualified 
VOTERS  OE  the  pkecinct,  who,  With  himself,  shall  constitute  a  board  of  judges  of  such 
election,  and  such  board  shall  appoint  two  clerks ;  but  in  case  there  is  but  one  precinct 
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in  a  township,  aud  sucli  township  forms  a  precinct,  such  elections  shall  be  conducted 
by  the  officers,  and  regulated  by  the  laws  provided  for  the  government  of  such  town- 
ship, except  as  herein  otherwise  provided  ;  and  in  case  there  is  more  than  one  precinct 
in  any  such  township,  and  there  shall  not  hv  in  attendance  on  the  day  and  at  the  hour 
appointed  for  any  such  election  the  officars  autliorized  to  conduct  the  same,  the  quali- 
fied electors  present  shall  choose  such  ofBcers  according  to  the  regulations  hereinafter 
provided  in  section  six  of  this  act. 

Sec.  5;  Each  elector  shall  vote  in  the  township  or  precinct  in  which  he  resides. 

Sec.  6.  Each  inspector  orjudge  of  elections  shall  attend  at  theplace  of  holding  elections 
IN  HIS  TOWNSHIP  OR  PEECINCT  at  Or  before  eight  o'clock  in  the  morning  of  the  daj^  of 
elections  ;  and  should  such  inspector  not  appear  at  that  hour,  then  the  qualified  elec- 
tors of  that  township  or  precinct  who  may  be  jireseut  shall  appoint  an  inspector  of  the 
election,  and  such  inspector  shall  proceed  to  elect  two  judges,  and  such  judges  shall 
elect  two  clerks,  as  provided  in  section  four  of  this  act. 

The  third  section  of  this  act  was  ameuded  by  au  act  passed  March  17, 
1859,  so  as  to  read  as  follows,  (same  book,  page  307) : 

The  township  trustee  shall,  by  virtue  of  his  offlce,  be  inspector  of  elections  of  such 
township,  and  shall  designate  the  place  where  elections  shall  be  held  in  their  respective 
townships,  and  shall,  with  the  consent  of  a  majority  of  the  legal  voters  that  may  be 
present  prior  to  the  opening  of  the  polls  at  any  precinct,  appoint  ttvo  qualified  voters  of 
the  precinct,  who,  with  himself,  shall  constitute  a  board  of  judges  of  such  election,  and 
such  board  shall  appoint  two  clerks  of  said  election,  and  the  board  of  county  commis- 
sioners of  the  proper  county  may  designate  one  additional  or  more  places  of  holding 
elections  in  any  townshiji,  or  form  precincts  of  two  or  more  townships,  when  the  pub- 
lic convenience  requires  it. 

On  the  11th  of  March,  1867,  the  legislature  of  Indiana  passed  a  reg- 
istry la^y  and  an  act  regulating  elections.  Sections  2,  6,  18,  and  23  are 
as  follows : 

Sec.  2.  The  board  of  commissioners  of  each  county  shall,  innnediately  after  the  pas- 
sage of  this  act,  and  annually  at  the  December  term  thereafter,  appoint  two  freeholders 
in  each  township,  who,  with  the  township  trustee  of  said  township,  shall  constitute  a 
board  of  registry  for  said  township ;  and  each  city  council  shall  appoint  three  freeholders 
in  each  ward,  who  shall  constitute  the  board  for  the  registry  of  the  votes  of  said  city : 
Provided,  That  in  each  township  with  more  tiian  one  place  of  voting,  there  shall  be 
appointed  three  freeholders  besides  the  township  trustee,  and  the  first  named  in  the' 
order  of  aj)pointment  shall  be  the  inspector  of  elections  in  the  second  place  of  voting, 
aud  the  one  next  the  clerk  of  elections  in  said  second  place  of  voting,  and  the  one  last 
named  a  clerk  in  said  place  of  voting,  where  the  trustee  is  the  inspector,  &c. 

Sec.  6.  In  case  a  new  election  precinct  shall  bo  formed  by  the  organization  of  a  new 
township,  or  by  the  division  of  any  township  or  ward,  or  in  the  incorporation  of  a  city 
or  town,  the  judges  or  inspectors  of  elections  in  the  new  precinct  thus  formed  may 
make  their  registry  of  electors  (m  the  day  prescribed  by  this  act,  in  such  manner  as  a 
majority  of  them  may  direct ;  and  for  that  purpose  may  make  a  list,  or  cause  to  be 
made  a'certifled  copy  of  the  poll-list  or  lists  of  the  district  in  which  such  new  district 
is  situated,  or  they  may  dispense  with  such  list  or  lists,  and  proceed  to  make  a  register 
of  electors  from  the  best  means  at  their  command;  said  lists  shall  only  embrace  the 
names  of  such  persons  as  are  known  to  them  to  be  electors  in  their  district,  and  shall 
be  posted  up  and  copies  made  thereof  as  prescribed  in  the  preceding  section,  and  shall 
be  corrected  in  the  same  manner  that  other  lists  are  corrected. 

Sec.  18.  After  the  opening  of  the  polls  at  any  election  in  this  State,  no  adjournment 
shall  be  had,  nor  any  recess  taken,  until  all  the  votes  cast  at  such  au  election  shall  have 

been  counted  and  the  result  publicly  announced. 

■».  »  *#*  *  *  <  * 

Sec.  23.  That  all  ballots  which  may  be  cast  at  any  election  hereafter  held  in  this 
State  shall  be  written  or  printed  on  plain  white  paper,  without  any  distinguishing 
marks  or  other  embellishments  thereon,  except  the  names  of  the  candidates  and  the 
office  for  which  they  are  voted  for;  and  inspectors  of  elections  shall  refuse  all  ballots 
offered  of  any  other  description  :  Provided,  Nothing  herein  contained  shall  disqualify 
the  voter  from  writing  his  own  name  on  the  back  thereof. 

In  July,  1867,  a  petition  was  presented  to  the  board  of  commissioners 
of  Wayne  County,  reciting  that  as  the  law  required  the  polls  to  open  at 
8  a.  m.  and  close  at  6  p.  m.,  and  forbids  any  adjournment,  and  that 
Wayne  Township  contained  2,859  voters,  it  would  be  impossible  for  all 
of  said  persons  to  vote  at  a  single  poll ;  and  praying  for  a  division  of 
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said  district  by  metes  and  bounds,  and  the  erection  and  establishment 
of  two  separate  precincts  of  election,  to  wit,  the  northern  and  southern 
])recincts.  On  the  17th  day  of  July,  1867,  the  prayer  was  granted  and 
the  two  precincts  established.     (Pages  36  and  37.) 

On  the  morning  of  the  election  in  October,  1868,  S.  W:  Lynde  appeared 
at  the  poll  of  the  southern  precinct  and  claimed  to  act  as  inspector  of 
elections.  After  some  slight  controversy,  M.  M.  Lacey  and  John  S.  Lyle 
were  declared  elected  as  judges.  Mr.  Lynde  claimed'to  act  as  inspector, 
because  he  was  one  of  the  board  of  registry  for  the  township  of  Wayne. 
He  acted  as  a  sort  of  president  of  the  meeting  at  the  organization  of 
the  board,  and  put  to  vote  the  motions  made.  Mr.  Lynde  swears  (pages 
8  and  9)  that  he  was  not  a  resident  in,  nor  a  citizen  of,  the  southern  pre- 
cinct ;  that  he  icas  a  citizen  of  the  northern  precinct,  and  that  he  die!  on 
thai  day  vote  at  the  poll  in  said  northern  precinct. 

Mr.  Lacey  testifies  to  precisely  the  same  thing  iu  regard  to  himself, 
(page  14,)  and  Mr.  Lyle  does  the  same,  (pages  9,  10,  and  11.)  Several 
other  witnesses  bear  similar  testimony  in  regard  to  the  residence  of 
these  three  officers  of  the  election  board  of  the  southern  precinct.  It  is 
not  denied  by  any  one,  nor  in  any  place,  that  the  three  officers  of  this 
board  were  non-residents  in  the  precinct  where  they  held  tlie  election, 
and  all  of  them  voted  on  that  day  at  a  different  poll. 

The  committee  have  endeavored  to  examine  this  point  in  two  separate 
methods :  First,  to  consider  the  evidence  offered,  with  a  view  to  correct 
and  purge  the  poll  as  far  as  possible ;  and,  secondly,  the  law  and  the 
facts  bearing  upon  Mr.  Julian's  request  to  reject  the  entire  poll. 

In  regard  to  the  first  proposition  we  find  that  Mr.  Julian  has  called 
508  persons  who  swear  that  they  were  voters  in  that  precinct ;  ihat  they 
voted  in  October,  1868,  at  that  poll,  and  that  they  voted  for  said  Julian. 
In  the  judgment  of  the  committee,  the  evidence  of  these  witnesses  is  as 
full,  complete,  and  reliable  as  it  is  possible  for  human  testimony  to  be 
given.  It  would  be  received  in  any  court  of  justice  iu  the  country,  and 
held  sufficient  to  establish  any  fact  in  a  civil,  or  even  criminal,  case. 
These  names  are  appended  to  this  report,  and  contained  in  statement 
marked  Paper  A.  In  addition  to  these  he  has  called  twenty-two  other 
persons  who  give  similar  testimony  in  regard  to  themselves,  and  cor- 
roborate these  by  calling  twenty-two  witnesses  who  gave  them  tickets, 
and  saw  them  vote.  For  this  list  see  Paper  B,  hereto  attached.  He  has 
also  produced  a  list  of  other  persons  voting  at  said  poll,  being  twenty- 
one  in  number,  whom  he  also  claims  as  having  voted  for  him.  Eight 
of  these  were  examined  personally,  and  thirteen  witnesses  examined  as 
to  the  others.  While  the  evidence  in  regard  to  this  list  is  not  so  entirely 
conclusive  and  unanswerable  as  in  regard  to  the  other  two  lists,  yet  it 
is  altogether  satisfactory,  and  sufficient  to  establish  a  fact  before  any 
legal  tribunal.    For  this  list  see  Paper  C. 

Mr.  Julian  claims  to  have  proved  that  he  is  entitled  to  twenty -nine 
other  votes  cast  at  this  poll.  See  Paper  D,  hereto  attached.  The  evi- 
dence in  regard  to  these  twenty-nine  persons  is  such  as  to  render  it 
highly  probable  that  they  did  ^'Ote  for  Mr.  Julian,  yet,  as  we  think, 
insufficient  to  establish  the  fact  as  a  legal  conclusion.  The  weight  of 
evidence  and  probabilities,  however,  are  so  largely  in  favor  of  this 
theory  as  to  add  greatly  to  the  uncertainty  of  the  return  of  this  poll. 

In  this  precinct  the  returns  gave  to  Mr.  Julian  475  votes,  and  to  Mr. 
Eeid  676.  Had  this  vote  been  counted  by  the  county  board  Mr.  Eeid 
would  have  had  a  majority  of  85  votes  in  the  district,  making  90  with 
the  credit  of  five  votes  hereinbefore  allowed  him.  It  is  conceded,  how- 
ever, that  Henry  Bloomer  and  Joseph  Bnglebert  voted  illegally  for  Mr. 
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Eeid  in  said  soutberu  poll  of  Eichmoud,  (page  350.)  These  two  persons 
belonged  to  the  northern  precinct,  and  it  is  admitted  that  they  voted 
illegally.  Admitting. this  poll  Mr.  Eeid's  majority  would  be  88;  reject- 
ing it,  Mr.  Julian's  would  be  113. . 

Another  reason  urged  by  Mr.  Julian  in  corroboration  of  the  testimony 
of  the  witnesses  is  this  fact :  The  northern  and  southern  i)recincts  of 
Wayne  Township  adjoin  each  other.  Eichmond  is  a  large  town,  and 
the  people  who  voted  at  both  polls  are  near  neighbors,  similar  in  chai'ac- 
ter  and  habits.  Anything  which  Avould  produce  a  marked  effect  upon 
the  voters  of  one  i)oll  would  surely  show  itself  at  the  other.  In  the  north- 
ern precinct  Baker,  (republican,)  for  governor,  received  1,151  votes ; 
Julian,  for  Congress,  1,112,  or  39  less.  In  the  southern  precinct  Baker  is 
returned  660 ;  Julian,  475,  or  185  less.  The  disproportion  is  certainly 
great,  and  although  not  sufficient  in  itself  to  establish  fraud,  yet,  in 
connection  with  other  circumstances,  it  would  seem  to  be  entitled  to 
.  considerable  weight.  Mr.  Eeid  makes  several  objections  to  Mr.  Julian's 
attempt  to  purge  this  poll.  He  says  that  in  several  cases  of  the  551 
persons  claimed  by  Mr.  Julian,  it  is  not  shown  by  the  witnesses  that 
such  persons  were  legal  voters.  In  point  of  fact,  this  is  true  of  some 
thirty  or  forty  names.  In  the  judgment  of  the  committee  no  such  proof 
was  necessary  in  this  case.  The  poll  is  either  valid  or  void  as  a  return 
of  election.  If  void  no  effort  to  purge  it  is  necessary.  If  the  officers 
who  held  this  election  had  authority,  and  if  they  could  conduct  it,  then 
every  vote  which  went  into  the  box  is  presumed  to  have  been  given  by 
a  person  duly  qualified.  The  legal  presumption  in  favor  of  tlie  right  of 
the  voter  is  all  that  can  be  required.  Mr.  Eeid  also  objects  to  the  evi- 
dence produced  by  Mr.  Julian  on  this  point,  and  the  manner  of  examin- 
ing the  witnesses.  On  this  point  he  relies  on  the  case  of  Wheat  vs. 
Eagsdale,  (27  Ind.  Eeports,  203.)  The  court  below  had  admitted  the 
evidence.    The  supreme  court  said  : 

One  ether  question  i-emaius  to  be  noticed.  The  coutestor  intioduced  on  the  trial  one 
Charles  H.  Patterson  as  a  -witness,  who  testified  that  he  was  thirty-two  years  of  age ; 
that  at  the  time  of  the  October  election  in  1864,  and  for  nine  months  or  a  year  previ- 
ous thereto,  he  had  lived  in  Franklin  Township,. in  said  county  of  Johnson,  and  voted 
in  said  township.  He  was  then  asked  to  state  for  whom  he  voted  for  the  office  of 
treasurer  of  said  county.  The  counsel  of  Wheat  objected  to  the  witness  answering  the 
question  for  the  reasons — 

1st.  That  the  ballot  of  the  witness  was  the  best  evidence. 

2d.  Because  the  ballot  of  the  witness  and  others  had  been  put  in  evidence  by  the 
contestor. 

3d.  Because  oral  evidence  is  not  admissible  when  record  evidence  is  to  be  had. 

The  court  below  overruled  the  objections  and  permitted  the  witness  to  testify  that 
he  had  voted  for  Eagsdale  for  treasurer  :  to  which  ruling  of  the  court  the  defendant's 
counsel  excepted. 

Now,  what  is'  the  proper  mode  of  examining  a  witness  in  such  a  case  as  this  1  The 
court  says : 

The  record  before  us  discloses  the  fact  that  the  ballots  counted  out  at  the  Franklin 
poll  were  before  the  court ;  and  if  they  were  not,  if  the  witness  could  identify  his 
ticket,  and  it  had  not  been  destroyed,  it  would  have  been  the  best  evidence  of  the  fact 
for  whom  he  voted. 

We  think,  therefore,  that  the  witness  should  first  have  been  asked  if  he  could  iden- 
tify his  ticket,  and  if  he  answered  in  the  affirmative,  search  should  have  been  made 
for  it. 

We  are  aware  that  this  course  of  examination  would  most  probably  be  of  but 
little  practical  importance,  as  but  few  voters  would  be  able  to  identify  their  ticket ; 
but  when  insisted  on,  it  would  be  the  proper  course  of  examination,  it  being  in  con- 
formity with  the  strict  rulee  of  evidence. 

The  judgment  below  is  reversed. 

It  does  appear  from  the  evidence  that  Mr.  Eeid  made  sundry  objec- 
tions to  the  evidence.  It  does  not  appear  that  he  evfr  made  any  such 
objections  as  those  stated  by  the  court  in  the  case  just  cited.    It  does 
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not  "appear  that  the  tickets  were  before  the  notary  swearing  the  wit- 
nesses, or  before  the  witnesses  being  sworn.  We  therefore  agree  with 
the  court  in  saying  that  the  question  supposed  to  be  indispensable  would 
have  been  of  little  practical  importance.  There  were  1,161  tickets  in 
this  box  for  Congress,  and  it  would  be  almost  absurd  to  suppose  voters 
could  identify  their  tickets  from  such  a  number  after  a  lapse  of  several 
months.  Under  all  the  evidence  before  us  we  believe  that  Mr.  Julian 
received  at  this  poll  not  less  than  551  votes.  There  were  returned  for 
him  475  votes,  or  76  less  than  he  certainly  received.  The  76  votes  taken 
froni  him  were  given  to  Mr.  Eeid ;  1,183  persons  voted.  Itds  admitted 
that  32  did  not  vote  for  Congress.  It  is  proved  that  the  board  adjourned 
two  or  three  times  from  twenty-live  to  forty  minutes.  The  opportunity 
was  abundantly  afforded  for  the  commission  of  the  fraud.  Whether 
intentional  or  not  on  the  part  of  the  officers  is  no  matter ;  the  result  is 
the  same.  This  correction  woqld  make  a  difference  of  152  votes.  Ad- 
mitting the  return  of  this  precinct  as  corrected  by  the  evidence,  Mr. 
Julian  would  have  a  majority  of  64  votes. 

The  contestee,  however,  is  not  satisfied  with  this  result.  He  insists 
that  this  entire  return  shall  be  rejected,  and  that  he  shall  be  allowed  a 
credit  for  the  votes  he  has  established  for  himself  in  this  precinct. 

Much  has  often  been  said  about  the  will  of  the  majority,  the  security 
of  the  ballot-box,  and  the  importance  of  a  general  and  cordial  acquies- 
cence by  all  in  the  result  of  elections.  For  the  most  part  these-  general 
remarks  are  tru<!  and  entitled  to  great  consideration.  But  it  is  equally 
important  that  such  elections  should  be  fair,  and  should  be  legally  and 
honestly  conducted.  We  can  conceive  of  no  greater  danger  to  our  insti- 
tutions than  such  as  would  arise  among  the  people  by  reason  of  a  con- 
viction that  their  will  as  expressed  at  the  polls  had  not  been  correctly 
reported  by  the  officers  conducting  the  election,  or  that  designing  and 
wicked  men  had  fraudulently  defeated  their  intentions.  To  prevent  this, 
every  proper  guard  should  be  furnished  and  nothing  should  be  omitted 
which  is  necessary  to  insure  fairness  and  preserve  public  confidence. 
Elections  should  not  be  set  aside  for  want  of  mere  form,  for  innocent  or 
unintentional  irregularities.  On  the  other  hand,  all  the  mandatory  pro- 
visions of  the  law  must  be  observed,  or  the  election  cannot  and  should 
not  be  sustained.  These  questions  have  often  been  considered  by  the 
courts  of  the  country,  by  this  House,  and  by  the  legislatures  of  the 
several  States  of  the  Union.  In  order  to  arrive  at  a  just  conclusion  in 
this  case,  we  propose  to  submit  some  authorities  on  the  subject  of  sus- 
taining and  rejecting  returns  of  elections  for  various  reasons. 

In  Boileau's  case,  (2  Parsons,  503,)  decided  in  1845,  although  sustain- 
ing the  election,  the  court  saj^  that — 

In  a  case  in  which  it  is  shown  that,  in  making  the  preparatory  arrangements  for 
holding  an  election,  a  reckless  disregard  of,  or  a  criminal  carelessness  as  to,  the  direc- 
tions of  the  law  has  been  manifested,  we  would  hold  such  an  election  undue  and  illegal. 

And  again,  in  the  same  case,  they  say : 

This  court  would  not  Jiesitate  in  setting  aside  an  election  where  they  are  c<u:vinccpd 
that  in  conducting  it  the  laws  of  the  Commonwealth  have  been  infracted. 

In  Kneass's  case,  decided  in  1851,  (2  Parsons,  553,)  the  whole  tenor  of 
the  opinion  of  the  court  shows  clearly  that  the  entire  poll  should  be  re- 
jected for  fraud  or  gross  irregularities. 

In  the  case  of  Mann  vn.  Cassidy,  decided  in  1857,  (1  BrewvSter,  60,) 
the  court  say : 

The  care  which  this  conrt  has  taken  in  former  cases  to  guard  the,  honest  expression 
of  the  will  of  the  people  through  the  ballot-box  from  being  affected  by  the  omissions  or 
neglects  of  election  officers  to  perform  what  has  been  improperly  styled  "  mere  direct- 
ory dnties"  seems  to  have  been  greatly  misapprehended. 
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It  never  was  the  intention  of  this  court  to  throw  around  election  officers  a  shield  of 
technicality  which  would  interfere  with  the  fair  examination  of  their  ofScial  acts  or 
omissions.  A  mere  slip,  which  can  have  no  effect  upon  the  integritj'  of  the  proceeding, 
ought  not  to  vitiate  it;  hut  where  it  is  disclosed,  in  the  progress  of  a  judicial  investi- 
gation, that  gross  frauds  have  been  allowed  by  the  officers  of  an  election,  or  that,  by  their 
whole  course  of  conduct,  they  have  invited  persons  to  pollute  the  hallot-hox  by^'aud- 
ulent  or  illegal  votes,  shall  it  be  contended  that,  because  the  parties  contesting  such 
election  have  not  been  able  to  point  distinctly  in  their  petition  to  every  act  of 
omission  or  commission  by  which  the  result  has  been  attained,  the  court  investigating 
the  case  is  powerless ;  and  though  convinced  that  the  will  of  the  people,  as  truly 
expressed,  has  been  outraged  by  fraud,  must,  therefore,  close  its  doors,  and  deny  the 
people  the  very  redress  that  the  law  requires  the  constituted  tribunal  to  afford? 

If  sucli  were  the  rule  by  which  like  cases  have  heretofore  been  measured,  it  is  now 
full  time  to  abandon  it.  The  exigency  of  the  times  requires  a  more  sensible  one.  But 
the  rule,  as  lieretofore  applied,  is  not  of  so  puerile  a  character.  It  will  not  shield  gross 
irregularities.  It  will  not  hold  valid  the  acts  of  election  officers,  when,  for  the  per- 
petration of  those  very  acts,  the  officers  themselves  are  responsible  to  the  criminal  law, 
and  subject  to  punishment. 

And  it  is  tiine  that  both  the  officers  of  election  and  the  people  by  whom  they  are 
chosen  should  understand  that  incompetency,  inefficiency,  and  neglect  on  the  part  of 
those  conducting  an  election  may  entirely  vitiate  it,  and  even  the  fair  and  honest  voter 
be  disfranchised  thereby.  In  this  there  is  no  real  hardship.  The  voter  must  guard  his 
rights  in  time.  If  he  neglect  them,  and  they  be  stolen  away  from  him,  why  should  he 
complain  ?  Will  any  fair  man  object  that  votes  illegally  received  stall  be  removed 
from  the  ballot-box  ?  Surely  no  honest  man,  nor  honest  candidate,  can  desire  to  suc- 
ceed by  illegal  means. 

Ill  the  case  of  Thompson  vs.  Bwing,  (1  Brewster,  109,)  the  court  says: 

Our  duty,  therefore,  is  to  ascertain  whether  any  fraud  has  been  perpetrated,  or 
whether  the  ii'regularities  and  negUgencies  have  been  so  gross  as  to  prevent  us  from 
relying  upon  anything  that  the  election  officers  have  done,  in  which  cases  we  should 
be  bound  to  require  proof  from  those  who  sustain  their  acts  or  to  disregard  them 
entirely.  This  was  the  doctrine  applied  by  this  court  in  the  case  of  Mann  to.  Cassidy, 
and  we  see  no  reason  to  change  it. 

It  has  long  been  held  by  all  the  judicial  tribunals  of  the  country,  as 
well  as  by  the  decisions  of  Congress  and  the  legislatures  of  the  several 
States,  that  an  entire  poll  should  always  be  rejected  for  any  one  6f  the 
three  following  reasons : 

1.  Want  of  authority  in  the  election  board. 

2.  Fraud  in  conducting  the  election. 

3.  Such  irregularities  or  misconduct  as  render  the  result  uncertain. 
We  are  clearly  of  opinion  that  the  first  and  third  reasons  were  sufff- 

ciently  shown  in  this  case. 

If  the  second  reason  has  not  been  established  against  the  ofldcers  con- 
ducting the  election,  it  has  been  abundantly  shown  that  these  officers 
afforded  the  opportunity  for  some  one  else  to  commit  the  fraud,  if  they 
did  not  do  so  themselves. 

This  House  has,  in  very  many  cases,  rejected  the  entire  polls  for  the 
several  reasons  before  stated,  or  for  either  one  of  them.  These  decis- 
ions commenced  many  years  ago,  and  have  continued  regularly  until 
the  present  time.  Jackson  vs.  Wayne,  1793,  (Contested  Elections,  vol.  1, 
]).  47 ;)  McFarland  vs.  Purviance,  1804,  (same  vol.,  p.  131 ;)  Easton  vs.  Scott, 
1816,  (same  vol.,  p.  272;)  McFarland  vs.  Culpepper,  1807;  Draper  vs. 
Johnson,  1832,  (same  vol.,  p.  710;)  Howard  vs.  Cooper,  (2  vol.  Contested 
Elections;)  Blair  vs.  Barrett,  (2  vol.  Contested  Elections,  p.  308;)  Knox 
vs.  Blain,  (2  vol.  Contested  Elections,  p.  521;)  and  other  cases  therein 
cited. 

Both  volumes  of  contested  election  cases  in  Congress  are  full  of  such 
precedents.  Delano  vs.  Morgan,  Myers  vs.  Moft'at,  Covode  vs.  Foster, 
and  numerous  other  cases  not  yet  reported,  are  to  the  same  effect. 

In  the  trial  of  the  Pennsylvania  contested  elections  of  1867,  the  courts 
say  :  (1  Brewster,  171 :) 

The  right  of  an  elector  rests  on  no  uncertain  or  questionable  foundation.    It  is  clearly 
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defined  in  the  fundamental  law  of  the  laud.  The  possessor  of  this  franchise  holds  a 
title  to  its  enjoyment  that  is  beyond  the  power  of  the  legislature  to  take  from  him,  or 
■within  the  limits  of  the  Constitution  to  abridge. 

This  right  is  thns  sacredly  guarded  because  ours  is  a  government  "of  the  people,  for 
the  people,  and  by  the  people,"  and  when  their  will,  expressed  through  the  instrumen- 
tality rtf  a  popular  election,  has  been  ascertained,  it  shall,  with  all  due  fidelity,  be 
established  and  maintained. 

But  the  elective  franchise,  like  other  rights,  is  not  one  of  unrestrained  license.  In  a 
government  of  law,  the  laiW  must  regulate  the  luauner  in  which  it  must  be  exercised. 
The  time  and  occasion  and  mode  of  voting  are  to  be  prescribed  by  the  legislature,  except 
m  so  far  as  the  Constitution  has  a  voice  of  its  own  on  the  subject;  and  therefore  it  is 
that  laws  have  been  passed  for  the  creation  of  election  ofiicers ;  regulating  the  hours 
of  the  day  during  which  the  elections  shall  be  held;  the  proof  necessary  to  establish 
the  right  to  vote ;  the  qualification  of  election  ofllicers;  the  assessment  of  taxes  required 
to  be  paid  by  the  voter ;  the  record  which  is  to  be  kept  of  the  vote  having  been  polled : 
the  way  in  which  the  result  shall  be  ascertained,  and  the  return  made  up  and  preserved. 

The  election  privilege  is  not,  therefore,  a  mere  constitutional  abstraction,  but  is  to 
be  exercised  in  subordination  to  law,  and  on  proof  of  title  of  the  person  claiming  its 
exercise.  The  right,  however  well  founded  in  fact,  may  be  lost  for  want  of  such  evidence 
of  title  as  the  law  demands,  just  as  the  possession  and  enjoyment  of  property,  secured 
by  the  declaration  of  rights  to  the  citizen,  may  be  taken  away  or  withheld  from  him 
for  the  want  of  the  necessary  evidence  of  ownership. 

We  are  aware  of  the  fact  that  it  is  often  argued  in  defense  of  irregu- 
larities, bad  faith,  and  even  fraud  in  conducting  elections,  that  it  is 
hard  to  disfranchise  the  honest  voter  by  reason  of  the  mistakes  or  mis- 
conduct of  election  officers.  This  view  has  been  so  completely  answered 
by  the  judges,  in  the  opinions  already  cited,  that  little  more  need  be 
said  on  this  point.  It  might  be  well,  however,  to  add  that  no  legal  voter 
is  disfranchised  by  throwing  out  a  fraudulent  poll.  The  only  effect  of 
such  action  by  the  proper  tribunal  is  to  destroy  the  prima  facie  charac- 
ter of  the  return,  and  to  deny  to  the  oflQcial  acts  of  such  officers  the 
legal  presumption  of  correctness  usually  accorded  to  the  conduct  of 
faithful  agents.  The  way  is  always  open  to  every  candidate  upon  the 
trial  of  any  contested  election  case  to  come  forward  and  prove  the  vote 
which  he  received  at  any  and  every  assailed  precinct.  In  the  case  now 
under  consideration  the  intention  of  the  sitting  member  to  assail  the 
precinct  alleged  to  be  fraudulent  was  clearly  made  known  and  notice 
given  to  the  contestant  to  that  effect.  He  was  represented  by  able  and 
skillful  counsel,  and  is  a  lawyer  himself.  No  one  knew  better  than  he 
the  great  importance,  and  indeed  the  actual  necessity,  of  sustaining  the 
poll  attacked  by  his  adversary. 

The  committee  therefore  regard  the  fact  that  contestant  made  no 
effort  whatever  to  prove  the  votes  which  he  received,  or  to  which  he 
was  entitled,  in  the  district  assailed  bj'  the  contestee,  as  vei\v  strong- 
circumstantial  evidence  against  him.  The  only  reasonable  answer  to 
the  question  why  he  did  not  so  prove  his  vote  would  seem  to  be  con- 
tained in  the  answer  that  he  knew  he  could  not;  otherwise  he  certainly 
would  have  tried.  The  only  other  satisfactory  reason  which  we  can 
assign  is  the  fact  that  so  many  of  the  voters  had  been  called  and  sworn 
on  the  other  side  that  not  many  were  left  for  the  benefit  of  the  con- 
testant, even  if  he  had  seen  fit  to  make  an  effort  to  establisli  his  vote  at 
this  precinct  by  calling  and  swearing  the  voters.'  The  weight  of  this  pre- 
sumption is  very  greatly  increased  by  the  fact  that  while  the  trial  of  the 
case  was  in  i)rogress,  the  contestee  was  proceeding  to  prove,  and  did  actu- 
ally prove,  as  far  as  possible,  the  number  of  legal  votes  which  he  had 
received  in  the  precinct  which  he  had  assailed.  Under  this  state  of  facts 
it  would  hardly  seem  fair  to  charge  that  honest  voters  Avould  be  disfran- 
chised by  rejecting  this  poll.  All  that  is  done  by  such  action  of  any 
proper  tribunal  is  to  destroy  the  prima  facie  character  of  the  return 
itself,  leaving  the  voter  or  the  candidate  to  prove  his  right,  which  ought 
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not  to  be  considered  as  proved  by  certificates  of  persons  guilty  of  frau- 
dulent conduct,  or  not  qualified  to  give  them. 

We  now  propose  to  consider,  briefly,  the  manner  in  which  the  election 
was  conducted  at  the  south  poll  of  Wayne  Township,  in  the  light  of  the 
authorities  cited : 

1.  Four  hundred  and  seventy-five  votes  were  returned  for  Mr.  Julian ; 
he  has  proved  that  he  received  at  least  531,  and  probably  more.  To 
this  it  is  feebly  answered  that  the  tickets  and  returns  are  the  best  evi- 
dence. This  seems  like  begging  the  question.  The  fraud  would  evidently 
sustain  itself.  True,  the  evidence  of  coutestee  is  mostly  parol,  but 
it  is  just  such  testimony  as  that  which  enables  men  to  hold  their  prop- 
erty, to  defend  their  characters,  and  even  their  liberties  and  their  lives, 
in  courts  of  justice. 

ti.  Contestant  secured  a  recount  of  the  tickets — by  what  right  or  au- 
thority does  not  appear.  It  was  introduced  as  evidence  by  him,  how- 
ever, and  is  shown  by  the  testimony  of  Lyndeand  Parry,  (pages  41,  42, 
and  43.)  The  tickets  counted  1,181;  the  return  showed  1,183.  The 
tickets  counted  479  for  Julian  ;  the  return  gave  him  475.  The  tickets 
counted  670  for  Eeid ;  the  return  gave  him  67(j. 

3.  The  evidence  shows  that  a  few  persons  from  the  northern  precinct 
A'oted  at  the  southern.  The  offtcers  swear  they,  did  not  decide  that 
citizens  of  one  ward  could  not  vote  in  the  other.  On  the  contrary,  they 
say  they  supposed  that  they  could  do  so.  They  seemed  to  have  taken 
care  not  to  vote  themselves  at  their  own  poll.  There  were  1,183  persons 
voted  at  this  precinct.  It  would  seem  very  strange  that  among  this 
large  number  no  three  men  could  be  found  who  could  read  and  under- 
stand a  line  of  the  statute  directing  where  persons  should  vote,  or  com- 
prehension enough  to  know  that  the  same  voters  could  not  have  two 
lawful  places  of  voting  at  the  same  time. 

4.  There  was  no  lawful  registration  of  voters  in  this  precinct.  The 
law  (act  of  March  11,  1867,  sees.  2  and  6)  provides  how,  when,  and  by 
whom  a  registration  of  a  new  district  shall  be  made.  Only  one  man 
(Mr.  Kosa)  of  the  entire  board  was  a  citizen  of  this  precinct  or  qualified 
to  act.  Here  it  is  urged  in  reply  that  if  this  registry  was  bad  so  was  that 
of  the  north  ward.  The  argument  is  not  sound.  Parry,  (township 
trustee,)  Lynde,  and  Lacey  (35  and  36)  all  resided  in  the  north  ward, 
and  all  acted  in  making  out  the,  registration.  Their  action  as  to  the 
north  ward  was  entirely  valid.  As  to  the  south  ward  it  was  mere  sur- 
plusage and  entirely  illegal. 

5.  In  one  ward  Mr.  Julian  was  scratched  39  votes  out  of  a  poll  of  1,151 
republicans.  If  this  be  a  true  return  (south  ward)  he  was  scratched  185 
by  their  neighbors  on  a  poll  of  660  republican  votes. 

6.  The  law  (sec.  28)  expresssly  forbids  any  announcement  of  the  result 
until  after  the  closing  of  the  polls  and  the  counting  of  all  the  tickets. 
This  was  disregarded  by  the  officers. 

7.  The  law  commands  a  continuous  session  of  the  board  (sec.  3)  until 
the  work  shall  be  completed.    This  was  repeatedly  violated. 

8.  Every  provision  of  the  law  in  regard  to  the  manner  of  "counting 
out  the  vote  was  disregarded,  and  persons  wholly  unauthorized  were 
admitted  to  the  room  while  this  was  being  done,  and  one  of  those  per- 
sons actually  assisted  in  the  work.    (Pages  9,  10.) 

9.  The  law  commands  that  the  ballot-box  shall  be  guarded,  and  its 
custody  belongs  to  the  ofScers.    This  was  also  disregarded  and  defied. 

10.  The  law  provides  that  the  inspector  shall  appoint  the  judges, 
These  two  judges  were  chosen  by  the  crowd. 

H.  Mis.  Doc.  162 53 
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11.  The  ballots  were  carried  from,  the  proper  district  and  counted  in 
another. 

12.  The  law  requires  that  affidavits  and  papers  taken  or  received  by 
the  board  during  the  day  shall  be  returned  by  the  judge  to  the  counter 
board,  to  be  filed  with  the  clerk  of  the  circuit  court.  Lacey,  the  judge, 
swears  that  this  was  not  done. 

13.  The  inspector  and  both  of  the  judges  resided  outside  of  the  district. 
They  were  wliolly-disqualified  and  without  authority  to  act.  The  fourth 
section  of  the  act  of  1852  provides  that  some  elector  of  the  neic  precinct 
sludl  be  appointed  by  the  board  (commissioners)  as  inspector^  and  that 
such  inspector  shall  appoint  two  qualified  voters  of  the  precinct  as  judges. 
The  third  section  of  the  act  of  1859  provides  that  in  case  of  a  new 
precinct,  the  inspector  shall  appoint  tico  qualified  voters  of  the  precinct  as 
judges.  The  proviso  to  the  second  section  of  the  act  of  1867  declares 
that  in  case  of  a  new  district  three  freeholders  shall  be  appointed  besides 
the  trustee,  and  the  oue  first  in  order  of  appointment  shall  be  inspector 
of  the  new  place  of  voting,  the  second  shall  be  clerk  at  the  new,  and  the 
third  at  the  old,  place  of  voting.  But  the  new  law  cbntains  no  repealing 
clause  ;  it  is  in  no  way  inconsistent  with  the  acts  of  1852  and  1859,  as 
all  could  have  full  force  and  effect  if  the  board  of  commissioners  would 
make  their  order  of  appointment  in  accordance  with  the  law ;  that  is, 
place  residents  of  the  new  precinct  as  JSTos.  1  and  2,  and  a  resident  of 
the  old  precinct  as  No.  3,  in  the  order  of  appointment.  It  is  a  well  set- 
tled rule  of  construction,  that  one  statute  shall  not  be  held  to  repeal 
another  unless  wholly  inconsistent  therewith,  or  an  intention  to  repeal 
be  manifest.  But  even  if  the  law  of  18G7  had  repealed  those  of  1852  and 
1859,  the  case  would  be  in  no  way  different.  In  that  case  Lynde  would 
ha\e  been  inspector,  and  Eosa  clerk,  of  the  south  precinct,  and  Lacey 
cleilc  of  the  north  precinct,  and  two  qualified  voters  of  the  south  ward 
would  have  been  judges  therein.  It  is  therefore  manifest  that  they  did 
not  proceed  under  the  law  of  1867.  Indeed,  we  can  conceive  of  no  law 
under  which  they  could  have  acted.  They  do  not  now  pretend  to  show 
any  law  to  justify  their  pretensions,  and  neither  the  contestant  nor  any 
one  for  him  has  attempted  to  i)roduce  any  law  to  justify  their  usurpation. 
On  behalf  of  the  contestant,  however,  it  is  urged  that  these  persons 
were  officers  de  facto,  although  it  is  conceded  that  they  were  not  officers 
dejure.  A  lai'ge  number  of  authorities  have  been  cited  to  this  j)oint. 
It  is  freely  admitted  that  the  distinction  between  officers  de  facto  and 
dejure  is  not  well  defined,  The  decisions  of  the  House,  and  even  the 
decisions  of  courts,  on  this  question  are  somewhat  inconsistent  and  con- 
flicting. While  we  admitted  that  party  spirit  and  surrounding  circum- 
stances have  produced  such  apparent  inconsistency  in  the  decisions  of 
the  House,  yet  we  venture  to  assert  that  in  no  case  has  it  ever  been  held 
that  persons  were  officers  de  facto  who  did  not  possess  the  qualifications  re- 
quisite for  officers  dejure. 

In  the  case  of  Delano  vs.  Morgan  even  the  minority  of  the  committee 
(democratic)  reported  in  favor  of  excluding  the  entire  poll  of  Blue  Eock 
Township,  and  gave  as  a  reason  for  so  doing  that  the  polls  had  been 
closed  by  the  oiiicers  for  about  one  hour  so  as  to  enable  them  to  take 
dinner.  To  sustain  this  decision  they  quote  the  opinion  of  Judge  Brink- 
erhoft,  of  Ohio,  arid  yet  in  that  case  there  was  no  pretense  that  the  bal- 
lot-box was  tampered  with,  but  that  the  judges  rather  acted  in  igno- 
rance of  what  their  duties  were.  This  case  (Delano  vs.  Morgan)  is  di- 
rectly in  point  in  regard  to  the  distinction  we  have  attempted  to  make 
as  to  officers  de  facto.  One  of  the  officers  of  the  Pike  Township  election 
was  disqualified;  the  poll  was  rejected.    The  debates  on  this  case  are 
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full  to  the  point,  and  the  couclusion  is  full  a,nd  complete  in  favor  of  the 
distinction  we  malce.  One  may  be  an  officer  de  Jacto  who  has  been  ir- 
regularly or  improperly  appointed  or  selected,  and  his  acts  may  be  bind- 
ing on  third  persons ;  but  in  a  case  of  personal  disqualification  of  the 
officer  for  reasons  which  could  not  be  cui'ed  by  a  change  in  the  manner 
of  his  selection,  the  rule  is  universal  that  he  can  have  no  jurisdiction, 
and  all  his  acts  are  void  from  the  begiiming  for  want  of  authority.  It 
has  been  warmly  urged  on  behalf  of  the  contestant  that  he  suftereel  a 
great  injury  at  the  bauds  of  the  board  of  judges  of  Wayne  County.  He 
vigorously  denies  their  right  to  reject  or  omit  the  poll  of  any  township 
or  precinct.  Were  this  a  question  of  the  prima  facie  right  to  the  seat, 
had  this  committee  had  charge  of  the  credentials  of  the  claimants,  such 
a  question  would  have  challenged  our  careful  consideration.  But  this 
is  not  a  question  of  that  character.  We  are  required  to  examine  the 
case  upon  its  merits;  to  find  out  the  will  of  the  people  of  that  congres- 
sional district,  and  to  determine  who  was  honestly,  fairly,  and  legally 
elected.  W^e  do  not  consider  it  important  to  review  the  action  of  these 
judges ;  we  do  not  know  officially  upon  what  grounds  they  acted.  If  we 
are  correct  in  our  conclusion  in  regard  to  the  last  point  made  against 
the  south  poll  of  Eichmond,  it  would  follow  that  the  judges  were  correct 
iu  their  action.  M.  M.  Lacey  was  the  return  judge;  he  did  not  live  in 
the  district ;  he  held  no  office  and  had  no  legal  right  to  hold  any  therein; 
he  was  just  as  much  a  stranger  to  this  poll  as  if  he  had  lived  in  a  re- 
mote corner  of  the  county,  or  in  any  other  county  of  the  State,  or  in  any 
other  State  in  the  Union.  The  board  had  no  legal  right  to  receive  any 
return  from  him  Had  he  been  a  foreigner,  a  citizen  of  China  or  Mada- 
gascar, he  could  have  been  received  with  the  same  ijropriety  as  could 
this  citizen  of  a  different  election  district. 

On  a  careful  review  of  the  whole  case  we  see  no  good  reason  to  dis- 
turb Mr.  Julian  in  the  enjoyment  of  the  seat  he  now  occupies. 

The  committee  therefore  offer  the  following  resolutions : 

Resolved,  That  John  S.  Eeid  was  not  elected  and  is  not  entitled  to  a 
seat  as  a  member  of  this  House  from  the  fourth  congressional  district  of 
the  State  of  Indiana. 

Resolved,  That  George  W.  Julian  was  duly  elected  and  is  entitled  to 
hold  the  seat  he  now  occupies  as  Eepresentative  from  the  fourth  con- 
gressional district  of  the  state  of  Indiana. 

Resolved,  That  there  be  paid  to  the  contestant,  John  S.  Eeid,  from  the 
contingent  fund  of  the  House,  the  sum  of  ,  in  full  of 

all  expenses  touching  said  contest. 

KECAPITULATION. 

Counting  south  ;poll  of  Wayne  Township. 

John  S.  Eeid— 

Certificate  of  secretary  of  state 13, 297 

Error  in  Union  County 5 

South  precinct,  Wayne  Township 676 

Illegal  votes  admitted 2 

Voted  for  Julian  as  proved 76 

78 

^—        598 

Total  for  Eeid 13, 900 
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George  W.  Julian — 

Certificate  of  secretary  af  state 13, 413 

Eeturu  of  south  poll,  Wayne  Township 475 

Proved  at  this  poll  in  addition 76 

Total  for  Julian 13,  964 

Total  for  lieid , 13,  900 

Majority  for  Julian  without  rejecting  any  poll 64 

Bejecting  south  poll  of  Wayne  Township. 
George  W.  Julian — 

Certificate  pf  secretary  of  state 13, 413 

Proved  in  south  poll  of  Wayne  Township 551 

Total  for  Julian.  .• 13, 964 

John  S.  Eeid — 

Certificate  secretary  of  state 13, 297 

Error  in  Union  County 5 

Proved  in  south  poll  of  Wayne  Township 60 

Total  for  Eeid 13, 362 

Total  for  Julian 13,  964 

Julian's  majority 602 


Table  A. — Persons  who  swear,  without  any  reservation,  that  they  voted 

for  Mr.  Julian. 


No. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 


Adams,  Heury 

Adams,  Nelson 

Addington,  Abijah 

Addington,  Leander  . . . 
Addlemian,  Benjamin  F 
Addeman,  Joseph  P  . .. 

Albertson,  James 

Allen,  Alonzo 

Allen,  Samuel  S 

Alexander,  William  W 

Arknent,  Edward 

Arknent,  Edward  G  . . . 

Austin,  William  W 

Avery,  Increase  J 

Axford,  Harris  W 

Ayler,  Augustus 

Baer,  Oliver  P 

Baltzley,  Joseph 

Barkalow,  James 

Barker,  Matthew  M  . . . 

Barnes,  George  W 

Barnes,  Samuel  F 

Barnes,  Samuel  F 

Barnes,  Shapleigh  F  . . . 

Barnitt,  Samuel 

Bartel,  Fred 


Page. 

No. 

157 

27 

247 

28 

147 

29 

94 

30 

83 

31 

94 

32 

117 

33 

245 

34 

148 

35 

258 

36 

98 

37 

223 

38 

99 

39 

136 

40 

243 

41 

158 

42 

85 

43 

145 

44 

252 

45 

124 

46 

77 

47 

217 

48 

329 

49 

204 

50 

138 

51 

313 

52 

Page. 


Bartel,  William 

Baylies,  Edgar  M 

Beaman,  Charles  T 

Beechman,  William  M 

Bell,  Henry  W 

Bennett,  John  G 

Bennett,  Robert  E 

Bentley,  Henry 

Berheide,  John  H 

Betzold,  Joseph 

Biddleoomb,  Daniel  E 

Binns,  Amos  G ... 

Binns,  Richard 

Blakely,  John  H 

Blanchard,  Albert  H  . 
Blanchard,  William  . . 

Blease,  James 

Bogert,  Albert  H 

Bolander,  James  8 

Bolauder,  William 

Bond,  Peter 

Bo  we,  James  C 

Bowen,  Clovis  H 

Boyei,  William  C 

Bradbury,  Charles  E  . 
Brandel,  Jacob 


202 
251 
101 
143 
354 
326 
172 
221 

90 
186 
245 
264 
115 
335 
143 
158 
161 
244 
135 
237 
130 
314 
120 
207 

83 
239 
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Bre.hl,  George 

Brenizer,  David 

Brenizer,  William 

Brower,  James  B 

Brown,  Aaron 

Brown,  Albert 

Brown,  Clayton 

Brown,  Clinton 

Brown,  Evander  D. .. 

Brown,  Hugh 

Brown,  John  S 

Brown,  Samuel  C 

Buhl,  Fred 

Buhl,  James 

Bulla,  Thomas 

Burditt,  John  W 

Burgess,  Andrew 

Burgess,  John 

Burke,  Bartemus 

Burke,  Clinton  A 

Burkhaxdt,  Jacob  C . . 
Butler,  Benjamin  M  . . 
Butler,  Benjamin  M  .. 
Cadwallader,  Howard 
Cad^vallade^,  John  H 
Campbell,  Charles  A . 

Chander,  John  G 

Chappel,  AbelW  .... 
Charles,  Matthew  . . . . 
Cheseldine,  Andrew  . . 
Clarke,  William  H  . . . 
Clarke,  William  P  ... 

Clawson,  Mahlon 

Cofifin,  Charles  F 

Coggeshall,  Oliver  W 

Comer,  Robert  B 

Comstook,  Daniel  W  . 

Condo,  George  W 

Cool,  Simon  P 

Cox,  George  A 

Craig,  Lewis 

Crick,  Conrad 

Crocker,  Benjamin  . . . 
Crocker,  Martin  L  . . . 

Davenport,  Jacob 

Davenport,  Warner  . . 

Davidson,  James 

Davis,  Benjamin  W  .  - 

Davis,  Lewis  S 

Davis,  T.  Henry 

Dean,  Andrew  B 

Denker,  F.  William  . . 
Dennis,  William  T  . . . 
Dickinson,  Charles  A  . 
Dickinson,  Henry  C  . . 
Dickinson,  James  H  . . 
Dickinson,  Joseph  . . . 
Deukelecker,  Jacob  . . 

Dean,  Joseph 

Deugan,  John  C 

Deugan,  Styles 

Deue,  Isaac 

Du  Hadway,  Caleb  S. 
Eckerle,  Martin 


Page. 

No. 

91 

117 

241 

118 

183 

119 

259 

120 

242 

121 

337 

122 

314 

123 

334 

124 

120 

125 

236 

12G 

229 

127 

95 

128 

324 

129 

321 

130 

212 

131 

322 

132 

211 

133 

191 

134 

333 

135 

228 

136 

250 

137 

224 

138 

342 

139 

177 

140 

171 

141 

188 

142 

92 

143 

226 

144 

216 

145 

260 

146 

239 

147 

324 

148 

220 

149 

134 

150 

84 

151 

341 

152 

359 

153 

229 

154 

95 

155 

325 

156 

146 

157 

196 

158 

83 

159 

334 

160 

208 

161 

128 

162 

318 

163 

335 

164 

167 

165 

170 

166 

235 

167 

152 

168 

81 

169 

131 

170 

207 

171 

88 

172 

78 

173 

181 

174 

159 

175 

124 

176 

111 

177 

197 

178 

306 

179 

220 

180 

Edmondson,  Edward  . 

Edwards,  Alfred 

Edwards,  Elias ..  . 

Edwards,  Enos 

Edwards,  John 

Edwards,  Thomas 

Edwards,  William  H  . 

Elliott,  James  E 

Elliott,  Stephen 

Elliott,  Upton 

Elliott,  William 

Elliott,  William  P  .... 
Ell  wood,  William  J  ... 

Emrick,  August 

Emrick,  Henry 

Erbs,  David 

Erk,  Harmon  H 

Erwin,  Edwin 

Erwiu,  Samuel 

Essenmacher,  Charles  . 

Evans,  Isaac 

Evans,  Eli 

Fahyen,  Jacob 

Ferguson,  James  C 

Ferguson,  Thomas  J  . , 

Fetta,  C.  Henry 

Fetta,  Edward  C 

Fetta,  George  H 

Finney,  Joel  J 

Flenmiing,  David  M  . . 
Flemming,  Joseph  D  . . 
Flemming,  Thomas  W 
Fletcher,  Samuel  F  . . . 

Floyd,  John 

Folien,  Patrick 

Fossenkemper,  Henry  . 

Fox,  Simon 

Francisco,  Charles  . . . . 

Francisco,  Louis  J 

Fjee,  John  W 

Fryer,  James  H 

Fryer,  John  C 

Fryer,  Samuel 

Gaston,  Isaac , 

Gascoigne,  John 

Gandling,  Henry 

Gibbons,  EweU , 

GibbS,  IraB , 

Glass.  Frank  H 

Graff,  PaulC 

Graham,  Jacob 

Grant,  George  H 

Green,  James  P 

Green,  Timothy  V 

Green,  William  P  . . . . . 
Greenwood,  Joseph  T 

Griffith,  John  W 

Griffith,  Paul 

Griffith,  SethS 

Grottendich,  Henry . . 

Gross,  Joseph 

Gubbs,  JohnW 

Hadly,  Edwin 

Hadly,  Elwood 
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Hadly,  JobnC 

Hadly,  William  L 

Hale,  Miles  M 

Hamer,  Ellis 

Hand,  John  L 

Hantzsche,  Charles  P  . 

Harker,  James  F 

Harriman,  Simeon  B  - . 

Hartley,  George  N 

Harvey,  Charles 

Hastings,  Aaron  H  . . . 
Havvekotte,  "William  . . 

Hawke,  George  P 

Hayes,  James  M 

Hembaek,  Thomas 

Henley,  William 

Hill,  Albert  G 

Hill,  Charles 

Hill,  Clayton 

Hill,  Daniel 

Hill,  David  H 

Hill,  ElamB 

Hill,  Henry 

Henshaw,  William  B. . 
Hobbs,  Barnabus  C  , . . 
Hobbs,  Jlarmadnke  W 

Hodgin,  Jesse 

Hoerner,  David 

Hoffman,  Fred  W 

HoUaipd,  George 

Hollopetn,  Wilson 

HoUowell,  Silas 

Holmes,  John  W 

Hoover,  George 

Horuay,  Alexander  .  - . 

Hornay,  Daniel  C 

Hornay,  John  A 

Hort,  John  W 

Howard,  Isaac  E 

Howard,  Robert  A 

Hunt,  Alonzo 

Hunt,  Thomas 

Huntington,  Oren 

Hutson,  Albert  A 

Hutton,  Albert  E 

Ingleman,  Herman  H 

Ilitt;  Joseph  P 

Jeffries,  Reuben 

Jewell,  George 

Johnson,  Abram  S 

Johnson,  Calvin  R 

Johnson,  Pete 

Jones,  Alfred  P 

Jones,  Charles . 

Jones,  William  H 

Kelley,  Ethan  C 

King,  Edwin  R , 

King,  James,  sr 

King,  James,  jr 

Kirn,  Peter  P , 

Kloeker,  Frew  W 

Klute,  EberhardK.... 

Knopf,  Charles  H 

Knopf,  Henry  C 


No. 


83 

245 

327 

246 

112 

247 

331 

248 

329 

249 

195. 

250 

102 

251 

144 

252 

320 

253 

92 

254 

319 

255 

180 

256 

198 

257 

79 

258 

234 

259 

254 

260 

219 

261 

181 

262 

153 

263 

175 

264 

184 

265 

219 

266 

217 

267 

98 

268 

144 

269 

318 

270 

349 

271 

194 

272 

287 

273 

119 

274 

250 

275 

205 

276 

325 

277 

327 

278 

189 

279 

256 

280 

325 

281 

326 

282 

88 

283 

91 

284 

244 

285 

91 

286 

92 

287 

170 

288 

104 

289 

178 

290 

142 

291 

319 

292 

330 

293 

223 

294 

82 

295 

119 

296 

80 

297 

96 

298 

111 

299 

259 

300 

125 

301 

103 

302 

109 

303 

91 

304 

165 

305 

156 

306 

233 

307 

135 

308 

Name. 


Knopf,  Lewis 

Knopf,  Michael 

Knott,  William 

Koons,  Jeremiah 

Koons,  Benjamin 

Kramer,  George  F 

Lamb,  Henry  H 

Lamm,  Henry  J 

Lammest,  Christopher  - 
Lancaster,  William  S  - . 

Landwehr,  Fred 

Larsb,  La  Fayette 

Larsh,  Leroy 

Lawrence,  Daniel 

Leab,  Christian 

Leavitt,  Zebina  M 

Lesh,  Daniel 

Lewis,  William  A 

Lippincotfc,  Samuel  F  . . 

Little,  Henry 

Little,  Samuel  J 

Little,  Thomas 

Lloyd,  Edward 

Long,  Josiah  C 

Longnecker,  Ezra  K 

Lough,  David 

Loyd,  IBeujamin 

Ludlum,  Joseph 

Lunt,  Edward  C.  D 

Macy,  William  J 

Marmon,  Charles  H 

Marsh,  Timothy 

Marshall,  ChUrles 

Mason,  John  F 

Mather,  Phineas  E 

Maxwell,  Hugh  W 

Maxwell,  Samuel 

McClellen,  Thomas  W.. 
McClure,  Nathaniel  D.. 

McCuUough,  Lewis 

Mclsaacs,  Anthony 

Mclntyre,  John  H 

McKinnie,  A.  J 

McMeans  Alfred 

McMeans,  James  A 

McMinn,  William 

McNeal,  Thomas  B 

McPherson,  John  C 

McReynolds,  Michael  .. 

Meek,  Jere  L 

Meek,  Jesse  A 

Meek,  William  H 

Meerhoff,  Herman  H  . . . 

Mendenhall,  James 

Mendenhall,  James  R  . , 
Mendenhall,  Ludley  H  . 

Mering,  Luther  M 

Merkel,  William , 

Meyer,  Henry 

Miller,  Bentley  E 

Miller,  James  M 

Miller,  Nimrod 

Miller,  Otto  E 

Miller,  Sol.  A 
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No. 


309 

310 

311 

312 

313 

314 

315 

316 

317 

318 

319 

3-ill 

321 

32-2 

323 

324 

325 

326 

327 

328 

329 

330 

331 

332 

333 

334 

335 

336 

337 

338 

339 

340 

341 

342 

343 

344 

345 

346 

347 

348 

349 

350' 

351 

352 

353 

354 

355 

356 

357 

358 

359 

360 

361 

362 

363 

364 

365 

366 

367 

368 

369 

370 

371 

372 


Name. 


Milliken,  Joseph  R 

MitcheJl,  David  C 

Moellerinp;,  Fred 

Moffitt,  Alexander 

Moore,  Beujainin 

Moore,  Ira 

Moore,  Oliver 

Moore,  William  A  ^- . . 

Morningstar,  William  . 

Morris,  Enoch 

Morris,  Samuel  B 

Morrison,  Robinson  ... 

Morse,  Isaac 

Morse,  William  B 

Mote,  Elisha  J 

Jlote,  Henry  D 

Mote,  Marcus 

Mulford,  Asa  

Muller,  Bernard 

Mullett,  Francis 

Muuell,  Edward 

Meyer,  Henry 

Neagle,  Henry 

Newby,  Benoni 

Newby,  Isaac 

Newby,  Nathan 

Newby,  Samuel 

Newport,  Noble 

Nicholson,  Henry 

N'cholson,  John 

Nicholson,  William  ... 

Nordyke,  Charles  A  . . . 

Nordyke,  Ellis 

Nordyke,  Sylvanus 

Nye,  Josiina 

Overman,  Ephraim  . . . 

Owen,  Joseph  P 

Page,  George  G 

Parshal,  Henry 

Patch,  Charles  M 

Pattison,  Isaac  N 

Paulson,  Richard  A... 

Peel,  George  W 

Perry,  Oren 

Peterson,  Charles  P  ... 

Phillips,  Richard. . .. 

Pickens,  Robert 

Pickett,  JohnT 

Piehl,  Fred .'. 

Pilkington,  Arnold 

Pittman  Anthony 

Poe,  James  M 

Potts,  Edward  G 

Prescott,  Albert  J 

Prescott,  Caleb  S 

Prescott,  Edward  J  ... 

Railsbaok,  David 

Reed,  Albert  S 

Reeves,  Mark  E 

Rei  chert,  John 

Roberts,  Eli 

Roberts,  Henry  S    

Roberts,  Jonathan  . 

Rocastle,  Frederick 


Page. 


201 
232 
209 
140 
212 
312 
337 
339 
206 
225 
333 
105 
207 
173 

96 
105 

77 
114 
220 
149 
131 
215 
223 
150 
136 
■174 
160 
189 
225 

78 
227 
151 
151 
153 

81 
121 
204 
243 
322 
317 
148 
190 
162 
130 
168 
261 
313 
328 
203 
107 

88 
109 
143 
142 
254 
159 
106 
125 
215 
351 
85 
184 
184 
205 


No. 


373 
374 
375 
376 
377 
378 
379 
380 
381 
382 
383 
384 
385 
386 
387 
388 
389 
390 
391 
392 
393 
394 
395 
396 
397 
398 
399 
400 
401 
402 
403 
404 
405 
406 
407 
408 
409 
410 
411 
412 
413 
414 
415 
416 
417 
418 
419 
420 
421 
422 
423 
424 
425 
426 
427 
428 
429 
430 
431 
432 
433 
434 
435 
436 


Name. 


Rowlett,  Joseph  F 

Ruley,  Ambrose  P 

Ruley,  Sanuiel.  .* 

Rape,  Hamilton  N 

Russell,  George  W 

Samuels,  William 

Sanders,  Henry  F 

Sands,  David 

Scearce,  Henry  

Scearce,  Jonathan 

Schiefner,  Louis 

Schofer,  William 

Schoiield,  Samuel 

Schramm,  Louis 

Schroy,  Alfred 

Scott,  Alonzo 

Scott,  Francis  N 

Scott,  James  W 

Seiker,  Christ 

Soveringham,  John  D  .. 

Shelby,  Jacob  H 

Shoemaker,  Charles  H.. 
Shoemaker,  Robert  H  .. 

Shofer,  Harmon 

Shofer,  Louis  O 

Short,  John  H 

Sliute,  Richard 

Shute,  Samuel,  sr 

Simpson,  Robert- 

Skinner,  Sidney  M 

Smelser,  James 

Smith,  Henry  S 

Smith,  George 

Smith,  James 

Smith,  James 

Smith,  James  T.  N 

Smith,  John 

Smith,  John  P 

Seiners,  Charles  P 

Sennikson,  Hans  H 

Sparks,  Simon 

Spalding,  Francis  R 

Spencer,  William  F 

Spiekenheier,  John 

Stanton,  Edward 

Staub,  Alois 

Steen,  Henry 

Stephens,  Isaac 

Stevens,  Ephraim  M 

Stephenson,  George  T  .. 
Stephenson,  Thomas  R  . 
Stephenson,  William  F. 

Stamps,  Franz  J 

Stever,  Joel , . 

Stever,  Harvey 

Strawbridge,  David 

Strattan,  Samuel  F 

Strattan,  Simri 

Stuart,  Jonathan  H 

Stubbs,  Eli 

Stubbs,  Lewis  D 

Stnder,  George 

Studer,  John  T 

Study,  Abel  L 
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437 
438 
439 
440 
441 
442 
443 
444 
445 
446 
447 
448 
449 
450 
451 
452 
453 
454 
455 
456 
457 
458 
459 
460 
461 
462 
463 
464 
465 
466 
467 
468 
469 
470 
471 
472 


Name. 


Suffrins,  John 

S waine,  Jacob  H ^ 

Swalem,  John  J 

Talhelm,  Edward 

Tallielm,  Hezekiali  W 

Taylor,  Charles 

Taylor,  Frank 

Taylor,  Samuel  E 

Taylor,  William  L 

Teas,  Edward  Y 

Tempi etou,  Leonard  D 

Tennis,  Israel 

Terpering,  Eli 

Test,  Alpheus 

Test,  Lindley  M 

Test,  Oliver 

Test,  William  

Therdrer,  David 

Tliomas,  David 

Thomas,  Eli 

Thomas,  Jonathan 

Thomas,  Landon  E 

Thomas,  Samuel  H 

Thompson,  John  W 

Thompson,  William  M  

Thompson,  William  Marcus - 

Tolman,  Warren  A 

Unstank,  Joseph  A 

Updike,  Lawrence  I 

Updike,  Thomas  J 

Utsch,  Peter 

Vanneman,  Andrew  J 

Vanneman,  John  H 

Vanneman,  William  H 

Van  Tassel,  William  H 

Vase,  Jacob  J 


Page. 


106 

199 

147 

175 

108 

94 

311 

211 

86 

77 

82 

100 

255 

166 

218 

202 

165 

240 

77 

246 

82 

176 

104 

79 

139 

214 

351 

86 

82 

342 

239 

186 

166 

274 

316 

164 


No. 


473 
474 
475 
476 
477 
478 
479 
480 
481 
482 
483 
484 
485 
486 
487 
488 
489 
490 
491 
492 
493 
494 
495 
496 
497 
498 
499 
500 
501 
502 
503 
504 
505 
506 
507 
508 


Name. 


W.ait,  William  W 

Wallcer,  James  C 

Wallace,  Samnel 

Ward,  ObediahS 

Waring,  William  P  . . . 
Washburn,  Daniel- N  - . 

Wasson,  John  H 

Wefel,  GeAardH 

Weisbrod,  Adolph 

Wescott,  John  M 

AVettig,  Louis 

White,  Louis 

White,  Oliver 

Whitridge,  John  C 

Widup,  Sanders 

Wierkuk,  Hem-y  W  . . . 
Wiggins,  Charles  0  . .  - 

Wiggins,  Daniel  P 

Winder,  Joseph 

Wilkins,  James  E 

Wilkinson,  John 

Williams,  Alfred  K.... 

Wilson,  Daniel  H 

Wilson,  George 

Wilson,  Newby 

Wilson,  William  P 

Wiuterling,  Chris.  H  . . 
Wiltenberg,  Charles . . . 

Walfer,  Martin  H 

Walter,  Leonard , 

Woods,  Isaac  E 

Woods,.  Burgass 

Woodward,  ApoUes  . . . 

Wooters.  Eichard 

Yarrington,  Edward  W 
Yeo,  Jonas  W 


179 
320 
122 
257 

81 
124 

87 
169 
155 
103 
259 
265 

78 

87 
116 
222 

77 
1.37 
315 
267 
193 
241 
322 
328 
335 

96 
140 
193 
231 
168 
141 
331 

90 
318 
138 
261 


Table  B. -^Persons  tcho  swear  they  voted,  and  by  their  oivn  oaths  and 
others  are  proven  to  have  voted  for  Julian. 


Names  of  voters. 

Page. 

Names  of  witnesses. 

Page. 

Barrenpohl,  Christian 

213 
329 
338 
253 
93 
202 
266 
200 
176 
350 
117 
155 
242 
218 
155 
343 
205 

Clayton  Hunt 

263 

336 

Gibson,  Thomas 

George  Buhl ^ 

334 

Greesefelt,  Adam 

Sanmel  F.  .Judah 

262 

262 

William  Bartel 

264 

Henry  Fetta 

346 

Landwehr,  Henry 

Henry  Fetta 

346 

Lewis  D.  Stubbs 

203 

Nestor,  Thomas 

Johu  S.  Hunt 

352 

Newman,  Vincent  G 

John  P.  Smith 

329 

Ogborn,  Argus  C 

Eeulabach,  Enoch 

Daniel  W.  Mooremau 

266 

Brasheer  Hunt 

355 

Eobinson,  Francis  W 

Samuel  E.  Llppencott 

352 

Smith,  Charles  W 

James  T.  N.  Smith 

347 

Sterp,  James  M 

George  W.  Barnes 

Jolfa  P.  Smith 

343 

Steinhamp,  Henry 

329 
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Names  of  voters. 

Page. 

Names  of  ■witnesses. 

Page. 

317 
327 
337 
263 
226 

343 

Tapper,-  George 

Underwood,  John  C 

Ed.  T.  Burson  

340 

Thomas  Edwards .. 

345 

AVeber,  Jacob           ... ... 

H.  H.  Lonnikson  ..       .. 

344 

W^ertbeimer,  Jacob 

David  Homer                     .   - 

344 

Table  C. — Persons  who  are  proven  to  have  voted  for  Mr.  Julian. 


Names  of  voters. 


Page. 


Names  of  witnesses. 


Page. 


Arment,  George  W 

Butlei',  William , 

Cheeseman,  William , 

Dickinson,  Henry  W 

Davenport,  John 

Espy,  William  P : 

Ford,  David 

Free,  Joseph 

Hepp,  Charles  F.  A 

Hunt,  Jolin  S 

Kaufman,  Benjamin 

King,  Charles 

Layman,  William 

Leek,  Eobert  M 

Ogborn,  .Joseph 

Owen,  John  L 

Bitter,  John  A 

St.  Clair,  (or  Sinclair,)  John  . 

Tnschlagg,  Bennad 

Wittenberg,  Eobert 

Wallace,  Joseph  S 


.113 
!2i6 


317 

116, 352 

341 


250 


349 
'190 


Edward  G.  Arment 

Frederick  W.  Hofl'man 

Jaines  H.  Dickinson 

Martin  L.  Crocker 

Lindley  M.  Lest 

Wm.  W.  White  and  Jno.  W.  Free 


William  H.  Sands  ,. 

Otto  E.  Miller 

Charles  Wittenberg 
Charles  0.  Higgius  . 

Hugh  Brown 

Lindley  M.  Lest 

Charles  Wittenberg 


223 
310 

89 

334 
352 
179 


355 
331 
353 
344 

236 
352 

353 


Table  U. — List  of  persons  who  prolably  voted  for  Julian,  the  evidence, 
hoivever,  being  insufficient  to  establish  such  legal  conclusion,  the  weight  of 
evidence  and  probabilities  being  so  largely  in  favor  of  that  theory  as  to 
add  much  to  the  uncertainty  of  the  return. 


Names  of  voters. 


Page. 


Names  of  witnesses. 


Page. 


Federer,  George 

Goodhigh,  Frederick. 

Miller,  Benjamin 

Sevella,  Henry 

Lamson,  Daniel  C  . . . 

Edwards,  Elias 

Harvey,  William 

Harmel,  Jarvis 

Scearce,  Albert  L 

Seib,  Theodore  W  - . . 
Zlmmer,  Christian... 
Heitbrink,  Gerhard . . 
Massman,  Bernard  . . 

Parsons,  Jehu  M 

Robson,  Eichard 


311 
168 
320 
218 
325 
164 
126 
279 
292 
198 
•247 


David  Homer  . 
David  Hoeruer 
David  Homer  . 
John  P.  Smith. 


194 
194 
194 
129 
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Names  of  voters. 


Page. 


Names  of  witnesses. 


Page. 


Corpus,  Henry  C 

Barro-ws,  H.  N 

Boydson,  B.  S 

Elliott,  Charles  P 

Harter,  Andrew 

Luljert,  Henry 

Eue,  Richard 

Saner,  Adam 

Todd,  Hamilton 

Washbnrn,  William  . 

Jones,  John  M 

Jones,  Charles 

Smithmeyer,  Joseph  - 
Thomas,  Thomas  W  - 


96 

96 

110 

362 


Miller,  Otto  E 

Jndsou  Adams 

Lewis  D.  Stnbbs.. 
Lewis  D.  Stuhhs . . 
OttoE.  Miller.... 
OttoE.  Miller.... 
George  \V.  Barnes 
OttoE.  Miller.... 
Lewis  T>.  Stnbbs . . 
Lewis  D.  Stnbbs.. 


332 
354 
3.^8 
358 
332 
332 
343 
333 
.358 
358 


MINORITY  REPORT. 

Mr.  Eandall  submitted  the  following  as  the  views  of  the  minority: 

This  contest  comes  from  the  fourth  district  of  Indiana,  and  arises  out 
of  the  election  held  there  for  member  of  Congress  to  represent  that 
district  of  said  State,  on  the  13th  day  of  October,  1868. 

Tlie  district  embraces  the  counties  of  Fayette,  Union,  Wayne,  Frank- 
lin, Eush,  Shelby,  and  Hancock,  in  the  State  of  Indiana. 

There  were  only  two  candidates,  George  W.  Julian,  and  John  S.  Eeid, 
Mr.  Julian  received  the  certificate  of  election  from  the  governor,  was 
admitted  to  the  seat  and  still  occupies  the  same,  although  Mr.  Eeid  had 
a  majority  of  all  the  votes  cast,  by  the  official  returns.  Mr.  Eeid  iiled 
his  notice  of  contest,  with  speciiications  of  errors  relied  on  as  sufficient  to 
change  the  result  of  said  election  as  announced  by  the  governor. 

The  averments  of  the  contestant  are  embraced  in  nine  specifications, 
and  we  jjropose  to  simplify  them  as  far  as  possible,  that  we  may  get  at 
the  real  facts  and  points  at  issue. 

The  first  charge  of  the  contestant  is  an  allegation  that  he,  the  con- 
testant, Mr.  Eeid,  was  duly  elected  by  a  majority  of  legal  votes  cast  at 
said  election,  and  not  Mr.  Julian. 

The  second  and  sixth  specifications  of  the  contestant  can  be  consid- 
ered together,  relating  as  they  do  to  the  same  subject-matter,  and  are 
as  follows : 

2.  Becanse  that  in  Wayne  Conuty  the  clerk  of  said  county  certified  to  the  secretary 
of  state  that  you  had  received  in  said  county  at  said  election  4,041  votes,  and  that  I 
had  received  2,158;  whereas,  in  truth  and  in  fact,  you  received  4,516,  while  I  received 
2,834  votes  for  Congress,  as  is  shown  by  the  returns  of  the  several  poll-books,  tally- 
papers,  and  abstract  of  the  board  of  canvassers  of  said  county  of  Wayne,  and  State  of 
Indiana,  mailing  a  difference  in  my  behalf  of  201  votes. 

6.  Because  the  board  of  canvassers  of  the  county  of  Wayne  illegally  and  without 
right  rejected  and  refused  to  count  and  certify  the  poll  and  vote  of  the  south  precinct 
of  Wayne  Township,  in  Wayne  County,  which  had  been  lawfully  returned  to  the  board 
of  canvassers  of  said  county  by  the  inspector  and  judges  of  said  precinct;  rejecting 
and  refusing  to  receive  1,151  votes  lawfully  voted  at  said  precinct,  of  which  I  received 
676  votes  and  you  received  475  votes  for  Congress. 

The  third  specification  of  contestant  relates  to  an  alleged  miscount  of 
two  votes  in  Washington  Township,  in  Wayne  County,  which  ought  to 
have  been  counted  for  said  Eeid. 

The  fourth  specification  of  the  contestant  may  be  considered  at  the 
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same  time  ^'ith  the  seventh,  as  they  relate  to  the  same  issue,  to  wit,  the 
voting  at  the  north  poll  of  Wayne  Township,  in  Wayne  County. 

The  iifth  speciiication  relates  to  an  alleged  miscount  of  eleven  votes 
in  Clay  Township,  in  Wayne  County,  which  should  have  been  counted 
for  the  said  Eeid. 

The  eighth  specification  relates  to  an  alleged  miscount  of  forty 
votes  improperly  kept  from  Eeid  in  Rush  County,  but  as  no  proof  ap- 
pears to  have  been  taken  on  this  point,  we  dismiss  this  specificatiou, 
that  it  may  not  hereafter  confuse  the  case. 

The  ninth  specification  is  an  alleged  miscount  by  the  clerk  of  Union 
County  of  ten  votes  improperly  deducted  from  said  Eeid. 

In  reply  the  contestee,  Mr.  Julian,  makes  answer  to  the  foregoing  as 
follows : 

First.  That  the  said  Julian  was  duly  elected  by  seven  hundred  ma- 
jority.    This  is  in  reply  to  the  first  specification  of  the  contestant. 

Second.  He  makes  reply  to  the  second  and  sixth  specifications  of  the 
contestant  as  follows : 

And  for  further  answer  to  the  second,  sixth,  and  seventh  canses  assigned  for  said 
contest,  the  said  respondent  says  that  at  said  election  at  the  north  precinct  in  "Wayne 
1,112  votes  were  polled  for  this  respondent,  and  427  votes  for  the  contestant,  the  reg- 
istry of  the  votes  for  said  precinct  having  been  legally  and  regularly  made,  and  the 
election  thereat  being  legally  conducted  in  all  things,  and  the  votes  there  given  to  this 
respondent  being  legally  given ;  and  at  the  south  precinct  in  said  township,  660  legal 
votes  were  polled  for  tliis  respondent,  and  522  for  the  contestant,  though  it  is  true  that 
there  were  counted  as  having  been  voted  at  said  south  precinct  475  votes  only  for  this 
respondent,  and  676  votes  for  the  contestant.  But  this  respondent,  in  this  connection, 
alleges  it  to  he  true  that  said  vote  so  taken  at  said  south  precinct  Avas  illegal,  tinau- 
thorized,  fraudulent,  and  void,  and  was  correctly  so  held  by  the  board  of  canvassers  of 
AVayne  County,  and  by  said  board  properly  rejected,  and  was  not  counted  as  forming 
any  part  of  tlie  legal  vote  polled  at  said  township  of  Wayne,  in  this,  to  wit: 

1.  There  was  no  registry  for  said  precinct  of  the  legal  voters  resident  therein. 

2.  The  officers  conducting  the  election  at  said  precinct  were  not  residents  within  the 
limits  of  the  same,  or  legal  voters  therein. 

3.  The  ofiflcers  conducting  the  said  election  at  said  precinct  announced  the  result  of 
the  voting  on  several  occasions  before  the  polls  were  closed. 

4.  The  officers  conducting  said  election  at  said  precinct  removed  the  ballot-box,  tally- 
papers,  &c.,  from  the  place  of  holding  said  election  to  another  place  in  the  north  pre- 
cinct, where  the  votes  were  counted  and  the  final  result  made  known. 

5.  The  officers  conducting  said  election  in  said  precinct,  during  the  time  of  taking 
in  votes  and  before  the  counting  out  was  closed,  adjourned  on  three  several  occasions, 
leaving  the  ballot-box  alone  and  exposed  to  be  tamjiered  with  by  evil-disposed  persons 
for  at  least  forty  minutes  at  each  time. 

6.  Before  the  vote  was  finally  counted  out  and  the  result  made  known,  169  ballots 
which  had  been  legally  deposited  in  the  ballot-box  by  legal  voters  of  said  precinct  for 
this  respondent  were  fraudulently  removed  from  said  box  and  169  ballots  with  the 
name  thereon  of  the  contestant  fraudulently  put  in  said  box  in  lieu  thereof,  by  means 
of  which  fraudulent  conduct  in  making  said  exchange  of  ballots,  the  vote  of  this  re- 
spondent at  said  precinct  was  made  to  appear  to  be  only  475,  and  the  vote  of  the  con- 
testant was  made  to  appear  to  be  676,  and  the  same  were  so  counted,  and  subsequently 
rejected  as  above  stated,  the  count  so  made  showing  a  majority  at  said  precinct  of  201 
votes  for  the  contestant,  when  in  truth  and  in  fact  the  actual  majority  of  legal  votes 
polled  at  said  precinct  for  this  respondent  was  138. 

In  answer  to  the  third,  fourth,  and  fifth  specifications  of  the  contest- 
ant, the  contestee,  Mr.  Julian,  responds  as  follows: 

And  for  further  answer  to  the  third,  fourth,  and  fifth  causes  for  the  contest,  this  re- 
spondent says  he  knows  personally  nothing  as  to  the  facts  therein  alleged,  but  he  has 
been  informed  that  a  few  votes  of  this  character  were  polled  for  the  contestant  at  one 
or  more  of  the  polls  named  and  rejected,  but  that  the  same  were  subsequently  placed 
to  his  credit  and  counted  by  the  secretary  of  state,  thus  diminishing  tlie  majority  of 
this  respondent  to  what  it  is  stated  to  he  in  the  official  papers  on  file. 

The  contestee,  Mr.  Julian,  denies  the  truth  of  the  7th  specification  of 
the  contestant,  and  avers  that  the  poll  at  said  north  precinct  of  Wayne 
Township  was  regular  and  legal. 
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The  8th  specification  of  the  contestant  we  have  already  dismissed. 
To  the  9th  specification  he  makes  reply  that  the  charge  is  not  true. 

The  contestee,  Mr.  Julian,  in  addition  to  the  foregoing  makes  counter 
charges  as  follows : 

1.  That  Eeid  was  credited  with  172  illegal  votes  in  Wayne  County. 

II.  With  37  in  Union  County,  in  said  district. 

III.  With  135  in  Franklin  County,  in  said  district. 

IV.  With  72  in  Fayette  County,  in  said  district. 

V.  With  75  in  Rush  County,  in  said  district. 

VI.  With  16.5  in  Shelby  County,  in  said  district. 

VII.  With  101  in  Hancock  County,  in  said  district. 

VIII.  With  250  from  illegal  voters  brought  into  said  district  by  him. 

IX.  That  in  said  Franklin  County  there  were  844  votes  cast  at  irregular  and  illegal 
polls,  and  that  Eeid  was  credited  with  a  majority  of  330  of  them. 

2.  The  contestant,  in  person,  and  through  his  friends,  on  the  day  of  the  election,  and 
for  some  time  before,  was  actively  engaged  in  importing  persons  into  the  district,  not 
legal  voters  therein,  and  in  preparing  for  the  casting  of  their  votes  for  him  in  violation 
of  law ;  and  lie  says  that  in  this  he  was  successful,  especially  at  Brookville  and  Meta- 
mora,  in  Franklin  County ;  Conuersville,  in  Fayette  County;  and  Cambridge  City  and 
Richmond,  in  Wayne  County;  the  illegal  votes  thus  introdaced  and  polled  for  him  at 
said  polls  being  at  least  250.  And  in  this  connection  this  respondent  says  the  contest- 
ant, in  order  to  procure  such  illegal  votes,  and  the  transfer  of  voters  from  said  county 
of  Franklin  to  said,  Cambridge  City  and  other  polls  to  be  there  voted,  agreed  expressly 
with  such  voters,  in  person  and  through  his  friends,  to  pay  all  expenses  incidental  to 
the  traveling  and  transfer  of  such  voters  from  Metamora,  in  Franklin  County,  and 
otlier  places  in  and  out  of  the  divstrict  to  Cambridge  City,  and  other  polls  in  Wayne  and 
other  counties,  and  to  protect  them  in  voting  at  sucli  polls  as  they  might  attend  and 
vote  at,  and  by  such  means  contributed  largely  to  the  giving  of  the  said  250  illegal 
votes  for  him,  so  imported  into  the  district  and  transferred  from  place  to  place. 

3.  The  townships  of  Brookville,  Highland,  Metamora,  Ray,  Salt  Creek,  Springfield, 
aud  Whitewater,  in  Franklin  County,  were  each  one  precinct;  the  regular  and  only 
legal  voting  place  in  Brookville  Township  being  the  town  of  Brookville ;  of  Highland 
Township,  Highland  No.  1 ;  of  Metamora  Township,  Metamora ;  of  Ray  Township,  Old- 
enburg; of  Salt  Creek  Township,  Salt  Creek;  of  Springfield  Township,  Springfield 
Centre;  aud  of  Whitewater  Township,  Whitewater  No.  1.  And  this  respondent  says 
that,  without  authority  of  law,  and  in  violation  thereof,  an  additional  poll  was  opened 
in  each  of  said  townships  at  said  election,  where  votes  were  cast,  received,  and  counted 
for  the  diiferent  candidates  for  the  State  and  national  offlces  to  be  filled;  the  vote 
given  for  the  contestant  and  this  respondent  at  such  unauthorized  polls  being  as  fol- 
lows, to  wit :  At  said  unauthorized  poll  in  Brookville  Township,  the  contestant  received 
155  votes,  and  this  respondent  5  votes;  at  said  unauthorized  poll  in  Highland  Town- 
ship, the  contestant  received  56  votes,  and  this  respondent  15  votes;  at  said  unauthor-  . 
ized  poll  in  Metamora  Township,  the  contestant  received  29  votes,  and  this  respondent 
4  votes;  at  said  unauthorized  poll  in  Ray  Township,  the  contestant  received  53  votes, 
and  this  respondent  32  votes;  at  said  unauthorized  poll  in  Salt  Creek  Township,  the 
contestant  received  72  votes,  and  this  respondent  71  votes;  at  said  unauthorized  poll 
in  Springfield  Township,  the  contestant  received  123  votes,  and  this  respondent  84 
votes;  and  at  said  unauthorized  poll  in  Whitewater  Township,  the  contestant  received 
99  votes,  and  this  respondent  46  votes ;  making  an  aggregate  majority  for  the  contest- 
ant, at  said  unauthorized  polls,  of  310  votes,  and  swelling  to  that  extent  the  majority 
of  the  contestant  in  said  townships  and  in  said  county.  And  this  respondent  says  that, 
although  said  polls  were  unauthorized  by  law,  no  registry  of  the  voters  was  made, 
and  no  additional  precincts  were  establislied,  and  no  limitation  upon  the  right  to  vote 
at  such  polls,  except  that  of  residence  within  said  townships,  said  votes  were  counted 
by  the  persons  holding  said  elections  and  by  the  board  of  canvassers  of  said  county,  by 
which  means  the  majority  for  the  contestant  in  said  county  was  illegally  made  to 
appear  to  be  310  more  than  he  legally  received  or  than  ought  to  have  been  counted 
for  and  credited  to  him. 

As  no  testimony  was  .taken  by  the  contestee  to  §astain  any  of  the 
charges  made  by  him  as  to  illegal  voting  in  the  counties  of  Monroe, 
Franklin,  Fayette,  Eush,  Shelby,  and  Hancock  in  behalf  of  Mr.  Eeid, 
and  there  being  no  evidence  whatever  to  sustain  them,  I  dismiss  them 
from  the  case;  while  with  regard  to  the  charge  No.  3,  above  quoted,  as 
to  the  wrongful  establishment  of  several  of  the  polls  iu  Franklin  County, 
I  find  from  the  evidence  that  they  all  were  established  by  the  board  of 
commissioners  of  that  county,  who  alone  had  the  power  and  authority 
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to  do  so,  and  have  been  acknowledged  polling  places  for  many  years  in 
said  county,  acquiesced  in  by  all  parties,  and  the  votes  there  received 
legal  in  every  respect,  so  far  as  the  evidence  shows,  or  is  found  on  the 
record. 

The  contestee,  however,  does  not  press  these  questions  in  his  argu- 
ment, and  I  will  dismiss  them  with  the  other  as  wholly  unproven. 

Points  made  and  in  issue  by  Mr.  Eeid  under  the  notice  and  evidence : 

1.  As  to  the  legality  of  the  south  poll  in  Wayne  Township,  and 
whether  it  should  have  been  retained  and  counted. 

2.  The  legality  of  the  north  poll  in  Wayne  Township,  and  whether  it 
ought  not  to  be  rejected. 

3.  Whether  an  error  in  refusing  to  count  two  tickets  for  Eeid  was 
made  in  Washington  Township,  Wayne  County,  whereby  Eeid  was 
deprived  of  two  votes  which  he  should  have  had  counted  for  him. 

4.  Whether  an  error  in  count  was  made  in  Clay  Township,  Wayne 
County,  whereby  Eeid  was  deprived  of  eleven  votes'he  should  have  had 
counted  for  him. 

5.  Whether  an  error  in  the  casting  up  of  votes  in  Union  County  was 
made  whereby  Eeid  was  deprived  of  ten  votes  which  he  should  have 
had  counted  for  him. 

This  contest  coming  from  the  State  of  Indiana,  I  have  been  guided  in 
the  decision  of  it  by  the  laws  of  that  State  in  so  far  as  they  are  applica- 
ble, to  which  laws  both  gentlemen  have  referred  and  rely  on. 

Mr.  Julian  holds  the  seat  by  virtue  of  the  certificate  of  the  governor 
of  Indiana,  based  on  the  report  of  the  secretary  of  state  from  the  official 
returns  of  the  several  county  clerks  of  the  counties  composing  the 
fourth  congressional  district  in  said  State,  viz: 


Counties. 

Julian. 

Eeid. 

Shelby- 

2,090 
3,  093 
1,544 
852 
1,408 
4,041 
1,  .375 

2,654 
2,  023 

2, 827 
687 

Fa  vette 

1,209 
2,158 

Wayne  .. 

Hancock  .              -. --         - --     

1,739 

Total 

13,  413 

13, 297 

Mr.  Julian's  majority,  116. 

This  result  was  reached,  as  the  evidence  shows  and  as  is  admitted  by 
the  contestee  and  contestant,  in  consequence  of  the  clerk  of  Wayne 
County,  in  reporting  the  aggregate  vote  of  that  county,  leaving  out  of 
his  report  the  aggregate  vote  of  the  south  precinct  of  Eichmond  City, 
a  poll  or  precinct  of  Wayne  County,  at  which  Mr.  Eeid  obtained  676 
votes,  and  Mr.  Julian  received  475  votes,  as  returned  by  the  judges  of 
election;  thus  giving  Mr.  Eeid  a  majority  of  201  votes  over  Mr.  Julian 
at  said  poll  or  precinct;  but  which  w^as  rejected  by  the  board  of  can- 
vassers of  Wayne  Oountj%  Indiana,  and  which  was  not  counted  by  the 
county  clerk  in  his  return  to  the  secretary  of  state,  and  consequently 
was  not  included  by  the  latter  in  his  aggregate  of  votes  as  certified  to 
the  governor.  If  this  poll  and  vote  had  not  been  rejected  by  the  board 
of  canvassers  of  Wayne  County,  then  Mr.  Eeid  would  have  received  a 
majority  of  85  votes  on  the  total  vote  over  Mr.  Julian,  and,  as  a  matter 
of  right,  would  have  been  entitled  to  the  certificate  of  the  governor  and 
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the  seat  in  tlie  House  of  Eepresentatives,  unless  otlier  causes  prevented 
him. 

Election  law  of  Indiana: 

The  first  point  for  determination  is,  did  the  board  of  canvassers  pos- 
sess the  legal  authority  to  reject  the  aggregate  vote  of  the  south  pre- 
cinct of  Eichmond  (Jity,  under  the  statutes  of  the  State  of  Indiana'?  I 
find  the  law  of  the  State  contained  in 

AN  ACT  regulating  general  elections  and  prescribing  tlie  duties  of  officers  in   relation  thereto. 

(Apjiroved  June  7, 1852.) 

Sec.  31.  Wlien  tlie  votes  shall  be  counted  the  looard  of  judges  shall  make  out  a  certifi- 
cate, under  their  hands,  stating  the  number  of  votes  each  person  has  received,  and  desig- 
nating the  office,  which  number  shall  be  written  in  words,  and  such  certificate,  together 
with  one  of  the  list  of  A'oters  and  one  of  the  tally-papers,  shall  be  deposited  with  the 
inspector,  or  with  one  of  the  judges,  selected  by  the  board  of  judges. 

Sec.  32.  The  inspector  of  each  township  or  precinct,  or  judge  of  election,  to  whom 
such  certificate,  poll-book,  and  tally-papers  shall  have  been  delivered,  shall  constitute  a 
board  of  canvassers  A^•ho  shall  canvass  and  estimate  the  certificates,  poll-list,  and  tally- 
papers  returned  by  each  member  of  said  board,  for  which  purpose  they  shall  assemble 
at  the  court-house  on  Thursday  next  succeeding  such  election,  between  the  hours  of 
ten  a.  m.  and  six  o'clock  p.  m. 

Sec.  34.  Such  board,  when  organized,  shall  carefully  compare  and  examine  the  papers 
intrusted  to  them,  estimate  from  them  the  vote  of  the  county,  a  statement  of  which 
shall  be  drawn  up  by  the  clerk,  and  shall  contain  the  names  of  the  persons  voted  for,  the 
office,  the  number  of  votes  given  in  each  township  to  each  person,  the  number  of  votes 
given  to  each  in  the  county,  and  also  the  aggregate  number  of  votes  given,  which  state- 
ment shall  be  signed  by  each  member  of  said  board,  and,  with  such  certificates,  poll- 
books,  and  tally-papers,  delivered  to  the  clerk,  and  by  him  tiled  in  his  office. 

Sec.  35.  Such  board  shall  declare  the  person  having  tlie  highest  number  of  votes 
given  for  anj'  office  to  be  filled  by  the  voters  of  a  single  county  duly  elected  to  such 
office,  and  certify  the  same  in  the  statement  above  required. 

Sec.  37.  No  tally-paper,  poll-book,  or  certificate  returned  from  any  election  by  the 
board  of  judges  thereof  shall  be  rejected  for  want  of  form,  nor  for  lack  of  being  strictly 
in  accordance  with  the  directions  herein  contained,  if  the  same  can  be  satisfactorily 
understood. 

I  am  therefore  of  opinion  that,  under  the  law  of  Indiana,  the  board 
of  canvassers  of  "Wayne  County  possessed  no  power  whatever,  under 
the  law,  such  as  they  exercised  when  they  rejected  the  votes  of  south 
precinct  of  Eichmond  City,  and,  in  so  doing,  violated  not  only  the 
spirit,  but  the  letter  and  terms,  of  the  law  as  heretofore  received,  and 
we  believe  said  votes  should  be  reinstated  and  counted. 

In  this  opinion  I  am  sustained  by  the  opinion  of  the  supreme  court  of 
Indiana  in  Brower  vs.  O'Brien,  (2  Indiana  Eeports,  page  430:) 

With  regard  to  this  point,  it  may  be  observed  that  the  duties  of  both  the  board  of 
canvassers  and  the  clerk,  in  making  the  estimate  and  declaration  required,  are  merely 
ministerial.  It  is  not  within  their  province  to  consider  or  determine  any  questions 
relative  to  the  validity  of  the  election  held  or  the  votes  received  by  the  persons  voted 
for.  They  are  simply  to  cast  up  the  votes  given  for  each  person  from  the  proper  election 
returns  or  documents,  and  to  declare  the  jjerson  who,  upon  the  face  of  these  documents, 
appears  to  have  received  the  highest  number  of  votes  given,  duly  elected  to  the  office 
for  which  he  was  a  candidate. 

It  cannot  be  denied  that  such  is  the  law  in  Indiana,  and  similar  pro- 
visions are  to  be  found  in  the  election  laws  of  almost  every  State,  con- 
strued in  like  manner  by  decisions  rendered  by  the  courts  of  such  States 
respectively. 

The  contestee  does  not  seem  to  have  expected  that  this  action  of  the 
board  of  canvassers  would  stand  upon  an  examination  of  the  case  before 
a  competent  and  constitutional  authority,  for  he  makes  further  charges 
as  to  this  poll: 

1st.  That  it  was  unlawfully  organized. 
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The  law  and  the  evidence  as  presented  fail  in  our  judgment  to  sustain 
this  objection;  ou  the  contraiy,  the  law  seems  to  have  been  carefully 
and  closely  adhered  to.  I  find  in  the  "brief  of  the  contestee,"  Mr. 
Julian,  the  following  language  used: 

An  organized  township,  ■without  further  action  of  the  hoard  of  county  commissioners, 
constitutes  an  election  precinct,  but  the  county  commissiouers  may  divide  a  township 
into  two  precincts,  or  make  a  precinct  of  two  or  more  townships. 

It  appears  that  on  the  17th  day  of  July,  1867,  the  citizens  of  "Wayne  Township,  iu 
which  is  situated  the  city  of  Richmond,  petitioned  the  board  to  divide  the  same  "along 
tlie  line  of  the  center  of  the  Wayne  County  t^l^npike"  into  two  precincts,  to  be  called 
the  "  northern  precinct "  and  "  southern  precinct,"  and  to  designate  the  places  for  holding 
elections  in  the  same,  and  that  said  petition  was  granted,  and  the  division  made.  (pj). 
36  and  37.) 

The  evidence  contains  cojjy  of  the  original  ijetition,  as  presented,  with 
certiticate  annexed,  signed  by  "Sylvester  Johnson,  auditor  of  Wayne 
County,  that  the  prayer  was  duly  granted  by  the  board  of  commission- 
ers of  said  county." 

2d.  That  there  was  no  registry  of  the  legal  voters  resident  in  said  pre- 
cinct made. 

An  examination  of  the  testimony  shows  that  there  was  but  one  regis- 
tration for  Wayne  Township,  common  to  both  precincts.  The  registry 
used  in  one  precinct  was  duplicated  for  use  in  the  other  precinct,  each 
containing  more  names  than  were  residents  in  the  precinct  where  used. 
To  throw  out  the  votes  of  one  poll  for  this  cause  would  necessitate  the 
throwing  out  of  the  other.  If  I  did  this  for  what  at  most  was  a  mere 
irregularity  Mr.  Eeid's  majority  would  be  largely  increased.  A  refer- 
ence to  the  issues  of  the  parties  shows  that  the  contestant  declares  the 
registration  legal  in  the  southern  precinct  and  illegal  in  the  Jiorthern, 
and  the  contestee  assails  it  in  the  southern  and  sustains  it  in  the  north- 
ern. We  consider  that  the  parties  are  in  consequence  estopped  from 
questioning  either  registry  as  used.  The  presumption  is  that  these  reg- 
istrations were  correct  and  legal.  There  were  only  two  polls.  I  dis- 
miss this  objection  as  invalid  when  alleged  by  either  party  as  to  these 
respective  precincts. 

3d.  That  the  officers  cojiducting  the  election  at  said  southern  ]3recinct 
were  not  residents  within  the  limits  of  the  same,  or  legal  voters  therein. 

The  evidence  shows  that  those  officers  acted  witt  permission  of  all  the 
Voters  present  at  the  opening  of  the  poll,  had  their  sanction  and  ap- 
proval as  such,  and,  as  far  as  is  known  or  the  testimony  discloses,  with- 
out a  single  objection  during  the  day  of  the  election  from  any  one.  I 
hold  therefore,  although  they  may  not  have  been  officers  dejure  they 
were  officers  de  facto,  and  as  such  their  acts  were  valid,  so  far  as  they 
concern  the  public  and  protect  the  rights  of  third  persons^  although  they 
may  have  had  no  legal  right  to  exercise  the  duties  of  such  election  offi- 
cers, and  should  stand.  They  clearly  should  stand  in  the  absence  of 
fraud.  But  from  an  examination  of  the  registry  act  of  Indiana,  ap- 
proved 11th  of  March,  1867, 1  find  that  section  second  of  said  act  clearly 
makes  ih%  first  named  of  the  appointed  registers  inspector  of  the  second 
place  of  voting,  which  was  the  south  poll,  the  township  trustee  being 
inspector  of  the  first  place  of  voting  (the  north  poll)  without  any  refer- 
ence to  residence,  and  section  6  of  the  election  law  of  1852  directs  that 
said  inspector  shall  proceed  to  elect  two  judges,  and  such  judges  shall 
elect  two  clerks,  clearly  meaning  that  the  voters  of  this  second  poll  shall 
elect  the  judges  and  clerks,  which  was  done  in  this  case,  as  appears 
from  the  evidence  adduced  by  both  parties,  all  of  whom  were  voters  of 
the  township  and  were  duly  sworn  into  office  according  to  law'. 


848  DIGEST    OF   ELECTION   CASES. 

The  question  of  fraud  I  have  fully  examined  into  and  clearly  set  forth 
hereinafter. 

In  arriving  at  a  decision  on  this  point,  I  desire  to  cite  a  few  judicial 
and  congressional  decisions  which  go  to  sustain  us  in  this  conclusion. 

In  Wilcox  vs.  Smith,  (5  Wendell,  p.  233,)  the  court  say: 

The  principle  is  well  settled  that  the  acts  of  an  officer  de  facto  are  as  -valid  and  effectual 
when  they  concern  the  public  or  third  persons  as  though  they  were  officers  dejure.  The 
affairs  of  societj-  could  not  be  carried  on  on  any  other  principle. 

In  the  case  of  the  People  vs.  Cook,  4  Seldon,  page  67,  the  New  York 
court  of  appeals  declared  that — 

An  officer  He  facto  is  one  who  comes  into  office  by  color  of  a  legal  appointment  or 
election.  His  acts  in  that  capacity  are  as  valid,  so  far  as  the  public  is  concerned,  as  the 
acts  of  an  officer  de  jure.    His  acts  in  that  capacity  cannot  be  inquired  into  collaterally. 

In  a  recent  report  presented  to  this  House  in  the  case  of  Eggleston  vs. 
Strader,  we  find  tlie  following  statement  made  in  referring  to  the  decision 
next  heretofore  mentioned,  to  wit,  in  the  case  of  the  People  vs.  Cook,  14= 
Barbour,  New  York  Eeps.,  page  289 : 

In  the  township  of  Chesterfield  one  person,  who  was  supposed  to  be  an  inspector  of 
election,  was  present  when  the  polls  were  opened,  and  proceeded  to  appoint  two  other 
persons  as  inspectors,  and  the  three  acted  during  the  day  and  were  recognized  by  the 
public  as  such  inspectors.  It  was  held  that  the  reputation  and  acts  were  sufficient, 
making  the  three  persons  officers  de  facto,  and  the  vote  of  the  township  was  allowed 
and  counted. 

Again,  the  court  in  same  case  said,  (page  259 :) 

It  becomes  important  in  this  case  Xo  determine  whether  the  objections  which  are  taken 
to  the  inspectors  of  elections  in  the  several  oases  presented  in  the  bill  of  exceptions, 
are  of  that  character  which  should  be  held  to  invalidate  the  canvass  in  these  several 
localities.  These  objections  are  of  a  twofold  character,  extending  to  the  regularity  or 
lemUtii  of  their  appointment  and  to  their  omissimi  to  qualify  Try  talcing  the  proper  oath  of  office. 
'      ''    »  *  u  *  *  *  « 

It  is  sufficient  that  they  were  inspectors  de  facto.  They  came  into  office  by  color  of 
title,  and  that  is,  sufficient  to  constitute  them  officers  de  facto.  The  rule  is  well  settled 
by  a  long  series  of  adjudications  both  in  England  and  this  country,  that  acts  done  by 
those  who  are  officers  de  facto  are  good  and  valid  as  regards  the  public  and  third  per- 
sons who  have  an  interest  in  their  acts,  and  the  rule  has  been  applied  to  acts  judicial 
as  well  as  those  ministerial  in  their  character.  This  doctrine  has  been  held  and  applied 
to  almost  every  conceivable  case.  It  cannot  be  profitable  to  enter  into  any  extended 
discussion  of  the  cases.  The  principle  has  become  elementary,  and  the  cases  are  almost 
endless  m  which  the  rule  has  been  applied. 

I  might  cite  many  crther  decisions  by  the  courts  of  the  country  and  by 
Congress.  This  House  has,  however,  become  familiar  with  them  by 
reason  of  the  numerous  election  cases  which  have  recently  come  before 
it  for  decision,  and  a  reference  to  the  reports  thereon  is  sufficient,  and 
do  not  render  it  necessary  to  recite  them  all  again  in  this  case. 

We  cite  a  few  of  them : 

In  Clark  vs.  Hall,  (Bartlett,  215,)  the  report  of  the  committee  has  this 
language : 

Your  committee  would  not  reject  for  mere  inf  )rmality  a  county  abstract  which  fouly 
presents  the  aggregates  of  the  votes  .actually  cast  in  the  precincts. 

In  the  case  of  Flanders  and  Hahn,  (Bartlett,  443,)  the  committee  used 
this  language : 

The  principle  and  only  aim  of  the  law  is  to  secure  fair  elections,  and  the  non-observ- 
ance of  directory  provisions  cannot  annul  an  election  carried  on  with  all  the  essentials 
of  an  election  and  with  perfect  fairness. 

4tli.  That  the  officers  of  the  election  of  the  southern  poll  or  precinct, 
contrary  to  law,  announced  the  result  of  the  voting  on  several  occasions 
before  the  poll  closed. 

The  facts  as  developed  by  the  testimony  show  that  upon  the  closing 
of  the  poll  a  partial  count  was  made  by  the  election  officers  of  the  heads 
of  the  tickets,  and  the  result  of  such  count  for  governor  was  announced, 
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but  110  announcement  was  made  for  any  other  candidate.  This  objec- 
tion, if  serious,  would  not  weigh  against  Mr.  Eeid,  as  his  vote  or  that  of 
Mr.  Julian  was  not  so  counted  or  announced ;  hence  no  illegal  act  was 
committed  as  to  their  vote.  The  law  is  surely  directory  which  prevents 
the  officers  from  making  such  announcement.  A  like  announcement 
was  made,  as  the  testimony  shows,  of  the  vote  for  governor  and  congress- 
man at  the  north  poll,  and  as  in  the  case  of  the  registry,  if  this  should 
cause  the  southern  poll  or  precinct  to  be  thrown  out,  so  ought  also  the 
northern  poll  or  precinct,  which,  as  heretofore  stated,  would  be  fatal  to 
Mr.  Julian's  election. 

5th.  The  officers  conducting  said  election  at  said  precinct  removed 
the  ballot-box,  tally-papers,  &c.,  from  the  place  of  holding  said  election 
to  another  place  in  the  north  precinct,  where  the  votes  were  counted  and 
the  final  result  made  known. 

The  officers  conducting  said  election  in  said  precinct,  during  the  time 
of  taking  in  votes  and  before  the  counting  out  was  closed,  adjourned  on 
three  several  occasions,  leaving  the  ballot-box  alone  and  exposed  to  be 
tampered  with  by  evil-disposed  persons,  for  at  least  forty  minutes  at 
each  time. 

According  to  the  evidence,  the  charges  above  made  by  Mr.  Julian  are 
applicable  to  both  polls.  The  election  was  held  in  two  engine-houses, 
which,  when  night  came,  became  cold,  uncomfortable,  were  without  fire 
or  proper  lights,  and  dangerous  in  the  case  of  any  alarm  of  fire.  Both 
boards  removed  the  ballot-boxes  and  ballots,  tally-papers  and  registry, 
to  another  and  different  room,  where  they  obtained  fire  and  lights,  and 
during  the  counting  out  of  the  tickets  each  had  a  recess  or  adjournment 
for  supper.  In  the  south  poll  the  room  was  locked  and  so  was  the  bal- 
lot-box, while  at  the  north  poll  all  was  left  open.  The  ballots  could 
have  been  changed  at  the  north  poll  by  strangers  or  the  officers  of  the 
board,  while  at  the  south  poll  this  could  not  have  been  done  unless  by 
the  whole  board,  or  some  one  obtaining  false  keys,  of  which  there  is  no 
evidence  whatever. 

The  sixth  and  last  objection  to  the  southern  poll  or  precinct  by  the 
contestee  is  as  follows : 

6th.  Before  the  vote  was  finally  counted  out  and  the  result  made  known,  169  ballots, 
which  had  been  legally  deposited  in  the  ballot-box  by  legal  voters  of  said  precinct  for 
this  respondent,  were  fraudulently  removed  from  said  box,  and  169  ballots  with  the 
name  thereon  of  the  contestant  fraudulently  put  in  said  box  in  lieu  thereof;  by  means  of 
which  fraudulent  conduct  in  m  ating  said  exchange  of  ballots  the  vote  of  this  respondent 
at  said  precinct  was  made  to  appear  to  be  only  475,  and  the  vote  of  the  contestant  was 
made  to  appear  to  be  676,  and  the  same  were  so  counted,  and  subsequently  rejected  as 
above  stated,  the  count  so  made  showing  a  majority  at  said  precinct  of  201  votes  for 
the  contestant,  when,  iu  truth  and  in  fact,  the  actual  majority  of  legal  votes  polled  at 
said  precinct-  for  this  respondent  was  138. 

But  no  evidence  is  adduced  to  sustain  this  charge. 

EVIDENCE  OF  FKATJD. 

There  is  fraud  charged  by  the  contestee  in  his  answer,  and  represented 
as  one  of  the  ingredients  which  ought  to  destroy  the  vote  of  the  south 
poll  or  precinct  of  Richmond.  It  is  charged,  as  above  recited,  that  169 
ballots ;  which  had  been  legally  deposited  in  the  ballot-box  at  this  poll  for 
the  contestee,  were  fraudulently  abstracted  or  removed  from  said  box,  and 
that  169  ballots  were,  with  the  name  of  contestant,  fraudulently  put  into 
said  box  in  lieu  thereof,  by  means  of  which  fraudulent  conduct  in 
making  said  exchange  of  ballots  the  vote  of  the  contestee  was  made  to 
be  only  475,  and  the  vote  of  the  contestant  to  be  676,  showing  a  ma- 
ioritv  for  the  contestant  of  201  votes,  when,  in  truth  and  in  fact,  the  ma- 
H.  Mis.  Doc.  152 54 
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jority  for  hiin  should  have  been  and  was  138  votes.  He  does  not  state- 
when  this  change  of  ballots  was  made,  nor  has  he  alleged  by  Avhom,  nor 
does  the  evidence  show  any  such  change  as  is  alleged  by  the  contestee, 
nor  does  he  charge  the  contestant  with  any  knowledge  or  participation 
in  this  fraud,  nor  is  there  any  evidence  that  the  contestant  had  any 
knowledge  of  the  transfer,  for  indeed  there  is  no  evidence  that  any  such 
change  was  ever  made  as  charged  by  the  contestee.  The  contestee  en- 
deavors to  draw  the  inference  of  fraud  from  that  part  of  the  evidence 
quoted  by  him  in  his  brief  where  he  makes  Mr.  Lynde,  the  inspector,  the 
historian  of  the  transaction,  and  attempts  to  show  by  him  how  the  bal- 
lots were  received,  taken  out  of  the  ballot-box,  and  the  vote  for  gov- 
ernor counted  by  heads  of  tickets  at  the  close  of  the  election ;  and  the 
contestee  asserts  that  the  testimony  of  Mr.  Lyle,  one  of  the  judges,  con- 
firms the  statement  of  Mr.  Lynde,  and  he  copies  a  part  of  each  of  their 
evidence  into  his  brief  as  proof  of  the  facts. 

But  where  fraud  is  predicated  on  the  testimony  of  any  one  or  more 
witnesses,  the  whole  testimony  of  each  witness  bearing  on  the  point  in 
issue  must  be  given  and  taken,  and  as  the  wliole  evidence  of  these  gen- 
tlemen not  only  repudiates  all  fraud  in  connection  with  the  election, 
either  in  the  receiving,  counting,  or  recording  of  the  ballots,  but  shows 
such  a  state  of  facts  that  it  was  impossible  for  any  such  fraud  as 
charged  to  have  been  committed,  unless  each  and  all  of  them  were 
guilty,  not  only  in  conniving  at  the  fraud,  but  actually  in  committing 
the  acts  charged  by  the  contestee  themselves. 

I  copy  below  the  evidence  of  Mr.  Lynde,  the  inspector,  in  full,  with 
that  of  the  judges,  which  is  confirmed  by  both  of  the  clerks  of  the 
board,  whose  evidence  is  not  impeached  nor  successfully  denied  by  any 
one,  and  must  be  taken  as  true. 

Evidence  of  Inspector  Lynde. 

Samuel  W.  Lyndb,  of  lawful  age,  being  duly  sworn  to  testify  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  deposeth  as  follows: 

(Objection  to  the  examination  of  this  witness  entered  by  respondent.) 

Question.  State  your  name,  age,  and  residence,  and  whether  you  were  a  voter  in 
Wayne  Township,  "Wayne  County,  Indiana,  at  the  State  election  in  October,  1868. — 
Answer.  My  name  is  Samuel  W.  Lynde;  my  age  is  fifty-seven;  I  reside  in  the  city  of 
Richmond,  Wayne  Township,  and  I  was  a  voter  at  the  State  election  last  October. 

Q.  State  whether  you  acted  as  inspector  at  what  is  called  the  south  precinct  in  Rich- 
mond, Indiana,  at  the  said  election  in  1868,  and  who  were  the  congressional  candidates, 
if,  any,  then  voted  for  at  said  polls.— A.  I  did  act  as  inspector  in  said  precinct,  as  now 
understood,  but  as  then  understood,  being  merely  the  second  place  of  voting  in  said 
township.  George  W.  Julian  and  John  S.  Reid  were  the  opposing  candidates  for  Con- 
gress at  that  election,  and  were  voted  for  at  said  poll  respectively. 

Q.  State  who  were  the  judges  and  clerlis  of  said  election,  and  when  and  where  you 
opened  and  held  the  same,  and  when  you  closed  the  poll.  State  where  the  voting  was 
held  whether  within  the  precinct  or  not.— A.  M.  M.  Lacey  and  John  S.  Lyle  were  the 
iudges,  Augustus  B.  Young  and  Caleb  S.  Du  Hadway  were  the  clerks.  The  poll  was 
opened  at  the  No.  2  engine-house,  at  8  o'clock  a.  m.  of  the  13th  day  of  October,  1368 ; 
we  closed  the  poll  at  6  o'clock  p.  m.  of  said  day.  The  voting  was  held  in  what  is  called 
the  south  precinct  in  the  city  of  Richmond. 

Q.  State  whether  any  poll-book  of  said  election  was  kept,  containing  ,the  names  of 
the  voters  and  the  number  of  votes  cast,  and  whether  the  names  of  the  persons  who 
voted  were  regularly  entered  as  they  were  received,  and  written  down  on  said  poll-book. 
If  so  whether  after  the  polls  were'  closed  you  selected  the  tickets  so  voted,  and  had 
them'  placed  respectively  to  the  several  candidates,  and  whether  you  compared  the  said 
tickets  in  number  with  the  total  result  of  the  names  of  the  voters  found  on  the  poll- 
books,  and  say  whether  you  found  the  same  to  tally  and  agree  together,  or  not.— A. 
There  were  two  poll-books  kept,  one  by  each  clerk,  containing  the  names  of  the  voters 
and  the  number  of  votes  cast.  The  names  of  the  persons  who  voted  were  regularly 
entered  on  those  poll-books  as  they  were  received.  After  the  polls  were  closed,  we 
selected  tlie  tickets  voted,  and  placed  them  respectively  to  the  several  candidates. 
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We  compared  the  said  tickets  in  number  with  the  total  result  of  the  names  of  the  voters 
found  on  the  poll-books,  and  found  them  to  agree. 

Q.  State  what  action,  if  any,  the  board  of  election  at  said  precinct  took  iu  certifying 
the  result  of  the  votes  cast  at  said  precinct  for  the  several  candidates  on  the  poll-books ; 
and  state  whether  any  tally  papers  thereof  were  made  out ;  and,  if  so,  when. 

(This  question  objected  to,  especially  so  much  of  it  as  relates  to  what  action  the 
board  of  election  took  in  certifying  the  result  of.  said  election. ) 

A.  I  can  merely  say  that  the  judges  and  myself  counted  out  the  tickets,  and  the 
clerks  put  down  on  the  tally-papers  as  we  counted ;  this  was  done  on  the  evening  of 
the  election. 

(This  answer  objected  to  as  not  being  responsive  to  the  question.) 

Q.  State,  if  you  know,  where  the  poll-books  and  tally-papers  of  the  said  precinct 
now  are ;  and  if  in  your  possession,  please  produce  one  set  of  each. — A.  There  was  one 
of  the  poll-books  and  tally- sheets  taken  over  to  Centreville,  and  the  other  poll-book 
and  tally  is  here. 

Q.  Examine  the  document  liow  placed  in  your  hands ;  state  what  it  is,  where  it  has 
been  kept,  by  whom,  and  under  what  authority  it  was  made ;  and  by  whom  and  when 
was  it  certified .  State  fully  all  you  know  concerning  said  document. — A.  The  docu- 
ment now  presented  as  Exhibit  A  is  one  of  the  origiual  poll-books  of  said  precinct.  It 
has  been  deposited  in  the  ofiSce  of  William  Parry,  township  trustee.  This  document 
was  made  by  one  of  the  clerks  at  the  last  October  election  —either  C.  8.  Du  Hadway 
or  Augustus  B.  Young — I  am  not  positive  which^and  was  made  by  the  authority  of 
the  board  of  election  at  that  time.  It  was  made  in  the  presence  of  the  board,  during 
the  election.  It  was  certified  to  the  next  morning  after  the  election  by  myself,  M.  M. 
Lacey,  and  John  S.  Lyle,  inspector  and  judges  of  the  election.  There  was  another 
original  poll-book  made  by  the  other  clerk  at  the  same  time  and  place. 

(The  contestant  now  offers  Exhibit  A — to  wit,  the  poll-book  with  its  certificates — as 
part  of  this  deposition. 

Objection  made  to  the  introduction  of  this  exhibit  by  respondent.) 

Q.  Examine  the  other  document  now  placed  in  your  hands  as  exhibit  B,  and  state 
what  it  is,  where  it  was  made  out,  by  whom  and  under  whose  authority,  where  it  has 
been  kept,  and  by  whom  certified.     State  all  you  know  about  it. 

(Question  objected  to  by  respondent.) 

Q.  The  document  now  produced  as  Exhibit  B  is  one  of  the  tally-sheets  of  the  votes 
made  out  iu  the  south  precinct  of  Eichmond  at  the  last  October  election.  It  was  made 
out  on  the  evening  of  the  election,  as  the  tickets  were  counted  out.  It  was  done  by 
one  of  the  clerks,- by  authority  of  the  election  board,  aud  in  the  presence  of  the  board. 
Since  that  time  it  has  been  kept  in  the  office  of  the  township  trustee,  William  Parry. 
It  was  certified  to  by  the  inspector,  judges,  and  clerks,  as  therein  stated,  the  names  of 
whom  are  Samuel  W.  Lynde,  Martin  M.  Lacey,  John  S.  Lyle,  inspector  and  judges,  and 
Caleb  S.  Du  Hadway  and  A.  B.  Young,  clerks ;  the  signatures  of  whom  are  genuine. 

(The  contestant  now  offers  Exhibit  B— rto  wit,  the  tally-sheet  with  its  certificate — as 
part  of  this  deposition. 

Objected  to  by  respondent.) 

Q.  State  under  what  form  of  registry,  if  any,  was  the  said  election  at  said  precinct 
held,  and  under  whose  care  and  supervision  the  said  registry  was  made ;  who  were  the 
registers,  aud  whether  the  registry  was  one  made  for  tlie  precinct  or  the  whole  town- 
ship. 

(Question  objected  to  by  respondent.) 

A.  There  was  but  one  registry  made  for  the  whole  township  for  that  election.  The 
said  registry  was  made  under  the  supervision  of  William  Parry,  president  of  the  board 
and  township  trustee,  assisted  by  Frederick  Eosa  and  myself.  M.  M.  Lacey  was  ap- 
pointed one  of  the  board  of  registry  by  the  county  commissioners,  but  did  not  act  all 
the  time  at  the  making  of  the  registry.  My  impression  is  that  he  did  not  act  at  all 
during  the  making  of  the  registry. 

(This  answer  objected  to  by  respondent.) 

Q.  State,  if  you  know,  how  many  voting  precincts  were  iu  Wayne  Township  at  the 
time  of  said  October  election,  and  whether  a  separate  registry  was  made  for  each  pre- 
cinct or  not. 

(This  question  objected  to  by  respondent.) 

A.  There  were  two,  and  only  two,  voting  precincts  in  the  township  at  the  time  of 
that  election,  and  there  were  not  two  separate  registers  made. 

Cross-examination  by  L.  D.  Stubbs,  esq.,  attorney  for  respondent : 
Q.  State  in  what  part  of  Wayne  Township  you  resided  on  the  ISth  of  October,  1368, 
at  the  time  of  said  election  ;  whether  north  or  south  of  Main  street,  in  Eichmond,  and 
whether  north  or  south  of  the  Wayne  County  turnpike.— A.  I  lived  north  of  Main 
street,  in  the  city  of  Eichmond,  and  north  of  the  Wayne  County  turnpike,  ou  the  13th 
■lay  of  October  1868.     I  never  lived  south  of  the  Wayne  County  turnpike  in  Eichmond. 
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Q.  State  iu  wliicli  precinct  of  Wayne  Township  you  resided  on  the  day  of  the  elec- 
tion, on  the  13th  of  October,  1H68. — A.  I  lived  in  the  northern  precinct. 

Q.  Is  not  the  northern  precinct  known  as  precinct  No.  1,  and  the  soutliern  precinct 
as  precinct  No.  2?— A.  Not  to  my  knowledge.  They  have  always  been  called  the  first 
and  second  place  of  voting,  until  after  the  October  election.  By  virtue  of  my  appoint- 
ment as  first  on  the  board  of  registry,  I  became  inspector  at  the  second  place  of  voting, 
as  I  so  understood  it. 

(All  of  the  above  answer  objected  to  by  respondent,  except  that  part  which  was  re- 
sponsive to  the  question.) 

Q.  State  whether  or  not  the  board  holding  the  election  in  said  south  precinct  con- 
tinued in  session  at  the  place  where  the  polls  were  opened  until  all  the  votes  given  at 
such  election  were  canvassed  and  the  result  publicly  proclaimed ;  and  if  not,  what  did 
they  do,  and  to  where  did  they  go,  if  to  auy  other  place?— A.  It  did  not ;  but  we,  im- 
mediately after  the  polls  were  closed,  took  our  ballot-boxes,  poll-books,  and  papers, 
and  went  to  a  room  in  the  Telegram  building,  on  the  second  floor,  and  directly  under 
the  Telegram  ofi&ce,  occupied  by  M.  M.  Lacey  and  Bragg;  the  assessor.  The  Telegram 
office  is  situated  fifteen  or  twenty  rods  from  the  place  of  holding  the  election,  and  north 
of  the  Wayne  County  turnpike,  in  the  northern  precinct,  iu  Wayne  Township. 

Q.  State  what  was  the  first  thing  you  did  toward  ascertaining  the  result  of  said  elec- 
tion.— A.  The  first  thing  we  done  was  to  look  over  the  heads  of  tickets  and  see  how 
many  republican  tickets  there  were,  and  how  many  democratic  tickets  there  were, 
taking  the  governors  as  the  heads. 

Q.  Who  took  the  tickets  out  of  the  box? — A.  The  clerks,  judges,  and  myself — all 
helped  to  take  them  out  and  count  them  and  assort  them. 

Q.  Do  you  remember  and  can  you  state  what  was  the  result  of  this  preliminary  can- 
vass ?  and  if  so,  state  what  number  of  votes  each  candidate  for  governor  received,  as 
you  then  ascertained  by  said  preliminary  canvass. — A.  I  du  not  remember  now  just 
what  number  each  candidate  received.  I  went  down  to  the  street  and  publicly  an- 
nounced the  result  of  the  vote  for  governor,  as  William  Parry,  township  trustee,  and 
as  I  had  undtrstoodto  be  the  requirements  of  the  law ;  the  way  that  he,  William  Parry, 
township  trustee,  and  I,  have  been  doing  since  the  registry  law  went  into  effect. 

Q.  State  whether  the  result  of  that  canvass,  as  to  governor,  was  the  same  as  the  final 
result  certified  to  by  you  on  Exhibit  A. — A.  I  think  it  was,  or  very  near ;  it  might  have 
varied  three  or  four  votes.    I  do  not  know  that  it  did. 

Q.  State  what  you  did  after  you  made  said  announcement. — A.  We  then  went  to  get 
something  to  eat. 

Q.  Who  went;  where  did  you  go,  and  where  and  how  did  you  leave. the  ballot-boxes, 
poll-books,  tally-papers,  &c.  ?— A.  The  whole  board  went,  including  the  clerks.  I  went 
up  to  my  house ;  where  the  rest  went  I  do  not  know.  We  left  the  ballot-boxes  in  the 
room  in  which  we  had  been  counting  out,  on  the  table.  We  put  the  republican  tickets 
in  one  box  and  the  democratic  tickets  in  the  other.  The  republican  and  democratic 
tickets,  thus  separated,  and  put  into  the  different  boxes,  were  designated  by  the  vote 
for  governor. 

By  consent  of  parties  adjourned  till  two  o'clock  p.  m. 

Two  o'clock  p.  m.,  hearing  resumed. 

Q.  State  how  long  it  was  from  the  time  when  you  adjourned,  as  stated  in  your  last 
answer,  until  you  returned.  In  answer  to  cross-interrogatory .^A.  I  was  gone  not  to  ex- 
ceed twenty-five  minutes. 

Q.  State  what  you  did  after  you  returned.— A.  When  I  first  came  back  the  door  was 
still  locked  ;  I  had  no  key  to  the  door  ;  in  a  few  minutes  the  rest  of  the  board  and  clerks 
came  ;  M.  M.  Lacey  had  the  key  to  the  door,  and  I  had  the  key  to  the  ballot-boxes  ; 
when  Lacey  came  and  unlocked  the  door,  we  went  in  and  commenced  to  count  out  the 
tickets,  and  tally  them  ;  we  began  with  the  republican  tickets  ;  we  took  the  unsoratched 
tickets  and  counted  ten  at  a  time,  until  we  got  through  with  all  the  republican  tickets  that 
were  unsoratched,  or,  in  other  words,  a  clean  ticket ;  I  am  not  positive  whether  we  then 
proceeded  to  count  out  the  straight-out  democratic  tickets  or  counted  out  the  republican 
tickets  which  John  S.  Eeid's  name  was  on ;  we  either  did  one  or  the  other,  and  contin- 
ued counting  until  all  the  straight  tickets  on  both  sides  were  counted ;  we  then  went 
down  and  got  some  oysters ;  this  was  about  eleven  o'clock  p.  m. ;  the  tickets  were  all 
strung  on  a  string  as  fast  as  they  were  tallied ;  and  when  we  went  down  to  get  the 
oysters  we  put  the  tickets  into  the  ballot-box  and  looked  them  up  ;  the  tickets  that  were 
strung,  I  think,  were  put  into  the  ballot-box  on  top  of  those  that  were  yet  in  the  box ; 
J  am  not  positive,  but  think  that  was  the  way  it  was  done  ;  the  box  or  boxes  that  con- 
tained the  tickets  were  locked,  and  I  took  the  keys ;  the  inside  doors  opening  out  into 
other  rooms  were  bolted,  and  the  outside  door  was  locked,  and  M.  M.  Lacey  took  the 
key  •  we  were  gone,  I  think,  about  fifteen  minutes,  and  returned  and  proceeded  to  count 
out  the  scratched  tickets,  until  they  were  all  counted ;  we  then  went  home,  after  looking 
up  all  the  tickets  and  papers ;  this  was  between  twelve  and  one  o'clock,  or  about  that 
time  ■  I  took  the  keys  to  the  ballot-boxes,  and  M.  M.  Lacey  took  the  keys  to  the  doors  ; 
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we  returned  again  in  the  morning  and  made  out  the  certificates  that  are  found  on  the 
poH-books  and  tally-papers,  and  took  the  poll-books,  tally-papers,  and  ballot-boxes  up 
to  William  Parry's,  township  trustee,  office,  and  deposited  them  with  him. 

Q.  Who  strung  the  tickets  ? — A.  I  do  not  recollect  now  who  did  string  the  tickets ;. 
I  think  George  Eoss  strung  part  of  the  tickets ;  I  do  not  know  whether  he  strung  them 
all  or  not. 

Q.  Who  took  the  tickets  ont  of  the  box  ? — A.  The  tickets  were  taken  out  of  the  box 
by  myself;  and  either  Lyle  or  Lacey,  I  forget  now  which  of  them,  helped  me  to  pick 
out  the  tickets ;  two  of  us  assorted  them  over,  until  we  got  ten  that  were  alike,  and  then 
handed  them  to  the  third  man  to  call  off  to  the  clerk,  so  long  as  we  could  find  ten  that 
were  alike,  and  when  we  could  not  find  ten  that  were  alike  we  took  a  less  number. 

Q.  Was  each  name  printed  or  written  on  every  ticket  read  aloud  ? — A.  It  was  not 
done  in  that  manner  ;  we  would  just  take  ten  tickets  that  were  alike  and  call  ofif  one 
ticket  and  had  the  clerks  to  put  down  ten  marks  to  each  name  on  the  ticket. 

Ee-examined : 

Q.  State  at  what  time  of  the  day  and  for  what  cause  did  you  remove  from  the  place- 
where  you  received  the  ballots  to  where  they  were  assorted  and  counted,  and  who  car- 
ried or  took  charge  of  the  ballot-boxes  and  poll-books  at  the  time  of  the  removal  ? — A. 
At  six  o'clock  in  the  evening  ;  as  soon  as  we  closed  the  polls  we  left  the  place  where  the 
polls  were  taken  ;  we  removed  for  the  reason  that  the  place  where  we  took  the  votes  was 
not  a  suitable  place  to  count  out ;  the  reasons  why  are  these  :  first,  there  was  not  suffi- 
cient light,  only  one  gas-light,  and  that  was  close  up  to  the  ceiling,  and  in  case  of  fire 
we  would  have  been  in  danger  of  being  run  over  by  the  engine,  it  being  a  fire  engine- 
house,  subjecting  our  ballot-boxes  and  ballots  to  be  scattered  to  the  four  winds,  and  be- 
cause the  same  course  had  always  been  taken  heretofore  at  our  elections ;  I  know  I  car- 
ried one  of  the  ballot-boxes,  and  Lacey  or  Lyle,  I  am  not  sure  which,  carried  the  other 
ballot-box  ;  the  poll-books,  I  think,  were  put  into  the  ballot-boxs  before  the  removal. 

Q.  State  in  what  condition  you  found  the  ballot-boxes,  poll-books,  and  doors  of  the 
room  on  your  first  or  second  return  from  eating,  or  either  of  them  ;  aud  did  you  notice 
any  change  or  appearance  of  change  in  either  of  them,  as  if  they  had  been  tampered 
with  by  any  one  in  your  absence  ?  If  so,  state  what  this  change  consisted  in,  and  what 
had  been  done  to  them. — A.  In  both  cases  I  saw  no  change  whatever,  aud  I  have  not 
the  least  idea  that  there  was  any  chauge. 

(So  much  of  this  answer  as  goes  to  give  his  opinion  and  not  a  statement  of  facts  is  ob- 
jected to  by  the  respondent.) 

S.  W.  LYNDE. 

Evidence  of  Judge  Lyle. 

John  S.  Lylb,  of  lawful  age,  being  duly  sworn  to  testify  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  desposeth  as  follows : 

(The  introduction  of  this  witness  obje'cted  to  by  the  respondent.) 

Question.  State  your  name,  age,  and  where  you  resided  on  the  day  of  the  October  elec- 
tion,1868 ;  whether  you  was  a  voter  of  Wayne  Township,  in  Wayne  County,  Indiana. — An- 
swer. My  name  is  John  S.  Lyle ;  age,  forty-seven ;  I  resided  in  Wayne  Township, 
Wayne  County,  Indiana,  at  the  time  of  the  October  election,  1868,  and  was  a  legal 
voter  at  said  election  in  said  township. 

Q.  State  what  position,  if  any,  you  held  on  the  election  board  of  what  is  called  the 
South  precinct,  at  Richmond,  at  the  State  election  of  1868,  and  how  yon  were  appointed 
or  held  the  same. — A.  I  was  one  of  the  judges  of  the  election  held  at  the  South  poll ;  I 
was  elected  by  the  voice  of  the  people  assembled  at  that  poll  previous  to  its  being 
opened. 

Q.  State  if  you  acted  as  one  of  the  judges,  and  if  you  remember  at  what  hour  the  poll 
was  opened,  and  at  what  hour  the  same  was  closed,  and  who  were  the  inspectors,  judges, 
and  clerks  at  said  election.T^A.  I  acted  as  one  of  the  judges  at  that  election ;  the  polls 
were  opened  at  8  a.  m.,  and  closed  at  6  o'clock  p.  m.  Samuel  W.  Lynde  was  the  inspec- 
tor I  M.  M.  Lacey  and  myself  were  the  judges ;  Caleb  S.  Du  Hadway  and  Augustus  B. 
Young  were  the  clerks. 

Q.  Examine  Exhibit  A,  in  the  desposition  of  Samuel  W.  Lynde,  and  state  what  it  is, 
when  it  was  made,  by  whom,  and  whether  the  signatures  attached  to  the  certificate  are 
genuine. 

(This  question  objected  to  by  respondent.) 

A.  This  document,  now  shown  me  as  Exhibit  A,  is  one  of  the  poll-books  of  that  elec- 
tion ;  it  was  written  down  on  the  day  of  the  election  by  one  of  the  clerks  of  that  elec- 
tion ;  the  signatures  thereto  attached  are  genuine. 

Q.  Examine  Exhibit  B,  in  the  desposition  of  the  said  Samuel  W.  Lynde,  aud  state 
what  it  is,  when  it  was  made,  under  whose  authority  the  same  was  done,  aud  whether 
the  signatures  attached  to  the  certificate  are  genuine. 

(This  question  objected  to  by  the  respondent.) 
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A.  This  document  shown  me  as  Exhibit  B  is  one  of  the  tally-sheets  of  that  election  ; 
it  was  made  on  the  night  of  the  thirteenth  and  morning  of  the  fourteenth  days  of  Oc- 
tober, 1868;  commenced  in  the  evening  and  ended  in  the  morning;  it  was  done  under 
the  authority  of  the  board  of  election,  and  in  their  presence;  the  signatures  to  the  cer- 
tificate are  genuine. 

Q.  State,  if  you  remember,  how  the  tickets  were  counted  out,  by  whom,  at  what 
place,  and  all  that  you  Icuow  about  the  operation. — A.  The  tickets  were  counted  out  in 
the  assessor's  office  occupied  by  M.  M.  Lacey,  on  the  northeast  corner  of  Main  and  Mar- 
ion streets,  in  the  city  of  Richmond,  in  Wayne  Township ;  after  the  polls  were  closed 
the  boaid  took  the  ballot-boxes  and  papers  from  the  engine-house  where  the  election 
was  held,  to  the  place  were  they  were  counted.  The  boxes  were  opened  by  the  inspec- 
tor and  the  board  commenced  separating  the  tickets  from  the  republican  tickets,  and 
only  examined  the  vote  for  governor  of  each  party.  After  separating  the  tickets,  and 
counting  them,  we  placed  the  democratic  tickets  in  one  box,  and  the  republican  tickets  in 
the  other.  The  inspector  then  locked  the  boxes  and  went  down  onto  the  street  and  pub- 
licly annotinced  the  result  of  the  governor's  vote.  We  then  locked  up  the  office  and  went 
to  supper  ;  we  were  absent  about  twenty-five  minutes,  when  we  returned  and  commencd 
counting  the  votes.  We  commenced  counting  the  straight  republican  votes  first;  they 
were  assorted  and  taken  out  of  the  box  by  M.  M.  Lacey  and  Samuel  W.  Lynde ;  we  com- 
menced counting  five  at  a  time ;  Samuel  W.  Lynde  handed  the  tickets  to  me  and  I  called 
out  the  names  voted  for,  and  told  the  clerks  the  number  of  marks  to  make  for  each 
name ;  I  then  handed  the  tickets  across  the  table  to  George  Ross,  and  he  strung  them  ; 
after  we  called  fives  a  few  times,  we  commenced  counting  by  tens,  and  kept  on  counting 
in  this  way  until  we  finished  counting  out  all  the  republican  .straight  tickets.  We  then 
commenced  counting  the  democratic  straight  tickets  ;  my  impression  is  that  we  counted 
out  all  the  straight  democratic  tickets  before  we  took  the  recess  to  get  some  oysters, 
which  was  about  eleven  o'clock  p.  m. ;  the  tickets  that  were  not  counted  were  locked 
up  in  the  ballot-box  and  Samuel  W.  Lynde  took  the  key ;  M.  M.  Lacey  locked  the  door 
of  the  room  and  we  then  went  to  Jordan's  for  some  refreshments ;  tlie  wliole  board,  to- 
gether with  the  clerks,  went  together,  and  returned  together ;  after  returning  we  com- 
menced counting  out  and  remained  counting  until  we  got  through,  which  was  about 
two  o'clock  a.  m.  of  the  morning  of  the  14th  day  of  October,  1868,  at  which  time,  tlie 
clerks  becoming  sleepy,  we  concluded  to  adjourn  until  after  daylight;  we  returned  on 
the  same  morning  about  seven  o'clock  and  made  out  and  signed  the  certificates;  wo 
examined  all  the  counts  and  tally-papers  carefully,  and  found  them  correct. 

Q.  State  what  was  the  cause,  if  any,  that  made  you  move  from  the  place  of  voting  to 
where  you  counted  the  votes,  and  who,  during  said  removal,  took  charge  of  the  ballot- 
boxes,  poll-books,  &c. 

(This  question  objected  to  by  respondent.'! 

A.  One  cause  was,  there  was  insufficiency  of  light ;  and  it  was  on  the  lower  floor  of  the 
engine-house,  with  large  folding-doors  in  front,  and  very  uncomfortable,  and  being  an 
engine-house,  we  would  have  been  subject  to  serious  disturbance  upon  alarm  of  firo  by 
the  running  out  of  the  engine.  Samuel  W.  Lynde  carried  one  of  the  ballot-boxes,  and 
M.  M.  Lacey  carried  the  other,  during  the  removal  from  the  place  of  voting  to  the  room 
in  which  the  votes  were  counted. 

Six  o'clock  p.  ui.,  January  13,  18G9.  Hearing  adjourned  till  Thursday,  January  14, 
1869,  at  9  o'clock  a.  m. 

THOMAS  N.  YOUNG,  Mayor. 

Mayok'8  Office,  Richmond,  Wayne  Coitnty,  Indiana, 

January  14,  1869 — 9  o'clock  a.  ni. 

Hearing  resumed. 

Cross-examination,  by  L.  D.  Stubbs,  esq.,  attorney  for  respondent : 

Q.  State  in  which  precinct  in  Wayne  Township  you  resided  on  the  13th  day  of  Octo- 
ber, 1868. — A.  I  lived  on  the  north  side  of  the  National  Road,  iu  the  city  of  Richmond, 
on  the  13th  day  of  October,  1868. 

(Answer  objected  to  by  respondent  as  not  being  responsive  to  the  question.) 

Q.  State  on  which  side  of  the  Wayne  County  Turnpike  you  resided  on  the  13tli  day  of 
October,  1868. — A.  On  the  north  side. 

Q.  Yon  state  in  your  answer  to  direct  interrogatory  first,  that  "you  were  a  legal 
voter  of  Wayne  Township  at  the  October  election,  1868;"  in  which  precinct  were  you  a 
legal  voter,  and  if  yon  voted  at  said  election,  where  did  you  vote? — A.  I  considered 
myself  a  legal  voter  at  either  poll  iu  Wayne  Township.    I  voted  at  the  north  poll. 

Q.  Did  you  not,  together  with  the  inspector  and  other  judges  of  said  election,  refuse, 
on  said  day,  to  receive  all  votes  from  persons  residing  north  of  the  Wayne  County  turn- 
pike in  said  township  ? 

(Contestant  objects  to  said  question,  as  not  being  germane  or  relevant  to  any  of  his.) 

A.  I  do  not  remember  that  we  refnsed  to  take  any  votes  from  voters  living  north  of 
the  Wayne  County  turnpike  ;  we  only  requested  them  to  vote  at  the  north  poll. 
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Q.  You  -will  please  read  your  answer  to  interrogatory  seven,  and  say  whether  or  not 
there  is  a  gas-burner  overhead  in  the  room  in  which  you  held  the  election ;  and  whether 
or  not  there  is  one  or  more  gas-burners,  and  if  more  than  one  gas-burner,  how  many  iu 
the  room  in  which  yon  counted  the  ballots,  and  was  it  not  possible,  without  milch  in- 
convenience, to  have  had  a  sufficient  supply  of  lamps  in  the  room  where  the  election 
was  held,  and-  say  whether  the  large  folding-doors  to  the  room  in  which  the  election 
was  held  could  not  have  been  easily  closed,  and  was  there  not  a  stove  within,  in  order 
for  iheatiug  the  room,  and  whether  you  could  not  have  easily  so  arranged  the  engine 
and  hose-carriage  on  one  side  of  the  room,  and  your  table,  ballot-boxes,  and  papers,  on 
the  other,  so  that  in  case  of  lire  and  removal  of  the  engine  and  hose-carriage  you  would 
not  have  been  disturbed. — A.  I  do  not  know  how  many  gas-burners  there  are  iu  the 
house  ;  the  only  one  I  saw  was  on  the  south  side  of  the  room,  by  the  stairway,  high  up. 
There  maybe  a  gas-burner  overhead  in  the  center  of  the  room;  but  I  do  not  think 
there  is.  The  burner  at  the  stairway  is  the  only  one  I  saw  there  that  could  be  used  in 
counting  votes.  I  cannot  state  exactly  how  many  gas-burners  there  was  in  the  room 
in  which  we  counted  the  votes  ;  I  know  there  was  plenty  of  light.  I  cannot  say  posi- 
tively that  the  room  was  lighted  with  gas.  I  suppose  that  we  might  have  got  lamps 
to  light  the  room  where  the  votes  were  polled ;  it  would  have  caused  a  good  deal  of  lost 
time  and  trouble  ;  did  not  know  that  there  was  any  one  authorized  to  furnish  lamps. 
The  large  folding  doors  could  have  been  easily  closed.  There  was  a  stove  in  the  room. 
I  think  the  engine  and  hose- carriage  could  not  have  easily  been  placed  at  one  side  of 
the  engine-house,  so  as  to  afford  room  for  the  board  and  clerks  to  count  the  tickets.  It 
might  have  been  done ;  but  it  would  have  thrown  the  engine  oif  its  proper  track  on  to 
one  side  of  the  house  and  caused  the  company  some  trouble  in  getting  the  engine  out 
on  an  alarm  of  fire  when  it  was  thrown  off  its  proper  track.  We  had  no  authority  from 
the  iire  company  to  run  the  engine  off  its  proper  place. 

Ee-examination : 

Q.  What  was  the  character  of  the  engine-house  at  the  time  in  which  you  held  the 
election  ;  how  wide,  how  long,  and  how  high  was  the  room  you  then  occupied  ;  was  the 
.floor  paved,  flagged,  or  boarded ;  were  the  walls  brick  or  frame  ?  Describe  the  engine- 
house  fully,  and  ^^'hat  space  the  engine  and  hose-carriage  occupied  of  the  room. 

(This  question  objected  to  by  respondent  as  immaterial,  as  it  was  properly  belonging 
to  the  direct  examination  and  not  a  proper  inquiry  on  the  re-examination.) 

A.  The  engine-house  is  a  brick  building,  two  stories  high.  The  room  that  we  occu- 
pied was  about  eighteen  feet  wide,  and  from  thirty  to  forty  feet  deep.  The  ceiling,  I 
should  think,  was  fifteen  feet  high.  The  floor  was  board.  Tlie  hose-carriage  and  engine 
occupied  the  center  of  the  room.  There  would  probably  be  about  live  feet  space  on 
•either  side  of  the  engine  and  hose-carriage.  The  stove  was  on  the  south  side  of  the 
room  about  midway.  The  space  between  the  front  door  and  the  engine,  with  the  tongue 
turned  around,  would  be  about  twelve  feet.  I  do  not  pretend  to  be  accurate  in  the 
dimensions  I  have  given  of  the  engine-house ;  I  have  given  the  dimensions  to  the  best 
t>f  my  judgment. 

JOHN  S.  LYLE. 

Evidence  of  Judge  Laceij. 

Mavok's  CtFFicB,  Richmond,  Indiana, 

January  15,  1869 — 10  o'clock  a.  m. 
Hearing  resumed. 

Maktin  M.  Lacey,  of  lawful  age,  being  duly  sworn  to  testify  the  truth,  the  whole 
i;mth,  and  nothing  but  the  truth,  deposeth  as  follows: 

(The  introduction  of  this  witness  objected  to  by  respondent.) 

Question.  State  your  name,  age,  and  place  of  residence  on  the  day  of  the  October 
election,  1868,  and  whether  you  were  a  voter  in  Wayne  Township,  Wayne  County, 
Indiana,  at  said  election. — Answer.  My  name  is  Martin  M.  Lacey;  my  age  is  thirty- 
three.  I  resided  in  the  city  of  Richmond,  in  Wayne  Township,  at  that  time.  I  was  a 
iegal  voter  in  Wayne  Township  at  that  election. 

Q.  State  what  position  you  held  (if  any)  on  the  election  board  for  the  south  poll  or 
precinct  of  WajTie  Township,  and  how  you  were  appointed  or  elected,  as  the  ease  may 
be. — A.  I  was  one  of  the  judges  on  that  day.  I  was  elected  on  the  morning  of  the 
■election  by  the  citizens  at  the  polls. 

Q.  State  when  the  poll  of  said  precinct  was  opened,  and  where,  and  who  were  the 
judges,  inspector,  and  clerks,  and  when  the  said  poll  was  closed. — ^A.  The  poll  was 
opened  on  the  morning  of  the  13th  of  October,  1868,  at  the  No.  'Z  engine-house,  in  the 
city  of  Richmond.  John  S.  Lyle  and  myself  were  the  judges;  Samuel  W.  Lynde  was 
the  inspector ;  Caleb  S.  Du  Had  way  and  Augustus  B.  Young  were  the  clerks.  The  poll 
was  closed  at  six  o'clock  p.  m.,  or  as  near  that  time  as  we  could  get  at  it. 

Q.  Examine  Exhibit  A,  in  the  deposition  of  Samuel  W.  Lynde,  and  state  what   i    is 
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when  it  was  made,  by  wliom,  and  under  whose  authority.  State  whether  you  signed 
the  same,  and,  if  you  are  acquainted  with  the  other  signatures  thereon,  state  whether 
they  are  genuine  or  not. 

(Question  objected  to  by  respondent.) 

A.  The  document  as  shown  me  is  the  poll-book  of  the  election  held  on  the  13th  day 
of  October,  1868,  made  by  Augustus  B.  Young,  one  of  the  clerks.  It  was  made  during 
the  day  of  the  election,  except  the  certificate  and  summing  np,  which  was  made  the 
morning  after  the  election,  on  the  14th  day  of  October,  1868,  under  the  authority  of  the 
board,  which  was  all  present.  I  signed  the  certificate,  and  saw  the  balance  of  the  board 
do  the  same. 

Q.  Examine  Exhibit  B,  in  the  deposition  of  the  said  Samuel  W.  Lynda,  and  state 
what  it  is,  whenit  was  made,  under  whose  authority  the  same  was  done,  and  whether 
the  signatures  attached  to  the  certificate  are  genuine. 

(Question  objected  to  by  respondent.) 

A.  The  document  shown  me  is  the  tally-sheet  of  said  election.  It  was  made  on  the 
evening  of  the  election ;  my  impression  is  it  was  made  by  Mr.  Young,  under  the  author- 
ity of  the  board.  The  signatures  to  the  certificate  are  genuine.  I  signed  my  own 
name  and  saw  the  balance  of  the  board  sign  theirs. 

Q.  State  whether  you  acted  as  one  of  the  members  of  the  board  of  canvassers  for  the 
general  election  in  1868,  of  the  county  of  Wayne  and  State  of  Indiana,  and,  if  you  did, 
state  what  township  or  precinct  you  represented,  and  when  this  was,  and  where. 

(Question  objected  to  by  respondent.) 

A.  I  did  act  as  one  of  the  board  of  canvassers  of  Wayne  County  at  the  general  election 
in  1868.  I  represented  the  south  precinct  or  south  poU  in  Wayne  Township,  Wayne 
County,  Indiana.  The  date  I  cannot  give;  it  was  within  two  or  three  days  after  the 
day  of  election.    The  board  of  canvassers  met  at  Centreville,  Wayne  County,  Indiana. 

Q.  State  whether  one  of  the  poll-books  and  tally-sheets  of  the  said  south  poll  or 
precinct  were  then  presented  to  the  board,  and,  if  so,  state  if  you  know  where  they 
now  are,  or  in  whose  care  you  left  them. 

(Objected  to  by  the  respondent.) 

A.  I  believe  they  were,  in  fact  I  know  they  were.  I  do  not  know  where  they  n:)w 
are.     On  the  adjournment  of  the  board  they  were  left  with  the  clerk  of  the  said  board. 

Cross-examination  by  L.  D.  Stubbs,  esq.,  attorney  for  respondent : 
Q.  State  whether  you  lived  north  or  south  of  the  Wayne  County  turnpike,  on  the 
13th  day  of  October,  1868. — A.  I  lived  north  of  the  Wayne  County  turnpike  on  that  day. 
Q.  State  of  which  precinct  of  Wayne  Township  you  were  a  legal  voter  on  said  day. — 
A.  I  voted  at  the  north  precinct. 

Q.  In  which  precinct  did  you  reside  on  said  day  ? — A.  I  resided  in  the  north  preciuct, 
I  suppose,  as  the  law  is. 

Q.  Where  was  the  certificate  referred  to  in  your  answer  to  direct  interrogatory  No. 
4  made? — A.  It  was  made  in  the  assistant  assessor's  office. 

Q.  Where  is  that  office  located,  on  which  side  of  the  Wayne  County  turnpike, 
whether  in  the  south  or  north  precinct,  and  how  far  from  engine-house  No.  2  of  which 
you  have  spoken? — A.  The  ofttce  is  located  on  the  corner  of  Main  and  Marion,  on  the 
north  side  of  the  pike.  It  is  in  the  north  precinct,  and  I  suppose  about  six  hundred 
feet  from  engine-house  No.  2. 

Q.  State  how  it  happened  that  you  made  out  the  certificate  at  that  place  and  not  at 
engine-house  No.  2. — A.  Because  we  went  there  to  count  out  the  votes. 

Q.  When  did  you  go  there  ? — A.  We  went  there  at  6  o'clock  of  the  evening  of  the  13th 
day  of  October,  1868. 

Q.  State  what  you  first  did  after  going  there.— A.  We  counted  the  heads  of  the  tickets. 
Q.  What  constituted  the  heads  of  the  tickets  ?— A.  The  -candidate  for  governor  on 
each  ticket. 

Q.  State  what  was  next  done  after  counting  the  heads  of  the  tickets  ? — A.  The  result 
was  then  announced  by  the  inspector. 

Q.  Was  there  or  not  any  adjournment  before  the  final  result  of  the  election  was  ascer- 
tained and  announced? — A.  There  was. 

Q.  State  when,  how  many,  and  how  long,  and  for  what  purpose. — A.  We  adjourned 
the  first  time,  I  suppose,  at  about  8  o'clock;  could  not  speak  exactly  as  to  that;  we 
adjourned  this  time  about  twenty-five  minutes,  for  the  purpose  of  getting  supper.  The 
second  time  we  adjourned  was  near  11  o'clock,  for  (I  should  suppose)  about  twenty 
minutes,  for  the  purpose  of  getting  some  oysters.  The  final  result  was  announced  at 
about  one  or  two  o'clock  in  the  morning.  These  were  all  the  adjournments  had  up  till 
.  the  time  the  final  result  was  announced. 

Q.  Who  announced  the  final  result,  and  how,  and  to  whom?— A.  The  inspector,  Mr. 
Lang,  announced  the  final  result  (by  proclaiming  it  as  they  do  any  other  election)  to. 
the  board,  as  there  was  not  any  other  person  present  at  that  time  of  night. 

Six  o'clock  p.  m.,  January  15,  1869.  Hearing  adjourned  till  9  o'clock  a.  m.,  January 
16, 1869. 


DIGEST    OF    ELECTION    CASES.  857 

Mayor's  Office,  Richmond,  Indiana, 

January  16,  1869 — 9  o'clock  a.  m. 
Hearing  resumed. 

Q.  Did  he  proclaim  publicly  outside  of  the  room,  or  in  such  manner  as  any  person 
•who  might  be  about  in  the  street  outside  could  hear? — A.  I  do  not  remember. 

Q.  State  if  there  was  not  difficulty  in  reconciling  the  tally-sheets,  poll-books,  and 
tickets  with  one  another,  and  if  there  was  not  a  good  deal  of  counting  and  arranging 
the  next  morning  after  the  election,  and  after  daylight. — A.  There  -was  a  slight  differ- 
ence in  some  of  the  counts  for  some  of  the  smaller  ofiSces  made  by  the  clerks.  They 
got  too  many  tallies  in  counting  by  fives;  I  remember  of  no  difference  in  the  tickets 
and  the  tally-sheet. 

Q.  How  did  you  detect  that  discrepancy? — A.  We  detected  it  during  the  night;  I  do 
not  remember  now  just  how,  it  was  when  we  were  counting  the  scratched  tickets.  We 
may  have  left  some  of  them  unarranged  until  next  morning  by  overlooking  them. 

Q.  State  if  you  did  not  add  to  or  take  from  the  tallies  on  one  or  both  of  the  tally- 
sheets  opposite  the  names  of  one  or  both  of  the  candidates  for  Congress  ? — A.  At  no 
time  was  there  any  tallies  changed  on  the  tally-sheets  for  the  candidates  for  Congress, 
either  night  or  morning,  to  my  knowledge  anyhow. 

Q.  State  whether  there  was  or  not  a  discrepancy  between  the  vote  as  first  announced 
for  governor  by  Samuel  W.  Lynde,  inspector,  and  as  appears  on  the  tally-sheet  marked 
Exhibit  B,  and  the  summing  up  on  the  poll-book  marked  Exhibit  A,  in  the  deposition 
of  Samuel  W.  Lynde. — A.  I  believe  there  was;  Hendrick's  vote  was  some  votes  short; 
I  do  not  remember  how  many,  I  think  it  was  about  twenty ;  it  was  either  twenty  or 
thirty,  it  was  somewhere  there.  I  will  state  also  that  Baker's  vote  was  that  much 
larger,  whatever  the  difference  was. 

Q.  Then  the  difference  in  the  majority  was  from  fifty  to  sixty,  was  it  not  ? 
(Tliis  question  objected  to  by  the  contestant  as  argumentative.) 

A.  There  was  some  difference;  it  has  got  into  my  mind  that  the  difference  was  forty- 
five;  I  would  not  be  positive  as  to  the  numbers. 

Q.  State  whether  you  could  not  have  canvassed  the  vote  at  the  place  where  the  elec- 
tion was  held. — A.  I  suppose  we  might  have  done  so.  It  would  have  taken  some 
trouble  to  get  lights  and  tables.  I  would  like  to  state  in  this  connection  that  our 
instructions  were  to  go  to  the  Library  Building  by  the  township  trustee,  where  we 
always  had  been  going. 

Q.  State  the  purpose  for  which  the  building  you  call  the  engine-house  No.  2  is  used? — 
A.  It  is  used  for  storing  one  of  the  fire-engines  for  the  city. 

Q.  State  if  there  was  not  plenty  of  room  to  put  the  engine  and  hose-carriage  on  one 
side,  and  given  you  sufficient  room  on  the  other  side,  and  near  a  stove,  in  order  for 
heating,  near  the  gas-light,  and  so  that  the  engine  and  hose-carriage  could  have  been 
removed  in  case  of  an  alarm  of  fire,  and  not  have  disturbed  the  board  while  canvassing 
the  votes. — A.  There  may  be  room,  I  never  saw  it  tried. 

Q.  Do  you  know  the  dimensions  of  the  room;  and  if  so,  state  what  they  are. — A.  I 
do  not  know  the  dimensions  of  the  room. 

Q.  State  whether  or  not  there  was  a  comfortable  room  up  stairs  in  said  building 
accessible  from  the  room  in  which  you  received  the  ballots,  where  you  would  have  been 
secure  from  disturbance,  and  where  you  would  have  had  plenty  of  light  and  conven- 
ences  for  the  business  you  had  to  transact. — A.  There  is  a  room  up  stairs,  but  there  is  no 
tables  iu  the  room ;  I  went  up  to  see  about  that  myself.  This  is  about  as  full  as  I  know 
how  to  answer  that  question.  It  might  have  suited  if  there  had  been  any  tables  in  the 
room.  I  do  not  remember  whether  there  was  a  stove  in  that  room  at  that  season  of 
the  year.     There  is  plenty  of  lights  in  the  room. 

Q.  State  who  received  the  tickets  as  they  were  presented  by  the  voters  respectively 
at  the  election,  and  who  put  them  in  the  ballot-box. — A.  Mr.  Lynde,  the  inspector, 
received  nearly  all  of  them  and  put  them  in  the  box.  I  received  a  few  of  them  while 
Mr.  Lynde  was  eating  his  dinner,  and  may  have  done  so  at  other  times  for  a  few  moments 
at  a  time. 
Q.  How  many  ballot-boxes  did  you  use? — A.  Two. 

Q.  Where  did  they  sit?  that  is,  were  both  in  public,  and  were  or  not  both  used  at 
.alternate  intervals,  or  was  one  used  a  while  and  set  to  one  side ;  if  so,  when  ? — A.  They 
sat  on  a  small  table  in  front,  next  to  the  door.  The  first  one  was  used  as  long  as  we 
could  get  any  tickets  in  it.  We  then  set  the  other  on  top  of  the  one  that  was  full,  and 
I  think  it  remained  in  that  position  until  the  polls  were  closed. 

Q.  State  whether  or  not  you  had  a  registry  of  voters  there,  whether  or  not  you  checked 
oft'  the  names  of  persons  who  voted. — A.  We  had  two  copies  of  a  printed  registry  of 
all  the  registered  votes  of  the  township,  and  they  were  checked  as  the  voters  voted. 

Q.  State  whether  or  not  any  persons  voted  whose  names  were  not  on  said  registry, 
and  whether  or  not  they  filed  any  affidavits  as  to  their  qualifications  to  vote  in  the 
said  south  precinct. — A.  There  were  a  good  many  persons  voted  whose  names  were  not 
on  the  registry.  They  all  filed  their  affidavits  as  to  being  voters  of  the  township.  I 
do  not  remember  whether  the  precinct  was  specified  or  not  in  the  affidavit. 
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Q.  Did  you  or  not  present  a  registry  checked  at  said  election,  or  any  checked  registry 
with  the  election  returns  to  the  board  of  canvassers,  and  did  you  preseni  saad  affidavits 
to  said  board  with  the  said  returns  when  the  returns  were  canvassed,  and  did  you  pre- 
sent any  such  registry  or  affidavits  to  the  clerk  of  the  circuit  court  of  Wayne  County 
with  tlie  said  returns  on  the  said  day  or  on  any  other  day? 

(Objection  to  so  much  of  this  question  as  relates  to  the  affidavits  being  presented, 
being  irrelevant  and  not  required  by  law.) 

A.  I  did  not.  The  returns  were  taken  before  the  board  by  the  township  trustee 
together  with  the  affidavits. 

Q.  State  who  took  the  tickets  out  of  the  ballot-box  when  they  were  taken  out  the 
first  time? — A.  The  ballot-box  was  placed  in  the  center  of  the  table,  when  the  board 
proceeded  to  assort  them  out  in  piles  of  twenty-five,  by  the  heads  of  the  tickets,  and 
when  we  got  four  such  piles  we  placed  them  in  piles  of  hundreds,  and  so  on  until  they 
were  all  counted. 

Q.  What  persons  beside  the  inspector  and  judges  were  present  in  the  room,  if  any  ?^ 
A.  Mr.  Du  Hadway  and  Mr.  Young,  the  clerks,  and  Mr.  Eoss  and  Mr.  MoGirr.  Mr. 
McGirr  was  there  part  of  the  time  only;  he  came  there  when  wo  were  about  half 
through. 

Q.  State  whether  any  or  all,  and  if  any,  who  of  those  persons  assisted  in  taking  out 
the  tickets,  and  if  any,  who  assisted  in  assorting  and  in  counting  the  same? — A.  Mr. 
Lynde,  the  inspector,  Mr.  Lyle  and  myself  as  judges.  Mr.  Du  Hadway  and  Mr.  Young, 
the  clerks,  took  them  out  of  the  box.  These  were  all  who  assisted  in  taking  out  and 
assorting.  They  were  then  counted  after  they  were  assorted  by  Mr.  Lynde,  and  a  tally 
or  account  taken  of  them  by  the  clerks. 

Q.  Did  the  clerks  on  the  first  counting  outer  tallies  on  the  tally-sheets  of  the  vote  for 
governor  opposite  to  the  respective  names  of  the  candidates  for  governor?  if  not,  tell 
how  they  tallied,  and  how  they  kept  the  account. — A.  I  do  not  think  there  was  any 
account  of  the  first  count  put  on  the  tally-sheet.  The  figures  of  the  amount  was  put 
on  a  piece  of  paper  and  handed  to  the  inspector  by  the  clerks. 

Q.  State  how  they  tallied,  and  how  they  kept  their  account. — A.  The  inspector 
counted  them  as  they  were  assorted  by  the  vote  for  governor,  and  called  out  the  num- 
bers to  the  clerks,  which  numbers  were  by  the  clerks  placed  on  a  piece  of  paper,  and 
the  account  or  tally  was  then  presented  to  the  inspector  by  the  clerks. 

Q.  Did  the  inspector  count  each  ticket  himself,  or  did  he  take  the  bunches  of  one 
hundred  or  twenty-five  each  and  ascertain  the  result  in  that  way  as  to  tlie  number  of 
votes  for  governor  on  first  counting  referred  to  f — A.  I  think  he  took  them  in  bunches; 
I  do  not  remember  that  he  looked  over  them. 

Q.  State  whether  or  not  you  kept  the  democratic  tickets  separated  from  the  repub- 
lican tickets  after  the  heads  of  the  tickets  had  been  counted,  or  whether  you  mingled 
them  together  again. — A.  They  were  placed  back  in  the  ballot-boxes  just  as  they  were 
counted.  I  do  not  remember  whether  they  were  kept  entirely  separate  or  not ;  that  is, 
w^hether  all  the  democratic  tickets  were  put  into  one  box  and  the  republican  tickets  in 
the  other.     I  am  not  positive  as  to  that. 

Q.  State  whether  or  not,  at  the  time  you  separated  the  republican  from  the  demo- 
cratic tickets,  you  separated  republican  tickets  having  Mr.  Eeid's  name  on  from  the 
republican  tickets  having  Mr.  Julian's  name  on. — A.  We  did  not. 

Q.  State  whether  the  votes  for  any  other  candidates  and  for  governor  were  counted 
previously  to  commencing  to  make  the  tally-sheet,  and  before  the  announcement  first 
made  by  Mr.  Lynde. — A.  There  was  not  any  votes  counted  for  any  other  candidates 
except  governors. 

Q.  State  whether  all  the  names  printed  or  written  on  each  ticket,  and  the  office  des- 
ignated to  be  filled  by  each  of  the  persons  whose  names  appeared  on  said  tickets,  were 
read  aloud  by  the  inspector  or  any  other  person  at  the  final  canvass,  and  if  by  any 
other  person,  by  whom. — A.  The  inspector  first  began  by  counting  by  fives,  by  saying, 
for  governor.  Baker  or  Hendricks,  as  the  case  may  have  been,  five  votes,  and  so  on 
through  the  whole  ticket.  After  a  while  he  counted  by  tens  in  like  manner,  until  all 
the  uuscratched  tickets  were  counted.  No  other  parties  called  off  the  tickets  except 
the  inspector. 

Q.  Do  I  then  understand  from  you  that  only  every  fifth  or  tenth  ticket  was  read? 

(Objected  to  by  contestant  as  being  argumentative.) 

A.  Well,  I  suppose  that  in  that  way  five  or  ten  of  them  were  read  at  a  time. 

Q.  Did  or  not  the  inspector  take  the  tickets  out  of  the  ballot-box  on  the  second  or 
final  canvass,  or  did  some  other  person  take  out  and  assort  for  him,  or  assist  him  in 
doing  so? — A.  I  do  not  remember  whether  he  took  them  out  and  laid  them  on  the 
table  himself  or  not.  Myself  and  Major  Lyle  both  assorted  the  straight  tickets  from 
the  scratched  ones  in  piles  of  fives  and  tens,  and  handed  them  to  the  inspector  as  he 
needed  them. 

Q.  What  did  the  inspector  do  with  the  tickets  after  he  read,  to  the  clerks  and 
-directed  as  yon  stated? — A.  Ho  handed  them  across  the  table  to  Mr.  Ross,  and  be 
atrun  g  them. 
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Q.  State  ou  what  floor  of  the  building  the  rooiri  in  which  you  counted  tlie  tickets  is 
situated? — A.  On  the  second  floor. 

Q.  State  whether  or  not  it  conimunicates  witli  any  other  room  or  rooms  from  which 
or  tlirough  which  persons  could  get  into  the  same  ? — A.  There  are  two  other  doors 
which  lead  into  other  rooms,  ami  persons  mig::.t  enter  the  room  through  those  doors  if 
they  were  not  fastened. 

Q.  State  where,  you  put  the  tickets  on  your  ttrst  adjournment? — A.  Wc  put  them  in 
the  ballot-boxes. 

Q.  State  what  you  did  with  the  ballot-boxes  at  said  adjournment? — A.  Wo  placed 
one  ou  top  of  the  other  on  the  table  where  we  had  been  countini;.  Mr.  Lynde  locked 
the  boxes  and  put  the  keys  in  his  pocket. 

Q.  State  whether  or  not  all  access  to  said  room  was  cut  off,  and  if  so,  by  whom  and 
how?— A.  The  doors  leading  into  other  rooms  were  bolted  on  the  inside.  I  believe  we 
all  superintended  that  matter.   The  outer  door  I  locked  myself  and  carried  the  key. 

Q.  Where  were  you  during  the  adjournment? — A.  Major  Lyle  and  myself  weut  to 
Mr.  Jordan's  and  got  some  oysters;  we  then  returned  to  the  stairway  that  leads  up  to 
the  room  in  front,  and  found  Mr.  Lynde  and  Mr.  Young  there  when  we  returned;  when 
the  balance  came  we  went  into  the  room. 

Q.  Did  you  retain  the  possession  of  the  key  to  said  door  all  the  time  of  said  adjourn- 
ment?— A.  I  did. 

Q.  Plad  or  not  any  otiier  person  or  persons  a  key  or  keys  to  said  door  ? — A.  Mr.  Bragg, 
the  assistant  assessor,  had  a  key  to  the  door  of  said  room  at  that  time.  I  know  of  no 
other  persons  having  keys  to  said  door  at  that  time. 

Q.  Did  any  person  or  persons  enter  said  room  during  said  adjournment  and  before 
the  retiun  of  the  whole  board,  to  your  knowledge,  or  have  you  any  cause  to  believe 
that  any  person  or  persons  entered  said  room  ? — A.  No  person  entered  the  room  before 
the  board  all  went  in  together,  that  I  have  any  knowledge  of,  and  I  have  no  reason  to 
believe  that  any  person  did. 

Q.  State  where  you  putthe  tickets  on, your  second  adjournment? — A.  They  were  put 
in  the  boxes  and  locked"  up. 

Q.  What  did  you  do  with  the  ballot-boxes,  and  who  carried  the  keys  to  the  same? — 
A.  They  were  placed  on  the  table  as  before,  and  Mr,  Lynde  carried  the  keys. 

Q.  Was  or  not  the  room  locked  and  all  access  cut  off,  and  if  so,  who  carried  the  key  to 
the  room  door? — A,  The  room  was  looked  and  the  other  doors  bolted  same  as  before, 
and  I  carried  the  key  to  the  front  door, 

Q,  Did  you  retain  possession  of  said  key  all  the  time  of  said  adjournment?— A,  I 
did. 

Q.  Did  any  person  or  persons  enter  said  room  during  said  adjournment,  and  before 
the  return  of  the  whole  board,  to  your  knowledge,  and  have  yon  any  reason  to  belie^'e 
that  any  person  or  persons  entered  said  room  during  said  last  adjournment  ? — A.  No  person 
entered  the  room  to  my  knowledge.  The  board  all  remained  together  during  the 
entire  adjournment,  and  I  have  no  reason  to  believe  that  any  person  entered  said  room 
during  said  adjournment. 

Q,  Was  any  change  at  any  time  in  any  manner  made  in  said  tickets,  either  by  sub- 
stituting other  tickets  in  place  of  those  voted,  or  by  erasure  or  interlineations,  or 
erasures  alone,  or  by  any  other  method  ? — A.  There  was  nothing  of  the  kind  done 
that  I  know  anything  about. 

Q.  Was,  or  was  there  not,  any  manipulation  of  tickets  at  the  time  of  voting,  by 
means  of  which  tickets  not  voted  were  substituted  for  those  that  were  voted? — A.  There 
was  nothing  of  the  kind  done  that  I  know  anything  abont. 

Q.  Was  there  or  not  anj'  manipulation  of  tickets  at  the  time  the  same  were  taken  out 
of  the  ballot-boxes,  or  at  the  time  the  same  were  assorted  and  counted,  or  at  a,ny  time 
or  in  any  manner,  either  at  or  before  either  the  first  or  second  counting  or  canvassing, 
by  means  of  which  tickets  not  voted  on  the  13th  day  of  October,  1868,  at  the  south 
poll  aforesaid,  were  substituted  for  those  that  had  been  ? — A.  I  do  not  know  of  anything 
of  the  kind. 

Q.  Did  you  not  tell  Nimrod  H.  Johnson,  at  Centreville,  Wayne  County,  Indiana,  on 
the  day  the  board  of  canvassers  met  at  that  place,  that  alterations  of  the  state  of  the 
vote  ill  the  south  jnecinct  aforesaid  had  been  made  so  as  to  produce  a  difierent  result  ? — 
A.  I  told  Mr.  Johuson  on  that  day  that  on  the  final  count  the  democratic  vote,  I 
believe,  was  some  fort.v-five  sliort  of  the  first  announcement;  I  gave  him  no  reason 
for  it,  I  knew  no  cause  for  it ;  I  did  not  tell  Mr.  Johnson  that  there  had  been  any  change 
made. 

Q.  Did  you  not  ou  said  day.  at  said  jylace,  tell  Thomas  W.  Bennett  that  there  had 
been  alterations  made  in  the  state  of  the  vote  in  said  precinct  so  as  to  produce  a  dif- 
ferent result? — A.  1  m.ay  have  told  Mr.  Bennett  the  same  as  I  told  Mr.  Johnson.  I  do 
not  know  as  to  that.  Whenever  I  spoke  of  the  matter  it  was  with  reference  to  the  change 
from  the  first  and  second  announcement. 

Q,  Did  you  not  tell  John  H,  Topp  the  same  thing  at  the  same  time  and  place? — A,  I 
do  not  know  any  better  way  to  answer  that  than  to  repeat  my  last  answer,  I  told  no 
one  that  any  change  had  been  made  to  change  the  result,  to  my  knowledge. 
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Q.  I  will  ask  you  if  you  did  not  tell  the  same,  that  is,  that  there  had  been  alterations- 
made  of  the  state  of  the  vote  at  the  south  poll  or  precinct  aforesaid  so  as  to  produce  a 
different  result,  to  Nimrod  H.  Johnson,  John  Yargan,  William  C.  Jeffries,  Harmon  B. 
Payne,  Charles  Line,  James  J.  Jordan,  Philon  P.  Wiggins,  Alfred  LuUedge,  Thomas 
W.  Bennett,  and  Orden  Perry,  or  any  or  either  of  them,  collectively  or  individually,  in 
the  city  of  Richmond,  Wayne  County,  Indiana,  on  either  the  thirteenth,  fourteenth, 
fifteenth,  or  sixteenth  days  of  October,  1868?— A.  Some  of  them  I  never  spoke  to  about 
it  in  my  life  in  any  shape  or  form.  I  may  have  said  to  some  of  them  that  there  was  a 
change  in  the  vote  from  the  first  announcement  and  the  final  result;  I  never  told  them 
as  to  how  it  was  made,  or  that  I  knew  in  what  way  it  was  done.  I  may  have  told  a 
hundred  people  the  same  thing  for  anything  that  I  know ;  I  know  there  was  no  secret 
about  it;  I  did  not  tell  them  or  either  of  them  what  is  charged  in  th«  question. 

Q.  Did  you  not  lia  ve  a  conversation  with  General  Thomas  W.  Bennett,  about  stuffing 
the  ballot-box;  and  if  so,  when  was  it  and  where  was  it,  and  what  did  you  say  that 
others  were  going  to  do,  or  that  yon  were  going  to  do  yourself  ? 

(Contestant  objects  to  the  question  as  one  in  which  the  witness  is  not  bound  to 
answer  or  convict  himself  of  crime  or  an  intent  to  commit  a  crime.) 

(Witness  waives  the  privilege  and  answers  tlie  question.) 

A.  I  had  no  such  conversation  with  him. 

Q.  Don't  you  know  that  there  was  an  arrangement  made  before  the  election  to  cheat 
Juhan  at  the  south  poll,  between  you  and  other  parties,  and  that  you  were  selected  to 
assist  in  that  work,  and  state  what  the  arrangement  was,  if  any,  and  say  who  the 
parties  were? 

(The  contestant  objects  to  this  question  as  one  in  which  the  witness  is  not  bound  to 
answer  or  convict  himself  of  crime  or  intent  to  commit  crime,  and  not  germane  to  any 
question  asked  by  the  contestant.) 

(Witness  waives  privilege  and  answers  question.) 

A.  I  know  of  no  arrangement  having  been  made  to  cheat  Julian  at  the  south  poll;  I 
was  proposed  and  elected  as  one  of  the  judges  for  said  south  poll  by  Julian's  friends. 

Q.  By  what  means  do  you  know  that  you  were  elected  by  bis  friends  ? — A.  For  the 
reason,  as  I  was  told  on  the  day  before  by  some  of  his  friends,  that  they  wanted  me  to 
act  as  one  of  the  judges  on  that  day. 

Reexamined : 
Q.  State  whether  the  number  of  votes  given  to  Hendricks  and  Baker  respectively,, 
and  the  majority  struck  between  them,  when  the  first  announcement  was  made  of  the 
result  of  the  poll  by  the  inspector,  were  the  true  numbers  as  found  by  the  tickets  voted, 
or  were  the  true  numbers  found  on  counting  and  announcing  the  final  result  ? 

(This  question  objected  to  as  asking  for  an  opinion  and  not  for  facts,  and  as  being 
argumentative. ) 
A.  The  error  was  in  the  first  count ;  the  last  count  was  correct. 

MARTIN  M.  LACY. 

William  Pakry,  of  lawful  age,  being  first  duly  affirmed  to  testify  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  deposeth  as  follows : 

(Respondent  objects  to  the  examination  of  this  witness.) 

Question.  State  what  is  your  name,  age,  and  where  you  resided  at  the  time  of  the 
general  election  m  1868,  of  the  State  of  Indiana. — Answer.  My  name  is  William  Parry ; 
my  age  is  fifty-eight ;  I  rsided  in  the  northern  precinct  Wayne  Township,  Wayne 
County,  Indiana,  at  the  time  of  the  general  election  in  October,  1868,  of  the  State  of 
Indiana. 

Q.  State  what  office  you  held,  if  any,  in  Wayne  Township,  Wayne  County,  Indiana, 
on  the  day  of  the  general  election  in  October,  1868,  and  whether  yon  hold  the  same 
now  or  not. — A.  I  held  the  office  of  township  trustee  on  that  day,  and  still  hold  the 
same. 

Q.  State  whether  documents  purporting  to  be  one  set  of  the  poll-books  and  tally- 
sheets  of  the  said  general  election  of  1868,  of  the  south  poll  or  precinct  of  Wayne 
Township,  Wayne  County,  Indiana,  were  deposited  in  your  office  as  such  township- 
trustee ;  if  so,  examine  Exhibits  A  and  B,  in  the  deposition  of  Samuel  W.  Lynde,  and 
say  whether  they  are  the  same  documents  or  not. 

(This  question  was  objected  to  by  respondent.) 

A.  The  documents  now  shown  me  were  deposited  in  my  office,  and  they  are  the  same 
as  those  shown  me  marked  Exhibits  A  and  B,  in  the  deposition  of  Samuel  W.  Lynde. 

Q.  State  whether  you  have  certified  copies  of  these  documents,  marked  A  and  B,  in 
your  possession ;  and  if  so,  please  produce  them  for  the  purpose  of  making  them  exhibits 
in  this  proceeding. — A.  I  have,  and  now  present  them  as  certified  copies  of  Exhibits  A 
and  B,  and  marked  Exhibits  D  and  E. 

(Question  obiected  to  by  respondent.) 

WILLIAM  PARRY, 

Township  Trustee- 


DIGEST    OF    ELECTION    CASES.  861 

The  contestee,  not  contending  that  any  direct  fraud  has  been  proven 
by  him  against  any  one,  asserts  that,  as  one  of  the  badges  of  fraud,  he  has 
proven  by  the  oral  testimony  of  over  500  witnesses  that  this  number 
of  ballots  were  actually  voted  for  him,  and  that,  by  the  evidence  of  some 
40  more  persons,  they  either  voted  for  him  or  intended  to  do  so;  and  hence 
the  ballots  in  the  ballot-box  must  have  been  changed  by  some  other  person 
or  persons,  as  there  were  only  475  votes  returned  for  him  by  the  judges, 
instead  of  over  500  votes,  as  should  have  been ;  but  against  the  oral  tes- 
timony of  these  witnesses  there  is  the  evidence  of  the  analyzation  of  the 
actual  tickets  voted,  and  a  complete  re-count  of  their  number,  made  in 
the  presence  of  the  contestee's  counsel,  sworn  to  by  the  inspector  of  the 
south  poll  as  being  true,  and  the  tickets  voted  and  counted  at  the  elec- 
tion; and  this  testimony  is  confirmed  by  the  township  trustee  and 
others,  who  had  charge  of  the  tickets  from  the  close  of  the  election  until 
they  were  counted  by  the  contestant,  which  analyzation  shows  670 
votes  for  the  contestant  instead  of  676,  and  479  votes  for  the  contestee 
instead  of  475  votes,  with  32  ballots  scratched,  or  which  had  no  name  on 
them  ;  31  of  which  appeared  to  be  republican  tickets  and  1  a  democratic ; 
making,  in  all,  1,181  tickets  instead  of  1,183,  the  number  returned  by  the 
judges,  and  also  that  which  the  poll-book  shows. 

I  insert  the  evidence  of  the  inspector  and  township  trustee  iu  proof  of 
my  opinion. 

EVIDENCE   OF   ANALYZATION   (JF   TICKETS. 

Samuel  W.  Lyndh,  of  lawful  age,  being  first  duly  g,ffirmecl  according  to  law,  deposes 
as  follows : 

Question.  State  what  position,  if  any,  you  held  on  the  election  board  of  the  south 
poll  or  precinct  in  Richmond,  Wayne  County,  at  the  State  election  of  1868 ;  and  whether 
you  acted  in  that  position  at  said  election. — Answer.  I  was  inspector  of  the  board  of 
election  for  the  south  poll  or  precinct  in  Richmond,  Wayne  County,  Indiana,  and  acted 
as  such  on  the  day  of  said  election. 

Q.  State  what  was  done  with  the  tickets  voted  at  said  poll,  after  the  result  of  the 
same  had  been  ascertained  by  the  board  and  the  returns  of  the  election  made. — A.  I 
deposited  them  in  the  office  of  the  township  trustee,  William  Parry,  the  next  day  after 
the  election. 

Q.  State  whether  you  have  seen  and  examined  the  tickets  voted  at  said  poll,  since 
the  election  ;  if  so,  state  where  you  found  them  ;  and  if  you  know  them  to  be  the  same 
tickets  deposited  by  you ;  and  what  number  of  tickets  did  you  find  there  as  representing 
that  poll  ? — A.  I  have  seen  and  examined  the  tickets  that  I  suppose  were  voted  at  that 
poll.  I  would  not  swear  that  they  were  the  same  tickets  voted  at  that  poll  at  that 
time,  but  I  think  they  are  the  same.  I  found  them  at  the  office  of  William  Parry, 
township  trustee,  and  believe  them  to  be  the  same  tickets  that  I  deposited  with  him; 
and  the  number  was  1,181. 

Q.  State  the  result  of  your  examination  in  detail :  where  was  it  made,  and  in  whose 
presence ;  and  state  how  the  vote  ranged  for  Congress,  as  appears  on  the  tickets  so 
found  and  examined  by  you ;  or,  in  other  words,  analyze  the  vote  so  given  for  the 
several  candidates  for  Congress  as  found  on  the  said  tickets,  and  report  the  same  as  so 
found. — A.  The  examination  was  made  at  the  mayor's  office,  in  the  city  of  Richmond, 
on  the  8th  day  of  April,  1869,  in  the  presence  of  Augustus  B.  Young,  one  of  the  clerks  of 
said  election,  Lewis  D.  Stubbs,  esq.,  attorney  for  the  respondent,  and  John  S.  Eeid. 
The  analyzation  which  I  made  of  the  tickets  on  the  vote  for  congressman  is  as  follows : 
The  vote  for  John  S.  Reid,  on  the  clear  democratic  tickets,  numbered  507 ;  on  the 
republican  tickets,  with  Reid's  name  written  on,  46;  on  the  republican  tickets,  with 
John  S.  Reid's  name  printed  on,  110 ;  on  scratched  democratic  tickets,  with  Reid's  name 
left  unscratched,  7 ;  one  democratic  ticket  blank.  The  vote  of  Mr.  Julian  stood  thus  : 
Clear  republican  tickets,  for  Julian,  470 ;  on  scratched  republican  tickets,  with  Mr. 
Julian's  name  left  on,  9 ;  republican  tickets,  with  Julian's  name  scratched,  and  no  name 
inserted,  31. 

Q.  State  whether  you  examined  the  aforesaid  tickets  at  any  time  since  the  said  elec- 
tion, or  if  you  know  of  any  other  person  having  done  so. — A.  I  never  examined  the 
aforesaid  tickets  since  the  election,  until  the  examination  I  made  to-day.  I  heard  that 
other  people  had  examined  the  tickets,  but  have  no  personal  knowledge  of  the  fact. 
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Cross-examinatioiu  by  L.  D.  Stubbs,  esq.,  attorney  for  respondent: 
Q.  State  what  portion  of  the  time  Lewis  D.  Stubbs  was  present  at  the  examination 
to-day,  and  what  part  he  took  in  the  same ;  also  what  part  of  the  time  Augustus  B. 
Yonng  and  John  S.  Eeid  were  present,  and  what  part  they  took  in  the  same. — A.  Lewis 
D.  Stubbs  was  not  present  but  a  very  little  part  of  the  time,  some  half  hour ;  he  checked 
or  recounted  the  Julian  tickets.  Augustus  B.  Young  was  present  two  or  three  hours ; 
he  assisted  in  assorting  and  counting  out  tickets  for  analyzation.  John  S.  Eeid  was 
present  about  as  long  as  Mr.  Stubbs,  or  a  little  longer,  looking  over  and  examining  the 
tickets  to  see  that  the  count  was  correct. 

Q.  State  whether  you  yourself  counted  all  the  tickets,  and  are  certain  your  state- 
ment is  correct. — A.  I  counted  all  the  tickets,  and  think  my  statement  is  correct. 

Q.  State  what  you  mg,ke  the  total  number  of  votes  for  John  S.  Eeid  to  be ;  and  statfr 
what  you  make  the  total  number  of  votes  for  George  W.  Julian  to  be. — ^A.  I  make  the 
total  vote  for  John  S.  Eeid  to  be  670,  and  the  total  vote  for  George  W.  Julian,  479. 

S.  W.  LYNCE. 

WlixiAM  Parky,  of  lawful  age,  being  first  duly  affirmed  according  to  law,  deposes 
as  follows: 

Question.  State  what  office,  if  any,  you  held  at  the  State  election  of  October,  1868, 
in  Wayne  Township,  Wayne  County,  Indiana. — Answer.  I  held  the  office  of  township 
trustee  of  Wayne  Township,  at  the  time  of  said  election,  and  still  hold  said  office. 

Q.  State  where  you  keep  your  said  office ;  and  where  you  kept  it  at  said  election  ; 
and  whether  the  tickets  purported  to  have  been  voted  at  the  south  poll  or  precinct  of 
Eichmorid  at  that  election  were  left  in  your  care  and  custody  as  such  trustee. — A.  The 
office  of  township  trustee  was  in  the  city  of  Eichmond  at  the  time  of  said  election,  and 
is  still  kept  in  said  city  ;  and  the  tickets  purported  to  have  been  voted  at  the  sotith 
poll  or  precinct,  in  the  city  of  Eichmond,  at  that  election,  were  deposited  with  me  for 
safe-keeping  by  Samuel  W.  Lynde,  the  inspector  of  said  south  poll  or  precinct. 

Q.  State  whether  any  person  examined  said  tickets,  while  in  your  care  and  custody, 
so  as  to  obtain  a  knowledge  of  the  votes  given  thereon  ;  if  so,  who  it  was,  and  when 
the  same  was  done. — A.  Lewis  D.  Stubbs  and  Judge  Perry  examined  the  said  tickets 
a  few  days  after  the  election.  I  think  Edward  G.  Vaughn  also  examined  the  said  tickets, 
but  I  cannot  say  at  what  time  it  was  done.  I  think  Vaughn  examined  the  tickets 
before  Lewis  D.  Stubbs  and  Judge  Perry  did.    I  am  not  positive. 

Q.  State  what  is  the  political  character  of  the  several  gentlemen  named  by  you  as 
having  examined  the  tickets ;  and  whether  they  were  the  political  friends  of  Mr.  Julian 
or  Mr.  Eeid. — A.  They  were  what  we  call  republicans,  and  were  the  friends  of  Mr. 
Julian  politically. 

Q.  State  if  you  know  of  any  change  having  been  made  in  the  number  of  the  tickets 
so  left  with  you,  or  in  the  names  of  the  candidates  so  printed  or  written  thereon,  since 
the  same  were  deposited  in  your  office.— A.  I  do  not. 

WILLIAM  PAEEY. 

I  can  see  no  way  by  which  I  can  with  any  propriety,  or  by  any  rule  of 
law,  reject  evidence  so  palpably  correct  in  itself,  and  which,  under  ordi- 
nary circumstances,  would  in  all  courts  of  l^w  be  deemed  and  held  as 
the  best  and  highest  evidence,  nor  can  I  reject  the  testimony  of  the  in- 
spector and  judges,  who  unhesitatiugly  swear  to  the  correctness  of  the 
ballots,  returns,  and  summing  up  of  the  votes,  and  adopt  the  oral  testi- 
mony of  men,  many  of  whom  were  not  voters  themselves  at  that  precinct, 
and  several  of  whom  must  be  evidently  mistaken,  when  they  swear  to 
having  given  some  fifteen  men  tickets  with  the  name  of  the  contestee  on 
them,  and  of  seeing  them  vote  them,  the  same  identical  tickets,  which, 
if  actually  done,  they  must  have  voted  some  two  or  three  times  each. 
We  refer  to  the  evidence  of  Geo.  F.  Kramer,  at  page  182,  and  of  David 
Hoerner,  at  page  195,  which  contain  within  themselves  their  own  refuta- 
tion. 

The  poll-books  show  no  such  voting,  and  the  tickets  deny  that  such 
occurred ;  hence  I  think  that  they  were  mistaken,  and  I  am  satisfied 
there  is  no  material  error,  if  any,  in  the  returns  of  the  judges. 

Such  mode  and  manner  of  making  evidence  after  an  election  I  must 
condemn,  and  stand  by  the  old  rule,  that  when  the  returns  of  the  board 
are. impeached  the  highest  and  best  evi(Jence  only  can  be  received,  for 
nothing  but  the  most  unequivocal  evidence  can  destroy  the  credit  of 
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ofBcial  returns.  (See  Littel  vs.  Eobbins,  31st  Cong.,  page  138,  and  Blair 
vs.  Barrett,  Election  Cases  of  1834  and  1865 ;  27  Ind.  Eep.,  191.) 

Having  examined  the  question  of  fraud  very  carefully,  I  can  see  nothing 
in  the  evidence  which  will  warrant  me  in  rejecting  the  south  poll  of 
Richmond. 

Under  this  view  of  the  case  I  sustain  the  returns  of  the  judges  of  the 
polls,  north  and  south,  of  that  city,  and  allow  the  coutestee  the  privilege 
of  purging  the  south  poll  from  a)l  fraudulent  and  spurious  tickets,  if 
there  may  be  any  fraud,  and  accrediting  to  him  the  full  number  of  tickets 
which  he  proves  Mere  voted  for  him,  thus  adopting  the  rule  as  laid  down 
in  27  Indiana  Eeports,  page  191,  by  the  Supreme  Court,  and  referred  to 
by  both  of  the  gentlemen  as  being  the  law  of  that  State. 

NORTH  PKECINCT. 

I  do  not  deem  it  necessary  to  go  into  an  examination  of  the  irregu- 
larities alleged  by  the  contestant  as  to  the  northern  precinct  of  Wayne 
Township,  for  the  reason  that,  if  they  were  found  to  be  true,  I  would,  for 
the  same  reasons,  and  by  the  application  of  the  same  law  whereby  I 
reinstate  the  southern  poll,  retain  the  northern  poll. 

I  have  examined  the  evidence  fairly  and  fully,  and  think  that  almost: 
every  irregularity  which  was  committed  at  the  one  poll  was  committed 
at  the  other;  but  in  neither  do  I  find  enough  errors  or  irregularities  to 
sustain  me  in  rejecting  them,  and  disfranchising  some  three  thousand 
voters,  who,  from  all  the  evidence,  appear  to  have  acted  and  voted  in 
good  faith,  and  were  not  parties  to  any  of  the  acts  complained  of,  and 
ought  not  to  be  made  to  suffer  for  omissions  or  acts  of  others.  The  vote 
at  each  of  these  following  i)laces  was  large,  the  election  orderly,  and  the 
removal  of  the  ballot-boxes  and  ballots  was  the  result  of  necessity,  and 
not  done  through  or  by  any  fraudulent  means,  so  far  as  I  can  discover 
from  the  evidence,  or  for  any  fraudulent  purpose  whatever. 

CLERICAL   ERRORS   COMPLAINED   OF   BY  MR.   REID. 

I  find  from  the  evidence  that  the  clerk  of  Union  County,  in  certifying 
the  vote  for  congressman  from  that  county,  committed  a  clerical  errpr 
by  which  ten  votes  were  returned  short  of  the  proper  number  for  Mr. 
Eeid,  and  that  from  the  evidence  of  the  inspector  and  one  of  the  judges 
of  Clay  Townshii),  in  Wayne  County,  an  error  of  eleven  votes  was  made  on 
the  final  returns  of  that  township  for  Mr.  Eeid,  to  which  he  was  entitled, 
and  that  two  votes  were  in  like  manner  rejected  at  Washington  Town- 
ship, in  said  county,  to  which  he  was  entitled,  making  in  ail  an  error  of 
twenty-three  votes,  which  I  have  allowed  him,  as  clearly  i)roven. 

NUMBER  OP  VOTES  PROVED  ORALLY  BY  MR.  JULIAN. 

From  a  table  which  Mr.  Julian  has  carefully  prepared  from  the  evi- 
dence, and  copied  into  his  brief  in  this  case,  I  find  that  he  has  gathered 
the  names  of  five  hundred  and  eight  persons,  who  swear  or  affirm  that 
they  voted  for  him  at  said  election  for  Congress ;  but  in  checking  off 
these  names  in  his  table,  in  the  light  of  the  evidence  and  the  poll-book, 
which  I  have  very  carefully  examined,  I  find  the  names  of  six  j^ersons 
who  evidently  must  be  duplicates  of  each  other,  they  being  almost  of  the 
same  age,  and  in  some  instances  exactly  so,  living  at  the  same  place,  and 
whose  names  are  not  found  twice  on  the  poll-book ;  others  had  been  exam- 
ined, and  their  testimony  taken  outside  ofihe  time  allowed  by  law,  and 
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after  the  protest  of  the  contestant  had  been  entered  by  the  notary ;  one 
who  signs  the  wrong  name,  but  was  not  sworn,  and  one  who  swore  that 
he  only  supposed  that  his  ticket  had  Julian's  name  on  it,  and  one  whose 
residence  was  in  the  north  precinct,  making  in  all  12  votes,  which  we 
have  deducted  from  the  508  votes  claimed  and  counted  by  Mr,  Julian 
in  his  brief,  allowing  him  496  votes  instead  of  475,  as  returned  for  him 
by  the  election  board  of  the  south  poll ;  we  deduct  from  the  vote  of  Mr. 
Eeid  2  votes,  which  Mr.  Julian  shows  were  voted  for  him  in  the  south 
poll,  when  they  should  have  been  voted  at  the  north. 

Mr.  Julian  has  also  prettj^  carefully  analyzed  the  evidence  of  the  per- 
sons sworn  by  him  whom  he  supposed  had  voted  for  him,  and,  although 
I  have  found  several  errors  in  the  tables,  as  classified  by  him,  yet,  as  I 
cannot  admit  this  kind  of  testimony  to  control  the  of&cial  returns  of  the 
judges  of  election,  especially  when  sustained  by  the  analyzation  of  the 
tickets  voted,  as  has  been  done  in  this  case,  I  did  not  go  into  detail  with 
them  as  I  did  with  those  who  swear  that  they  actually  know  that  they 
voted  for  him.  I  made,  however,  a  general  examination  of  the  whole  evi- 
dence attempting  to  sustain  this  class  of  voters,  and  those  who  could  not 
swear  or  affirm  that  they  voted  for  Mr.  Julian,  but  who  thought  they  did  or 
intended  to  do  it ;  or  who  were  republicans,  and  by  virtue  of  this  political 
relation  ought  to  have  voted  for  Mr.  Julian,  say,  all  this  class  of  wit- 
nesses and  voters,  I  was  under  the  necessity  of  rejecting.  Many  of  the 
witnesses,  I  think,  must  be  mistaken — I  mean  those  who  swear  that 
they  know  how  other  men  voted,  because  they  gave  them  tickets,  and 
saw  them  vote,  or  were  told  how  they  vpted.  Such  testimony,  as  is  well 
said  by  the  books,  is  too  vague,  indefinite,  uncertain,  and  not  the  best 
evidence;  and,  in  many  cases,  only  hearsay  evidence  is  given,  which 
cannot  be  admitted  over  the  well-established  rules  of  evidence.  As  in 
the  cases  of  Kraimer  and  Horner,  I  find  others  coming  and  swearing  at 
one  place  that  they  did  not  know  how  any  other  person  voted,  while 
afterward  they  swear  they  know  of  several.  Such  evidence  as  this,  I 
think,  is  not  only  in  itself  valueless,  but  dangerous  to  be  admitted  as  a 
precedent,  against  which  no  candidate  would  be  safe;  and  the  official  re- 
turns would  be  rendered  almost  worthless  in  any  contest. 

I  present  the  following  tables,  as  collated  from  the  evidence,  under 
any  one  of  which  Mr.  Eeid  would  be  entitled  to  his  seat ;  and  when  all 
these  propositions  are  united,  we  consider  the  claim  as  conclusively  and 
unanswerably  established. 

NUMBER   OP  TOTES  PEOM  OFFICIAL  RETUKNS. 

Table  M.  1. 

JuUan.  Eeid. 

Aggregate  vote,  as  officially  reported  as  above 13, 413    13, 297 

Add  the  vote  of  the  south  precinct,  (see  tabular  state- 
ment)           475  676 

Total 13, 888    13, 973 

Deduct  Mr.  Julian's  vote  from  Mr.  Keld's  vote 13, 888 

Majority  for  Mr.  Eeid 85 
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Table  JVb.  2. — Analyzed  nuniber  of  votes. 

Mr.  Reid  obtained  from  the  secretary  of  state 13, 297 

Number  of  votes  given  him  at  the  south  poll  in  Richmond,  as 
per  analyzation 670 

13, 967 

Mr.  Julian  obtained  from  secretary  of  state 13, 413 

Number  of  votes  given  him  at  the  south  poll  in  Eich- 

mond,  as  per  analyzation 479 

13,892 

Majority  for  Mr.  Eeid 75 


Table  Wo.  3. 

Kumber  of  votes  from  oflScial  returns,  clerical  errors,  and  oral  exami- 
nation of  the  south  poll : 

Mr.  Eeid  obtained  from  the  secretary  of  state,  as  oflQcial 13, 297 

Number  of  votes  officially  returned  him  at  the  south  poll  of 

Richmond : 676 

Clerical  errors  at  Union  and  Wayne  Counties 24 

13, 996 
Deduct  illegal  votes  at  south  poll 2 

13, 994 
Mr.  Julian  received  from  the  secretary  of  state,  as  offi- 
cial   L 13, 413 

Number  of  votes  allowed,  as  proven  by  him  orally,  as 

of  persons  who  voted  for  him  at  the  south  poll 496 

13,909 

Majority  for  Mr.  Eeid 85 


Having  examined  carefully  the  report  of  the  majority  of  the  commit- 
tee, I  extremely  regret  that  I  cannot  agree  with  them  in  many  of  their 
conclusions,  or  in  what  they  in  some  instances  assert  as  being  the  facts 
and  the  law  governing  this  case;  nor  do  I  believe  that  the  evidence 
sustains  the  finding  of  the  committee  on  the  material  issue  made  by 
and  between  the  contestant  and  contestee,  as  found  in  their  notice  of 
contest  and  answer  thereto,  especially  if  the  committee  is  to  be  gov- 
erned by  the  resolution  of  the  House  in  directing  that  all  contested 
election  cases  are  to  be  tried  as  a  judicial  proceeding,  and  that  the 
law  of  the  State  from  which  the  contest  arises  shall  be  the  law  govern- 
ing the  adjudication  thereof,  both  of  which  the  majority  of  the  committee 
has  wholly  disregarded  in  the  adjudication  of  this  case. 

1.  I  therefore  object  and  dissent  to  so  much  of  the  said  report  of 
the  majority  of  this  committee  which  asserts  and  finds  that  there  is  no 
evidence  of  the  irregiilarities  and  informalities  charged  by  the  contest- 
ant against  the  official  acts  of  the  members  of  the  north  precinct  or 
poll  at  Richmond,  and  say,  in  reply,  that  every  allegation  contained  in 
the  specification  of  the  contestant  is  fully  proved  and  sustained  by  the 
evidence;  and  assert  that  if  the  north  poll  or  precinct  at  Eichmond  is 
H.  Mis.  Doc.  152 55 
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to  be  retained  and  counted  for  the  contestee,  that  the  south  poll  or  pre- 
cinct thereof  ought  to  he  retained  and  counted  for  the  contestant,  which 
e\idence  is  now  here  submitted  in  proof  of  this  objection. 

William  Parry,  of  lawful  age,  being  first  duly  affirmed  according  to  law,  deppses- 
as  follows: 

Question.  State  your  name,  age,  and  place  of  residence  at  the  time  of  the  general 
election  held  in  Wayne  Township  Wayne  County,  Indiana,  in  October,  1868,  and 
whether  yon  were  a  legal  voter  at  that  election. — Answer.  My  name  is  William  Pany; 
ray  age  is  fifty-eight;  I  resided  in  Wayne  Township,  two  miles  northwest  of  Eichmoud, 
at  the  time  of  said  election,  and  was  a  legal  voter  in  Wayne  Township  at  that  time. 

Q.  State  what  position  you  held,  if  any,  during  said  election  in  said  township,  and 
whether  you  acted  as  such  during  said  election. — A.  I  was  township  trustee,  and  acted 
as  such  during  said  election. 

Q.  State  whether  or.  not  a  poll  was  opened  aud  an  election  held  at  what  is  called  the 
north  poll  or  precinct,  in  said  township,  in  October,  1868;  and,  if  so,  who  acted  as 
inspector,  judges,  and  clerks  thereof. — A.  A  poll  was  opened  and  an  election  ield  in 
said  north  precinct,  at  engine-house  No.  3;  I  was  inspector;  E.  G.  Vaughn  and  Nathan 
Doane  were  judges;  Andrew  T.  Scott  and  Hugh  Wiggins  were  the  clerks. 

Q.  State,  if  yon  know,  whether  or  not  said  election  was  held  under  a  general  registry 
for  the  whole  township,  or  a  special  registry  for  the  said  north  precinct. — ^A.  The  elec- 
tion was  held  under  the  general  registry ;  no  special  registry  for  said  north  precinct 
was  made. 

Q.  State,  if  you  know,  the  names  of  the  registers,  where  it  was  made,  by  whom,  and 
when. — A.  It  was  made  principally  by  myself,  Samuel  W.  Lynde,  and  Fred.  Eosa;  M. 
M.  Lacey  helped  a  part  of  the  time ;  it  was  made  at.my  office,  in  the  city  of  Eichmond ; 
it  was  made  between  the  first  day  of  the  8th  month,  commonly  called  August,  and  the 
day  of  the  general  election,  in  October,  1868. 

Q.  State  when  the  poll  was  opened  aud  closed  on  the  day  of  election,  and  whether 
or  not  the  board  counted  the  tickets  at  the  place  of  voting,  or  removed  to  another  and 
different  place  before  doing  so;  state  all  about  it. — A.  The  poll  was  opened  at  8  o'clock 
a.  m.,  and  closed  at  6  o'clock  p.  m. ;  we  counted  the  tickets,  so  far  as  governor,  lieuten- 
ant governor,  and  congressman  were  concerned,  but  not  the  other  officers,  and 
iiunounced  the  result ;  we  then  moved  up  stairs  and  counted  all  the  votes. 

Q.  State  in  what  way  you  moved  from  this  place  of  voting  to  the  room  where  you 
counted  the  tickets,  and  state  the  cause,  if  you  have  any,  why  this  removal  was 
made. — A.  My  impression  is  that  we  went  through  the  side  door  of  the  room  into  the 
stairway,  and  then  up  stairs,  but  do  not  recollect  positively  whether  we  went  that 
way,  or  went  out  at  the  front  door  into  the  street,  then  up  the  stairway ;  the  removal 
was  made  to  secure  more  light,  and  for  comfort  and  convenience. 

Q.  State,  if  you  know,  who  took  charge  of  and  carried  the  ballots,  ballot-boxes,  and 
poll-books,  and  whether  the  boxes  were  locked  or  not;  and,  if  locked,  who  kept  the 
keys  of  them  during  the  time  of  said  removal. — A.  I  do  not  remember  who  took  charge 
of  the  ballot-box,  nor  do  I  remember  whether  the  ballot-bos  was  locked  or  not  at  the 
time  of  the  removal.     « 

Q.  State,  if  you  remember,  whether  any  adjournment  or  recess  was  taken  by  the 
board  before  the  final  count  was  made  and  announced  of  all  the  votes  cast  at  said  elec- 
tion ;  if  so,  state  when  it  was,  and  how  long  was  the  time  of  said  adjournment  or 
recess. — A.  There  was  a  little  recess;  don't  think  there  was  any  adjournment ;  after 
we  reinoved  up  stairs  we  took  a  recess  of  about  from  thirty  to  sixty  minutes,  for  the 
purxJose  of  getting  something  to  eat ;  I  went  out  and  ordered  supper  for  the  board,  aud 
had  it  brought  up  into  the  room,  and  when  we  ate  that  we  went  to  work  and  finished  up. 

Q.  State,  if  you  remember,  who  took  charge  of  the  ballot-box  and  ballots  and  poll- 
books  during  said  recess  and  while  you  were  at  supper;  by  whom  were  they  kept,  aud 
state  whether  any  other  person  or  persons  were  in  the  room  besides  the  board  during 
said  recess. — ^A.  I  do  not  know  who  took  charge  of  the  ballot-box  and  ballots  during 
my  absence  from  the  room ;  after  I  returned,  I  a^ain  took  charge  of  the  box,  and  kept 
it  during  the  time  of  eating  supper,  and  until  the  final  count  was  made ;  I  think  Thomas 
McGin,  and  John  H.  Moormann,  and  some  three  or  four  other  persons  went  up  stairs 
with  us  at  the  time  of  removalj  l^he  names  of  whom  I  cannot  remember;  they  remained 
in  the  room  but  a  few  minutes  except  Thomas  McGin,  who  remained  during  the  whole 
time  we  were  at  supper,  and  two  boys  who  brought  up  the  supper. 

Q.  State,  if  you  remember,  whether  any  person  helped  you  to  assort  the  ballots,  and 
how  they  were  assorted  before  and  for  the  final  count  f — A.  There  was  no  person  helped 
to  assort  the  ballots  on  the  final  count,  but  the  board. 

Q.  State,  if  you  remember,  whether  the  ballots  were  assorted  and  counted  singly  or 
in  bunches,  who  read  them  off  to  the  clerks,  and  iu  what  manner  this  was  done? — A. 
They  were  assorted  into  bunches  of  from  five  to  fifty;  the  tickets  or  ballots  were  all 
assorted,  each  political  party  to  itself,  and  all  scratched'  ballots  to  themselves;  they 
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were  then  counted  singly  and  given  to  the  clerks  in  bunches  of  from  five  to  fifty ;  I  read 
them  off  to  the  clerks,  not  singly  but  in  buaohes,  and  they  tallied  them  by  fives. 

Q.  State  when  it  was  that  you  made  publication  of  the  final  result,  how  this  was  done 
and  where,  and  who  were  present? — A.  I  think  we  made  publication  of  the  final  result 
about  twelve  o'clock  at  night;  the  announcement  was  made  in  the  room  where  we 
counted  the  ballots  to  the  board,  as  there  was  no  other  persons  about  at  that  hour  of 
the  night. 

Q.  State,  if  you  re-jiember,  what  was  the  number  of  votes  announced  by  you  at  that 
pollin  favor  of  Mr.  Julian,  and  what  was  the  number  announced  for  John  S.  Reid,  at 
the  time  above  referred  to  ? — A.  The  number  of  the  votes  annonnced  at  the  north  poll 
for  George  W.  Julian  was  1,113,  and  the  number  announced  for  John  S.  Reid  was  427,, 
to  the  best  of  my  recollection. 

Cross-examination  by  H.  B.  Payne,  esq.,  attorney  for  respondent : 

Q.  State  whether  the  poll-books  and  the  ballots  at  said  north  precinct  were  compared',, 
and  also  state  whether  or  not  they  agreed  as  to  numbers.  — A.  They  were  compared;  and 
agreed  as  to  numbers. 

Q.  State  if  either  of  the  judges  of  said  election  read  over  the  ballots  after  you  hadi 
read  them  before  they  were  strung. — A.  They  did  not  read  them  over  after  I  had  read, 
them;  I  believe  both  of  the  judges  read  them  over  before  I  did. 

Q.  Was  there  any  other  recess  or  adjournment  had  or  made  by  the  board  than  the^ 
one  you  refer  to  when  you  ate  your  supper  ? 

(This  question  objected  to  by  contestant.) 

A.  There  was  not  any. 

WILLIAM  parry:. 

Hugh  R.  Wiggins,  of  lawful  age,  being  first  duly  sworn  according  to  law,  deposes  as- 
follows : 

Question.  State  your  name,  age,  and  place  of  residence  at  the  time  of  the  general 
election  in  1868. — Answer.  My  name  is  Hugh  R.  Wiggins;  my  age  is  twenty-two.;  i. 
resided  in  the  city  of  Richmond,  Indiana,  in  the  north  precinct  of  Wayne  Township,  at 
the  time  of  said  election. 

Q.  State  what  position  you  held,  if  any,  on  the  election  board  i^t  the  October  electioj*. 
of  1868,  for  said  precinct,  and  whether  you  acted  in  that  po.sition  during  said  election. — 
A.  I  was  one  of  the  clerks,  and  acted  as  such  at  said  election.  ■ 

Q.  State  where  the  election  was  held,  and  who  were  the  inspector,  judges,  and,  clerks.. 

A.  The  election  was  held  in  the  lower  room  of  the  No.  3  engine-house ;  William,  Parry 
was  inspector,  Nathan  Doane  and  Edward  G.  Vaughan  were  the  judges,  Andrew  F..Scott 
and  myself  were  the  clerks. 

Q.  State  if  you  know  what  was  the  political  character  or  reputation  of  the  member*, 
of  the  board. — A.  Tliey  were  all  republicans  except  Mr.  Scott,  who  was. a.  democrat. 

Q.  State  when  the  poll  was  closed,  and  whether  any  announcement  was  made  by  the 
board  of  the  result  of  the  votes  of  any  of  the  candidates  before  the  final  count  was 
made ;  if  so,  state  what  was  done  and  by  whom. — A.  The  poll  was  closed  at  6  o'clock 
p.  m.  The  result  of  the  votes  of  the  heads  of  the  tickets,  as  far  as  the  gpvernors  and 
congvessmen  were  concerned,  was  announced  by  William  Parry,  a  short  time  after  the 
polls  were  closed,  and  after  the  board  had  removed  from  the  lower  to  the  upper  room 
in  the  engine-house. 

Q.  State,  if  you  remember,  what  occurred  after  this  was  done,  and  whether  the  board 
removed  from  the  place  where  the  ballots  were  castto  another  and  different  place;  and 
if  so,  who  took  charge  of  the  ballot-box  and  poll-books  during  the  time  of  the  removal. 

(This  question  withdrawn  fbr  the  present.) 

Q.  State,  if  you  remember,  who  assorted  and  selected  the  ballots  in  order  to  find  the 
votes  for  the  governors  and  congressmen,  and  how  the  same  was  done.^-A.  Thej'  were 
selected  and  assorted  by  the  board,  assisted  by  the  clerks  and  Thomas  MoGin  and  John 
H.  Moormann.  William  Parry  took  the  ballots  out  of  the  box  and  laid  them  on  the 
table ;  they  were  then  assorted  by  the  persons  aforesaid,  separating  the  republican. from 
democratic  tickets.  After  all  the  votes  had  thus  been  assorted,  each  man  engaged  in 
the  assorting  reported  to  William  Parry  the  number  each  party  got,  of  the  mimber  of 
tickets  he  assorted,  and  the  result  was  thus  made  up.  , 

Q.  State,  if  you  remember,  whether  any  recess  was  taken  by  the  board  afteirthis  count- 
ing and  announcement ;  if  so,  state  for  what  purpose  and  how  long,  the  recess  was. 
had. — A.  We  had  a  recess  for  about  half  an  hour  for  supper. 

Q.  State  in  what  manner  the  ballots  were  arranged  for  the  final  count,,  how  they  were 
assorted,  if  an  assortment  was  made,  and  how  read  to  the  clerks.in  order  to  enable  them' 
to  make  the  tallies. — A.  They  were  examined  by  the  judges  and  then  handed  to  the  in- 
spector, who  re-examined  them,  and  read  them  to  the  clerks  in  bunches  of  from  five  to 
fifty. 

Q.  State,  if  you  remember,  at  what  time  the  final  result  was-  announced,  by  whoiii 
this  was  done  and  at  what  place,  and  what  was  the  numbers  respectively  announced 
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for  Mr.  Jiiliau  and  Mr.  Reid. — A.  The  final  connt  was  made  and  the  result  announced 
about  miduight.  The  lesult  was  announced  in  the  room  where  the  counting  was  done. 
I  helieve  there  were  ho  other  persons  except  the  board  and  clerks  in  the  room  at  the 
time.  Mr.  Julian's  vote  was  about  eleven  hundred;  the  vote  for  Mr.  Eeid  I  do  not 
remember. 

HUGH  E.  WIGGINGS. 

January  27, 1869—6  o'clock  p.  m. 
Hearing  adjourned  till  nine  o'clock  a.  m.  of  January  28,  1869. 

Januaky  28, 1869—9  o'clock  a.  ni. 
Hearing  resumed. 

John  H.  Mookmann,  of  lawful  age,  being  iirst  duly  sworu  according  to  law,  deposes 
a«  follows : 

Question.  State  your  name,  age,  and  place  of  residence  at  the  time  of  the  general 
election  in  Indiana,  in  October,  1868. — Answer.  My  name  is  John  H.  Moormann ;  my  age 
is  fifty-three ;  I  resided  in  the  city  of  Eichmond,  in  what  is  called  the  north  precinct,  in 
Wayne  Township,  Wayne  County,  Indiana. 

Q.  State  whether  you  were  acquainted  with  the  internal  arrangement  of  engine-house 
No.  3  in  the  city  of  Eichmond,  and  whether  a  poll  was  opened  at  said  engine-house  at 
the  October  election,  1868. — A.  I  am  acquainted  with  the  internal  arrangement  of 
engine-house  No.  3  in  the  city  of  Eichmond.  I  am  one  of  the  trustees  of  the  house  in 
connection  with  fire  company  No.  3.  A  poll  was  opened  and  an  election  held  on  the 
lower  floor  of  said  engine-house,  in  the  month  of  October,  1868,  at  which  I  was  present 
part  of  the  time. 

Q.  State  in  what  part  of  the  building  were  the  votes  cast,  and  when  the  poll  was 
closed  during  said  election,  and  whether  any  removal  was  made  by  the  board  of  the 
ballot-box  and  poll-books  from  said  place,  to  another  and  different  one  before  the  final 
count. — A.  The  votes  were  cast  in  the  lower  part  of  the  building.  The  poll  was  closed 
about  six  o'clock  p.  m.  The  board  removed  the  ballot-box  and  poll-books  to  another 
and  different  place  before  the  final  count  was  made,  or  before  any  count  was  made  at 
all. 

Q.  State,  if  you  remember,  to  what  place  this  removal  was  made,  who  were  present, 
and  who  assisted  if  any  one  did,  in  making  this  removal,  and  when  the  same  was  done. — 
A.  The  removal  was  made  to  the  upper  room  of  said  engine-house.  E.  D.  Palmer, 
Thomas  McGin,  and  several  other  persons  outside  of  the  boaid  were  present  and  assisted 
at  the  removal.  The  tables  a;nd  other  apparatus  were  carried  out  of  the  front  door  of 
the  engine-house  onto  the  sidewalk  and  then  up  the  stairway  to  the  upper  room. 

Q.  State,  if  you  remember,  whether  the  ballots  were  counted  before  or  after  said 
removal ;  and  how  they  were  counted,  by  whom,  and  who  was  present  when  the  same 
was  done. — A.  The  ballots  were  not  counted  at  all  until  after  the  removal  was  made 
from  the  lower  to  the  upper  room.  William  Parry,  the  inspector,  took  the  ballots  out 
of  the  ballot-box  and  distributed  them  in  bunches  to  some  eight  or  ten  persons,  includ- 
ing the  board  and  clerks,  who  were  stationed  around  the  table,  myself  being  one  of  the 
number.  We  assorted  the  ballots  by  their  heads  for  governors  and  congressmen,  laying 
thcra  in  bunches,  counted  them  up,  and  reported  them  to  the  inspector,  taking  care  to 
keeji  all  scratched  tickets  in  bunches  to  themselves ;  and  the  inspector  made  the  sum- 
ming up  of  the  whole  and  announced  the  vote  received  by  each  party,  or  particalar 
candidate  for  governor  and  congressman. 

Q.  State  whether,  or  not,  any  publication  was  made  by  the  board  of  the  result  of  this 
count  for  governor  and  congressmen,  before  the  final  count  was  made.-^A.  Yes,  pub- 
lication of  this  count  was  made  by  the  inspector  soon  after  the  count  for  governor  and 
congressman  was  made. 

Q.  State,  if  you  remember,  whether  the  board  took  any  recess  before  the  final  count 
was  made ;  if  they  did,  state  how  long  this  recess  was,  and  who  took  charge  of  the  bal- 
lots and  ballot-box  during  said  time. — A.  Soon  after  the  announcement  of  the  publica- 
tion by  the  inspector,  he  placed  the  ballots  into  the  ballot-box  or  boxes.  I  think  there 
were  three  ballot-boxes,  and  that  the  inspector  put  the  republican  straight  tickets  into 
one  box,  the  straight  democratic  tickets  into  another,  and  the  scratched  tickets  into 
the  third.  After  this  was  done  the- subject  of  supper  came  up,  and  William  Parry,  the 
inspector,  and  myself  went  down  out  of  the  room.  Parry  went  for  the  purpose  of  getting 
supper  for  the  board,  and  I  did  not  go  back  again,  aud  consequently  know  nothing  more 
about  what  occurred  in  the  room  after  that  time. 

Q.  State,  if  you  remember,  whether,  in  making  the  assortment  of  the  tickets  and  the 
count  thereof,  you  found  any  republican  ones  with  Eeid's  name  printed  thereon  instead 
of  Julian's ;  if  so,  state  how  many  of  these  were  found  aud  reported  to  the  inspector. — 
A.  I  do  not  remember  the  exact  number;  from  the  best  ofl  my  recollection  it  was  forty 
or  forty-one. 

JOHN  H.  MOOEMAN. 
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Martin  M.  Lacey,  of  lawfnl  age,  being  first  duly  sworn  according  to  law,  deposes  as 
follows : 

Question.  State  your  name,  age,  aud  place  of  residence  at  the  time  of  tlie  general 
election  iu  Indiana,  in  October,  1868. — Answer.  My  name  is  Martin  M.  Lacey;  my  age 
is  thirty-three  years;  I  resided  in  the  city  of  Richmond,  Wayne  Township,  Wayne 
County,  Indiana,  at  that  time. 

Q.  State  whether  you  was  appointed  and  acted  as  one  of  the  registers  for  Wayne 
Township,  at  the  October  election  iu  1868 ;  and,  if  so,  who  were  your  associate  regis- 
ters?— A.  I  was  appointed  one  of  the  board  of  registers  for  Wayne  Township  for  said 
election.    Samuel  W.  Lynde  and  F.  Rosa  were  my  associates  in  making  said  registry. 

Q.  State  whether  you  assisted  in  making  out  a  registry  of  the  voters  of  said  town- 
ship for  that  year ;  if  so,  state  where  said  registry  was  made,  and  whether  it  embraced 
the  whole  township,  or  only  one  of  the  precincts  thereof. — A.  I  did  assist  in  making  a 
registry  for  said  township  for  said  October  election.  The  registry  was  made  at  the 
office  of  William  Parry,  the  township  trustee.  It  was  made  for  the  whole  township, 
and  was  not  for  one  precinct  only. 

Q.  State  whether  or  not,  at  the  time  of  said  appointment  as  such  register,  you  was  a 
freeholder  of  said  township ;  and,  if  not,  whether  you  became  a  freeholder  as  such  reg- 
ister during  your  term  of  service. — A.  I  was  not  a  freeholder  in  the  township  at  the 
time  of  said  appointment,  nor  was  I  one  at  the  time  the  registry  was  made,  or  during 
my  time  of  service  as  such  register. 

MARTIN  M.  LACEY. 

Edward  G.  Val'Ghan,  of  lawfnl  age,  being  first  duly  affirmed  according  to  law  to 
testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  deposes  as  follows: 

Question.  State  your  name,  age,  and  place  of  residence  at  the  time  of  the  October 
election,  1868,  in  the  State  of  Indiana. — Answer.  My  name  is  Edward  G.  Vaughan  ;  ray 
age  is  forty-four;  I  resided  iu  the  city  of  Richmond,  in  Wayne  Township,  in  what  is 
called  the  northern  precinct,  at  the  time  of  the  October  election  in  1868. 

Q.  State  what  position,  if  any,  you  held  during  the  said  October  election  in  said 
township,  and  whether  you  acted  in  that  position  at  said  election. — A.  I  was  one  of 
the  judges  at  said  election,  and  acted  as  such  during  said  election. 

Q.  State  whether  an  election  was  held  in  said  precinct,  and  when  the  poll  closed  for 
receiving  votes ;  in  what  house  was  that  held,  and  whether  any  removal  from  that 
place  to  another  was  made  before  the  votes  were  counted. — A.  There  was  an  election 
held  at  engine-house  No.  3,  in  said  precinct.  The  poll  was  closed  about  six  o'clock  p. 
m.  We  removed,  before  the  votes  were  counted,  from  the  lower  room  to  the  second 
'  story  of  the  building. 

Q.  State,  if  you  remember,  what  the  board  did  after  the  removal  to  the  upper  room, 
and  whether  any  count  was  there  taken  of  the  votes  cast;  and,  if  so,  who  assisted 
besides  the  board,  if  any  person  or  persons  did. — A.  The  first  thing  the  board  did  after 
the  removal  to  the  second  floor  was  to  arrange  the  tables  for  counting.  Then  William 
Parry,  the  inspector,  took  the  tickets  out  of  the  box  and  placed  them  m  bunches  on  the 
table,  so  that  the  board,  clerks,  and  other  persons  who  assisted  in  assorting  the  tickets 
could  have  access  to  them.  I  think  there  were  three  persons  other  than  the  board  and 
clerks  who  assisted  in  assorting  and  counting  the  votes.  After  the  votes  had  thus  been 
assorted  and  counted,  each  party  or  person  who  assisted  in  assorting  and  counting 
reported  to  William  Parry,  the  inspector,  the  number  of  votes  each  candidate  for  gov- 
ernor and  congressman  had  in  the  number  of  votes  thus  assorted  and  counted  by  them. 
I  am  not  certain  that  William  Parry  made  the  whole  summing  up  of  the  votes  for  gov- 
ernor and  congressman  or  not;  my  impression  is  that  some  other  person  assisted  in 
receiving  the  counts  made  by  those  who  assisted  in  the  assorting  and  counting. 

Q.  State  now,  if  you  remember,  whether  there  was  any  other  count  made  by  the 
board  than  the  one  spoken  of,  in  order  to  find  the  total  result  of  the  election ;  and  if 
so,  how  this  count  was  made,  and  by  whom. — A.  There  was  another  count  made,  I 
counted  the  straight  republican  tickets  first,  I  then  handed  them  to  Mr,  Rosa  in 
bunches  of  five.  Mr.  Rosa  then  counted  them  and  passed  them  to  William  Parry,  the 
inspector,  in  bunches  of  fifties  and  hundreds,  and  the  inspector  called  them  off  to  the 
clerks  for  tallying. 

Q.  State,  if  you  remember,  at  what  hour  of  the  night  or  morning  the  final  count  was 
made  by  the  clerks,  and  the  announcement  by  the  board  of  the  result  of  the  election. — 
A.  I  think  about  one  o'clock  in  the  morning. 

2.  I  furtlier  object  and  dissent  to  so  much  of  said  report  as  charges 
fraud  at  the  south  poll  of  Eichmond,  founded  on  the  parol  testimony  of 
persons  pretending  to  be  voters  by  their  own  oaths;  and  the  evidence  of 
many  of  the  witnesses,  who,  by  their  own  oaths,  convict  themselves  of 
willful  perjury  in  swearing  to  the  giving  of  tickets  to  certain  persons  and 
seeing  thein  vote  them ;  as  well  as  to  others  swearing,  at  one  time,  that 
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they  had  no  knowledge  of  how  anj^  person,  except  themselves,  voted,  and 
afterward  coming  back  and  testifying,  some  months  subsequently,  bj' 
the  wholesale,  how  many  persons  did  vote,  when  these  persons  them- 
selves did  not  know  how  they  voted. 

3.  I  further  object  and  dissent  to  so  much  of  said  report  as  charges 
fraud  at  the  south  poll  or  precinct,  founded  on  the  assumption  that  the 
ballot;boxes  were  left  unguarded,  when  the  evidence  shows  that  the 
inspector,  at  all  times,  had  the  key  of  the  boxes,  and  that  one  of  the 
judges  had  the  key  of  the  room,  and  that  the  whole  board  swear  that  no 
change  was  made,  or  attempted  to  be  made,  in  the  ballots,  or  number  of 
ballots  voted,  so  far  as  their  knowledge  extends ;  and  their  evidence  is 
that,  if  such  had  been  attempted,  they  could  not  but  have  known  it ;  a 
majority  of  said  board  being  republican,  and  all  the  judges  men  of  this 
party. 

4.  I  further  object  and  dissent  to  so  much  of  said  report  as  rejects  the 
evidence  of  the  analyzation  of  the  tickets  voted  at  the  south  precinct, 
and  charge  that,  under  the  laws  of  Indiana,  and  the  decision  of  the 
supreme  court  of  said  State,  the  tickets  voted  are  the  highest  and 
best  evidence,  and  the  parol  testimony  of  the  witnesses  who  pretended 
to  swear  for  whom  they  voted,  or  intended  to  vote,  is  wholly  unauthor- 
ized, and  in  violation  of  law,  under  the  decision  of  said  court : 

One  other  question  remains  to  he  noticed.  The  contestor  introduced  on  the  trial  one 
Charles  H.  Patterson  as  a  witness,  who  testified  that  he  was  thirty-two  years  of^age ; 
that  at  the  time  of  the  October  election  in  1864,  and  for  nine  months  or  a  year  previous 
thereto,  he  had  lived  in  Franklin  Township,  in  said  county  of  Johnson,  and  voted  in 
said  township.  He  was  then  asked  to  state  for  whom  he  voted  for  the  office  of  treas- 
urer of  said  county.  The  counsel  of  Wheat  objected  to  the  witness  answering  the 
questions  for  the  reasons — 

1.  That  the  b.iUot  of  the  witness  was  the  best  evidence. 

2.  Because  the  ballot  of  the  witness  and  others  had  been  put  in  evidence  by  the  con- 
testor. 

3.  Because  oral  evidence  is  not  admissible  when  record  evidence  is  to  be  h.ad. 

The  court  below  overruled  the  objections  and  permitted  the  witness  to  testify  that ' 
he  had  voted  for  Kagsdale  for  treasurer ;  to  which  ruling  of  the  court  the  defendant's 
counsel  excepted. 

Now  what  is  the  proper  mode  of  examining  a  witness  in  such  a  case 
as  this?    The  court  says : 

The  record  before  us  discloses  the  fact  that  the  ballots  counted  out  at  the  Franklin 
poll  were  before  the  court;  and  if  they  were  not,  if  the  witness  could  identify  his 
ticket,  and  it  had  not  been  destroyed,  it  would  have  been  the  best  evidence  of  the  fact 
for  whom  he  voted. 

We  think,  therefore,  that  the  witness  should  first  have  been  asked  if  he  could  identify 
his  ticket,  and,  if  he  answered  in  the  affirmative,  search  should  have  been  made  for  it. 

We  are  aware  that  this  course  of  examination  would  most  probably  be  of  but  little 
practical  importance,  as  but  few  voters  would  be  able  to  identify  their  tickets ;  but 
when  insisted  on,  it  would  be  the  proper  course  of  examination,  it  being  in  conformity 
with  the  strict  rules  of  evidence. 

The  judgment  below  is  reversed. 

5.  I  further  object  and  dissent  to  the  whole  finding  and  report  of  the 
majority  of  said  committee,  because  it  is  not  sustained  by  the  evidence, 
and  is  in  violation  of  law  in  awarding  the  seat  to  Mr.  Julian,  who,  by 
the  ofScial  returns  of  the  board  of  elections  of  that  precinct,  and  the 
analyzation  of  the  ballots  voted,  did  not  receive  a  majority  of  all  the  votes 
cast  at  said  precinct,  and  consequently  did  not  receive  a  majority  of  all 
the  votes  cast  at  said  election  for  Eepresentative  from  said  district. 

6.  For  these  reasons  and  the  causes  which  we  have  stated,  founded  on 
the  evidence  and  the  law  governing  the  case,  I  believe  that  Mr.  Eeid,  the 
contestant,  is  entitled  to  his  seat  as  member  elect  from  the  fourth  dis- 
trict of  Indiana  to  the  Forty-first  Congress  of  these  United  States,  and 
that  Mr.  Julian  is  not.    I  therefore  submit  my  report  to  the  House,  with 
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my  objections  to  the  report  of  the  majoritj'  of  the  committee,  as  here, 
given. 

EESOLTJTIONS. 

Eesolved,  That  John  S.  Eeid  was  duly  elected  a  member  of  the  Forty- 
first  Congress  from  the  fourth  district  of  Indiana,  and  is  entitled  to  the 
seat  he  claims  in  this  House.         ' 

Resolved,  That  George  W.  Julian  was  not  duly  elected  a  member  ,of 
the  Forty-first  Congress  from  the  fourth  district  of  Indiana,  and  is  not 
entitled  to  a  seat  in  this  House. 


JOHN  L.  ZEIGLEE  vs.  JOHJf  M.  EICE. 

The  case  turned  on  allegations  of  disloyalty  against  tlie  sitting  member. 
The  report  was  rejected  nem.  con.,  July  11,  1870. 

June  30, 1870. — Mr,  E.  E.  Butler,  from  the  Committee  of  Elections,  made 

the  following  report: 

The  Committee  of  Elections,  to  whom  ike  case  of  contest  from  the  ninth  dis- 
trict of  the  State  of  Kentucky,  John  L.  Zeigler  vs.  John  M.  Bice,  was  re- 
ferred, beg  leave  to  submit  the  following : 

This  is  a  contest  from  the  ninth  district  of  Kentucky.  At  the  election 
in  said  district  John  M.  Eice  received  a  majority  of  all  the  votes  castj 
and  within  the  time  prescribed  by  law  John  L.  Zeigler,  the  opposing 
candidate,  gave  the  sitting  member  notice  that  he  would  contest  his 
seat  in  the  said  Forty-first  Congress,  as  such  Eepresentative,  in  words  and 
figures,  to  wit: 

Catlbttsburg,  Kentucky,  December  21,  1868. 

Sir  :  You  are  notified  that  I  will  contest  your  right  to  a  seat  in  the  Forty-first  Con- 
gress of  the  United  States  as  a  Eepresentative  for  the  ninth  district  of  Kentucky  on  the 
following  grounds: 

First.  That  under  Article  XIV,  amendment  to  the  Constitution  of  the  United  States; 
section  3,  you  are,  and  were  at  the  time  you  were  voted  for  at  the  election  held  on  the 
3d  day  of  November,  1868,  ineligible  to  the  place  of  Representative  in  the  Congress  of 
the  United  States,  or  to  any  other  office  of  trust  or  profit  under  the  United  States,  or 
under  any  State  thereof,  and  for  the  reason — 

1.  That,  as  a  member  of  the  legislature  of  the  State  of  Kentucky,  prior  to  or  about 
the  beginning  of  the  late  rebellion  against  the  Government  of  the  United  States,  you 
took  an  oath  to  support  the  Constitution  of  the  United  States,  and  thereafter  gave  aid 
and  comfort  to  the  enemies  thereof. 

2.  That,  as  a  member  of  the  legislature  of  the  State  of  Kentucky  in  the  year  1861, 
you  voted  for  a  resolution,  which  passed  the  house  of  said  State  by  a  large  majority, 
pledging  the  State  of  Kentucky  to  resist  by  force,  and  with  all  her  powers,  and  to  the 
last  extremity,  any  attempt  to  coerce  by  arms  the  people  of  the  Southern  States  into 
submission  to  the  laws  of  the  United  States,  the  people  of  the  Southern  States  being  at 
that  time  in  open  rebellion. 

3.  That  you  engaged  in  rebellion  yourself,  being  present  with  and  aiding  the  ene- 
mies of  the  United  States  in  their  rebellion  and  insurrection  against  the  Government 
of  the  United  States. 

Second.  That  notice  of  this  disqualification  on  your  part  was  given  publicly  to  the 
voters  of  the  district  prior  to  the  said  election  held  on  the  3d  day  of  November,  1868, 
and  during  the  time  you  stood  as  a  candidate  before  the  people;  that  this  disqualifica- 
tion existed  at  that  time ;  and  that  by  reason  thereof  all  votes  cast  for  you  were  and 
arn  illegal  and  void ;  wherefore  I  was  duly  elected  by  the  legal  vote  of  said  district  on 
said  3d  day  of  November  last,  and  am  lawfully  entitled  to  and  claim  the  seat  in  the 
Forty-first  Congress  of  the  United  States  as  Representative  for  said  ninth  district  of 
Kentucky. 

Respectfully, 

JOHN  L.  ZEIGLER. 
Hon.  John  M.  Rice, 

Louisa,  Kentucky. 
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And  within  the  time  prescribed  by  law  the  contestee  served  his  answer 
upon  contestant  in  words  and  figures  following,  to  wit : 

Frankpokt,  January  14,  1869. 

Sir:  I  acknowledge  the  receipt  of  your  notice  of  intention  to  contest  my  right  to  a 
seat  in  the  Forty-first  Congress  of  the  United  States  for  the  ninth  district  of  Kentucky. 

For  answer  to  ground  first :  It  is  untrue  that  under  article  14,  amendment  to  the 
Constitution  of  the  United  States,  section  3, 1  am,  or  was  at  the  time  I  was  voted  for  at 
the  election  holden  on  the  3d  day  of  November,  1868,  ineligible  to  the  place  of  Eepre- 
sentative  in  the  Congress  of  the  United  States,  or  to  any  other  office  of  profit  or  trust 
under  the  United  States,  or  under  any  State  thereof. 

To  reason  first :  It  is  true  that,  as  a  member  of  the  legislature  of  the  State  of  Ken- 
tucky, prior  to  the  late  rebellion,  I  took  an  oath  to  support  the  Constitution  of  the 
United  States ;  but  it  is  untrue  that  I  thereafter  gave  aid  and  comfort  to  the  enemies 
thereof.  ^ 

For  answer  to  reason  second:  It  is  true  that,  as  a  member  of  the  legislature  of  Ken- 
tucky, I  voted  on  the  21st  day  of  January,  1861,  in  favor  of  what  was  known  as  the 
Ewing  resolution,  the  import  of  which  is  not  such  as  indicated  by  section  2d,  ground 
1st,  of  your  notice,  but  is  in  words  as  follows: 

"Besolved  hy  the  general  assembly  of  the  Commomvealth  of  Kentucky,  That  this  general 
assemblj^  has  heard  with  profound  regret  of  the  resolutions  recently  adopted  by  the 
States  of  New  York,  Ohio,  Maine,  and  Massachusetts,  tendering  men  and  money  to  the 
President  of  the  United  States,  to  be  used  in  coercing  certain  sovereign  States  of  the 
South  into  obedience  to  the  Federal  Government. 

"  Mesolved,  That  this  general  assembly  receives  the  action  of  the  legislatures  of  New 
York,  Ohio,  Maine,  and  Massachusetts  as  the  indication  of  a  purpose  upon  the  part  of 
the  people  of  these  States  to  further  complicate  existing  difficulties  by  forcing  the  peo- 
ple of  the  South  to  the  extremity  of  submission  or  resistance ;  and  so  regarding  it,  the 
governor  of  the  State  of  Kentucky  is  hereby  requested  to  inform  the  executives  of  each 
of  said  States  that  it  is  the  opinion  of  this  general  assembly,  that  whenever  the 
authorities  of  these  States  shall  send  armed  forces  to  the  South,  for  the  purposes  indi- 
cated in  said  resolutions,  the  people  of  Kentucky,  uniting  with  their  brethren  of  the 
South,  will,  as  one  man,  resist  such  invasion  of  the  soil  of  the  South  at  all  hazards,  and 
to  the  last  extremity."     (See  House  journal,  called  session,  1861,  pages  68-9.) 

Said  resolution  was  adopted  nearly  three  months  before  the  war  was  inaugurated, 
and  at  a  time  when  no  one  in  Kentucky  believed  in  the  doctrine  of  coercion;  in  fact, 
it  was  repudiated  by  many  of  the  most  distinguished  leaders  of  the  republican  party. 
The  resolution  was  adopted  by  a  vote  of  yeas  87,  nays  6;  among  the  former  of  whom 
were  Burnaur,  Buckner,  Burbridge,  Burdett,  Jacobs,  Goodloe.  Neale,  Wolfe,  and  many 
others,  distinguished  then  as  since  for  their  unwavering  devotion  to  the  Federal  Gov- 
ernment. The  doctrines  of  the  Ewing  resolution  were  maintained  and  adhered  to  by 
the  Union  party  of  Kentucky,  after  the  firing  upon  Fort  Sumter,  as  evidenced  by  the 
address  of  the  executive  committee  of  the  Union  party  of  Kentucky,  dated  the  —  day 
of  April,  1861.  My  action,  therefore,  in  that  regard  was  in  keeping  with  the  position 
of  the  Union  party  of  Kentucky. 

It  is  untrue  that  at  the  time  I  voted  for  the  resolution  referred  to  in  your  second 
specification,  and  numbered  as  "  2d  reason,"  that  the  people  of  the  Southern  States  were 
in  open  rebellion  against  the  Government  of  the  United  States. 

Your  third  ground  or  reason  is  false. 

I  did  not  engage  in  rebellion,  nor  was  I  present  with  and  aiding  the  enemies  of  the 
United  States  in  their  rebellion  and  insurrection  against  the  Government  of  the  United 
States. 

I  deny  that  any  legal  notice  of  disqualification  on  my  part,  such  as  indicated  in  your 
notice  of  contest,  was  given  publicly  to  the  voters  of  the  district  prior  to  the  said  elec- 
tion holden  on  the  3d  day  of  November,  1868,  for  the  reason  that  no  such  disqualifica- 
tion existed  in  fact,  and  for  the  additional  reason  that  neither  yourself  nor  any  one  else 
in  said  ninth  district  had  any  competent  authority  to  serve  such  notice  of  disqualifica- 
tion upon  the  voters  of  said  district.  I  deny  that  all  or  any  of  the  votes  cast  for  me  at 
said  election,  on  the  3d  day  of  November,  1868,  were  illegal  and  void. 

I  shall,  therefore,  resist  your  claim  to  have  and  to  hold  the  position  of  Representative 
in  the  Congress  of  the  United  States  for  the  ninth  district  of  Kentucky,  to  which  the 
qualified  voters  of  the  district  refused  to  elect  you. 

I  claim  that  I  have  been  legally  and  fairly  elected  a  member  of  the  Forty-first  Con- 
gress of  the  United  States  for  the  ninth  district  of  Kentucky,  by  a  large  majority  of 
the  legally  qualified  voters  of  said  district,  at  the  election  holden  on  the  3d  day  of 
November,  1868  ;  that  I  possess  all  the  qualifications  required  by  the  Constitution  of 
the  United  States,  and  the  laws  of  Congress  passed  in  pursuance  thereto;  and  that  I 
am  not  nor  was  I,  at  the  time  I  was  voted  for  at  said  election,  on  the  3d  day  of  Novem- 
ber, 1868,  disqualified  from  holding  the  position  of  member  of  Congress,  by  reason  of 
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auy  provision  of  tho  Constitution  of  the  United  States  or  amendments  tliereto;  or  by 
reasou  of  any  act  or  law  of  Congress  passed  in  pursuance  thereto. 

JOHN  M.  EICE. 
Col.  John  L.  Zbiglhr. 

Thus  it  will  be  seen  that  the  contestant  charges  that  the  contestee  is 
ineligible  under  the  fourteenth  article  of  the  Constitution,  section  three, 
by  reason  of  having,  as  a  member  of  the  legislature  of  the  State  of  Ken- 
tucky, taken  an  oath  to  support  the  Constitution  of  the  United  States, 
and  afterwards  gave  aid  and  comfort  to  the  enemies  thereof,  by  voting 
in  said  legislature  in  the  year  1861  for  the  following  resolutions: 

Resolved  hy  the  general  assembly  of  the  Commonwealth  of  Kentucky,  Tliat  this  general 
assembly  has  heard  with  profound  regret  of  the  resolutions  recently  adopted  by  the 
States  of  New  York,  Ohio,  Maine  and  Massachusetts,  tendering  men  and  money  to  the 
President  of  the  United  States,  to  be  used  in  coercing  certain  sovereign  States  of  the 
South  into  obedience  to  the  Federal  Government. 

Resolved,  That  this  general  assembly  receives  the  action  of'  the  legislatures  of  New 
York,  Ohio,  Maine  and  Massachusetts  as  the  indication  of  a  purpose  on  the  part  of  tho 
people  of  these  States  to  further  complicate  existing  difficulties  by  forcing  the  people 
of  the  South  to  the  extremity  of  submission  or  resistance ;  and,  so  regarding  it,  the 
governor  of  the  State  of  Kentucky  is  hereby  requested  to  inform  the  executives  of  each 
of  said  States  that  U  is  the  opinion  of  this  general  assembly  that  whenever  the  authorities 
of  those  States  shall  send  armed  forces  to  the  South  for  the  purposes  indicated  in  said 
resolutions,  the  people  of  Kentucky,  uniting  with  their  brethren  of  the  South,  will,  as 
one  man,  resist  such  invasion  of  the  soil  of  the  South  at  all  hazards,  aud  to  the  last 
extremity. 

The  contestee  admits  that  he  did  vote  for  the  foregoing  resolutions, 
and  offers  as  an  excuse  the  following: 

The  committee  cannot  fail  td  remember  that  at  the  time  this  resolution  was  adopted 
extraordinary  and  startling  events  in  the  history  of  this  country  were  transpiring  on 
every  hand,  and  the  public  mind  was  everywhere  agitated  by  questions  so  oiew,  and  at 
the  same  time  so  grave  and  perplexing  in  their  character,  that  the  most  gigantic  minds 
both  North  and  South  were  at  a  loss  to  determine  how  they  should  be  solved.  Several 
of  the  Southern  States  had  passed  ordinances  of  secession.  The  President  in  his  pre- 
ceding message  had  left  the  decided  impression  upon  the  popular  mind  that,  in  his 
opinion,  the  General  Government  had  no  constitutional  power  to  coerce  them  into  sub- 
mission, and  everything  seemed  to  indicate  that  his  settled  policy  was  in  accord  with 
that  opinion.  On  the  other  hand,  the  legislatures  of  several  of  the  Northern  States 
were  urging  the  administration  to  resort  at  ouce  to  forcible  coercion,  and  tendering 
men  and  money  for  that  purpose. 

If  voting  that  if  the  States  of  ISevi  York,  Ohio,  Maine,  and  Massa- 
chusetts should,  through  the  President  of  the  United  States,  use  men 
and  money  to  coerce  the  Southern  States  into  obedience  to  the  Federal 
Government,  that  Kentucky,  uniting  with  their  brethren  of  the  South, 
would  resist  such  iuA'asion  of  the  soil  of  the  South  at  all  hazards  and  to  the 
last  extremity,  was  giving  aid  and  comfort  to  the  enemies  of  the  United 
States,  then  the  contestee  was,  and  is,  ineligible  under  the  article  and 
section  aforesaid.  The  committee,  looking  to  the  state  of  the  country, 
and  the  status  of  the  Chief  Executive,  declaring  that  the  Federal  iGrovern- 
ment  had  no  right  to  coerce  a  sovereign  State,  and  no  war  existing  at 
the  time,  only  save  two  or  three  States  having,  as  they  declared,  separated 
from  the  Union  of  States,  have  come  to  the  conclusion  that  the  voting 
for  said  resolutions  was  not  giving  aid  and  comfort  to  the  enemies  of 
the  United  States  in  the  sense  contemplated  by  the  fundamental  law. 
But  the  committee  are  well  satisfied  that  if  the  vote  on  said  resolutions 
had  been  given  after  the  policy  of  the  Government  had  been  announced, 
that  it  was  not  only  the  right,  but  the  duty,  of  the  Federal  Government 
to  coerce  a  sovereign  State  into  obedience  to  the  Federal  Government,  it 
would  have  been  giving  aid  and  comfort  to  the  enemies  of  the  United 
States.  The  contestee  alleges  that  his  action  on  these  resolutions  was 
in  keeping  with  the  position  of  the  Union  party  of  the  State  of  Ken- 
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tucky.  If  that  liad  been  the  position  of  the  Union  party  north  of  Ma- 
sou  and  Dixon's  line,  the  Confederate  States  would  have  achieved  their 
independence  without  much  sacrifice  of  blood  or  treasure.  If  resistance 
to  the  loyal  men  was  the  Union  platform  in  Kentucky,  it  was  not  so 
understood  outside  of  the  8tat'e,  as  Kentucky  furnished  many  regiments 
of  troops  for  the  Federal  Army,  who  did  not  resist  the  loyal  men  of  JSTew 
York,  Ohio,  Maine,  and  Massachusetts,  but  resisted  the  rebel  troops 
under  Breckinridge  and  Buckner,  whose  commands  in  part  were  com- 
posed of  Kentuckians.  While  the  committee  believe  that  the  voting 
for  said  resolutions  was  not  giving  aid  and  comfort  as  contemplated  by 
the  law,  they  believe  his  subsequent  acts,  after  a  state  of  war  existed, 
and  the  policy  of  the  Federal  Government  was  announced  and  well  under- 
stood by  all,  did  give  aid  and  comfort  to  the  enemies  of  the  United 
States.  The  testimony  all  goes  to  show  that  he  was  a  secessionist.  His 
influence,  from  the  time  he  gave  the  vote  on  said  resolutions  up  to  his 
capture,  was  on  the  side  of  the  rebellion.  When  the  rebel  army  was 
driven  from  Kentucky  to  Virginia,  he  came  out  before  it,  and  returned 
when  it  returned,  and  was  captured  near  the  rebel  army,  and  stated 
when  he  was  captured  that  he  had  authority  to  recruit  for  the  rebel  ser- 
vice.    See  the  following  testimony : 

The  deposition  of  John  Dils,  jr.,  taken  on  the  Wih.  of  March,  1869,  at  the  storehouse  of 
Dils  &  Thornbury,  in  Piketon,  Pike  Connty,  Kentucky,  to  be  read  as  evidence  on 
the  trial  of  the  contest  of  John  L.  Zeigler  against  John  M.  Rice  for  a  seat  as  Eepre- 
sentative  from  the  ninth  congressional  district  of  Kentucky  in  the  Forty-first  Con- 
gress of  the  United  States. 

The  deposition  of  Colonel  John  Dils,  jr.,  a  witness  of  lawful  age,  and  first  duly  sworn 
and  examined  by  John  L.  Zeigler  by  counsel. 

Question.  State  your  age,  place  of  residence,  and  occupation ;  are  you  accjuainted 
witli  the  Hon.  John  M.  Eice,  Representative  elect  from  the  ninth  congressional  district 
of  Kentucky  to  the  Forty-first  Congress  of  the  United  States ;  if  yea,  how  long  have  you 
known  him  ? — Answer.  My  age  is  about  forty-eight  years ;  my  residence,  Pikeville,  Pike 
County,  Kentucky — has  been  the  most  -of  the  time  for  about  thirty  years.  My  occupa- 
tion, merchandising,  &c.  I  have  been  acquainted  with  Mr.  J.  M.  Rice  for  fifteen  years 
or  more. 

By  same : 
Q.  State  if  you  saw  John  M.  Rice,  member  elect  to  the  forty-first  Congress  of  the 
United  States,  in  the  town  of  Piketon,  Pike  County,  Kentucky,  in  the  months  of  Octo- 
ber or  November,  1861.  Was  the  town  then  occupied  by  the  rebel  forces;  and  if  so, 
who  was  their  commander? — A.  I  saw  Mr.  J.  M.  Rice,  the  members  elect  alluded  to,  in 
tlie  town  of  Pikeville,  Kentucky,  in  the  month  of  October,  1861,  and  Colonel  John  S. 
Williams,  of  "the  confederate  forces,  was  then  in  command  and  possession  of  the  said 
place  with  his  command. 

By  same: 
Q.  State  as  near  as  you  can  how  long  he  remained  in  the  town  of  Piketon  in  October, 
1861,  while  the  confederate  forces  occupied  the  town. — A.  About  one  week  that  I  know 
of.     I  was  taken  a  prisoner  and  taken  to  Richmond,  Vlrgiuia,  and  left  the  forces  in 
Pikeville. 

By  same : 
Q.  Was  the  Hon.  John  M.  Rice,  Representative  elect  from  the  ninth  congressional  dis- 
trict of  Kentucky  to  the  Forty-fixst  Congress  of  the  United  States,  armed  when  in  Pike- 
ton, Pike  County,  Kentucky,  iii  October,  1861,  and  while  the  town  was  occupied  by  the 
rebel  forces?  Did  he,  in  the  month  of  October,  1861,  buy  a  gun?  If  so,  for  what  pur- 
pose did  he  say  he  bought  the  gun?  Did  he  name  the  gun  ?  If  so,  what  did  he  call 
it  ? — A.  I  saw  John  M.  Rice  with  a  side-arm,  I  think  a  pistol,  at  that  time.  I  do  not 
recollect  distinctly  seeing  him  with  a  gun  at  that  time.  I  sold  Mr.  Rice  a  rifle  gun  in 
the  month  of  May,  I  think,  1861.  Mr.  Rice  spoke  of  it  to  mo  afterward  of  being  well 
pleased  with  the  gun,  and  called  his  "  Yankee-killer." 

By  same : 
Qr  State  if  you  haye  any  knowledge  that  the  Hon.  John  M.  Rice  was  in  any  way  con- 
nected with  the  rebel  army,  either  in  the  years  1861  or  1862;  if  so,  state  all  you  know 
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aliout  liis  connection  with  the  army,  and  how  you  derived  your  information.  Did  he 
have  any  office  in  the  army  ? — A.  AH  I  know  of  Mr.  Eice  liolding  any  position,  or  act- 
ing with  the  confederate  army,  is  from  what  lie  told  mo  himself.  Mr.  Rice  told  me,  in 
the  year  1862,  after  I  had  went  his  bail  in  a  bond  at  Louisville,  Kentucky,  for  his  ajj- 
pearance  before  Uuited  States  court,  that  he  was  very  lucky  when  he  was  captured  by 
the  Union  forces  near  Hatches,  Floyd  County,  Kentucky;  for  if  the  boys  had  searched 
him  they  would  have  found  his  commission  and  recruiting  papers ;  but  they  did  not 
do  so,  and  he  destroyed  them  the  first  opportunity  he  got.  He  also  said,  if  General 
Garfield  had  got  those  papers  he  was  satisfied  he  would  have  been  sent  oif  to  some 
prison. 

By  same : 
Q.  How  many  different  conversations  did  you  have  with  him  in  reference  to  his  hav- 
ing recruiting  papers  for  the  confederate  airmy,  and  how  long  after  he  had  been  released 
from  arrest  by  General  Garfield  ? — A.  We  had  several ;  they  were  at  different  times  aud 
places  ;  could  not  state  accurately  the  number ;  the  first  was  in  August,  1862,  or  Sep- 
tember. 

I 

By  same : 

Q.  Is  it  or  not  a  fact  that  the  Hon.  John  M.  Eice,  Eepresentative  elect  from  the  ninth 
congressional  district  of  Kentucky  to  the  Forty-first  Congress  of  the  United  States,  in 
the  year  1861  was  a  man  of  influence,  and  at  that  time  was  an  open  advocate  to  the 
southern  confederacy  and  the  then  existing  rebellion  against  the  United  States  ? — A. 
Mr.  John  M.  Eice  was  a  man  of  prominence  then  and  now,  and  a  warm  advocate  of  the 
southern  cause  in  the  years  1861  and  1862. 

By  same : 
Q.  State  if  you  know  that  the  Hon.  John  M.  Rice  had  any  correspondence  with  the 
rebel  authorities  at  Richmond,  Virginia,  in  the  year  1861. — A.  There  was  a  letter  read 
in  my  behalf,  by  Judge  Braxton,  I  think,  written  by  Mr.  Rice,  which  I  knew  nothing 
of  until  I  was  brought  before  the  Aidge  out  of  Libby  Prison,  in  Richmond,  Va.,  for 
trial  or  examination.  r 

Cross-examination  by  John  M.  Rice's  counsel : 
Q.  What  was  the  purport  of  the  letter,  and  the  object  spoken  of? — A.  The  purport 
of  the  letter  was  stating  the  facts  about  my  arrest  that  caused  me  to  be  sent  to  prison 
by  Colonel  Williams,  and  the  object  was  to  have  justice  done  me  in  the  matter,  so  that 
I  might  be  released. 

By  same : 
Q.  Was  it  not  a  warm  advocacy  for  yonr  release  from  the  terrible  prison  Libby ;  an .. 
was  not  the  same  carried  there  by  your  wife,  and  had  it  not  the  aesired  object? — A.  I 
do  not  know  how  the  letter  came  to  Richmond — whether  my  wife  brought  it  or  whom ; 
my  wife  was  there,  and  Judge  Braxton  seemed  to  pay  a  great  deal  to  the  purport  of 
Mr.  Rice's  letter ;  the  letter  advocated  warmly  in  favor  of  my  release. 

By  same : 
Q.  What  was  you  arrested  for  and  imprisoned  in  Libby;  was  it  not  for  your  known 
opposition  to  the  confederacy  and  a  Union  man ;  and  had  you  not  taken  warm  part  in 
the  Union  cause  at  the  time  of  arrest,  and  your  position  well  known  ? — A.  I  do  not 
know  for  what  particular  cause  of  my  arrest ;  I  know  that  I  was  at  that  time  and  now 
a  warm  friend  and  advocate  of  the  Union.  Colonel  Williams  wrote  to  Judge  Braxton 
that  I  was  a  dangerous  Union  man,  the  most  dangerous  aud  influential  he  found  in  the 
mountains  of  Kentucky. 

By  same : 
Q.  You  will  state  if  you  have  knowledge  yourself  of  John  M.  Eice  doing  an  act  that 
gave  aid  and  comfort  to  the  rebellion ;  if  so,  state  what  it  was. — A.  I  know  of  no  par- 
ticular act  of  John  M.  Rice  in  giving  aid  or  comfort  to  the  confederate  forces  only  as 
to  what  I  have  stated  before. 

By  same : 
Q.  Do  you  know  of  his  recruiting  for  the  confederate  service,  or  attempting  to  do ; 
and  did  he  saj',  in  the  conversation  alluded  to,  that  he  ever  had  recruited  ?  State  what 
grade  of  commission  did  he  say  he  had. — A.  I  do  not  know  of  Mr.  Eice  recruiting  any 
man  at  all.  My  recollection  in  the  conversation  with  Mr.  Eice  about  his  recruiting 
papers  is,  that  he  was  then  on  his  way  for  recruiting  a  company  of  men,  which,  I  pre- 
sume, was  a  captaincy. 

By  same : 
Q.  Is  it  not  a  fact  that  John  M.  Eice  had  resided  in  this  town,  Pikeville,  and  the 
place  you  have  spoken  of  that  Colonel  Williams  and  command  was  at  the  time  you  was 
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arrested ;  from  about  the  years  1853  or  1854  to  tlie  spring  of  1861  was  a  practicing  law- 
yer in  Pike  County,  and  had  been  during  his  residence  there ;  his  business  was  in  this 
county,  (Pilce;)  had  he  not  come  to  Pikeville  some  time  before  Williams  and  his  com- 
mand came  there?  You  will  state  if  you  saw  any  act  of  John  M.  Rice  assisting  the 
rebels  while  they  were  in  Pikeville ;  if  so,  state  what  you  saw  him  do.— A.  Mr.  Rice 
resided  in  fikeville,  Kentucky,  some  years  before  1861  fwas,  at  all  the  time  of  his  re&l- 
denoe  in  said  town,  a  practicing  lawyer.  Mr.  Rice  has  had,  ever  since,  more  or  less 
business  in  said  town.  I  think  Mr.  Rice  came  to  Pikeville  once  or  twice  before  the 
command  of  Colonel  Williams  came  from  Prestonburg,  Kentucky,  to  Pikeville.  I  do 
not  recollect  of  seeing  any  act  of  Mr.  Rice  with  the  army  of  Colonel  Williams's  command 
at  any  time,  or  any  other  forces  that  I  recollect  of. 

By  same : 
Q.  Is  it  uot  a  fact  that  you  and  John  M.  Rice  was  on  the  best  of  terms,  and  jocularly 
talked  over  your  troubles  of  the  war  and  adventures  in  a  free,  jocular  way,  and 
laughed  over  them  freely  ?— A.  Mr.  Rice  and  myself  have  always  been  on  the  best  of 
terms,  and  especially  at  the  time  alluded  to.  We  were  very  friendly  and  jocular.  We 
both  talked  freely  over  our  troubles  in  the  war. 

By  same : 
Q.  You  have  spoken  of  John  M.  Rice  buying  a  rifle  gnu  of  you  in  the  spring  of  1861, 
in  Pikeville ;  did  he  not  trade  you  some  notes  in  a  settlement  in  buying  the  gun,  and 
did  not  the  conversation  occur  in  the  presence  of  several  that  it  was  his  Yankee  killer, 
in  a  jocular  way,  and  at  a  time  before  any  war  or  hostilities  in  this  country ;  and  did 
you  ever  see  him  with  the  gun  afterward ;  if  so,  was  it  in  any  kind  of  array  of  hostility 
or  practicing  with  same  ? — A.  At  the  time  Mr.  Rice  bought  the  rifle  gun  of  me  he  traded 
me  some  notes  and  papers  on  other  parties,  at  the  time  spoken  of,  calling  the  gun  a 
Yankee  killer  some  time  after  he  bought  of  me;  but  he  might  have  spoken  the  same 
way  at  the  time  he  bought  the  gun.  I  think,  when  he  spoke  of  the  gun  being  a  good 
Yankee,  he  laughed  at  me  at  the  time,  but  still  I  thought  he  was  in  earnest  when  he 
spoke  against  the  Yankees.  I  would  not  be  positive  as  to  ever  seeing  Mr.  Rice  with 
the  gun  spoken  of.  At  the  time  Mr.  Rice  bought  the  gun  of  me  there  was  no  hostile 
forces  in  this  section  of  Kentucky,  nor  not  expected  at  the  time. 

By  same : 
Q.  Is  it  not  a  fact  that,  in  the  fall  of  1861,  there  was  a  great  deal  of  excitement,  and 
the  people  was  in  great  commotion,  the  Union  men  running  north  to  the  Ohio  River, 
and  southern  men  making  their  way  toward  Virginia,  not  knowing  what  they  were 
doing,  and  men  that  had  really  done  nothing ;  and  was  not  the^'most  outrageous  tales 
in  circulation  in  this  country  as  to  the  acts  of  parties  to  each  other? — A.  At  the  time 
alluded  to  there  was  a  great  excitement  in  this  section  of  Kentucky,  and  men  were 
continually  passing  each  way,  some  to  Ohio  and  others  to  Virginia.  Men  were  passing 
each  way  that  had  no  connection  with  any  army  whatever,  that  were  old  and  harmless ; 
and  there  were  a  great  many  exciting  stories  afloat. 

By  same : 
Q.  At  the  time  John  M.  Eice  came  to  Pikeville,  in  fall  of  1861,  had  Humphrey  Mar- 
shall come  into  Kentucky,  the  Sandy  Valley,  with  a  command,  recruiting,  or  any  otlier 
way,  or  at  Prestonburg ;  and  did  he  go  to  Prestonburg  until  several  months  after  Rice 
came  to  Pikeville  ? — A.  Humphrey  Marshall  came  into  Kentucky  in  the  month,  I  think, 
of  December,  1861.  Mr.  John  M.  Eice  came  to  Pikeville  at  and  before  Colonel  Wil- 
liams's command  was  routed  by  General  Nelson's  forces,  in  October,  1881. 

By  same : 
Q.  You  have  stated  that  John  M.  Eice  was,  in  1861,  a  man  of  influence,  aud  still  is. 
Is  it  not  a  fact,  if  he  had  added  his  aid  and  influence  to  the  confederacy,  that  it  would 
have  been  known  and  easily  proven  in  this  country  ? — A.  If  Mr.  Eice  had  taken  any 
decided  hostile  position,  such  as  to  get  men  to  go  into  the  army  and  fight,  &c.,  it  would 
have  been  known,  for  he  could  have  commanded  an  influence  at  any  time. 

By  same : 
Q.  Was  you  not  colonel  of  the  Thirty-ninth  Kentucky  volunteer  regiment  of  infantry. 
Federal,  and  recruited  said  regiment. — A.  I  recruited  and  commanded  the  Thirty-ninth 
regiment. 

By  same  : 
Q.  Is  it  not  a  known  fact  among  the  federal  soldiers  that  John  M.  Eice  was  in  the 
Federal  service ;  that  he  was  quartermaster  of  the  Sixty-eighth  regiment  of  enrolled 
militia  of  Lawrence  County,  which  was  called  into  the  service  of  the  Federal  Govern- 
ment in  the  Sandy  Valley  in  the  aid  of  the  said,  forces  ;  and  that  that  regiment  did 
effective  service  ? — A.  I  hoard  it  frequently  said  that  Mr.  Eice  acted  as  quartermaster 
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of  the  Sixty-eighth  regiment  enrolled  militia,  (I  refer  to  the  Adjutaut  General's  report ;) 
I  saw  some  of  said  regiment  engaged  iu  Government  service,  such  as  assisting  trans- 
porting provisions,  &c.,  up  Sandy. 

By  same : 
Q.  You  have  said  that  John  M.  Eice  was  a  warm  advocate  of  the  southern,  cause  ;  did 
you  mean  by  that  he  was  opposed  to  the  war  ?  And  iu  his  conversation,  did  you  ever 
hear  him  publicly  advocate  the  cause,  ajid  advise  men  to  join  the  service  of  the  con- 
federacy at  any  time  ?  If  so,  state  when  and  where,  and  what  he  said,  and  who  was 
present,  after  the  w.w  was  declared. — A.  I  do  not  recollect  of  ever  hearing  Mr.  Eice 
trying  to  influence  any  one  to  join  the  confederate  forces,  but  Mr.  Eice  was  a  warm 
advocate  of  their  cause;  when  talking  on  the  subject  of  the  war,  he  always  spoke  iu 
their  favor,  except  as  to  the  guerillas ;  he  was  down  on  them.  I  do  not  recollect  of  any 
particular  person  or  persons  being  present  at  any  time  of  our  frequent  conversations. 
I  do  not  recollect  of  any  public  speeches  of  his  or  arguments  about  the  war. 

Ee-examined  by  counsel  of  John  L.  Zeigler: 
Q.  Is  it  or  not  a  fact  the  Sixty-eighth  regiment  of  Kentucky  enrolled  militia  was 
called  into  service  by  compulsory  military  orders ;  and  is  it  or  not  a  fact  that  John  M. 
Eice,  when  acting  in  the  quartermaster's  department,  was  at  his  home ;  how  long  was 
the  regiment  iu  service ;  is  it  or  not  a  fact  Hon.  John  M.  Eice  was  arrested  before  he 
would  agree  to  do  duty  in  the  Sixty-eighth  regiment  Kentucky  militia  ? — A.  I  recollect 
there  was  considerable  trouble  in  getting  the  men  together  that  coniposed  said  regi- 
ment; it  was  called  out,  I  think,  as  a  reserved  force,  the  regular  forces  being  sent  to 
the  front.  I  do  not  know  of  Mr.  Eice  refusing  to  act,  nor  do  I  know  that  he  did  act  as 
quartermaster  of  said  regiment. 

By  same : 
Q.  How  long  was  the  Sixty-eighth  regiment  in  service ;  where  was  it  stationed ; 
where  did  John  M.  Eice  then  live  ;  what  kind  of  duty  did  it  do? — A.  I  do  not  know 
how  long  it  was  in  service ;  the  regiment  was  only  together  as  the  exigency  seemed  to 
be  demanded  by  those  iu  command  at  Louisa.  Some  of  the  men  would  go  and  stay  a 
week  or  so  and  return  home,  stating  they  were  dismissed  for  a  certain  time.  The  ren- 
dezvous was  at  Louisa,  Kentucky ;  Mr.  Eice  lived  there.  I  saw  some  of  the  men  boat- 
ing or  transporting  provisions  up  Sandy. 

By  same : 
Q.  In  the  letter  you  saw  in  Judge  Baxter's  possession  wheu  you  was  examined  in 
Richmond,  Virginia,  in  1861,  and  written  by  Johjjf  M.  Eice,  did  he  or  not  iu  that  letter 
express  his  devotion  to  the  confederate  cause  '(—K.  I  do  not  recollect  of  anything  said 
in  said  letter  about  his  position  in  the  war,  but  Judge  Braxton  said  he  had  a  letter  from 
Mr.  Eice,  a  friend  of  their  cause,  that  spoke  highly  of  me.  I  did  not  hear  all  the  letter 
read,  but  I  saw  it  was  in  his  handwriting,  and  Mr.  Eice  told  me  afterward  he  wrote  a 
letter  for  my  benefit  to  Eichmond,  Virginia. 

By  same : 
Q.  Was  the  conversation  with  John  M.  Rice,  in  August,  1862,  when  John  M.  Eice 
told  you  he  had  destroyed  his  recruiting  papers,  a  jocular  one  ? — A.  I  did  not  so  consider 
it ;  for  he  was  speaking  of  how  narrovny  he  escaped  imprisonment,  if  the  papers  should 
have  fallen  into  General  Garfield's  hands. 

By  same : 
Q.  You  say  John  M.  Eice  could  at  piy  time  have  easily  raised  a  company ;  is  it  or  not 
a  fact  that  he  told  you  he  had  just  come  into  Kentucky  for  the  purpose  of  commeuciug 
the  recruiting  for  the  confederate  cause,  at  the  time  of  his  capture  ? — A.  Mr.  Eice  told 
me  he  was  then  on  his  w.aj'  to  General  Marshall's  forces  for  the  purpose  of  recruiting 
for  the  confederate  cause,  when  captured  by  the  Union  forces. 

Re-cross-examined  by  Eice's  counsel: 
Q.  Do  you  intend  to  be  understood  that  Eice  told  you,  at  the  time  of  his  arrest,  that 
he  was  then  on  his  way  to  commence  his  recruiting,  and  that  he  was  arrested  before  he 
began? — A.  I  understood  Mr.  Eice  just  in  this  language — that  he  was  just  from  Vir- 
ginia ;  had  come  throngh  the  Pound  Gap,  and  had  got  as  far  as  Hatcher's,  Floyd  County, 
Kentucky,  and  on  his  way  to  General  Marshall's  forces  to  recruit  men.  I  did  not  hear 
him  say  that  he  had  recruited  any  men  at  all. 

By  same : 

Q.  Was  Colonel  .John  L.  Zeigler  in  this  county  (Pike)  during  his  canvass,  or. did  you 

even  ever  hear  of  his  being  in  the  county  ;  was  any  notice  published  in  this  county  that 

John  M.  Eice  was  disqualified  to  hold  office  of  congressman  ? — A.  I  am  satisfied  the 

colonel  was  not  in  this  county,  as  he  told  me  he  was  not,  and  I  never  saw  him  at  the 
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time  alluded  to  ;  I  never  saw,  to  my  recollection,  any  notice  of  tlie  liind  in  this  comity 
alluded  to. 
And  further  this  deponent  saith  not. 

JOHN  DILS,  Jr. 

Adjourned  until  the  16th  of  March,  1869,  this  15th  of  March,  1869. 

WM.  WEDE'INGTON,  P.  J.  P.  C.  C. 

The  deposition  of  Major  Martin  Thornberry,  a  witness  o<  lawful  age,  and  examined 
by  John  L.  Zeigler: 

Major  Thornberry,  state  your  age,  place  of  residence,  and  occupation.  Are  you 
acquainted  with  the  Hon.  John  M.  Rice,  Representative  elect  to  the  Forty-first  Congress 
of  the  United  States  from  the  ninth  congressional  district  of  Kentucky  ?  If  you  are 
acquainted  with  him,  how  long  have  you  known  him? — Answer.  My  age  is  forty-one 
years ;  a  resident  of  Pilte  County,  Kentucky  ;  occupation  a  farmer.  I  am  acquainted 
with  the  Hon.  John  M.  Rice ;  I  have  known  him  for  about  twenty-five  years. 

By  same : 
Q.  Did  you  assist  in  arresting  him  during  the  war?  If  so,  when  and  where  was  it? 
Did  you  have  any  conversation  with  him,  while  he  was  in  arrest,  in  reference  to  his 
connection  with  the  so-called  confederate  ai-my  ?  and,  if  so,  state  as  near  as  you  can 
what  he  said. — A.  I  assisted  in  arresting  him  during  the  late  war  ;  I  assisted  in  arresting 
him  the  day  after  the  battle  of  Middle  Creek.  I  do  not  recollect  the  day  of  the  month 
of  January,  1862.  It  was  at  Anthony  Hatcher's,  opposite  the  mouth  of  Mud  Creek,  or 
nearly  opposite  the  mouth  of  Mud,  in  Floyd  County,  Kentucky.  I  had  a  conversation 
with  him  during  the  time  he  was  in  arrest  and  at  the  time  be  was  arrested.  In  Regard 
to  his  connection  with  tiiB  so-called  confederate  army,  he  said  if  I  would  not  let  the 
Sowarda  hurt  him,  he  would  get  his  pistol  and  give  it  to  me ;  he  got  the  pistol  and 
gave  it  to  me.  He  said  he  had  a  good  horse,  and  asked  me  if  I  would  let  them  take  it 
away  from  him?  I  told  him  no;  that  he  might  ride  it  himself.  As  we  wont  on  toward 
Paintsville,  he  asked  me  if  they  would  put  a  rebel  or  a  confederate  officer  in  jail  or 
jirison,  or  would  they  let  him  have  the  bonnds  of  the  camp  or  town.  I  said,  "  No,  John, 
they  will  not  put  you  in  jail ;  they  will  let  you  have  the  bounds  of  the  camp."  Then 
he  told  me  that  he  either  had  a  confederate  commission  of  captain,  or  would  have  in  a 
few  days.  He  told  me  that  he  would  have  taken  command  of  a  company  in  a  few  days 
if  you  had  not  have  caught  him. 

By  same : 

Q.  Did  the  Hon.  John  M.  Rice  claim,  while  in  arrest,  to  be  an  officer  of  the  so-called 
confederate  army  ? — A.  He  said  just  what  I  told  you  before. 

Q.  Who  was  encamped  at  Paintsville  at  the  time  the  Hon.  John  M.  Rice  was  ar- 
rested ?  What  was  done  with  him  after  he  was  arrested? — A.  Colonel  Garfield  was 
with  his  forces,  then  in  camp  at  Paintsville.  He  was  taken  and  delivered  up  to  Col- 
onel Garfield. 

By  same : 
Q.  Where  was  the  place  of  residence  of  the  Hon.  John  M.  Rice  at  the  time  of  his 
arrest,  and  how  far  from  the  mouth  of  Mud  Creek,  in  Floyd  County  ? — A.  The  residence 
of  the  Hon.  John  M.  Rice,  at  the  time  of  his  arrest,  was  in  the  town  of  Louisia,  Ken- 
tucky, about  between  fifty-five  aud  seven  miles  from  the  mouth  of  Mud  Creek. 

Question  by  same : 
Q.  Were  there  any  rebel,  or  confederate  troops, about  the  mouth  of  the  Mud  at  the 
time  of  the  capture  of  the  Hon.  John  M.  Rice ;  and  if  so,  how  many  and  how  far  off 
were  they  from  where  you  captured  Mr.  Rice  ? — A.  There  was  some  men  there  they  said 
was  rebels  ;  I  saw  men  there ;  I  did  not  know  whether  they  were  rebels  or  not ;  they 
were  just  across  the  river  from  where  I  was,  about  three  hundred  yards. 

Question  by  same : 
Q.  Who  did  Mr.  Eice  tell  you  the  persons  were  on  the  other  side,  of  the  river  from 
the  place  of  his  capture  ;  were  they  rebels  or  Federals  ? — A.  John  M.  Eice  told  me  they 
were  rebels :  he  told  me  who  two  of  them  were — Luke  B.  Sword  and  Harrison  Rat- 
cliff. 

Question  by  same : 
Q.  "The  day  you  captured  Mr.  Rice  did  you  see  Piatt  Moore;  was  he  under  arms;  had 
he  aud  Mr.  Rice  been  together  before  you  saw  him  or  Mr.  Rice  on  that  day  ?  Tell 
all  you  know  about  this,  and  what  Rice  said. — ^A.  I  saw  Piatt  Moore  the  day  we  ar- 
"rested  John  M.  Eice ;  Piatt  Moore  had  a  gun,  I  think ;  we  were  in  a  run  after  him ;  we 
was  about  to  catch  him,  and  he  dismounted  and  took  to  the  hills,  and  we  shot  at  him ; 
this  was  just  below  the  Stratton  farm;  this  farm  is  just  about  five  miles  from  Hatcher's 
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where  John  M.  Rice  was  captured.  When  we  captured  John  M.  Rice  he  asked  me 
where  Piatt  Moore  was  ;  I  told  him  we  met  hiui  at 'the  lower  end  of  the  Stratton  farm, 
and  we  were  about  to  catch  him,  and  he  dismounted  and  took  to  the  hills.  "Yes,"  says 
Rice,  "'there  is  his  mare  you  have  got."  Rice  said,  he,  Piatt  Moore,  was  our  picket,  that 
we  sent  here  from  the  Middle  Creek  fight,  to  know  if  we  should  get  out  or  not. 

Question  by  same : 
Q.  Was  Piatt  Moore  a  rebel  soldier  or  was  he  a  Federal  ? — A.  He  was  not  a  Federal 
soldier ;  they  said  he  was  a  rebel  soldier ;  I  do  not  know  whether  ho  was  or  not. 

Question  by  same : 
Q.  Did  Mr.  Rice  ever  tell  you,  at  any  time,  that  he  had  made  money  by  his  capture, 
and  how  much?  Tell  all  he  said  about  it. — A.  About  the  close  of  the  war,  or  about 
1864  or  1865,  I  had  a  conversation  with  John  M.  Rice;  in  that  conversation  I  told  him 
in  a  joke  that  he  ought  to  divide  money  with  me  that  he  made  since  I  had  captured 
him.  Yes,  says  he,  you  caused  me  to  make  from  five  to  ten  thousand  dollars;  he  said 
he  had  no  idea  but  that  he  would  have  been  with  the  rebels  yet  if  I  had  not  captured 
him. 

Cross-examined  by  contestee's  counsel: 
Q.  Mr.  Thornberry,  how  far  do  you  reside  from  this  place ;  and  was  you  summoned 
to  appear  here  and  give  your  testimony? — A.  I  reckon  it  is  about  sixty-five  or  seventy 
miles  from  this  place;  I  accepted  a  subpoena  to  appear  at  this  place  as  a  witness;  I 
have  the  subpoena  in  my  pocket. 

By  same : 
Q.  Y'ou  have  given  the  various  conversations  with  John  M.  Rice;  you  will  now  state 
if  you  have  knowledge  of  your  own  that  John  M.  Rice  ever  engaged  in  insurrection  or 
rebellion  against  the  United  States,  or  gave  aid  or  comfort  to  the  enemies  thereof;  if 
so,  give  the  particular  acts. — A.  Of  my  own  knowledge  I  never  saw  him  at  it. 

Question  by  same : 
Q.  Do  I  understand  yon  to  say  you  have  no  knowledge  of  yours  that  he  done  a  single 
act  in  contravention  to  the  fourteenth  article  of  the  Constitution  or  not  ? — A.  That  is 
a  question  that  I  cannot  answer.  I  caught  him  at  the  time  above  spoken  of  inside  of 
the  rebel  lines;  and  I  don't  know  whether  this  was  in  contravention  of  the  fourteenth 
article  or  not;  that  is  all  that  I  know  of  my  own  knowledge. 

By  same : 
Q.  You  will  now.  state  who  was  present  at  each  of  the  conversations  you  have  detailed 
in  examination-in-chief? — ^A.  Well,  at  the  most  of  the  times  the  conversation  took 
place  with  Mr.  Rice  and  myself  while  riding  along  the  road  from  the  place  where  I 
caught  him  to  Paintsville.  .  There  were  several  others  along  at  the  time,  either  behind 
or  before  us,  but  I  don't  know  and  don't  think  that  anybody  heard  the  conversations 
except  myself  and  Mr.  Rice — we  were  riding  side  and  side. 

By  same : 
Q.  Were  you  a  soldier  at  the  time  of  Rice's  arrest,  or  any  of  the  persons  present  with 
you;  and  was  any  soldiers  with  him  at  Hatcher's  at  the  time  of  the  arrest;  was  the 
Sowards  along  at  the  time ;  if  so,  give  their  names? — A.  I  was  a  soldier  at  the  time,  but 
not  mustered  into  the  United  States  service ;  most  all  those  that  were  with  me  were 
soldiers,  some  were  not.  There  were  two  rebel  soldiers,  viz,  David  A.  Powell  and  Ste- 
phen Low,  with  John  M.  Rice  at  Hatcher's  at  the  time  of  his  arrest.  I  don't  know  of 
my  own  knowledge  that  Powell  and  Low  were  rebel  soldiers,  but  they  claimed  to  be. 
I  think  Lewis  Sowards,  M.  C.  W.  Sowatds,  Thomas  J.  Sowards,  and  Henry  C.  Sowards 
were  along  with  me  when  the  arrest  was  made. 

By  same: 

Q.  You  will  tell  the  state  of  feelings  and  threats  of  the  Sowards  toward  John  M. 
Rice;  and  you  will  also  state  John  M.  Rice's  appearance  and  acts  when  arrested;  if  he 
regarded  his  life  endangered;  if  Sowards  and  those  with  you;  was  not  the  Sowards 
with  you  to  Paintsville ;  and  you  will  also  state  what  Rice  said  in  the  conversations 
yon  have  detailed  about  his  dread  of  them ;  and  did  he  not  call  upon  you  to  protect 
him  from  them? 

(Objected  to  by  Zeigler's  counse'.) 

A.  I  don't  know  of  any  threats  before  his  arrest ;  but  I  heard  the  Sowards  say  after- 
ward that  if  it  had  not  been  for  me  they  would  have  killed  him.  I  know  that  the 
Sowards  were  very  malicious  toward  Mr.  Rice.  Mr.  Rice  was  very  badly  scared  at  the 
time  of  his  arrest.  I  think  he  regarded  his  life  in  danger.  He  asked  me  to  keep  them 
(the  Sowards)  from  killing  him.    The  Sowards  and  those  that  were  with  mc  were 
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guards  to  Paiiitsville;  Eice  asked  me  to  keep  them  (the  Sowards)  from  killing  him, 
and  asked  me  if  I  would  let  them  kill  him,  and  I  told  him  I  would  not. 

By  same : 

Q.  Did  you  ever  see  a  worse  scared  man  than  Eice;  and  had  he  not  good  grounds  to 
apprehend  the  Sowards  would  kill  him;  were'theynot  very  dangerous  men?  And  yon 
will  also  state  if  they  were  soldiers  of  the  United  States  at  that  time,  regularly  sworn 
in  or  any  of  the  company  with  yon;  if  any  regularly  sworn  in,  give  their  names. 

(Objected  to  hy  Mr.  Zeigler's  counsel.) 

A.  I  can  say  that  Eice  was  very  hadly  scared ;  but  can't  sav  whether  he  was  the 
worst  scared  man  I  ever  saw  or  not.  He,  Mr.  Eice,  was  in  danger:  but  I  don't  regard' 
that  he  was  really  in  danger  from  any  of  the  Sowards,  except  Thomas  J.  Sowards. 
But  I  think  he  was  in  danger  from  T.  J.  Sowards.  He  might  have  been  in  danger  from 
Lewis  Sowards,  but  I  don't  know.    I  did  not  regard  any  of  the  Sowards  as  very  dan- 

ferous,  except  Thomas  J.  Sowards,  and  I  did  not  regard  him  as  a  very  dangerous  man. 
think  that  T.  J.  Sowards  and  Lewis  Sowards  were  mustered  into  the  United  States 
.service ;  all  the  balance,  I  think,  had  been  sworn,  but  not  mustered  into  the  service. 

By  same : 
Q.  What  became  of  Sawer  and  David  Powell,  spoken  of  by  you  at  Hatcher;  did  Eice 
make  any  effort  to  get  away  or  not? — A.  David  Powell  jumped  off  his  horse  and  ran 
away  that  night;   Low  was,  as  I  was  informed,  released  on  bail;  Mr.  Eice  made  no 
attempt  to  get  away  that  I  saw. 

Question  by  same : 

Q.  You  have  spoken  of  a  conversation  with  Eice  in  1864  or  1865,  in  Louisa,  about  his 
dividing  his  money  with  you ;  now  was  not  that  during  what  is  known  as  the  oil  excite- 
ment, and  Eiee  had  made  some  sales  of  land.  You  have  said  you  were  joking ;  did  you 
not  receive  his  words  in  the  same  way  you  gave  yours  ? 

(Objected  by  Mr.  Zeigler's  counsel.) 

A.  What  I  said  I  said  in  a  joke;  whether  he  was  joking  or  not  I  don't  know;  this 
was  during  the  excitement  aboilt  oil  lands  in  this  county ;  Mr.  Eice  was  engaged  in  the 
oil  lease  business. 

Question  by  same: 
Q.  Do  you  know  what  time  Humphrey  Marshall  was  recruiting  on  the  Sandy? — A. 
Humphrey  Marshall  was  on  the  Sandy  in  the  latter  part  of  1861  or  first  of  1862;  I  know 
nothing  about  his  recruiting  only  from  hearsay. 

By  same : 
Q.  Did  you  ever  see  a  rebel  commission  for  captain? — A.  I  never  did. 

By  same ; 
Q.  Where  was  John  M.  Eice's  residence  and  business  for  several  years  prior  to  1861  ? — 
A.  Before  the  spring  of  1861,  Mr.  Eice  lived  in  Pikeville,  Pike  County,  Kentucky,  and 
did  business  there  as  an  attorney. 
And  further  this  deponent  saith  not. 

MAETIN  THOENBEEEY. 

Also  the  deposition  of  John  Pigg,  taken  at  the  same  time  and  place,  and  for  the 
same  purpose  that  is  mentioned  in  the  caption.  He  being  of  lawful  age  and  first  duly 
sworn,  deposeth  and  saith: 

Question  by  attorney  for  Zeigler:  Where  do  you  reside  and  what  is  your  occupa- 
tion?— Answer.  I  reside  at  Louisa,  Kentucky;  my  occupation  is  that  of  blacksmith. 

By  same: 
Q.  Are  you  acquainted  with  John  M.  Eice,  esq.,  and  how  long  have  you  known 
him? — A.  I  am  acquainted  with  John  M.  Eice,  and  have  known  him  about  twenty 
years. 

By  same; 
Q.  Where  was  he  in  the  year  1861? — A.  A  portion  of  that  year  he  was  about  Louisa, 
Kentucky.    He  moved  to  Louisa,  Kentucky,  in  the  spring  of  1861,  and  the  greater  por- 
tion of  the  time  he  was  there. 

By  same: 
Q.  Was  Mr.  Eice  in  Virginia  in  the  year  1861 ;  and,  if  so,  what  time  in  that  year  was 
it  that  he  was  there? — A.  I  do  not  recollect. 

By  same : 
Q.  Was  Mr.  Eice  ever  at  Prestonbnrg,  Kentucky,  when  General  Humphrey  Marshall 
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was  there  in  command  of  rebel  troops?— A.  He  started  from  Louisa,  Kentucky,  and 
said  ho  was  going  there. 

By  same : 
Q.  What  did  he  say  he  was  going  there  for? — A.  He  said  that  he  was  going  there 
with  the  expectation  of  getting  the  place  of  captain  or  lieutenant. 

By  same: 
Q.  Was  the  command  of  captain  or  lieutenant,  which  Mr.  Eice  then  wanted,  to  be  of 
lobel  or  Federal  troops? — A.  1  think  it  was  rebel. 

By  same : 
Q.  Did  Mr.  Eice  ever  speak  to  you  about  weapons  of  warfare  in  the  year  1861-'62 ; 
and  if  so,  in  what  service  were  they  to  be  used? — A.  He  spoke  to  me  to  make  him  a 
saber ;  that  he  was  going  to  Prestonburg,  Kentucky. 

By  same : 
Q.  Did  Mr.  Eice  have  a  oartouch-box  and  pistol-case  made  before  he  left  Louisa  for 
Prestonburg,  Kentucky,  and  by  whom  were  they  made,  and  for  what  purpose?  Tell 
all  you  know  about  this. — A.  He  had  a  cartouch-box  and  pistol-case  made  before  he  left 
Louisa,  Kentucky.  They  were  made  by  John  Keller.  This  was  before  he  left  for  Pres- 
ton l)urg.  I  suppose  they  were  made  for  war  purposes,  but  I  did  not  hoar  Mr.  Eice  say 
that  he  was  going  to  use  them  for  that  purpose. 

By  same : 
Q.  What  did  Mr.  Eice  want  the  saber  for  which  he  applied  to  you  to  make  for  him, 
and  why  did  you  decline  to  make  it? — A.  He  applied  to  nie  to  make  him  a  saber,  but 
he  did  not  tell  me  what  he  was  going  to  use  it  for.     I  declined  to  make  it,  because  it 
did  not  suit  my  principles. 

By  same: 
Q.  What  were  your  principles  that  forbade  you  making  the  saber  ? — A.  I  was  for  the 
Union. 

By  same: 
Q.  You  will  please  state  anything  you  heard  Mr.  Eice  say  during  the  late  rebellion 
of  a  disloyal  character. — A.  When  JMr.  Eice  was  on  his  way  to  Frankfort,  in  the  pres- 
ence of  Judge  Short  and  wife,  and  myself,  at  Louisa,  Kentucky,  when  he  (Eice)  was 
waiting  for  a  boat,  he  said  that  he  was  going  to  Frankfort  to  divide  this  Union.  That 
he  intended  to  split  her  wide  open  in  the  middle.    That  was  his  vote  every  time. 

By  same: 
Q.  Were  you  at  Louisa  before  the  late  congressional  election  in  this  (ninth)  district, 
when  the  contestant  (Zeigler)  made  a  speech;  and  if  so,  did  he  publish  to  the  voters 
that  John  M.  Eice  was  disfranchised  by  reason  of  the  fourteenth  constitutional  amend- 
ment?— A.  I  was  present  at  Louisa,  Kentucky,  when  Zeigler  made  a  speech,  before  the 
congressional  election ;  in  which  speech  Zeigler  said  that  if  Eice  was  elected  he  (Eice) 
could  not  take  his  seat,  and  reason  he  could  not  take  his  seat ;  that  he  (Zeigler) 
knew  it. 

By  same : 
Q.  Did  the  contestant  (Zeigler)  tell  the  voters  of  Lawrence,  at  Louisa,  that  Mr.  Eice 
could  not  take  his  seat  because  of  his  disloyal  acts? — A.  Zeigler  did  not  say  anything 
about  Eice's  disloyal  acts,  but  said  that  Eice  could  not  take  his  seat,  and  he  (Zeigler) 
knew  it. 

Cross-examined  by  contestee's  counsel: 
Q.  You  will  state,  if  you  know,  what  was  Mr.  John  M.  Eice's  business  to  Frankfort ; 
or  if  stated  by  him  in  the  conversation  you  have  referred  to  in  the  presence  of  Judge 
Short  and  wife,  and  in  which  he  said  he  was  going  for  splitting  the  Union  in  the  mid- 
dle.— A.  He  (Eice)  said  that  he  was  on  his  way  to  the  legislature. 

By  same : 
Q.  Was  he  a  member,  or  elected  to  the  legislature  that  was  then  about  to  assemble,; 
if  so,  what  district  was  he  the  representative  of? — A.  It  was  my  understanding  that  ho 
(Eice)  was  a  member  from  Pike  County. 

By  same : 
Q.  Did  you  get  your  knowledge  of  his  being  a  inembercf  the  legislature  from  the 
conversation  alluded  to  with, him? — A.  Frqm  tbat,  ^nd  from  what  I  understood  ;£rom 
others. 

H.  Mis.  Doc.  152 56 
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By  same : 

Q.  Now  you  will  please  state  the  month  and  year  this  oouyersation  took  place?— A, 
I  think  it  was  in  the  fall  of  1860. 

By  same : 
Q.  In  the  conversation  alluded  to  by  you  about  Eice's  going  in  for  the  splitting  of 
the  Union  in  the  middle,  did  not  Rice  jocularly  speak  also  about  the  effort  of  Tennes- 
see, Indiana,  Ohio,  and  Kentucky  undertaking  to  save  the  Union,  and  got  on  a  big 
drunk,  and  he  was  now  going  in  for  splitting  the  Union  in  the  middle?— A.  Not  as  I 
heard. 

By  same : 
Q.  Was  not  this  a  jocular  conversation,  and  before  the  secession  of  any  of  the 
States  ?— A.  I  do  not  know  that  it  was.    I  thought  he  was  positive  about  it.     I  do  not 
recollect  whether  .any  of  the  States  had  seceded  or  not. 

By  same : 
Q.  Do  you  know  when  the  first  State  did  secede?- A.  I  do  not. 

By  same : 
Q.  Did  this  conversation  occur  before  John  M.  Rice  moved  to  Louisa? — A.  It  did. 

By  same : 

Q.  You  have  stated  a  conversation  you  had  about  Rice's  wanting  you  to  make  a 
saber  and  Keller  a  cartridge-box ;  was  not  this  about  the  time  the  State  guards  was 
forming  in  Louisa,  and  they  were  uniforming  themselves  ?— A.  I  do  not  think  it  was. 

By  same : 
Q.  What  time  did  that  conversation  occur?     Give  the  month,  place,  and  year  as  near 
as  you  can. — A.  It  took  place  in  Louisa,  Kentucky,  in  the  last  of  1861,  or  the  summer 
of  1862,  which  time  I  am  not  positive.     It  was  the  time  Marshall  was  recruiting  at 
Prestonburg. 

By  same : 
Q.  Do  you  know,  of  your  own  knowledge,  that  Marshall  did  recruit  at  Prestonburg? — 
A.  I  do  not  know  that  Marshall  was  recruiting  of  my  own  knowledge,  but  I  only  knew 
Marshall  was  recruiting  from  the  rumor  of  the  country. 

By  same : 
Q.  Have  you  any  feeling  or  particular  interest  in  this  case  further  than  to  answer 
such  questions  as  are  legally  asked  you  ?    If  so,  state  what  it  is. — A.  I  have  none. 

By  same : 
Q.  Was  this  conversation  you  had  with  Rice  about  the  saber  before  the  organization 
of  the  Fourteenth  Kentucky  Federal  Infantry  or  after? — A.  I  think  it  was  before. 

By  same : 
Q.  You  have  said  the  conversation  occurred  in  the  last  of  the  year  1861,  or  summer 
of  1862.  If  you  recoUeot  as  to  the  season  of  the  year  more  certain  than  the  year,  you 
will  give  the  season ;  and  also  state  how  long  this  conversation  was  before  Rice  started 
in  the  direction  of  Prestonburg,  and  you  will  also  state  if  Rice  ever  took  more  than  one 
trip  toward  Prestonburg,  after  the  said  time,  during  the  war  ? — A.  It  was  in  warm 
weather,  either  in  the  latter  part  of  the  summer,  or  fore  part  of  the  fall.  The  conversa- 
tion took  place  a  short  time  before  Rice  started  in  the  direction  of  Prestonburg.  He 
only  took  one  trip  toward  Prestonburg  to  my  knowledge. 

By  same : 
Q.  Did  not  Rice  leave  Louisa  and  go  in  the  direction  of  Prestonburg  after  a  part  of 
the  Fifth  Virginia  Federal  forces  had  been  stationed  at  Cassville,  Virginia,  opposite 
Louisa? — A.  I  do  not  know. 

By  same : 
Q.  Was  it  before  or  after  the  Fifth  Virginia  was  stationed  at  Cassville,  Virginia? — 
A.  I  do  not  recollect. 

By  same : 
Q.  After  John  M.  Rice  returned  to  Louisa,  is  it  a  fact,  or  not,  that  he  remained  at 
Louisa,  at  home,  during  the  war,  and  while  Louisa  was  the  headquarters  for  General 
White,  Colonel  Gallup,  and  others,  and  was  not  Louisa  continued  from  1862  to  the  close 
of  the  war  to  be  held  by  the  Federal  troops? — A.  After  John  M.  Rice  returned  home  to 
Louisa,  Kentucky,  he  remained  there  during  the  war.    Louisa,  Kentucky,  continued  to 
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be  occupied  by  Federal  troops  from  1862,  or  1863,  until  tbe  close  of  the  war,  with  the 
exception  of  a  short  time  when  Colonel  Craner  left  there. 

By  same : 
Q.  You  will  state  if  yon  resided  in  Louisa  during  the  war,  and  after  John  M.  Eice  re- 
turned, stated  by  you,  to  Louisa,  when  the  Sixty-eightli  Regiment  of  Enrolled  Militia  of 
Lawrence  County  was  called  into  active  service  in  aid  of  the  Federal  forces  in  Eastern 
Kentucky ;  if  so,  you  will  state  if  Joha  M.  Eice  did  not  belong  to  said  regiment  and 
do  active  service.  If  an  of&cer,  state  in  what  capacity  he  acted. — A.  I  lived  at  Louisa, 
Kentucky,  during  the  war.  John  M.  Eice  was  in  Louisa,  Kentucky,  when  the  Sixty- 
eighth  Eegiment  Enrolled  Militia  was  called  into  service,  and  he  was  there  with  the 
Sixty-eighth  Eegiment  of  Militia,  and  he,  the  said  Rice,  was  recognized  as  quartermaster 
of  said  regiment  by  the  regiment. 

By  same : 
Q.  Did  or  not  said  Sixty-eighth  Eegiment  add  and  give  very  material  aid  to  the  Fed- 
eral forces  then  in  need  of  help  on  the  Sandy  River  during  the  time  of  their  organiza- 
tion?— A.  They  did.    There  was  a  great  many  hardships  put  on  said  regiment. 

By  same: 
Q.  What  has  become  of  John  Keller,  the  man  you  have  spoken  of  that  made  the 
cartridge-box  for  Rice  ? — A.  He  is  dead. 

By  same : 
Q.  Who  was  present  at  the  time  you  had  the  conversation  with  Rice,  detailed  by  you, 
in  which  Rice  asked  you  to  make  a  saber?  If  any  person,  state  who.  You  will  also 
state  if  you  was  not  well  known  and  recognized  by  all  persons  from  the  commence- 
ment of  the  difficulties  as  a  strong  Union  man,  dead  down  against  rebels  and  sympa- 
thizers.— A.  I  think  John  Keller,  William  Stephson,  John  M.  Rice,  and  myself  was  the 
only  persons  who  presence  at  the  conversation.  When  the  same  took  place  Stephson 
was  a  saddler  in  the  shop  of  Keller.  I  was  a  strong  Union  man  during  the  war,  down 
on  rebels  and  rebel  sympathizers. 

By  same : 

Q.  Is  it  not  a  fact  that  about  the  commencement  of  the  war  there  was  a  malignant 
feeling  existing  between  Union  men  in  Kentucky  and  southern  sympathizers,  and  this 
feeling  particular  about  Louisa,  that  prudence  required  the  wpaker  party  to  leave ; 
that  arrests  had  been  made  of  those  regarded  as  southern  men  about  Catlettsburg,  and 
threatened  about  Louisa  by  the  Federal  forces  ? 

(The  contestant,  by  his  attorney,  objected  to  this  question  as  incompetent. 

J.  D.  JONES,  N.  P.  B.  C.) 

A.  There  was  some  hard  feelings  existing  between  the  Union  men  and  rebels  and 
rebel  sympathizers  in  Kentucky  when  the  war  broke  out.  It  was  no  more  so  about 
Louisa,  Kentucky,  than  other  places  in  Kentucky.  I  suppose  it  was  a  general  feeling. 
I  do  not  know  that  prudence  required  the  weaker  party  to  leave,  but  a  good  many 
persons  did  leave.  There  was  some  men  arrested  who  lived  at  Catlettsburg,  Kentucky, 
who  were  brought  to  Louisa,  Kentucky,  and  put  into  jail.  I  think  there  were  persons 
who  resided  at  Louisa,  Kentucky,  threatened  of  being  arrested,  to  some  extent,  by  the 
Federal  forces. 

JOHN  PIGG. 

The  coutestee- offers  the  testimony  of  Charles  Wilson,  page  67,  0.  E. 
Wilson,  page  68,  and  Goram  Wilson,  page  70,  to  discredit  the  witness 
John  Pigg,  but  by  looking  into  their  testimony  it  will  be  found  that 
they  were  unfriendly  with  Pigg;  and  by  looking  to  the  evidence  of  B. 
Burk,  John  H.  Ford,  William  Pugh,  James  M.  Frazier,  A.  0.  Hailey,  M. 
A.  Foster,  Morris  Willman,  and  L.  T.  Moore,  on  pages  34,  35,  and  36, 
Pigg  proves  a  most  excellent  character  for  truth,  and,  in  the  language 
of  one  of  the  witnesses,  an  excellent,  industrious  citizen.  The  contestee 
offers  the  evidence  of  Samuel  Eatliff,  page  47,  and  James  Honaker,  page 
48,  to  discredit  Martin  Thornberry;  also  a  copy  of  an  indictment  against 
said  Thornberry  for  perjury ;  the  witnesses  say  that  his  moral  character  is 
bad,  but  fail  to  say  that  he  could  not  be  believed  on  his  oath.  There  is  no 
evidence  before  the  committee  that  he,  the  said  Thornberry,  has  ever  been 
tried  upon  said  indictment;  but  when  we  look  to  the  testimony  of  said 
witness  we  find  the  same  consistent  with  the  other  testimony  on  the 
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facts  80  tpstifled  about.  From  all  the  facts  and  connections  in  the  case, 
the  committee  are  of  the  opinion  that  while  the  contestee  did  not  take 
up  arms  against  the  Government  of  the  United  States,  his  presence 
and  conduct  were  of  such  a  character  as  to  give  aid  and  encourage- 
ment to  the  rebels  in  arms  against  the  Government.  If  Mr.  Eice  was 
neutral,  and  was  not  giving  aid  and  comfort  to  the  enemy,  why  did  he 
leave  Kentucky  when  the  rebel  army  left?  and  why  did  he  return  when 
the  rebel  army  returned  ?  Why  was  he  afraid  of  the  Federal  Army  as  it 
came  up  Sandy  Valley?  The  Federal  troops  were  not  interrupting  any 
one  unless  they  wore  aidhig  the  rebellion.  Why  was  he  captured,  and 
why  did  he  say  that  he  claimed  protection  as  a  confederate  soldier,  if  he 
was  not  giving  aid  and  comfort  to  the  rebels!  There  was  not  a  witness 
called  but  proved  that  he  had  early  espoused  the  cause  of  the  rebels, 
and  had  evinced  the  same  in  the  legislature;  and  when  all  his  acts  and 
doings  are  taken  together,  there  can  be  but  one  conclusion. 

The  proof  shows  that  early  in  the  war,  in  the  fall  of  1801,  before  the 
fight  between  General  Garfield  and  Humphrey  Marshall,  on  the  10th  of 
January,  1862,  the  contestee  refused  to  join  the  confederate  army; 
and  that  some  companies  who  had  come  ifco  headquarters  to  join  the 
rebel  army  would  not  go  in,  because,  they  said,  such  jnen  as  j'ohn  M. 
Eice  and  Elliott  and  others  would  not.  (See  the  evidence  on  page  62; 
also  General  Marshall's  testimony  on  pages  74,  75,  and  76.)  At  that 
time  Mr.  Eice,  the  contestee,  was  at  home;  but  as  the  army  fell  back 
to  get  a  better  position,  contestee  fell  back  also  until  he  reached  Abing- 
don, Virginia,  and  returned  when  the  confederate  army  returned,  doubt- 
less with  increased  patriotism,  determining  to  recruit  for  the  army,  and 
was  captured  and  taken  to  General  Garfleld's  headquarters  and  released 
by  the  order  of  General  Garfield  ou  the  following  conditions: 

Headquarters  Eighteenth  Brigade, 

Pamiville,  Kerituclcji,  January  14,  1862. 
Mr.  John  M.  Eice,  of  Louisa,  Kentucky,  having  pledged  himself  not  to  aid  or  abet, 
directly  or  indirectly,  the  confederate  forces  in  the  present  war,  is  hereby  released  on 
his  parole,  and  granted  safe  conduct  into  the  camps  and  through  the  lines  of  Union 
troops,  subject  to  all  proper  guard  and  police  regulations. 
By  order  of  Colonel  J.  A.  Garfield,  commanding  brigade : 

W.  H.  CLAPP, 
Assxstani  Adjutant  General. 

Thus  it  will  be  seen  that,  according  to  contestee's  own  statement,  he 
had  entered  into  an  agreement  to  recruit  for  the  rebel  army,  was  on  his 
way  to  carry  out  fully  his  undertaking  when  he  was  captured,  and 
claimed  protection  as  a  rebel  officer  when  captured.  The  committee  are 
well  satisfied  that  the  acts  of  contestee  were  well  understood  by  the 
voters  of  said  district  at  the  time  contestee  was  voted  for,  but  do  not 
agree  with  contestant,  that  as  contestee  was  ineligible,  the  candi- 
date who  was  eligible  is  entitled  to  the  seat.  The  committee  recom- 
mend the  adoption  of  the  following  resolution: 

Besolved,  That  the  Hon.  John  M.  Eice  is  disqualified  by  the  third 
section  of  the  fourteenth  amendment  to  the  Constitution  of  the  United 
States  from  holding  a  seat  in  Congress,  and  that  the  seat  now  occupied 
by  him  as  a  Eepresentative  from  the  ninth  district  of  Kentucky,  in  the 
Forty-first  Congiess,  is  hereby  declared  vacant,  and  that  the  Speaker  of 
the  House  of  Eepresentatives  notify  the  governor  of  the  Commonwealth 
of  Kentucky  that  such  vacancy  exists. 

Besolvedj"^ That  Gcueral  John  L.  Zeigler  contested  the  seat  of  the  Hon. 
John  M.  Eice  in  the  Forty-first  Congress  iu  good  faith,  and  should  be 
paid dollars  for  expenses  incurred  in  said  contest. 
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MINORITY  REPORT. 
Mr.  Burr  submitted  the  following  as  the  views  of  the  minority: 

The  undersigned  concurs  with  the  majority  of  the  committee  in  the 
opinion,  that  in  no  possible  aspect  of  this  case  can  it  be  pretended  that 
the  contestant  Zeigler  is  entitled  to  the  seat  as  the  representative  of 
the  ninth  congressional  district  of  Kentucky.  There  is  no  dispute  on 
that  point.  The  contestant  himself  does  not  claim  that  he  received  a 
majority  of  the  votes  cast,  and  no  just  man  can  dissent  from  the  conclu- 
sion of  the  committee  that  he  has  no  shadow  of  title  whatever  to  the 
seat. 

But  the  report  presented  by  the  majority  of  the  committee  concludes 
with  a  resolution  declaring  that  Hon.  John  M.  Eice,  the  sitting  member, 
"is  disqualified  by  the  third  section  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States  from  holding  a  seat  in  Congress,"  and 
recommending  '-that  the  seat  now  occupied  by  him  as  a  Eepresentative 
from  the  ninth  district  of  Kentucky  be  declared  vacant;"  and  whoever 
votes  for  the  adoption  of  that  resolution  must  say  upon  his  oath,  as  a 
member  of  an  honorable  and  dignified  deliberative  assembly,  sitting  in 
the  solemn  capacity  of  a  judge,  in  view  of  his  duty  to  his  fellow-man 
and  his  responsibility  to  his  God,  that  he  is  satisfied  hy  the  evidence,  be- 
yond a  reasonable  doubt,  of  two  facts:'  1.  That  Mr.  Rice  has  been  guilty 
of  the  crime  of  treason  against  the  United  States;  and,  2.  That  in  tak- 
ing the  oath  as  a  member  of  Congress,  he  committed  willful  and  corrupt 
perjury. 

These  accusations,  necessarily  implied  in  the  resolution  reported  by 
the  majority  of  the  committee,  if  supported  by  the  evidence  are  sufftcient 
to  consign  the  accused  to  an  ignominy  inconceivably  worse  than  death 
to  any  sensitive  and  honorable  mind;  but  if  false,  whoever  would  vote 
to  sustain  them,  either  through  ignorance  of  the  facts  or  a  perversion  of 
the  proofs,  would  deserve  an  infamy  infinitely  more  detestable. 

In  view,  therefore,  of  the  solemn  responsibility  resting  upon  the  House, 
with  regard,  not  only  to  the  character  of  one  whose  reputation  among 
his  constituents  and  whose  conduct  here  indicate  him  to  be  a  gentleman 
of  the  highest  honor  and  respectability,  but  to  its  own  reputation  for 
integrity,  impartiality  and  justice,  the  undersigned  would  appeal  to 
every  member,  irrespective  of  party  affiliation  or  prejudice,  to  give  a 
calm  and  unbiased  consideration  to  the  reasons  which  impel  him  to  dis- 
sent from  the  statements  of  facts  contained  iu  the  report  of  the  major- 
ity, arid  to  protest,  in  the  most  earnest  manner,  against  the  conclusion 
which  they  express. 

A   GENERAL   FAILURE   OP   PROOF. 

The  contestant  has  been  at  especial  pains  to  prove,  which  he  has  done 
by  several  witnesses,  that  contestee  was  before,  daring,  and  since  the  rebel- 
lion, a  prominent,  popular,  and  influential  citizen  of  Eastern  Kentucky; 
and,  as  a  matter  of  course,  if  he  had  said  or  done  anything  at  any  time 
that  could  have  been  tortured  into  or  construed  as  encouraging  or  aid- 
ing those  in  rebellion  against  the  United  States,  somebody  could  have 
been  found  to  swear  to  it.  Yet,  out  of  the  fifty-one  witnesses  sworn  in 
this  case,  including  Thornberry,  Dills,  and  Pigg,  not  one  of  them  testi- 
fies that  contestee  ever  advised,  counseled,  or  encouraged  a  solitary  in- 
dividual, publicly  or  privately,  to  engage  in  rebellion;  not  one  of  them 
states  that  contestee  ever  fed,  clothed,  aided,  or  assisted  in  any  way 
any  person  so  engaged;  not  one  of  them  says  he  ever  was  inside  a  rebel 
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camp,  even  as  a  spectator;  but  all  of  them  who  spoke  of  contestee  at 
all,  in  connection  with  the  subject  of  the  rebellion,  without  a  solitary- 
exception,  declare  that  they  know  of  no  aid,  comfort,  or  encouragement 
ever  given  by  contestee  to  those  engaged  in  rebellion. 

These  facts  no  unprejudiced  man  who  has  read  the  evidence  will  dare 
to  challenge.    Even  the  majority  of  the  committee  say  in  their  report 
that  "the  proof  shows  that  early  in  the  war,  in  the  fall  of  1861,  Ufore  the 
fight  between  General  Garfield  and  Humphrey  Marshall  on  the  10th  January, 
1862,  contestee  refused  to  join  the  confederate  army,  and  that  some  compa- 
nies who  had  come  to  Jieadquarters  to  join  the  rebel  army  would  not  go  in, 
because  such  men  as  John  M.  Rice,  John  M.  Elliot,  and  others,  would  not 
go  in."    Yet,  while  making  this  statement,  while  admitting  it  to  be  the 
fact  that  Mr.  Eice  did  not  join  the  rebel  army,  and  that  his  influence  and 
example  were  such  as  to  keep  whole  companies  of  men  out  of  it  who 
had  left  home  with  the  avowed  purpose  of  entering  it,  with  an  incon- 
sistency that  seems  utterly  inexplicable  to  any  rational  mind,  and  by  a 
process  of  reasoning  which  others  will  find  some  difficulty  in  appreciating, 
they  arrive  at  the  remarkable  conclusion  "that  while  the  contestee  did  not 
talce  up  arms  against  the  Government  of  the  United  States,  Us  presence  and 
conduct  ivere  of  such  a  character  as  to  give  aid  and  encouragement  to  the 
rebels  in  arms  against  the  Governments    Singular  aid  and  encouragement, 
truly,  when  he  not  only  refused  'to  join  them  himself,  but  when  "  his 
presence  and  conduct  were  of  such  a  character"  as  to  prevent  whole  com- 
panies of  eager  volunteers  from  doing  so!    The  rebel  officers  no  doubt 
had  a  very  different  opinion  of  the  "character"  of  his  "presence  and  con- 
duct" from  that  which  the  committee  seem  to  entertain;  and  it  would 
perhaps  have  been  fortunate  for  the  Union  cause  if  the  influence  of  such 
a  "presence  and  conduct"  had  been  felt  oftener  and  in  other  places. 
But,  by  way  of  showing  how  much  the  "presence  and  conduct"  of  con- 
testee "[aided  and  encouraged"  the  rebels,  and  what  they  thought  of  such 
aid  and  encouragement,  the  undersigned  calls  attention  to  the  following 
sworn  statement  of  one  of  them.  Colonel  George  E.  Diamond,  (Eecord, 
page  44:) 

Q.  Please  state  whether  or  not  John  M.  Kioe  did  or  not  bring  down  upon  himself  the 
displeasure  and  cenisure  of  the  leaders  and  men  in  the  confederate  service  because  of 
his  refusal  to  enter  said  service. — A.  I  do  know  that  he  incurred  the  displeasure  of  the 
confederates.  I  frequently  heard  General  John  S.  Williams  say  that  Rice  could,  if  he 
■would,  recruit  a  regiment  or  brigade  in  Northeastern  Kentucky  if  he  vrould.  I  heard 
him  say  that  such  men  as  John  M.  Rice  should  be  forced  to  go  into  the  confederate  service 
or  leave  the  country.  I  have  also  heard  other  confederate  officers  complain  of  John  M. 
Rice's  not  entering  the  confederate  service. 

And  especially  to  the  following  extracts  from  the  testimony  of  G-en- 
eral  Daniel  Hager,  (Eecord,  p.  61 :) 

A.  1  am  acquainted  with  General  Humphrey  Marshall,  and  John  S.  Williams,  and 
Col.  John  Ficklin,  who  established  the  first  confederate  camp  at  Prestonburg,  Ky., 
which  was  in  the  fall  of  1861,  and  was  with  Marshall  during  that  time  and  up  to  fall 
and  winter  of  1862.  I  was  on  Marshall's  and  Williams's  staffs  during  that  time ;  first  on 
General  Williams's  staff',  then  on  General  Marshall's.  I  saw  John  M.  Rice  at  Prestonburg 
about  the  time  the  confederate  camp  was  established  there,  but  it  may  have  been  be- 
fore. I  do  not  know  of  John  M.  Rice  giving  any  aid  or  comfort  to  the  confederate 
army  or  the  rebellion,  or  those  in  the  service  of  the  rebellion.  But  I  do  know  that  he 
was  regarded  by  the  oificers  and  soldiers  as  throwing  his  influence  to  the  other  side,  in 
this,  to  wit:  Tliat  while  said  camp  was  in  progress  of  organizing  some  several  com- 
panies, or  parts  of  companies,  came  there  for  the  purpose  of  joining  the  army  under 
John  M.  Rice,  and  one  or  two  others;  and  as  John  M.  Rice  would  not  go  into  the  array 
they  disbanded  and  went  home,  and  the  ofScers  considered,  by  said  act,  there  was  at 
least  one  regiment  of  men  lost  to  the  confederate  army,  and  they  blamed  John  M.  Rice 
and  others'for  not  going  iiito  the  army,  as  he  was  considered  a  man  of  influence  in  the 
Big  Sandy  Valley;  and  those  parts  of  companies  who  came  there  said  that  they  had, 
come  for  the  purpose  of  .joining  the  army,  and  if  such  men  as  John  M.  Rice  and  J.  M. 
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Elliott  and  others  ■would  not  go  into  the  army  they  would  not ;  and  they  disbanded 
and  went  home,  and  I  understood  afterwards  that  a  large  portion  of  the  men  went  into 
the  Fedei-al  Army. 

Again,  on  page  61,  on  cross-examination,  he  says: 

Q.  state  if  Mr.  Rice  and  Mr.  Elliott  were  not,  together,  at  that  time,  with  Mr.  Whit- 
ten,  regarded  ardent  southern  men,  and  anxious  for  the  success  of  the  rebellion.  Did 
they  not  profess  to  be  for  the  rebellion  or  southern  confederacy? — A.  Mr.  Elliott  and 
Mr.  Whitten  was,  and  Mr.  Rice  was  expected  to  be  on  that  side,  but  when  it  was  found 
out  that  he  (Rice)  did  not  join  the  army,  his  influence  was  considered  as  thrown  on  the 
•other  side. 

Q.  Was  it  not  rather  the  effect  of  his  influence  not  being  thrown  into  the  right  di- 
rection by  his  joining  the  ranks  of  the  army  fhat  the  soldiers  and  oflicers  spoke  dis- 
couragingly  about? — A.  It  was  the  effect  of  his  not  joining  the  army,  and  not  having 
•anything  to  do  with  it,  that  the  oflicers  and,  soldiers  of  the  confederate  army  considered 
that  they  had  lost  the  influence  of  Mr.  Rice,  and  a  good  many  soldiers,  to  the  confederate 
army,  and  the  expression  of  the  oflicers  was,  at  least  a  regiment. 

Thus,  according  to  the  testimony  of  General  Hager,  who  ^yas  one  of 
the  most  active  and  energetic  of  all  who  were  recruiting  for  the  confed- 
erate army  in  Eastern  Kentucky-,  the  "  presence  and  conduct"  of  Mr. 
Eice,  so  far  from  giving  "aid  and  encouragement  to  the  enemies  of  the 
Government,"  actually  deprived  their  ranks  of  a  thousand  men.  Many 
other  citations  n:ight  be  made  from  the  testimony  to  the  same  point,  yet 
the  committee  say  this  was  giving  such  "aid  and  encouragement  to 
those  in  arms  against  the  Government"  that  Mr.  Eice  should  be  de- 
nounced by  a  vote  of  the  House  as  a  traitor  in  1861,  and  a  perjurer  in 
1869  when  he  took  the  oath  of  office. 

PACTS   MISSTATED   IN   THE   EEPOKT. 

Again,  the  majority  of  the  committee  say  in  their  report,  '^All  the  tes- 
timony goes  to  show  that'' he  was  a  secessionist;  his  influence  up  to  his  cap- 
ture loas  on  the  side  of  rebellion;  *  *  *  *  and  he  stated  when  he  was 
captured  that  he  had  authority  to  recruit  for  the  rebel  serviced  To  any  one 
who  has  paid  the  slightest  attention  to  the  evidence  this  language  must 
be" a  source  of  profound  amazement;  to  the  undersigned,  at  least,  it  is 
astounding.  The  truth  is,  out  of  the  fifty-one  witnesses  examined  in 
this  cause,  many  of  them  Mr.  Eice's  most  intimate  friends  and  associ- 
ates, with  whom  he  had  almost  daily  intercourse,  but  one  solitary  man 
states  that  he  ever,  on  any  occasion,  heard  him  intimate  anything  like 
secession  sentiments,  and  this  is  John  Pigg,  whose  character  is  success- 
fully impeached  by  the  testimony  of  Charles  Wilson,  (Eecord,  p.  67,)  C. 
E.  Wilson,  (p.  68,)  Graham  Wilson,  (p.  70,)  Leo  Frank,  (p.  66,)  James 
D.  Foster;  (p.  71,)  and  Eichard  Meek,  (p.  72,)  who  is  proven  by  the  tes- 
timony of  Frank,  Meek,  and  C.  E.  Wilson  to  be  unfriendly  to  contestee, 
and  who  declared  his  intention  to  do  everything  in  his  power  against 
him.  True,  the  majority  seem  to  congratulate  themselves  that  Pigg's 
character  has  been  sustained  by  the  testimony  of  Burk,  Ford,  Pugh, 
Frazier,  Wellman,  and  More,  and  dwell  with  peculiar  unction  upon  the 
statement  of  one  of  the  witnesses,  that  he  is  an  excellent,  industrious  citi- 
zen ;  yet,  for  some  cause  or  other,  they  overlook  the  rather  significant 
fact  that  every  one  of  these  witnesses  who  testify  to  his  good  character 
lives  twenty-five  miles  away  from  Pigg's  neighborhood,  and  none  of  them 
have  known  him  for  years,  while  those  who  impeach  him  are  his  imme- 
diate neighbors.  But  upon  that  it  is,  perhaps,  unnecessary  to  dwell. 
Pigg  says: 

By  contestant : 
Q.  You  will  please  state  anything  you  heard  Mr.  Rice  say,  during  the  rebellion, 
of  a  disloyal  character. — A.  When  Mr.  Kice  was  on  his  way  to  Frankfort,  in  the 
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proseiice  of  Judge  Short  and  wife,  and  myself,  at  Louisa,  Kentucky,  when  lie  (Eioey 
was  waiting  for  a  hoat,  he  said  that  he  was  going  to  Frankfort  to  divide  this  Union. 
That  he  intended  to  split  her  wide  open  in  the  middle.    That  was  his  vote  every  time. 

On  cross-examination  he  says: 

Q.  Now  you  will  please  state  the  month  and  year  this  conversation  took  place. — A. 
I  think  it  was  in  the  fall  of  X880. 

So  that,  by  his  own  statements,  this  remark,  which  he  swears  h© 

heard  contestant  make  ^^  during  the  rebellion,''^  took  place  before  the 

.  war  began.    But  compare  this  statement  with  that  of  Judge  Short,  who 

Pigg  says  was  present,  (p.  53.).    Judge  Short  says  in  answer  to  the 

following: 

Q.  Do  yon  remember  of  the  contestee,  John  M.  Eice,  on  his  way  to  the  general 
assembly  of  Kentucky,  in  December,  1860,  or  January,  1861,  having  this  conver- 
sation in  the  presence  of  John  Pigg,  yourself,  and  wife,  at  your  house,  or  on  the  river 
hank,  viz:  "That  he  intended  to  split  the  Union  wide  open  in  the  middle."  Did  you 
ever  hear  him  have  such  conversation  in  the  presence  of  any  person  ?  Did  you  ever 
hear  him  advocate  the  doctrine  of  secession? — A.  I  do  not  remember  of  John  M.  Rice 
having  such  a  conversation  at  any  place  in  the  presence  of  John  Pigg,  or  any  one  else. 
I  do  not  recollect  that  John  Pigg  or  John  M.  Eice  was  ever  at  my  house  together  at 
any  time.  I  do  not  recollect  that  I  ever  heard  him  advocate  the  cause  of  secession ; 
we  might  have  talked  about  the  question,  but  I  do  not  recollect  of  his  ever  advo- 
cating it. 

Cross-examined : 

Q.  What  relationship  (if  any)  exists  between  you  and  John  5f.  Rice,  either  by  afiSn- 
ity  or  consanguinity? — A.  We  are  brothers-in-law. 

Q.  Was  Mr.  Eice  a  member  of  the  general  assembly  of  Kentucky,  in  the  year  1 860-'61, 
from  the  county  of  Pike,  Kentucky? — A.  He  was. 

Q.  Did  Mr.  Rice  ever  bear  arms  against  the  United  States?  Did  he  ever  give  aid, 
counsel,  countenance,  or  encouragement  to  persons  engaged  in  armed  hostility  to  the 
United  States?  Did  he  ever  seek  office,  or  attempt  to  exercise  office,  under  any  au- 
thority or  power  hostile  or  inimical  to  the  United  States?,-  Did  he  ever  give  or  yield  a 
support  to  any  pretended  government,  authority  or  power,  or  constitution,  within  the 
United  States,  hostile  or  inimical  thereto? — A.  Mr.  Eice  never  bore  arms  against  the 
United  States,  that  1  know  of.  He  never  gave  encouragement,  counsel,  or  aid  to  per- 
sons engaged  in  armed  hostility  to  the  United  States,  that  1  know  of.  I  never  saw  him, 
with  any  rebel  troops,  that  I  know  of.  He  never  did  seek  office,  or  attempt  to  exercise 
office,  under  any  power  hostile  to  the  United  States.  He  never  gave  or  yielded  support 
to  any  pretended  government,  authority,  or  power,  or  constitution,  within  the  United; 
States,  hostile  or  inimical  thereto,  that  I  know  of. 

Of  the  great  number  of  witnesses  examined  by  both  parties^  not  one 
except  Pigg  could  swear  that  he  ever  heard  Mr.  Rice  intimate  a  disloyal 
word,  or  utter  a  syllable  in  favor  of  secession.  His  position,  as  under- 
stood by  all  parties  in  1860,  1861,  and  1862,  was  that  of  neutrality.  To 
prove  this  it  is  only  necessary  to  cite  the  testimony  of  one  or  two  wit- 
nesses. General  Daniel  Hager,  whose  testimony  has  already  been 
noticed,  says,  (p.  62:) 

Q.  Do  I  understand  you  to  say  that  when  John  M.  Rice  failed  to  join  the  confederate 
army  that  he  was  considered  to  he  disloyal  to  the  confederacy  by  the  officers  andTsol- 
diers  thereof? — A.  Asto  his  loyalty,  I  do  not  remember  of  hearing  that  spoken  of.  The 
ground  that  Rice  occupied  was  neutral,  and  not  taking  part  on  either  side;  and  by 
this  course  his  influence  was  considered  as  thrown  to  the  Federal  side. 

Colonel  Thomas  McKiuster,  who  was  an  ofiScer  in  the  Union  Army, 
says,  on  page  64: 

Question.  Please  state  your  age  and  name;  W  acquainted  with  Hon.  John  M.  Rice, 
member  of  Congress  from  Kentucky  ninth  congressional  district,  say  for  what  period 
you  have  known  him;  was  that  acquaintance  with  him  intimate;  did  you  see  him 
often  in  1860,  and  '61,  '62,  '6S,  and  '64  ?  Did  yon  ever,  in  either  of  these  years,  hear  Mr. 
Rice  make  a  speech  on  political  topics  ?  If  so,  what  did  he  say  ?  If  you  ever  heard 
him  discuss  the  rebellion,  give  his  views,  give  them. — Answer.  My  ago  is  forty-seven 
years;  my  residence  is  in  Lawrence  County,  Kentucky.  I  have  known  John  M.  Rice 
ever  since  boyhood,  and  have  been  intimately  acquainted  with  him  ever  since  he  began, 
to  figure  in  life.     I  seen  him  frequently  in  1860  and  '61.     At  a  meeting  held  in  ou» 
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comity,  I  believe  in  tlie  town  of  Louisa,  in  the  summer  of  18S1,  be  made  a  short  speech 
in  that  meeting ;  in  it  be  took  the  grounds  of  neutrality,  and  said  that  we  were  not 
responsible  for  the  acts  of  the  fire-eaters  of  the  South,  nor  the  conduct  of  the  fanatics 
of  the  North,  (something  like  this  was  his  language  on  that  occasion.)  I  have  heard 
him  talk  of  the  rebellion  in  1851  to  '63,  of  the  progress  and  failures  of  the  war,  and  gen- 
erally said  that  Kentucky  oughl.  not  to  have  went  into  the  war. 

Q.  In  1860  and  '61  was  not  the  position  of  neutrality  advocated  strongly  by  the 
Union  men  of  the  State,  and  did  not  the  rebel  element  war  npon  that  doctrine,  and 
nrge  that  the  State  ought  at  once  to  secede  and  unite  her  destinies  with  the  South  ? 

(Objected  to  by  Zeigler.) 

A.  It  was  to  my  understanding,  and  so  far  as  I  knew  ;  the  rebel  element  objected  to 
it  and  said  that  every  man  ought  to  go  into  the  rebellion. 

Q.  Did  you  see  John  M.-Eice  often  in  1860  and  1861,  and  did  you  during  those  years 
overhear  Mr.  Rice  n  tier  a  disloyal  sentiment  to  yourself  or  others;  or  during  these 
years,  or  since,  did  you  ever  know  Mr.  Rice  to  aid  or  abet  the  rebellion,  or  those  en- 
gaged in,  in  any  way  or  manner? — A.  I  did  converse  with  him  in  1860  and  '61.  I 
never  heard  him  use  an^  disloyal  discourse  at  any  time,  either  in  these  years  or  since, 
to  my  knowledge.  I  never  knew  him,  iu  no  sense  of  the  term,  to  aid  the  rebellion  or 
those  engaged  in  the  rebellion. 

Yet  the  majority  of  the  comraitteo  say  that  "aJJ  the  testimony  goes  to 
show  that  he  teas  a  secessionist!" 

As  to  the  statements  that  Mr.  Eice  used  his  influence  in  favor  of  the 
rebellion,  enough  has,  perhaps,  already  been  quoted  from  the  testimony 
to  satisfy  any  reasonable  mind  that  it  is  as  utterly  without  foundation 
in  fact  as  the  charge  that  the  evidence  all  goes  to  show  that  he  was  a 
secessionist,  though  the  testimony  of  several  other  witnesses  might  be 
cited  to  the  same  purport,  if  it  were  necessary. 

The  committee  seem,  however,  to  have  predicated  their  report  entirely 
npon  the  testimony  of  Martin  Thornberry  and  John  Dils ;  and,  as  the 
pith  of  their  whole  story  is  contained  in  the  following  short  extracts 
from  their  depositions,  respectively,  the  undersigned  presents  them,  side 
by  side,  in  order  that  they  may  be  more  readily  examined  and  compared 
and  their  worth  determined. 

Thornberry  says: 

CJ.  Did  you  assist  in  arresting  him  during  the  war?  if  so,  when  and  where  was  it  ? 
Did  you  have  any  conversation  with  him,  while  he  was  in  arrest,  in  reference  to  his 
connection  vyith  the  so-called  confederate  army  ?  and  if  so,  state  as  near  as  you  can 
"what  he  said. — A.  I  assisted  in  arresting  him  during  the  late  war ;  I  assisted  in  arrest- 
ing him  the  day  after  the  battle  of  Middle  Creek.  I  do  not  recollect  the  day  of  the 
month  of  January,  1862.  It  was  at  Anthony  Hatcher's,  opposite  the  mouth  of  Mud 
Creek,  or  nearly  opposite  the  mouth  of  Mud,  in  Floyd  County,  Kentucky.  I  had  a  con- 
versation with  him  during  the  time  he  was  in  arrest  and  at  the  time  he  was  arrested. 
In  regard  to  his  connection  with  the  so-called  confederate  army,  he  said  if  I  would  not 
let  the  Sowards  hurt  him,  he  would  get  his  pistol  and  give  it  to  me;  he  got  the  pistol 
and  gave  it  to  me.  H(!  said  he  had  a  good  horse,  and  asked  me  if  I  would  let  them 
take  it  away  from  him  ?  I  told  him  no ;  that,  he  might  ride  it  himself.  As  we  went 
on  toward  Paintsville,  he  asked  me  if  they  would  put  a  rebel  or  a  confederate  officer  in 
j.ail  or  prison,  or  would  they  let  him  have  the  bounds  of  the  camp  or  town.  I  said,  "  No, 
Jolin,  they  would  not  put  you  in  jail ;  they  will  let  you  have  the  bounds  of  the  camp." 
Tlien  he  told  me  that  he  either  had  a  con  federate  commission  of  captain,  or  would  have 
in  a' few  days.  He  told  me  that  he  would  have  taken  the  command  of  a  company  in  a 
tew  days  if  you  had  not  caught  him. 

Mr.  Dils  says  : 

Q.  State  if  you  have  any  knowledge  that  the  Hon.  John  M.  Rice  was  in  any 
way  connected  with  the  rebel  army,  either  iu  the  years  1861  or  1862;  if  so,  state  all  you 
know  abcmt  his  connection  with  the  army,  and  how  you  derived  your  information.  Did 
ho  have  any  office  in  the  army? — A. -All  I  know  of  Mr.  Eice  holding  any  position, 
or  acting  with  tlie  confederate  army,  is  from  what  he  told  me  himself.  Mr.  Rico  told 
me,  in  the  year  1862,  after  I  had  went  his  bail  in  a  bond  at  Louisville,  Kentucky,  for 
his  appearance  before  United  States  court,  that  he  was  very  lucky  when  he  was  cap- 
tured by  the  Union  forces  near  Hatches,  Floyd  County,  Kentucky ;  for  if  the  boys  had 
searched  him  they  would  have  found  his  commission  and  recruiting  papers;  but  they 
did  not  do  so,  and  he  destroyed  them  the  first  opportunity  he  got.  He  also  said,  if 
General  Garfield  had  got  those  papers  he  was  satisfied  ho  would  have  been  sent  off  to 
some  prison. 
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It  will  be  borne  in  mind  tliat  neither  of  these  witnesses  testify  to  any 
disloyal  act  of  which  Mr.  Eice  was  guilty,  to  their  own  knowledge ;  all 
that  either  of  them  pretends  to  do  is  to  detail  their  understanding  of  a 
verbal  admission  made  to  them  seven  or  eight  years  before  they  gave 
their  testimony ;  and  giving  them  all  credit  for  an  honest  intention  to 
tell  the  truth,  ought  their  evidence  to  justify  the  conclusion  arrived  at 
by  the  majority,  or  the  adoption  of  the  resolution  reported  by  them? 

1.  In  the  first  place,  testimony  of  mere  verbal  admissions  is  universally 
admitted  to  be  the  weakest  character  of  evidence  known  to  the  law.  The 
liability  of  the  human  mind  to  misunderstand,  to  misrepresent,  and  to 
forget,  suggests  that  such  evidence  should  be  received  with  great  cau- 
tion under  any  cii:cumstances,  but  especially  when  a  man  undertakes  to 
repeat  words  said  to  him  in  a  casual  conversation  ^even  or  eight  years 
before.  The  books  abound  in  decisions  recognizing  this  i)rinciple  by 
the  judiciary  of  the  country,  but  it  commends  itself  so  directly  to  the 
common  sense  of  every  just  man  that  no  citation  of  authority  can  be 
necessary  to  support  it.  Were  the  offense  charged  against  Mr.  Eice 
no  more,  therefore,  than  the  most  trivial  misdemeanor,  involving  no  more 
than  the  loss  of  a  few  dollars,  no  man  of  ordinary  notions  of  justice  could 
find  him  guilty  upon  such  evidence. 

2.  The  statements  of  Thornberry  and  Dils  are  so  obviously  and  glar- 
ingly inconsistent  with  each  other  that  one  or  both  of  them  must  be  false. 
Thornberry  represents  Mr.  Eice  as  openly  avowing  to  his  captors  while 
in  custody,  that  he  either  had  or  would  have  a  commission  as  an  of&cer 
in  the  confederate  army,  and  claiming  exemption  from  close  confinement 
in  prison  on  that  account  alone ;  while  Dils  has  him  congratulating  him- 
self that  his  captors  did  not  discover  that  he  had  such  a  commission, 
and  ascribing  his  escape  from  actual  durance  to  the  very  fact  that  he 
had  destroyed  his  commission,  and  thus  eluded  the  vigilance  of  those 
who  held  him  in  arrest!  One  or  both  of  these  stories  must  be  false;  can 
any  one  determine  which,  if  either  of  them  is  true  ? 

3.  That  Thornberry's  statement  is  false,  whether  honestly  believed  by 
him  to  be  true  or  not,  must  be  obvious  to  any  one  who  will  reflect  upon 
it  for  a  single  moment.  He  arrests  Mr.  Eice,  and  delivers  him  over  to 
General  Garfield,  the  commanding  officer.  Why?  Manifestly  to  have 
him  imprisoned  or  punished  accordingly  as  his  conduct  might  seem  to 
require.  He  would  therefore  very  naturally  have  told  General  Garfield 
every  fact  tending  in  any  way  to  show  his  prisoner's  connection  with  the 
rebel  cause.  He  would  have  done  so  to  justify  his  own  conduct  in  arrest- 
ing him,  if  for  no  other  reason.  But  when  he  delivered  Mr.  Eice  to  Gen- 
eral Garfield,  did  he  say  that  Mr.  Eice  had  just  told  him  that  he  was,  or 
expected  soon  to  be,  an  offlcer  in  the  rebel  army,  or  that  he  had  a  com- 
mission from  the  confederate  government?  Not  a  word  of  it!  For  the 
result  of  the  investigation  by  General  Garfield  was  his  granting  to  Mr. 
Eice  the  following  letter  of  safe  conduct : 

Hbadquahtbes  Eighteenth  Brigade, 

Faintville,  Kentucky,  January  14,  1862. 

Mr.  John  M.  Eice,  of  Louisa,  Kentucky,  having  pledged  himself  not  to  aid  or  abet, 
•directly  or  indirectly,  the  confederate  forces  in  the  present  war,  is  hereby  released  on 
his  parole,  and  granted  safe  conduct  into  the  camps  and  through  the  lines  of  Union 
troops,  subject  to  all  proper  guard  and  police  regulations. 
Bv  order  of  Colonel  J.  A.  Garfield,  commanding  brigade. 

W.  H.  CLAPP, 
Assistant  Adjutant  General. 

But  what  would  have  been  the  consequence  had  it  been  intimated  to 
Creneral  Garfield  that  Mr.  Eice  either  had  or  expected  shortly  to  have  a 
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commission  in  the  rebel  army  ?  Let  the  following  extracts  from  the  evi- 
dence answer.  Hon.  Lionel  A.  Sheldon,,  member  of  the  present  Con- 
gress, who  was  present,  as  lieutenant  colonel  of  the  regiment,  while  Mr. 
Eice  was  being  examined  before  General  Garfield,  says : 

Q.  Was  anything  said  by  any  person  examined  by  General  Garfield,  in  your  bearing, 
as  to  whetber  Mr.  Eice  bad  made  any  statement  tbat  he  had  or  expected  to  have  a 
commission  in  the  rebel  army  ? — A.  I  think  not ;  I  have  no  recollection  of  any  such 
thing  ;  and  my  belief  is  tbat  if  anything  of  that  kind  bad  been  said,  or  anything  look- 
ing to  it,  Mr.  Eice  would  have  been  sent  to  Camp  Chase  ;  tbat  is  my  belief.  General 
Garfield  was  very  rigid  in  that  respect,  and  I  am  very  sure  that  if  there  bad  been  any- 
thing of  the  kind  said  Mr.  Eice  would  have  been  sent  to  Camp  Chase. 

By  Mr.  BuER : 

Q.  You  were  in  the  regiment  at  that  time '? — A.  I  was  during  the  entire  campaign. 

Q.  You  became  conversant  with  the  charges  against  Mr.  Eice,  so  far  as  to  make  it 
clear  to  your  mind  now  that  there  was  no  testimony  that  he  bad  made  any  admission 
of  having  a  commission  in  the  rebel  army  in  bis  possession,  or  tbat  be  expected  one? — 
A.  My  impression  is  ^'ery  decided  that  tliere  was  nothing  in  any  of  the  statements 
made  looking  to  any  such  fact  ;  while  I  cannot  remember  specific  statements  made,  I 
am  clear  as  to  the  result  that  he  would  have  been  sent  a  prisoner  to  Camp  Chase  if  any 
such  statement  had  been  made. 

Q.  Was  there  any  unwilbngness  manifested  upon  the  part  of  witnesses  against  Mr. 
Eice  to  state  anything  that  would  be  to  his  disadvantage  ? — A.  I  think  not.  The  feeling 
at  that  time  was  exceedingly  bitter.  My  experience  was  that  men  did  not  have  to  be 
pressed  very  much  to  tell  anything  they  knew  against  a  man  occupying  a  position  on 
the  other  side  of  the  conflict  tbat  was  going  on.  There  was  an  exceedingly  bitter 
state  of  feeling  in  that  country  on  both  sides. 

General  Garfield  himself  testifies  as  follows,  and  no  one  can  read  his 
statements  witliout  being  struck  with  the  strong  corroboration  they 
afford  to  testimony  of  the  other  witnesses  who  testify  as  to  Mr.  Eioe's 
l)eremptory  and  persistent  refusal  to  have  anything  whatever  to  do  with 
the  rebellion.     He  says :  , 

By  Mr.  Churchill  : 

Question.  You  were  in  command  in  the  State  of  Kentucky  in  the  latter  part  of  the 
year  1861,  and  the  early  x>art  of  the  year  1862  ? — Answer.  I  was  in  command  at  that 
time  in  the  Sandy  Valley  district  of  Eastern  Kentucky. 

Q.  While  in  command  there,  was  Mr.  Eice,  now  the  sitting  member  from  the  ninth 
district  of  Kentucky,  taken  prisoner  by  a  portion  of  your  force  ? — A.  He  was  not  taken 
prisoner  by  any  portion  of  my  force.  He  was  brought  as  a  prisoner  by  some  citizens 
of  Kentucky  to  the  headquarters  of  my  command. 

Q.  Did  you  make  any  examination  at  that  time  in  respect  to  his  conduct  in  regard  to 
the  conflict  that  was  going  on? — A.  Yes,  sir;  I  did. 

Q.  State  whether  Mr.  Martin  Thornberry  was  examined  by  you  in  connection  with 
the  matter? — A.  I  cannot  say  whether  bis  name  was  Martin.  Mr.  Thornberry  was  the 
principal  person  concerned.  I  believe  there  were  two  or  three  with  him.  I  know  I 
examined  him  in  regard  to  his  reasons  for  arresting  Mr.  Eice  and  bringing  bim  before 
the  commanding  officer.  , 

Q.  What  were  his  statements  in  that  regard  ? — A.  It  is  BO  long  ago  that  I  cannot  give 
them  with  anything  like  verbal  accuracy.  I  can  only  say  what  was  my  custom  gen- 
erally, and  what  I  remember  now  concerning  this  case.  I  asked  Mr.  Thornberry  to  tell 
his  story;  to  tell  why  be  brought  Mr.  Eice  there,  and  to  state  what  be  knew  about  bis 
conduct.  My  purpose  was  to  examine  bim  so  far  as  to  satisfy  myself  whether  the  case 
was  one  that,  as  a  military  officer  of  the  Government,  I  should  take  cognizance  of.  He 
stated  that  Mr.  Eice  was  a  member  of  the  Kentucky  legislature.  That  tact,  at  that  time, 
to  my  mind,  seemed  to  be^rima  foAAe  against  Mr.  Eice,  so  far  as  his  loyally  was  con- 
cerned. Still,  I  did  not  consider  it  as  conclusive.  I  asked  Tbornberry  whether  be  had 
any  evidence  that  Mr.  Eice  belonged  to  the  rebel  army.  He  stated  he  found  him  twelve 
or  fifteen  miles  south  of  my  encampment,  and  in  the  neighborhood  where  the  rebel  army 
had  recently  been.  Whether  be  stated  that  he  found  bim  actually  within  their  lines, 
I  do  not  remember  ;  but  their  lines  had  very  recently  been  pushed  further  south,' as  the 
result  of  a  battle  which  occurred  on  the  lOtb  of  January,  1 S62,  near  Prestonburg,  twelve 
miles  south  of  my  headquarters.  Mr.  Eice  was  brought  to  me  about  the  14tb  of  Janij- 
ary;  1862.  I  further  examined  him  as  to  any  evidence  he  might  possess  tbat  Mr.  Eice 
belonged  to  any  rebel  force.  There  was  no  evidence  given  to  me  that  he  belonged  to 
the  rebel  army,  nor  that  he  had  done  any  overt  act  which  would  justify  me  in  regard- 
ing him  as  a  soldier  or  an  enemy.  After  hearing  what  Mr.  Thornberry  had  to  say,  I 
think  (without  being  perfectly  certain)  that  I  examined  one  or  two  of  the  persons  who 
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came  with  him.  I  do  not  remember  their  names  nor  the  details  of  their  evidence  ;  but 
the  result  of  my  examination  was,  that  I  did  not  find  sufficient  ground  to  hold  him  as 
a  prisoner,  or  to  send  him  to  Camij  Chase,  Ohio,  where  I  sent  our  prisoners  of  war. 

Again,  he  says: 

Q.  The  result  of  your  examination  was  giving  him  a  letter,  was  it  not  ? — A.  Yes,  sir. 
If  the  committee  will  allow  me  I  will  state  how  I  disposed  of  persons  arrested  by  citi- 
zens or  by  my  own  troops.  If  I  found  satisfactory  evidence  that  they  were  in  actual 
eomnmnication  with  the  rebel  army,  and  aiding  the  enemy,  I  sent  t'lem  to  Camp  Chase, 
at  Columbus,  Ohio,  as  prisoners.  There  was  a  second  class  against  whom  the  evidence 
was  not  so  strong,  but  snfficiently  strong  to  lead  me  to  suppose  that  they  were  at  least 
likely  to  take  an  active  part  against  us.  With  such  I  adopted  the  plan  of  requiring 
them  to  give  bonds,  and  take  and  subscribe  an  oath  not  to  take  any  part  against  our 
troops.  These  bonds  required  that  if  they  were  found  committing  any  overt  act,  it  was 
a  confession  of  the  forfeiture  expressed  in  the  bond.  A  third  cla^  I  required  to  give 
their  word  of  honor  that  they  would  not  take  any  part  against  the  United  States,  but 
would  remain  peaceable  citizens.  To  these  I  gave  a  written  discharge.  Such  a  paper 
I  gave  to  Mr.  Rice. 

Q.  Is  the  paper  printed  on  page  .54  of  the  evidence  such  a  paper  as  you  refer  to? — A. 
Yes,  sir. 

4.  The  question  at  issue  i.s  not  whether  Mr.  Rice  said  to  Thornberry 
and  Dils,  or  either  of  them,  that  he  had  a  commission  in  the  rebel  army, 
but  -whether  in  point  of  fact  he  actually  had  it .  Even  if  it  be  conceded, 
therefore,  that  lie  made  the  statements  testified  to  by  them,  the  question 
still  recurs  "did  he  really  have,  or  seek  such  a  commission?"  That  he 
did  not  the  proof  shows,  even  to  the  exclusion  of  a  reasonable  doubt.  In 
the  first  place,  granting  that  he  made  the  statements  attributed  to  him, 
whether  in  jest  or  in  earnest,  they  were  not  under  oath,  but  on  taking 
his  seat  as  a  member  of  this  House  he  solemnly  and  deliberately  swore 
that  they  were  not  true,  so  there  stands  his  sworn  statement  against  one 
unsworn,  and  if  either  is  to  believed  as  to  whether  the  fact  under 
investigation  existed  or  not,  his  statement  under  oath  should  be  believed 
in  preference  to  the  other,  for  the  law,  moral  and  civil,  presumes  every  man 
innocent  of  a  crime  until  he  is  proven  to  be  guilty.  But,  waiving  that 
consideration,  the  fact  that  he  had  a  commission  as  captain  or  lieutenant  in 
the  rebel  army  could  not  have  been  true,  whether  stated  by  Eicie,  Thorn- 
berry,  Dils,  or  anybody  else,  simply  because  no  such  commissions  existed 
in  that  army,  l^one  were  issued  to  captains  or  lieutenants,,  but  all  ofli- 
cers  of  those  grades  were  simply  enrolled  as  such  by  order.  In  proof 
of  this,  read  the  sworn  statement  of  M.  J.  Furgeson,  who  rose  through 
the  various  grades  to  the  office  of  colonel  in  the  confederate  army,  and 
who  speaks,  not  only  from  his  own  experience  but  from  information 
received  directly  from  the  confederate  secretary  of  war;  he  says: 

Q.  Say  whether  or  not  you  ever  recruited  one  or  more  company  or  reginumts  for  the 
said  army ;  and  if  so,  did  you  ]5rocure  commissions  for  the  officers,  or  did  the  confeder- 
ate government  issue  commissions  to  recruit  companies,  or  to  captains  of  cimipanies 
after  they  were  recruited  ?  State  all  you  know  about  the  custom  or  practice  of  the 
confederate  authorities  as  to  granting  commissions  to  officers  in  their  array;  state  all 
you  know  about  it. — A.  I  aided  in  recruiting  one  regiment  of  cavalry,  and  procured 
commissions  for  the  field  and  staff  officers.  The  regiment  was  recruited  in  August  and 
September,  1862,  and  the  commissions  of  the  field  officers  bore  date  from  19th  of  Jan- 
uary, 1863.  Under  the  directions  of  my  superior  officers  I  organized  other  regiments 
and  battalions,  including  the  fourteenth  and  seventeenth  Virginia  cavalry  and  the 
thirty-sixth  and  thirty-seventh  Virginia  battalions.  I  recruited  a  company,  and  wa» 
captain  commanding  battalion  before  the  organiza'ion.  From  my  acquaintance  with, 
the  manner  of  recruiting  in  the  confederate  army,  it  was  by  letter  of  authority  from 
the  general  commanding  a  district  or  department,  or  from  the  secretary  of  war,  and- 
not  by  commission.  I  do  not  know  that  company  officers  ever  were  commissioned ;  the 
JBeld  and  staff  officers  were  commissioned ;  the  company  officers,  so  far  as  I  know,  wer& 
enrolled  as  officers  by  order  only.  This  embodies  about  all  I  know  about  the  custom' 
in  that  respect. 

Q.  If  you  were  conversant  with  the  custom,  acting,  and  doing  of  the  confederate- 
secretary  of  war  as  to  issuing  commissions,  please  say  what  you  know  about  it ;  if  yow 
ever  did  any  business  of  this  character  in  the  confederate  war  office,  say  what  it  was,. 
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and  when  it  was,  and  what  was  done. — A.  I  know  nothing  of  the  customs  or  doings  of 
the  secretary  of  war,  except  in  reference  to  the  particular  businf/SS  of  which  I  have 
spoken.  I  procured  the  coirimissions  of  which  I  have  spoken  in  January,  1863,  at  the 
office  of  the  secretary  of  war,  in  Richmond,  Virginia.  I  waH  informed  by  the  secretary 
of  war  that  company  officers  were  iw>t  commissioned  ;  and  I  have  no  knowledge  that 
my  company  officers  were  ever  commissioned. 

Read  also  the  testimony  of  George  R.  Diamond,  who,  lilie  Ferguson, 
was  promoted  through  the  several  grades  to  the  office  of  colonel  in  the 
rebel  army.    He  says : 

Q.  State  whether  or  not  you  at  any  time  recruited  one  or  more  companies  for  the  con- 
federate service;  and  if  so,  when? — ^A.  I  did  ;  I  recruited  four  companies  in  the  latter 
X)art  of  1863  and  the  fore  part  of  1834,  and  assisted  in  recruiting  one  company  in  the 
fall  of  1861. 

Q.  State  whether  or  not  you  ever  received  a  commission  or  commissions  to  recruit 
said  companies.  Was  a  cominission  ever  issued,  to  your  knowledge,  by  tlie  confederate 
government  to  recruit  a  company?  How  low  an  officer  in  rank  in  the  military  service 
received  commissions  iu  the  confederate  army,  if  you  know  ? — A.  I  never  had  a  com- 
mission to  recruit  a  company;  tbe  only  authority  that  I  ever  had  was  an  order  from 
my  conmianding  officer.  No  commission  was  ever  issued  to  recruit  a  company  in  the 
confederate  service  to  my  knowledge.  My  understanding  was  that  no  officer  under  the 
rank  of  colonel  ever  received  a  conmiission  fjoni  the  confederate  government  or  sec- 
retary of  war;  the  muster-roll  showed  the  rank  of  the  company  officers,  and  the  said 
rolls  of  the  company  and  regiment,  togetlier  with  the  reports  of  the  commanding  offi- 
cers to  tlie  proper  authority,  showed  tlie  rank  of  tbe  regimental  officers.  I  never  had 
a  commission  as  major,  or  as  lieutenant  colonel,  but  was  promoted  by  order  of  General 
Breckinridge,  as  before  stated,  to  the  rank  of  colonel,  in  the  year  18b5. 

Again,  read  the  statements  of  James  Houaker,  who  was  a  captain  in 
the  confederjite  army.    He  sa j's : 

Q.  AVas  you  or  not  a  captain  iu  the  confederate  service?  If  so,  did  you  have  a  com- 
mission, or  was  that  grade  of  officers  commissioned  by  the  so-called  confederate  gov- 
ernment?— A.  I  was  a  captain,  and  had  no  commission.  There  was  none  of  the  offi- 
cers of  that  grade  that  I  heard  of  Our  company  was  organized  and  then  they  elected 
the  officers  themselves,  and  that  was  all  that  was  about  it. 

5.  But  even  granting  that  captains  and  lieutenants  in  the  confederate 
army  were  commissioned,  the  statement  that  Mr.  Eice  either  had  a  com- 
mission in,  or  authority  to,  recruit,  or  that  he  ever  agreed  or  consented 
to  recruit  for,  the  rebel  service,  is  shown  by  the  e^■idence  to  be  utterly 
false;  for  while  no  human  being  has  been  found  to  swear  that  Mr.  Eice 
ever  sought  a  position  of  any  kind  iu  the  rebel  service,  or  solicited  or 
advised  a  solitary  man  to  enlist  in  it,  the  proof  is  clear  and  positive 
that  he  peremptorily  refused  to  accept  such  a  position  when  urged  to 
do  so  by  others.  If  any  one  doubts  this  let  him  read  the  following 
statement  in  the  evidence  of  George  E.  Diamond: 

Q.  state  whether  or  not  you  know  of  the  command  of  a  company  being  tendered 
to  Eice  in  the  confederate  service,  and  say  whether  or  not  he  accepted  or  declined  to 
accept  it;  and  if  so,  when  and  where  was  it?— A.  In  October  or  November,  1861,  there 
was  a  company  temporarily  organized  at  Prestonburg  by  John  Sparks.  In  that  organ- 
ization Jesse  Meek  was  elected  first  lieutenant  and  myself  second  lieutenant,  and  for 
some  cause  I  do  not  remember  Sparks  left  the  company.  Meek  and  myself  went  to 
Freez's  hotel  in  Prestonburg  to  see  John  M.  Eice,  and  tendered  him  the  command  of 
the  company,  and  he  refused  to  accept  of  it.  1  then  took  a  portion  of  the  company 
and  attached  it  to  a  company  that  was  being  organized  by  Hawkins,  who  was  after- 
ward captain.  After  Eice's  declination  Meek  left  the  company  and  returned  to  his 
home  iu  liouisa. 

Here,  when  the  rebel  army  was  in  process  of  organization,  when  the 
excitement  was  at  its  height,  and  the  friends  of  the  rebellion  were  eldted 
with  hope,  before  they  had  ever  met  with  a  reverse,  the  lirst  and  second 
lieutenants  of  a  company  already  recruited  and  organized  seek  Mr.  Eice 
at  his  hotel  and  voluntarily  tender  him  the  command,  which  he  promptly 
refused,  whereupon  one  of  them  abandoned  the  cause  and  went  home. 
If  this  is  not  sutficient,  recur  to  the  testimony  of  General  Daniel  Hager, 
already  quoted,  in  which  he  swears  that,  so  far  from  Mr,  Eice  seeking  or 
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obtaining  a  position  in  the  rebel  army,  he  absolutely  refused  to  have 
anything  to  do  with  it,  and  in  consequence  of  his  refusal  a  whole  regi- 
ment of  men  returned  to  their  homes,  the  greater  part  of  whom  after- 
ward enlisted  in  the  Federal  Army.  Or  if  that  is  not  sufilcient  to  show 
conclusively  that  Mr.  Rice  had  nothing  to  do  with  the  rebel  army  in  any 
way  whatever,  the  following  statements,  to  be  found  in  the  testimony  of 
General  Humphrey  Marshall,  surely  will.    General  Marshall  says: 

When  ray  troops  arrived  near  Prestonburg,  in  December,  1861,  I  went  in  person  to 
tliat  village,  and  remember  to  have  seen  Mr.  Kioe,  the  contestee  in  this  case,  at  Friend's 
tavern,  in  Prestonburg,  on  my  visit  there.  He  was  not  connected  with  the  confed- 
erate aripy  in  any  way.  I  thought  he  ought  to  be,  and  urged  him  to  exert  himself  in 
raising  a  command ;  but  he  declined ;  at  least  he  took  no  step  in  that  direction.  I 
remember  this  because  I  remember  my  solicitude  upon  the  subject,  as  I  knew  the  in- 
fluence of  his  family  in  the  mountain  counties  of  Kentucky,  and  I  was  anxious  to  avail 
our  cause  of  the  benefit  to  result  from  such  an  accession.  I  failed  to  secure  it  in  the 
person  of  Mr.  Rice,  and  thought  he  was  acting  badly  to  refuse  to  give  his  services  to  a 
cause  which  then  commanded  my  best  wishes,  and  to  which  I  was  devoting  my  own 
energies.  Mr.  Rice  did  not  connect  himself  with  the  confederate  army  while  I  was  in 
command — at  least  not  with  that  portion'  of  it  operating  in  Southwest  Virginia  and 
Kentucky.  H.id  he  done  so  I  should  certainly  have  known  it,  and  I  did  not  know  of 
it,  never  heard  of  it,  and  do  not  now  recognize  any  service  rendered  to  the  confederate 
cause  by  Mr.  Rice,  by  personal  service,  or  by  correspondence,  or  information  given  or 
conveyed,  or  connection  in  any  way.  I  do  not  remember  to  have  seen  John  M.  Rice 
again  after  I  left  Prestonburg.  I  ifought  with  Colonel  Garfield,  within  four  miles  of 
Prestonburg,  10th  January,  1862;  and  Rice  was  not  with  my  forces,  nor  did  he  yield 
any  assistance  to  me.  After  that  fight  I  rested  at  Martin's  Mills  (eight  miles  from 
where  he  fought)  nntil  some  time  in  February,  (after  the  battle  at  Donelsou,)  when 
the  confederate  secretary  of  war  ordered  me  to  fall  back  into  Virginia,  which  I  did.  I 
never  saw  or  heard  of  John  M.  Rice  during  that  winter,  or  afterward,  during  the  war, 
that  I  can  remember,  though  I  had  intercourse  with  great  numbers  of  the  mountain 
people. 

Again  on  being  cross-examined  he  testified  as  follows : 

Q.  In  your  conversation  with  contestee,  what  opinions  did  he  express;  was  he,  at  the 
time  or  times  when  the  conversation  or  conversations  between  you  and  he  occurred,  in 
sympathy  with  the  confederate  cause  ?  Did  he  express  sympathy  for  the  confederate 
cause ;  and  if  so,  what  did  he  say  in  that  particular  ? — A.  I  am  under  the  impression 
that  our  conversation  did  not  enter  upon  the  discussion  of  the  subject.  X  was  at  Pres- 
tonburg one  night  and  most  of  the  next  day.  I  saw  Mr.  Rice  at  the  tavern  shortly 
after  my  arrival,  and  I  suggested  my  desire  as  to  what  his  course  should  be.  My  recol- 
lection is  he  had  some  other  business  which  led  him  in  a  different  course  from  that  I 
desired  him  to  take,  and  that  I  became  assured  he  would  not  take  the  course  I  desired, 
and  did  not  urge  him  further ;  indeed,  I  have  an  impression  on  my  mind  that  Mr.  Rice 
was  polite  at  our  meeting,  but  did  not  seek  to  prolong  our  interview,  and  that  our  cofi- 
versation  was  casual.  It  is  my  desire  in  the  case  that  I  remember,  and  its  failure, 
rather  than  anything  he  either  said  or  did.  I  know  he  did  not  come  into  my  wishes, 
and  so  we  parted.    I  don't  remember  anything  he  said  so  as  to  repeat  even  its  substance. 

Q.  Did  he  announce  to  you  then  that  he  was  a  Union  man  and  opposed  to  the  success 
of  the  confederacy,  or  anything  to  that  effect  ? — A.  I  have  already  said  I  cannot  repeat 
even  the  substance  of  what  he  said;  but" I  have  no  memory  of  his  expressing  his 
devotion  to  the  Union  or  opposition  to  my  course ;  if  I  had  any  recollection  of  what  he 
did  say,  I  should  have  stated  it.  If  you  want  to  know  what  impression  is  upon  my 
mind,  I  will  say  that  I  have  an  impression  that  Mr.  Rice  was  at  Prestonburg,  because 
it  was  more  comfortable  to  him  about  that  time,  as  one  who  did  not  mean  to  be  a  com- 
batant, than  Pikeville,  or  more  advanced  positions,  and  that  on  meeting  me  he  did  not 
in  the  slightest  degree  abandon  his  determination  to  avoid  taking  part  in  the  strife 
going  on.  I  don't  believe  he  went  into  a  report  of  his  opinions  to  me  as  to  the  merits 
of  the  controversy. 

Q.  But  you  did  virge  the  contestee  to  unite  with  you  in  securing  confederate  success  ? — 
A.  I  think  it  probable  I  did  express,  in  the  most  forcible  language  and  manner  of  which 
I  was  capable,  my  own  view  of  the  situation,  for  that  was  the  policy  on  which  I  was 
acting  at  the  time ;  but  what  the  contestee  said  in  reply  I  do  not  recollect  at  all.  I 
only  remember  he  convinced  me  that  I  had  no  chance  to  engage  him  in  our  cause,  and 
that  I  regretted  at  the  time  that  I  could  not. 

Iji  view  of  all  these  facts  and  circumstances  every  unprejudiced  mind 
must  be  struck  with  amazement  at  the  assertion  of  the  committee,  that 
Mr.Eice  "had  entered  into  an  agreement  to  recruit  for  the  rebel  army, 
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aud  was  on  his  way  to  carry  out  fully  his  undertaking,  when  he  was 
captured  and  claimed  protection  as  a  rebel  officer  when  captured."  In- 
deed, it  seems  beyond  the  limits  of  possibility  that  a  conclusion  more 
entirely  at  variance  in  every  "particular  with  the  facts  proven  could 
have  been  reached.  So  far  from  agreeing  to  recruit  for,  or  even  desir- 
ing a  postion  in  the  rebel  army,  he  refuses  the  command  of  a  company 
when  they  were  in  the  full  tide  of  hope  and  excitement,  and  brought 
down  upon  himself  the  condemnation  of  both  officers  and  men  because 
his  refusal  to  embark  in  the  cause  induced  whole  companies  to  abandon 
it.  Urged  by  the  commanding  general,  with  every  inducement  that 
could  be  held  out  to  him,  to  take  a  position  in  the  rebel  service,  he  still 
firmly  and  persistently  adhered  to  his  determination  to  have  nothing  to 
do  with  it,  and  yet  it  is  asserted  that  he  was  on  his  way  home,  right 
into  the  midst  of  the  victorious  army  of  General  Garfield,  to  recruit  for 
the  beaten  and  shattered  ranks  he  had  refused  to  enter  when  in  the  full 
flush  of  pride  and  hope !  But  what  is  more  astounding  still  is  the  as- 
sertion that  he  "claimed  protection  as  a  rebel  officer,"  when  both  Gen- 
eral Garfield  and  Colonel  Sheldon  swear  that  if  it  had  even  been  inti- 
mated that  he  had  a  commission  as  such,  he  would  have  been  sent  to 
Camp  Chase  Instead  of  being  released,  as  he  was,  upon  his  single  word 
of  honor,  as  a  peaceful  and  law-abiding  citzen !  In  fact,  the  whole  of 
Mr.  Eice's  conduct,  as  shown  by  the-  proof,  is  utterly  inconsistent  with 
the  idea  that  he  had  any  intention,  at  any  time,  of  giving  any  aid  or  en- 
couragement to  those  engaged  in  rebellion  from  the  time  he  left  home 
until  his  return. 

WHY  RICE  LEFT  HOME. 

In  the  fall  of  1861,  Mr.  Eice  resided  in  the  town  of  Louisa,  in  Lawrence 
County,  where  he  still  lives.  He  had  a  short  time  before  removed  from 
Pikeville,  about  seventy  miles  off,  where  he  had  for  some  years  been 
engaged  in  the  practice  of  the  law,  and  where  he  had  a  considerable 
amount  due  him,  as  appears  from  the  evidence  of  Dills,  Burns,  Thorn- 
berry,  Cecil,  and  others.  Why  he  left  home  and  went  to  Pikeville,  and 
why  he  did  not  immediately  return,  all  clearly  appears  from  the  follow- 
ing statement  of  Mr.  A.  A.  Willman  : 

Q.  Please  state  whether  or  not  yourself  and  others  and  said  Rice  went  together  to 
Prestonburg,  Kentucky,  in  September,  1861 ;  and  if  so,  do  you  know  for  what  purposes 
he  went  there  and  whether  or  not  it  was  his  intention  to  return  or  not  ? — A.  Myself, 
John  M.  Eice,  and  Malissa  Franklin  went  to  Prestonburg  together,  about  the  middle  of 
September,  1861 ;  the  business  of  John  M.  Kice  was,  as  I  understood,  to  collect  money ; 
he  had  no  money  with  him,  and  tried  hard  to  get  money  before  I  agreed  to  go  with  him ; 
he  promised  to  return  with  me  and  he  said  he  would ;  his  conversation  all  the  time 
before  we  got  there  was  that  he  would  return  with  us ;  a  short  time  after  we  got  to  Pres- 
tonburg, his  sister,  Amanda  Kice,  came  there  with  the  intelligence  that  her  father, 
James  M.  Rice,  George  B.  Poage,  and  Samuel  Short,  two  of  John  M.  Rice's  brothers-in- 
law,  had  been  arrested  by  the  Federal  authorities ;  and  after  John  M.  Rice  had  learned 
these  facts,  as  I  learned  from  him,  that  he  did  not  intend  to  return  until  his  wife  sent 
him  word  that  it  was  safe  for  Mm  to  come  home,  and  he  requested  me  to  toll  his  wife 
to  send  him  word  when  it  was  safe  for  him  to  come  home. 

This  statement  as  to  Mr.  Eice's  object  in  leaving  home  is  corroborated 
by  the  testimony  of  other  witnesses,  which  it  is,  perhaps,  unnecessary  to 
repeat  here,  and  effectualy  disposes  of  the  statement  of  John  Pigg, 
that  Mr.  Eice  told  him  before  he  left  home  that  he  was  going  to- Pres- 
tonburg with  the  expectation  of  getting  a  commission  in  the  rebel 
army.  But  if  anything  else  were  needed  to  show  that  this  statement  of 
Pigg  was  "made  out  of  whole  cloth,"  it  is  found  in  the  fact  that  Eice 
reached  Pikeville,  twenty-five  miles  beyond  Prestonburg,  three  or  four 
weeks  before  the  rebels  even  reached  that  place,  and  when  no  one  knew 
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there  would  ever  be  a  rebel  there,  as  appears  from  the  following  extract 
from  the  testimony  of  Hibbard  Williamson : 

John  M.  Eice  came  to  my  house  in  the  town  of  Pikeville,  in  the  fall  of  1861,  some 
three  or  four  weeks  before  Colonel  John  S.  Williams  came  to  this  place ;  he  iboarded 
■with  me  about  two  weeks,  and  then  he  went  off,  and  he  was  never  in  the  town  of 
Pikeville  until  after  Colonel  Williams  came  to  Pikeville,  and  he  was  sent  for  by  Jake 
Rice's  wife ;  Jake  Rice  was  taken  sick,  and  we  all  thought  he  -would  not  live,  and  he 
was  sent  for  to  come  and  see  his  brother. 

Having  learned  from  his  sister,  on  his  return  to  Prestouburg  after  his 
visit  of  two  weeks  to  Pikeville,  that  it  was  considered  unsafe  for  him  to 
return  home,  he  remained  in  Presfcoaburg  until  sent  for  to  see  his  sick 
brother,  when  he  again  returned  to  Pikeville,  as  stated  by  Williamson. 
On  this  visit  he  found  the  rebels  at  Pikeville,  but  as  he  only  went  there 
to  see  his  brother,  who  was  not  expected  to  live,  he  did  not'abandon  his 
intentions  to  return  home  as  soon  as  possible,  as  appears  from  this  state- 
ment extracted  from  the  testimony  of  Jake  Eice : 

Q.  If  you  know,  state  -what  was  John  M.  Rice's  intention,  when  he  came  to  Piketon 
and  up  to  the  date  of  his  arrest,  as  to  returning  home  when  he  was  assured  he  could 
do  it  in  safety. — A.  I  heard  him  express  himself  frequently  that  he  would  return  home 
as  soon  as  he  thought  he  could  do  so  in  safety,  and  that  he  intended  to  do  so  as  soon 
as  ho  could  have  the  assurance  that  he  could  do  so  in  safety. 

i 

WHY  DID   EICE   GO   TO   VIRGINIA? 

The  committee  ask  why  Mr.  Eice  went  into  Virginia  in  advance  of 
the  rebel  army?  This  is  readily  answered  by  the  following  extract  from 
the  testimony  of  C.  Cecil,  jr. : 

Q.  Do  you  or  not  know  of  John  M.  Rice,  with  other  non-combatants,  upon  the 
approach  of  Nelson  and  his  forces  near  Pikeville,  leaving  and  going  out  to  Virginia  f 
and  if  you  know,  state  the  cause'  that  induced  this  action  In  the  people. — A.  John  M. 
Rice  and  myself,  together  with  others,  on  the  approach  of  Nelson  and  his  forces,  left 
and  went  out  to  Virginia ;  my  reason  for  going  was  the  rumor  and  personal  enemies 
that  was  with  Nelson  and  his  forces ;  I  did  not  think  it  was  safe  to  fall  into  their  hands. 
The  rumor  was  that  they  were  treating  the  citizens  very  badly ;  was  killing  or  would 
kill  them,  or  many  of  them.  From  the  conversation  that  I  had  with  Rice  the  same 
reason  induced  him  to  go  to  Virginia  that  induced  me. 

Q.  Is  it  or  not  the  fact  that  duringthe  orgauization  of  the  Federal  forces  on  Sandy,  and 
before  they  were  ofUcered  and  disciplined,  that  they  were  dangerous,  and  disposed  to 
maltreat  non-combatants  of  those  who  were  not  in  the  service,  or  who  differed  with 
them  in  politics;  and  whether  it  is  not  the  fact  that  lawyers,  as  a  class,  were,  as  a 
general  thing,  hunted  down  and  maltreated  by  those  who  had  been  prosecuted  for 
crime,  or  those  who  had  been  in  litigation,  and  whether  or  not  Nelson's  army  was 
composed  of  a  great  many  of  that  class  of  soldiers  ? — A.  In  answer  to  first  part  of  inter- 
rogatory No.  II,  it  was.  To  the  secoud  part  of  interrogatory  witness  answei's  in  the 
affirmative.  In  answer  to  third  part  of  said  interrogatory  witness  says  th^t  there  was 
many  of  that  class  of  persons  with  Nelson's  army  from  Pike  County. 

Colonel  Sheldon  says  in  his  testimony : 

It  seemed  to  me  that  there  was  a  class  of  people  in  that  Talley  who  took  advantage 
of  the  revolutionary  times  to  satisfy  their  private  vengeance. 

Mr.  Thornberry  says : 

He,  Mr.  Rice,  was  in  danger,  but  I  don't  regard  that  he  was  really  dn  danger  from  any 
of  the  Sowards  except  Thomas  J.  Soward.  But  I  think  he  was  in  danger  from  T.  J. 
Soward.    He  might  have  been  in  danger  from  Lewis  Soward,  but  I  don't  know. 

Having  gone  to  Virginia  merely  to  avoid  personal  danger,  and,  more- 
over, having  avoided  all  connection  with  the  rebels  while  there,  as  the 
proof. fully  shows;  having  gone  as  a  citizen,  and  returned  as  a  citizen, 
it  is  strange  that  the  committee  should  seek  to  torture  such  circum- 
stances into  evidence  of  guilt  on  the  part  of  one  whom  the  facts,  as 
proven,  acquit  of  even  a  suspicion  of  participating  in  the  rebellion,  ox  of 
any  intention  or  desire  to  do  ,so. 

In  view  of  the  whole  case,  the  undexsigned  feels  isatisfled  that  every 
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fah'-minded  man  must  conclude  that  tbe  sitting  member  is  as  free  from 
any  disqualification  by  reason  of  the  third  section  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States  as  any  member  of 
the  House.     He  therefore  submits  the  following  resolution : 

Resolved,  That  Hon.  John  M.  Eice  is  justly  entitled  to  his  seat  as 
representative  in  the  Forty-first  Congress  from  the  ninth  district  of  the 
State  of  Kentucky. 

ALBERT  G.  BURR. 


EGGLESTOX  vs.  STRADER. 

The  acts  of  a  de  facto  officer,  whers  they  oonosra  the  public,  are  as  effectual  as  those 
of  an  officer  dejiire. 

It  takes  but  little  to  constitute  au  ofificer  de  facto  so  far  as  the  riglits  of  the  public 
•are  concerned. 

Where  a  person  actiid  illegally  as  an  officer  of  election  and  there  was  no  suspicion  of 
fraud,  it  was  held  that  the  election  was  valid. 

The  report  was  adopted  without  debate  or  division.. 

May  23,  1870. — Mr.  Hale,  from  the  Special  Committee  of  Elections, 
made  the  following  report: 

The  Committee  of  Elections,  having  had  under  consideration  the  contested 
election  case  of  Benjamin  Eggleston  vs.  Peter  ^Y.  Strader,  submit  the 
following  report  : 

The  first  congressional  district  in  Ohio  embraces  thirteen  wards  in 
the  city  of  Cincinnati  and  certain  townships  and  precincts  outside. 
The  official  returns  of  the  election  held  in  the  district  for  a  Representa- 
tive in  Congress,  on  the  13th  day  of  October,  18G8,  .show  that  Peter 
W.  Strader  received  10,483  votes,  and  Beujamin  Eggleston  10,272  votes, 
a  majority  for  Mr.  Strader  of  211  votes.  The  certificate  of  election 
was  duly  given  to  him,  and  he  is  now  the  sitting  member. 

Mr.  Eggleston  contests  the  seat,  and  alleges  fraud  and  corruption  in 
the  First  and  Thirteenth  Wards  in  Cincinnati,  and  claims  that  the  entire 
vote  in  these  wards  should  be  thrown  out. 

The  main  point  of  contest  is  in  the  First  Ward,  where,  by  the  official 
returns,  Mr.  Eggleston  received  683  votes  and  Mr.  Strader  1,033  votes, 
or  a  majority  over  Mr.  Eggleston  of  350  votes.  The  rejection  of  the 
poll  in  this  ward  alone  would  overbalance  the  majority  of  the  sitting 
member,  and  elect  the  contestant  by  a  majority  of  139  votes. 

The  statutes  of  Ohio  regulating  the  conduct  of  elections  are  as  fol- 
lows: 

That  on  the  second  Tuesday  of  October,  1852,  and  at  every  period  of  two  years 
thereafter,  the  electors  of  each  congressional  district  that  now  is,  or  which  shall  here- 
after be,  laid  off  and  established,  shall  vote  for  a  suitable  person  or  persons  to  repre- 
sent this  State  in  the  Congress  of  the  United  States  for  the  term  of  two  years,  to  com- 
mence on  the  4th  day  of  March  next  thereafter.  (Act  of  May  3, 1852,  sec.  35,  Swan  and 
Cr.  Stat.,  p.  536.) 

That  all  elections  hereafter  to  be  holden  for  *  *  »  Eepresenta^ 

fives  to  Congress  shall  be  held  and  conducted  in  the  manner  prescribed  by  this  act. 

That  each  township  in  the  several  counties  shall  compose  an  election  district,  unless 
such  township  is  now,  or  shall  hereafter  be,  divided  into  more  districts  than  one; 
the  election  to  be  held  at  such  place  in  such  township  or  district  as  the  trustees  in  each 
township  shall  direct ;  and  each  ward  of  any  city  that  is  or  may  be  divided  into  wards 
shall  compose  an  election  district;  the  elections  therein  to  be  held  at  such  places  as 
the  members  of  the  city  conncil  for  their  respective  wards  shall  direct;  and  in  aJl 
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elections  holden  under  this  act  they  shall  serve  as  judges,  aud  perform  the  duties- 
required  of  township  trustees  in  like  oases.  (Act  of  May  3,  1852;  50  Ohio  Laws,  311 ; 
Swan  and  Cr.  Stat.,  p.  532,  sees.  15,  16.) 

That  if  either  of  the  trustees,  common  couuoilmen,  or  clerk  of  any  township,  shall 
fall  to  attend  at  the  time  and  place  of  holding  elections,  or  if  either  of  them  should 
be  a  candidate  for  State  or  county  office,  then  it  shall  be  the  duty  of  the  electors  present 
to  choose  viva  voce  suitable  persons,  (as  the  case  may  require,)  having  the  qualifloatious  , 
.of  electors,  to  act  as  judge  or  clerk  (as  the  case  may  be)  of  the  election;  and,  previous 
to  any  votes  being  received,  said  judges  and  clerk,  not  being  a  trustee  or  clerk  of  the 
township,  shall  take  an  oath  or  affirmation,  which  may  be  administered  by  a  justice  of 
the  peace,  trustee,  or  clerk  of  the  township,  in  the  following  form :  You,  A.  B.,  do  sol- 
emnly swear,  (or  affirm,  as  the  case  may  be,)  that  you  will  perform  the  duties  of  judge 
or  clerk  of  this  election  (as  the  case  may  be)  according  to  the  law  and  the  best  of  your 
abilities,  and  that  you  will  studiously  endeavor  to  prevent  fraud,  deceit,  or  abuse  iu 
conducting  the  same.    (Act  of  April  2,  1869,  sec.  20  ;  Swan  and  Cr.  Stat.,  p.  533.) 

That  in  any  election  holden  under  the  "act  to  regulate  the  election  of  State  and 
county  offlcers,"  passed  May  3,  1852,  iu  any  ward  of  any  city  that  now  is,  or  hereafter 
may  be,  divided  into  wards,  in  addition  to  the  judges  of  election  provided  for  by  the  act 
to  which  this  is  supplementary,,  aud  the  act  amendatory  thereof,  there  shall  be  chosen 
viva  voce,  by  the  electors  present  at  the  time  and  place  of  holding  sucli  election,  a  suit- 
able person,  having  the  qualifications  of  an  elector,  to  act  as  one  of  the  judges  of  suck 
election,  so  that  the  same  shall  be  held  by  three  judges.  The  judge  so  chosen  shall, 
before  entering  upon  the  discharge  of  his  duties,  take  the  oath  or  affirmation  prescribed 
by  law.  This  act  to  take  effect  from  and  after  its  passage.  (Act  of  March  30,  1868, 
Swan  and  Sayler's  Supplement  to  the  Revised  Statutes  of  Ohio,  pp.  331,  332.) 

VOTICS — HOW  AXD  BY  WHOM  EECEIVED. 

TJiat  Ciich  elector  shall,  in  full  view,  deliver  to  one  of  the  judges  of  election  a  single 
ballot  or  piece  of  paper,  &c. 

Section  25,  act  of  May  3,  1852,  provides,  after  the  poll-books  are  signed  in  the  man- 
ner, &c.,  "the  ballot-boxes  shall  be  opened,  and  the  ballots  or  tickets  therein  shall  be 
taken  out,  one  at  a  time,  by  one  of  the  judges,  who  shall  read  distinctly,  while  the 
ticket  remains  in  his  hand,  the  name  or  names  therein  contained,  and  thi'U  deliver  it  to 
the  second  judge,  who  sh.ill  examine  the  same  and  pass  it  to  the  third  judge,  who  shall 
string  it  on  a  thread,  and- carefully  preserve  the  same.  The  same  method  shall  be  ob- 
served in  respect  to  each  of  the  tickets  taken  out  of  the  ballot-box,  nntil  the  number 
taken  out  of  the  ballot-box  is  equal  to  the  number  of  names  on  the  poll-books." 

The  committee,  after  a  careful  scrutiny  of  all  tlie  testimony  bearing 
upon  the  subject,  find  these  facts  to  be  established : 

The  First  Ward  was  known  as  democratic  in  politics,  and  there  was  an 
arrangement  or  understanding  that  the  dominant  party  should  have  two 
out  of  three  of  the  election  judges  and  clerks,  as  in  other  wards  and 
precincts. 

The  polls  were  opened  at  about  half  past  six  o'clock  a.  m.,  James  W. 
Fitzgerald,  republican,  aud  James  Malloy,  democrat,  members  of  the 
city  council,  being  present  as  judges  of  election  ex  officio.  Mr.  Fitzger- 
ald took  the  lead  in  the  proceedings,  and,  under  his  charge,  Charles  W. 
Eowland,  democrat,  was  chosen  by  the  electors  present,  viva  voce,  to  be 
the  third  judge  of  election.  Three  clerks  were  duly  chosen,  aud  the 
election  proceeded. 

The  testimony  shows  that  John  C  Fiedelday,  an  active  democratic 
politician,  was  present  at  or  about  the  polls  from  the  time  they  were 
opened.  About  7  o'clock  Mr.  Malloy  left  the  polls  and  went  to  his 
breakfast,  being  gone  but  a  short  time.  Mr.  Fitzgerald,  at  one  point  in 
his  testimony,  states  it  as  his  impression  or  belief,  that  during  this  short 
absence  of  Mr.  Malloy,  Mr.  Fiedelday  acted  as  judge  in  his  place;  but 
his  whole  examination  shows  that  this  impression  was  vague,  and  it  is 
contradicted  by  the  testimony  of  Mr.  Malloy  himself,  Mr.  Kowlaud,  and 
Mr.  Fiedelday. 

Between  10  and  11  o'clock  Mr.  Malloy  again  announced  to  the  other 
judges  of  election  bis  intention  of  leaving  the  polls,  giving  as  a  reason 
for  so  doing  illness  in  his  family,  and  the  pressure  of  private  affairs  re- 
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quiring  liis  attention,  and  requested  that  John  C.  Fiedelday  should  act 
in  his  place.  This  was  assented  to  by  the  other  judges,  and  Mr.  Fiedel- 
day was  then  and  there  sworn  in  by  Mr.  Fitzgerald.  The  proposition, 
the  assent  of  the  judges,  and  the  swearing  in  were  open  acts,  in  the 
presence  of  the  people,  who  were  there  present  in  considerable  uambers. 
No  objection  was  made  by  any  one.  Both  parties  were  represented  at 
the  time  by  their  judges  of  election,  the  clerks,  and  challenging  men. 
Mr.  Rowland  and  Mr.  Fiedelday  both  testified  that  the  former  inquired 
of  the  voters  present  if  there  was  any  objection  to  Mr.  Fiedelday  being 
sworn  as  judge,  but  neither  Mr.  Fitzgerald  nor  Mr.  Malloy  remember 
any  such  fact,  and  as  there  was  no  statute  authority  for  so  electing  an 
additional  judge,  the  point  is  not  a  material  one. 

That  Mr.  Fiedelday  was  openly  proposed  as  judge  of  election,  in 
place  of  Mr.  Malloy,  while  he  was  absent,  accepted  by  the  other  judges, 
sworn  in,  and  that  he,  in  public  view,  at  once  took  upon  himself  the 
duties  of  such  a  judge,  and  was  recognized  as  such,  in  the  absence  of 
Mr.  Malloy,  by  the  other  judges,  and  by  the  public,  are  facts  clearly 
established  by  the  testimony.  ( Vide  pages  1  to  24  and  97  to  1091  printed 
testimony.) 

When  Mr.  Fiedelday  was  sworu  iii,  Mr.  Malloy  left  the  polls  and  did 
not  again  appear  until  about  3.30  o'clock  p.  m.,  when  he  returned,  acted 
as  judge  in  the  election  for  half  or  three-quarters  of  an  hour,  then  went 
away  again  and  returned  at  5.30  o'clock,  and  remained  acting  as  judge 
uutil  the  poUs  were  closed.  He  was  not  present,  after  the  polls  were 
closed,  at  the  counting  and  stringing  of  the  votes.  Mr.  Fiedelday  then 
assisted  the  judges  in  counting,  and  Mr.  Eobert  Coleman,  a  well-known 
republicau,  stringing  the  votes.  He  signed  the  tally-sheets  and  poll- 
books  of  the  election  on  the  evening  of  the  day  succeeding  the  election, 
at  the  same  time  that  the  other  judges,  Mr.  Fitzgerald  and  Mr.  Eowland, 
signed  them. 

Mr.  Fitzgerald,  Mr.  Slocum,  and  Mr.  Hallam,  (pages  13,  17,  and  19, 
printed  testimony,)  testify  that  at  one  or  more  times  Mr.  Fiedelday  acted 
as  judge  when  Mr.  Malloy  was  present,  and  Mr.  Malloy  himself  gives 
some  confirmation  to  this,  (page  16,  ibid.) 

But  Mr.  Fiedelday  (pages  10  i,  105,  ibid.)  emphatically  denies  this,  and 
is  sustained  by  Mr.  Kowland,  (page  98,  ibid.,)  who  says  that  the  two 
never  acted  at  the  same  time  as  judges,  and  would  under  no  circum- 
stances have  been  allowed  to  so  act.  It  is  evident  that  Mr.  Malloy  was 
seen  about  the  polls  for  a  short  time  after  Mr.  Fiedelday  began  to  act 
in  his  place,  and  this  may  have  given  rise  to  the  belief  that  both  were 
acting  as  judges.  There  is  no  instance  proved  where  the  joint  action 
of  Malloy  and  Fiedelday  determined  the  reception  or  rejection  of  a 
single  vote. 

Mr.  Fitzgerald  says  that  Fiedelday  acted  as  judge  in  the  absence  of 
Malloy  during  the  time  when  from  five-eighths  to  three-fourths  of  the 
entire  vote  was  polled,  and  that  in  disputed  cases  he,  Fiedelday,  united 
with  Rowland,  the  other  democratic  judge,  in  receiving  democratic  votes ; 
to  which  he,  Fitzgerald,  believed  there  were  valid  objections;  but  he 
fixes  the  number  of  these  at  not  over  twenty-five,  to  the  best  of  his 
knowledge  and  belief,  and  he  thinks  that  few  or  none  of  the  proper 
republicans  votes  were  rejected. 

The  conduct  of  Fiedelday  during  the  day  is  shown  to  have  been 
undignified,  irregular,  and  unbecoming  an  officer  taking  any  charge  of 
an  election.  When  he  was  not  acting  as  a  judge  he  mingled  in  a  crowd 
and  electioneered  for  Mr.  Strader.  He  took  a  bet  of  fifty  dollars,  offered 
by  one  John  Kissick,  who  rather  rashly  ventured  his  money  on  Mr.  Eg- 
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gleston.  He  left  the  polls  and  called  back  James  Eiley,  who  bad  once 
been  rejected  and  whose  right  to  vote  was  doubtful,  and  induced  the 
other  judges  to  receive  the  vote.  He  engaged  in  an  altercation  with  Mr. 
Fitzgerald,  the  republican  judge,  gave  and  took  the  lie,  and  showed  a 
familiarity  with  profane  language  by  no  means  commendable.  He  was 
evidently  in  no  very  judicial  frame  of  mind. 

But  the  committee  find  no  proof  nor. even  suspicion  of  fraud  in  his 
conduct,  nor  indeed  in  the  entire  conduct  of  the  poll.  It  was  clearly 
conducted  in  a  generally  peaceable  manner.  The  only  disturbance  shown 
was  when  Eiley  gave  his  vote,  and  that  was  not  alarming.  The  police- 
men who  were  present  testify  to  this. 

Hon.  Henry  E.  Si)encer,  who  was  formerly  for  eight  years  mayor  of 
the  city,  says,  (page  106,  printed  testimony:) 

Henry  E.  Spencer,  of  lawful  age,  being  first  duly  sworn  to  testify  the  trutb,  the 
whole  truth,  and  nothing  hut  the  truth,  deposeth  as  follows : 

Question  1.  For  how  long  have  you  resided  in  the  city  of  Cincinnati,  and  in  what 
ward  of  that  city  do  you  now  reside? — Answer.  I  have  resided  here  pretty  much  all 
my  life,  about  sixty  years,  with  the  exception  of  two  of  three  years.  Have  voted  in 
the  first  ward  about  thirty-five  years ;  I  mean  to  say  as  long  as  it  lias  been  a  ward. 

Q.  2.  What  position,  if  any,  have  you  held  at  the  head  of  the  municipal  government 
of  this  city ;  and  if  any,  when,  and  ibr  how  long  ? — A.  I  was  mayor  from  1843  to  1851. 

Q.  '.i.  Did  you  attend  the  polls  of  the  first  ward  on  the  day  of  the  election  for  mem- 
ber of  Congress  and  other  officers,  on  the  second  Tuesday  of  October,  1868 ;  if  so,  what 
did  you  observe  in  the  conduct  ot  said  election  as  to  quietness  and  order  ? — A.  Well,  I 
was  there,  yon  may  say,  two  or  three  hours  duiing  the  day,  from  9  to  10.30  in  the  morn- 
ing, about  half  an  hour  after  dinner,  and  about  an  hour  before  the  closing  of  the  polls. 
I  can  say  truly,  I  never  saw  au  election  conducted  with  more  quietness  in  all  my  life. 
Both  parties  seemed  to  have  equal  possession  of  the  polls.  There  was  no  disorder  at 
all  while  I  was  there,  as  far  as  1  observed.  I  have  never  been  at  an  election  in  the 
fir.st  ward  where  there  was  less  disorder. 

Q.  4.  How  did  said  election  appear  to  be  conducted  as  to  fairness,  and  what  com- 
plaints of  unfairness  were  made  at  the  polls? — A.  I  lieaid  no  complaints  at  all,  either 
among  the  judges,  challengers,  or  the  electors.  1  thought  it  appeared  to  be  conducted 
fairly. 

Q.  5.  Did  you  observe  the  course  of  voting  at  these  polls ;  if  so,  can  you  say  whether 
or  not  there  was  more  scratching  of  tickets  than  ordinarily,  and  what  names  were 
scratched? — A.  I  was  carrying  tickets  during  the  morning  for  an  hour  or  hour  and  a 
half;  I  saw  no  scratching  myself.  I  think  those  of  the  opposite  parties  who  voted 
scratched  tickets  came  there  with  their  tickets  already  prepared.  This  is  as  far  as  my 
observation  extended. 

Q.  6.  In  what  business  position  aie  yon  at  present  engaged  ? — A.  I  am  president  of 
the  Firemen's  Insurance  Cenipaiiy  of  Cincinnati  at  present,  audjiave  been  lor  the  last 
sixteen  years. 

Cross-examined : 

Q.  1.  State  how  much  of  said  election  day  you  spent  at  the  polls  of  the  first  ward. — 
A.  Probably,  altogether,  three  hours. 

Q.  2.  About  how  many  people  were  there  assembled  around  the  polls  while  you  were 
tbere  ? — A.  From  9  to  10.30, 1  should  think  about  three  hundred ;  from  5  to  6  in  the 
alternoon,  before  the  close  of  the  polls,  probably  seven  hundred  to  eight  hundred ; 
rather  less  than  more ;  probably  from  five  hundred  to  seven  hundred,  as  near  as  I  could 

iudffe. 

•'     ^  HENRY  E.  SPENCER. 

The  number  of  illegal  votes  alleged  by  Mr  Fitzgerald  to  have  been 
received  during  the  time  when  flve-eightbs  to  three  fourths  of  a  poll  of 
over  one  thousand  seven  hundred  votes  was  cast,  twenty-five  in  all,  is 
not  larger  in  its  proportion  than  will  nearly  always  be  charged  by  the 
minority  when  the  election  board  is  opposed  to  it  in  any  heated  election. 
Why,  then,  should  this  poll  be  thrown  out? 

The  contestant  claims  that  the  whole  day's  proceedings  were  invalid; 
that  there  was  no  good  nor  sufficient  election  board ;  that  Fiedelday  was 
no  judge,  and  that  his  acts  were  the  acts  of  an  usurper;  and  that  in 
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consequence  tbe  whole  poll  slioulcl  be  rejected  and  the  count  be  made 
up  as  though  no  election  had  been  held  in  the  first  ward. 

That  Fiedelday  was  not  legally  elected  a  judge  of  the  election,  and 
that  he  could  not  have  held  the  place  as  against  Malloy,  who  was  an 
officer  dejure,  is  clear. 

But  it  is  well  settled  in  law  that,  so  far  as  the  public  is  concerned, 
the  acts  of  one  who  claims  to  be  a  public  officer,  judicial  or  ministerial, 
under  a  show  of  title,  or  color  of  right  will  be  sustained.  Such  a  per- 
son is  an  officer  in  fact,  if  not  in  law,  and  innocent  parties  or  the  public 
will  be  protected  in  so  considering  and  trusting  him.  This  principle 
will  not  be  questioned,  it  is  believed.  The  highest  authorities  and 
courts  have  maintained  it. 

In  case  of  public  officers  who  are  such  de  facto,  acting  under  color  of 
office,  by  an  election  or  appointment  not  strictly  legal,  or  without  hav- 
ing qualified  themselves. by  the  requisite  tests,  or  by  holding  over  after 
the  period  prescribed  for  a  new  appointment,  as  in  case  of  sheriffs  and 
coustables,  their  acts  are  held  valid  as  respects  the  rights  of  third  per- 
sons who  have  an  interest  in  them,  and  as  concerns  the  public  to  pre- 
vent a  failure  of  justice.  (3  Kent's  Com.,  page  293;  Eouvier's  Law 
Dictionary,  Be  facto.) 

In  Wilcox  rs.  Smith,  (5  Wendall,  p.  233,)  the  court  says:  "The princi- 
ple is  well  settled  that  the  acts  of  an  officer  de  facto  are  as  valid  and 
effectual  when  they  conceru  the  public  or  third  persons  as  though  they 
were  officers  dejure.  The  affairs  of  society  could  not  be  carried  on  on 
any  other  principle."  To  the  same  effect  is  the  case  of  The  People  vs. 
Cook,  (14  Barb.  N.  Y.  Eep.,  259.)  Numerous  other  citations  from  reports 
and  elementary  writers  could  be  given  if  needed. 

But  the  contestant  claims  that  Fiedeldny  was  not  an  officer  or  judge 
de  facto,  and  his  counsel  has  made  an  ingenious  argument  before  the 
committee  on  the  ground  that  Fiedelday  was  an  intruder  or  usurper 
without  color  of  right,  basing  his  argument  largely  upon  the  view  that 
there  was  no  vacancy  in  the  office  of  judge  of  elections,  and  that  there 
is  no  such  officer  known  in  Ohio  as  temporary  judge.  But  he  seems 
for  the  time  to  lose  sight  of  the  distinction  between  an  officer  de  facto 
and  an  officer  de  jure,  and  som.e  of  the  cases  that  he  cites  relate  to  the 
rights  of  claimants  to  offices  as  against  other  claimants  which  involve 
the  question  as  to  an  officer  dejure  and  not  de  facto.  It  takes  but  little 
to  constitute  an  officer  de  facto  as  affects  the  right  of  the  public.  The 
exercise  of  apparent  authority  under  color  of  right,  thus  inviting  pub- 
lic trust  and  negativing  the  idea  of  usurpation,  is  sufficient. 

There  need  have  been  no  vacancy  in  the  office  claimed  to  be  holden ; 
incloed,  no  such  office  may  have  ever  existed.  The  supreme  court  of 
Massachusetts  decided  in  Fowler  vs.  Beebe,  (9  Mass.  Eep.,  p.  231,)  that 
the  appointment  by  the  governor  as  sheriff  of  a  county  that  does  not 
exist  is  a  colorable  appointment,  and  makes  the  api)ointee  an  officer  de 
facto  as  to  the  public ;  and  this  though  the  appointment  was  absolutely 
void  and  not  simply  voidable. 

It  has  been  decided  hi  Maine  that  the  acts  of  a  magistrate,  under 
apparent  right  of  office,  will  be  sustained,  although  they  were  long  after 
the  commission  of  the  magistrate  had  expired.  (Brown  vs.  Lunt,  34 
Maine  Eep.,  423.)  To  constitute  an  individual  an  officer  de  facto  he 
must  not  be  a  mere  intruder,  but  must  be  in  colore  officii.  There  must 
be  some  color  of  an  election  or  appointment,  or  such  an  exercise  of  the 
office,  and  an  acquiescence  on  the  part  of  the  public,  as  would  afford  a 
reasonable  presumption  of  at  least  a  colorable  election  or  appointment. 
In  the  case  of  The  People  vs.  Cook,  (14  Barbour,  New  York  Eep.,  289,) 
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the  entire  question  as  to  what  will  constitute  an  officer  de  facto  is  dis- 
cussed. The  decision  of  the  court  in  that  case  settled  the  important 
controversy  as  to  who  had  been  elected  treasurer  of  the  State  of  ISew 
York  for  the  years  1852  and  1853,  and  the  decision  mav  well  be  con- 
sidered as  a  leading  authority.  The  points  raised  in  the"  case  involved 
the  validity  of  certain  elections  in  different  cities  and  towns  where  the 
same  qiiestions  were  raised  that  arise  in  the  case  now  before  the  House. 
In  the  township  of  Chesterfield  one  person,  who  was  supposed  to  be  an 
inspector  of  election,  was  present  when  the  polls  were  opened,  and  pro- 
ceeded to  appoint  two  other  persons  as  inspectors,  and  the  three  acted 
during  the  day  and  were  recognized  by  the  public  as  such  inspectors. 
It  was  held  that  the  reputation  and  acts  were  sufficient,  making  the 
three  persons  officers  defmto,  and  the  vote  of  the  township  was  allowed 
and  counted. 

In  the  Fourteenth  Ward  of  ]N"ew  York  City  it  was  proved  that  at  one 
time  during  the  day  of  election  two  of  the  inspectors  of  election  were 
absent,  and  that  the  remaining  inspector  appointed  a  person  to  act  as 
inspector  ^j'o  tempore,  who  was  sworn,  and  did  so  act  in  receiving  votes 
and  deciding  upon  the  right  of  persons  to  vote,  and  that  he  acted  in 
some  cases  after  the  person  in  whose  i)lace  he  had  been  appointed  had 
returned  to  the  polls  and  resumed  his  duties.  The  poll  was  held  to  be 
valid  and  counted. 

In  the  case  of  the  Williamsburg  poll  it  was  shown  that,  the  inspectors 
not  being  present  when  the  polls  were  opened,  a  person  holding  no 
office,  and  having  no  authority,  took  upon  himself  to  name  three  other 
persons,  who  acted  for  a  time  as  inspectors,  and  decided  upon  votes  until 
the  legal  inspectors  arrived,  and  that  for  a  time  afterward  there  were 
four  persons  acting  as  inspectors.  The  poll  was  sustained,  and  the  court 
say  that  "  the  fact  that  at  one  time  four  persons  were  acting  as  inspect- 
ors, and  that  the  returns  were  signed  by  four,  cannot  affect  the  election." 

The  discussion  in  this  case  is  very  thorough,  and  the  principle  that 
statutes  directing  the  mode  of  proceeding  in  elections  are  directory,  and 
not  to  be  regarded  as  essential  to  the  validity  of  the  proceeding,  is  clearly 
settled. 

The  cases  cited  in  the  opinion  of  the  court  to  sustain  the  decision 
are  numerous,  and  are  from  the  highest  courts  in  many  States  of  the 
Union  and  the  greatest  judges  in  England. 

The  courts  in  Ohio  have  decided  in  the  same  way  in  10  Ohio  Eep.,  611, 
12  Ohio  Eep.,  16,  and  17  Ohio  Eep.,  151 ;  and  the  legislature  of  that 
State,  in  the  contested  case  of  Grosvenor  vs.  Golden,  in  the  year  1866, 
refused  to  throw  out  a  poll  because  one  of  the  election  judges  was  dis- 
qualified, and  allowed  it  to  be  counted  on  the  ground  that  the  person 
was  an  officer  de  facto. 

It  is  claimed  by  the  contestant  that  the  House  of  Eepreseutatives  has, 
in  its  actions  heretofore,  gone  upon  a  different  principle.  An  examina- 
tion of  the  various  contested  election  cases  that  have  come  before  the 
House  will  show,  that  while  in  certain  instances  the  principle  established 
by  the  decisions  before  cited  in  this  report  has  been  disregarded,  yet  in 
most  cases  there  has  been  found  the  element  of  fraud,  thus  introducing 
a  new  question  and  impeaching  the  ballot  beyond  a  mere  technical  in- 
formality. 

In  the  case  of  Blair  vs.  Barrett,  in  the  Thirty- sixth  Congress,  certain 
polls  were  rejected  where  the  judges  of  election  were  not  competent  to 
act;  but  from  the  language  of  Mr.  Dawes,  who  presented  the  report  of 
the  committee,  it  is  clear  that  it  was  the  taint  of  fraud  in  the  ballot  that 
led  to  such  a  result.    He  says : 
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Had  it  appeared  from  the  evidence  that  the  election  had  been  fairly  conducted  at 
these  precincts,  and  there  were  njo  traces  of  fraud — no  taint  of  the  ballot-box — the  com- 
mittee would  not  have  been  willing  to  have  recommended  the  rejection  of  these  polls. 
The  honest  electors  should  not  be  disfranchised  and  their  voice  stifled  from  a  mere 
omission  of  the  officers  of  election  to  take  the  oath  of  office. 

In  Brockenborough  vs.  Cabell,  in  the  Twenty-ninth  Congress,  the  House 
held  that  a  statute  regulating  the  return  oi?  votes  for  a  Representative 
in  Congress  was  merely  directory,  and  that  non-compliance  with  its  pro- 
visions would  not  invalidate  the  ballot ;  and  in  the  case  of  Milliken  vs. 
Fuller,  in  the  Thirty -fourth  Congress,  it  was  squarely  decided  that,  al- 
though the  officers  of  a  township  had  been  elected  in  a  different  month  from 
that  prescribed  by  law,  and  therefore  were  clearly  no  officers  dejure,  yet  as 
they  acted  in  good  faith,  and  were  recognized  by  the  public,  they  were 
considered  as  officers  de  facto,  and  the  vote  of  their  township  was 
received,  thereby  retaining  the  sitting  member  in  his  seat. 

These  cases  show  that  the  House  of  Eepresentatives  has  recognized 
the  justice  and  equity  of  the  principle  involved  in  the  case  of  The  Peo- 
ple vs.  Cook,  and  the  other  cases  before  cited — a  principle  that  has  been 
enforced  and  maintained  by  the  most  eminent  judicial  authorities  on 
both  sides  of  the  Atlantic. 

On  these  decisions,  and  seeking  to  give  effect  to  the  expressed  voice 
of  the  people,  as  shown  in  the  whole  vote  of  the  first  Ohio  district,  the 
committee  are  clearly  of  the  opinion  that  the  poll  in  the  First  Ward  in 
Cincinnati  should  not  be  thrown  out.  To  disfranchise  1,700  voters  who 
cast  their  ballots  in  good  faith,  at  a  peaceable  election  where  no  fraud 
is  shown,  upon  irregularities  in  the  constitution  of  the  board  of  election, 
is  what  this  committee  is  not  prepared  to  recommend. 

If  the  House  of  Representatives  has  ever,  moved  by  partisan  bias, 
established  a  precedent  opposed  to  this  conclusion,  the  committee  have 
no  hesitation  in  saying  that  it  declines  to  be  governed  by  any  such  pre- 
cedent. It  has  been  shown  that  if  such  precedent  can  be  found  it  is 
also  true  that  the  contrary  principle  has  been  more  than  once  recognized 
and  acted  upon.  Even  if  this  were  not  so  it  is  never  too  late  to  do  jus- 
tice. That  requires  that  the  poll  in  the  First  Ward  shall  be  sustained 
notwithstanding  the  irregularities  attending  it. 

The  counsel  for  the  contestant,  in  his  oral  argument  before  the  com- 
mittee, did  not  raise  any  question  as  to  the  Thirteenth  Ward  in  Cincin- 
nati ;  but  as  objection  is  taken  to  its  poll  in  the  contestant's  notice  and 
in  the  printed  brief  of  his  counsel,  the  couimittee  have  fully  considered 
the  points  there  raised. 

It  is  claimed  that  more  votes  were  put  into  the  ballot-box  than  there 
were  names  on  the  poll-book.  The  testimony  shows  that  there  was  such 
an  excess  of  nine  votes,  but  so  far  from  suggesting  any  fraud,  all,  or 
nearly  all,  of  the  witnesses  account  for  it  by  the  great  rush  upon  the 
polls  in  the  morning,  at  noon,  and  at  evening,  causing  a  rapidity  of 
voting,  so  great  that  the  clerks  could  not  take  down  all  the  names.  The 
witnesses  for  both  contestant  and  sitting  member  testify  to  this. 

It  is  also  set  forth  in  contestant's  notice,  that  the  judges  of  the  election 
in  this  ward  prevented  persons  from  voting  for  contestant  by  rude  and 
threatening  language  and  conduct,  driving  legal  voters  3-way  from  the 
polls,  and  otherwise  intimidating  them.  The  committee  have  carefully 
read  all  the  testimonj'  bearing  upon  this  charge,  and  fail  to  find  any 
such  violence  or  force  as  impairs  the  integrity  of  the  poll.  At  times 
there  was  loud  talk  about  the  ballot-box,  and  the  crowd  would  become 
excited  to  some  extent  in  its  movements,  calling  for  some  effort  on  the 
part  of  the  officers  to  keep  the  way  to  the  polls  clear.  Several  witnesses 
testify  that  they  believe  that  voters  were  kept  from  voting  by  the  course 
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pursued  by  the  judges  of  election,  but  the  number  stated  is  very  small, 
varying  from  three  to  five  or  eight,  while  policemen  present  and  other 
well-known  citizens  state  that  there  was  no  such  intimidation.  Con- 
testant's testimony,  from  page  24  to  30,  and  the  sitting  member's  testi- 
mony, from  page  109  to  123,  of  the  printed  testimony,  show  this. 

It  is  also  said  that  votes  of  persons  of  color  were  improperly  rejected 
in  cases  where  it  was  evident  or  proved  that  white  blood  predominated.. 
But  the  republican  judge  of  election  in  this  ward,  John  N.  Clarke, 
whose  testimony  was  taken  for  the  contestant,  admits  that  in  certain 
cases  of  visible  admixture,  the  votes  were  admitted,  and  cannot  fix  more 
than  four  or  five  cases  that  were  improperly  rejected  in  his  opinion. 

In  such  a  question,  depending  almost  entirely  upon  the  judgment  of 
the  officers  of  election,  as  affected  by  viewing  the  person  seeking  to  vote, 
fraud  should  be  the  last  thing  to  be  presumed,  and  should  require  strong 
proof.  Nor  is  there  anything  more  than  the  opinion  of  two  or  three 
of  contestant's  witnesses,  showing  that  the  colored  voters  of  his  ward 
were  deterred  from  going  to  the  polls  or  from  voting  after  they  got 
there  to  any  extent.  The  testimony  before  refei-red  to  shows  that  any 
such  instances  were  solitary  and  incident  to  an  animated  election.  Had 
every  colored  voter  in  the  ward  thrown  his  ballot  for  the  contestant,  it 
could  not  have  increased  his  vote  to  the  extent  of  one  hundred,  assum- 
ing that  every  colored  man  over  twenty-one  years  of  age  was  a  legal 
voter.  The  committee  do  not,  therefore,  reject  the  poll  in  the  Thirteenth 
Ward. 

In  the  case  of  the  Fourth  Ward  of  Cincinnati,  no  testimony  was  taken, 
by  the  contestant,  and  so  far  as  that  ward  was  concerned,  the  contest 
was  abandoned  from  the  beginning. 

Mr.  Strader's  majority  by  the  official  return  is  211.  If  every  claim  of 
the  contestant  is  allowed,  except  as  it  goes  to  the  rejection  of  entire 
polls,  it  would  give  him  the  additional  vote  of  the  twenty-five  votes 
which  Mr.  Fitzgerald  says  were  improperly  rejected  in  the  First  Ward ; 
the  whole  adult  male  colored  population  in  the  Thirteenth  Ward,  100 ;  the 
over-count  of  9  in  the  same  ward;  and  two  illegal  votes  received — 
in  all,  187.  This  would  still  leave  the  sitting  member  in  his  seat  by  a 
majority  of  74. 

The  committee  therefore  report  the  following  resolutions,  and  recom- 
mend their  adoption  by  the  House : 

Resolved,  That  Benjamin  Bggleston  is  not  entitled  to  a  seat  in  this 
House  as  a  Eepresentative  in  the  Forty -first  Congress  from  the  first  dis- 
trict in  Ohio. 

Resolved  That  Peter  W.  Strader  is  entitled  to  a  seat  in  this  House  as 
a  Eepresentative  in  the  Forty-first  Congress  from  the  first  district  in 
Ohio. 


BOYDEN  vs.  SHOBEE. 

There  Aveie  allegations  of  fraud  and  inlimidation,  -whicti  it  was  held  -were  not 
proved. 

It  was  also  claimed  that  the  election  \\'as  void,  hy  a  failure,  to  comply  with  the  stat- 
Titory  provisions  concerning  the  manner  of  conducting  th  s  election  ;  it  was  hell  thit 
the  statute  was  directory,  merely,  and  in  the  absence  of  fraud,  its  violation  should  not 
lender  the  election  void. 

The  report  was  adopted  nem.  con. 
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January  16,  1871. — Mr.  McCrary,  from  the  Coinniittee  of  Elections, 
made  the  following  report : 

The  Committee  of  Elections  have  had  under  consideration  the  case  above 
mentioned,  and  have  directed  me  to  submit  the  following  report: 

The  following  are  the  grounds  of  contest  alleged  by  contestant  in  his 
notice  of  contest : 

1.  That  tlie  election  for  Eepreseutatives  iu  Congress  held  in  said  district  on  the  3d 
day  of  November,  1868,  -^as  void,  for  want  of  a  compliance  with  the  law  of  Nortli 
Carolina.  First,  in  this:  that  the  said  law  required  that  at  each  election  precinct  iu 
the  said  district,  there  should  be  furnished  and  opened  boxes  separate  and  distinrt 
from  the  boxes  furnished  and  opened  for  deposit  of  ballots  for  candidates  for  jjresi- 
dential  electors,  whereas  no  separate  and  distinct  boxes  for  the  deposit  of  votes  for 
the  election  of  members  of  the  House  of  Reijreseutatives  were  furnished  and  opened 
at  more  than  some  five  or  six  precincts  iu  the  said  sixth  congressional  district  of  North 
Carolina,  but,  on  the  contrary,  the  ballots  by  which  you  are  supposed  to  have  been 
elected  were  written  or  printed  on  the  same  slip  of  paper  as  the  names  of  the  candidates 
for  presidential  electors,  and  were  deposited  iu  the  boxes  furnislied  and  opened  for  the 
reception  of  the  ballots  for  the  election  of  presidential  electors.  And  for  the  further 
reason,  that  the  said  supposed  election,  it  is  insisted,  was  illegal  and  void  in  this:  that 
the  law  of  Nortli  Carolina  prescribing  the  mode  of  conducting  and  declaring  the  results 
of  the  said  congressional  election  requires  the  sherift's  of  the  several  connties  composing 
the  said  sixth  congressional  district  of  North  Carolina,  after  having  canvassed  and 
ascertained  the  number  of  legal  votes  polled  in  their  several  respective  counties,  tO' 
meet  at  the  county  seat  of  Iredell  County  on  a  day  now  past,  and  there  to  canvass  and 
ascertain  the  number  of  ballots  polled  in  their  respective  counties  the  several  candi- 
dates had  received,  and  who  had  received  the  highest  number  of  said  votes,  (if  any 
one  candidate  had  received  such  number,)  and  to  give  such  candidate  a  certificate  of 
his  election;  but  if  no  one  candidate  had  received  Ihe  highest  number  of  votes,  but 
that  two  or  more  candidates  had  received  the  same  and  liighest  number  of  votes  polled, 
that  in  that  event  the  said  sheriffs  should  select  between  those  having  the  same  and 
the  highest  number  of  votes,  and  to  give  such  candidate  a  certificate  of  his  election ; 
whereas  no  such  meeting  of  the  sheriffs  of  several  counties  composing  the  said  district 
has  been  had,  nor  has  there  been  by  the  said  sheriffs  any  comparison  of  the  votes  polled 
in  their  several  respective  connties  composing  the  said  sixth  congressional  district,  nor 
has  any  certificate  of  election  been  given  by  the  said  sheriffs  to  any  one  of  the  candi- 
dates voted  for  at  the  said  election,  and  there  is  no  person  or  officer  iu  North  Carolina 
now  authorized  to  canvass  and  compare  the  said  polls  nor  to  give  a  certificate  of  election. 
And  it  is  insisted  that  the  said  supposed  election  is  void  for  the  further  reason  that  the 
law  required  that  separate  judges  and  inspectors  of  the  said  congressional  election 
should  have  been  appointed  to  hold  the  said  congressional  election  for  each  precinct 
in  the  said  district,  which  was  not  done. 

2.  Fraud  in  attempting  to  mislead  voters  by  means  of  a  forged  circular,  purporting 
to  come  from  the  chairman  of  the  national  republican  executive  committee,  by  means 
of  which  voters  were  misled. 

3.  Intimidation  and  threats  by  which  many  persons  who  would  have  voted  for  con- 
testant were  deterred  from  voting. 

4.  Fraud  practiced  upon  the  voters  who  could  not  read,  by  cutting  off  the  republican 
ticket  the  names  of  the  republican  candidates,  and  pasting  on  the  names  of  the  demo- 
cratic candidates,  and  thus  fraudulently  inducing  illiterate  voters  to  vote  against  con- 
testant contrary  to  their  wishes  and  intention. 

5.  That  the  contestee  was,  at  the  time  of  his  election,  ineligible,  and  unable  to  take 
■  the  test  oath,  having  held  tlie  office  of  member  of  tlie  legislature  of  North  Carolina 

under  the  so-called  confederate  government  and  thus  given  aid  and  comfort  to  the 
rebellion. 

The  sitting  member  admitted  his  inability  to  take  the  test  oath,  and 
did  not  offer  to  qualify  until  after  Congress  had  passed  an  act  to  relieve 
him  from  disability.  (See  Private  Laws,  second  session  Forty-first  Con- 
gress, page  32.)  The  passage  of  this  act,  and  the  resolution  of  the 
House  directing  contestee  to  be  sworn  into  ofBce,  disposes  of  the  ques- 
tion of  eligibility. 

There  is  not  sufficient  proof  to  sustain  either  the  second,  third,  or 
fourth  grounds  of  contest.  That  a  few  persons  were  intimidated,  and 
sonae  others  defrauded  by  spurious  tickets  and  a  forged  circular,  is  more 
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than  probable;  but  there  is  no  proof  to  connect  contestee  with  any  of 
these  things,  and,  besides,  the  evidence  wholly  fails  to  show  that  a 
sufflcient  number  of  votes  were  affected  by  these  means  to  change  the 
result.  We  are  left,  therefore,  to  the  consideration  of  the  first  ground 
of  contest,  viz :  That  the  election  was  wholly  void  by  reason  of  a  failure 
to  comply  with  the  statutory  provisions  concerning  the  manner  of  con- 
ducting the  election. 

It  is  said  that  the  law  of  Xorth  Carolina,  rightly  construed,  required 
that  two  ballot-boxes  should  have  been  kept  at  each  poll,  and  that  all 
ballots  for  member  of  Congress  should  have  been  deposited  in  one,  and 
all  ballots  for  electors  for  President  and  Vice-President  in  the  other. 

There  seems  to  be  some  doubt  as  to  the  true  construction  of  the  stat- 
ute of  North  Carolina,  but  assuming  that  the  construction  contended 
for  by  contestant  is  correct,  we  are  of  opinion  that  the  statute  is  direc- 
tory only,  and  that  the  failure  to  provide  two  ballot-boxes,  and  the 
deposit  of  all  the  ballots  in  one  box,  did  not  render  the  election  void  in 
the  absence  of  fraud.  If  the  ballots  were  freely  cast,  if  they  were  hon- 
estly and  fairly  counted,  and  correctly  returned,  we  should  be  unwilling 
to  hold  that  a  mere  mistake  of  the  election  officers,  as  to  whether  the 
ballots  should  go  into  one  box  or  two,  should  be  allowed  to  defeat  the 
■will  of  the  majority. 

It  is  claimed  that  the  certificate  of  election  was  not  issued  to  contestee 
by  competent  authority ;  that  it  should  have  been  issued  by  the  sheriffs 
of  the  several  counties  comprising  the  district,  and  not  by  the  governor. 
The  law  upon  this  subject  is  not  cited  in  the  record,  and  the  point  is  not 
pressed.  Indeed,  it  has  been  rendered  immaterial  by  the  action  of  the 
House  in  accepting  the  credentials  of  contestee  and  ordering  him  to  be 
sworn  into  office  thereon.  We  may  remark,  however,  that  the  failure 
or  refusal  of  the  proper  officer  to  issue  a  certificate  of  election  would 
only  render  it  necessary  for  the  House  to  go  back  to  the  returns  and 
poll-books  and  ascertain,  if  possible,  from  these,  or  from  any  competent 
and  sufficient  evidence,  who  was  actually  elected,  and  award  the  seat 
accordingly. 

We  are  of  opinion,  therefore,  that  the  contestant  has  failed  to  sustain 
the  points  made  by  him  in  his  notice  of  contest,  with  the  exception  of 
the  fifth  point,  which  w^as  sustained  by  the  proof,  but  which  was  ren- 
dered immaterial  by  the  act  of  Congress  relieving  contestee  from  his 
disability. 

Your  committee  are  of  opinion  that  the  contestant  has  prosecuted  this 
contest  in  good  faith  and  with  reasonable  cause,  and  that  under  the 
practice  of  the  House  in  similar  cases  he  is  entitled  to  compensation  for 
the  expenses  incurred  by  him. 

We  therefore  recommend  the  adoption  of  the  accompanying  reso- 
lutions : 

Resolved,  That  I^athaniel  Boyden  is  not  entitled  to  a  seat  in  this  House 
as  a  Kepresentative  from  the  sixth  district  of  ISTorth  Carolina. 

Resolved,  That  Francis  E.  Shober  is  entitled  to  retain  his  seat  in  this 
House  as  a  Eepresentative  from  said  district. 

Resolved,  That  there  be  paid  to  Nathaniel  Boyden,  out  of  the  contin- 
gent fund  of  the  House,  the  sum  of  one  thousand  dollars  in  full  for  his 
expenses  in  contesting  the  seat  of  Hon.  Francis  B.  Shober  as  a  Repre- 
sentative from  the  said  sixth  district  of  North  Carolina. 
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SHEAFE  YS.  TILLMAK. 

The  governor  of  a  State  lias  no  right  to  throw  out  returns. 

The  vote  of  an  entire  county  was  rejected  by  the  committee  because  the  county 
court,  in  violation  of  the  law,  appointed  a  commissioner  of  registration  for  the  count}' 
It  was  held  that  he  was  not  even  a  de  facto  officer. 

Where  election  officers  did  not  take  the  oath  prescribed  by  the  law,  and  there  Were 
allegations  of  fraud,  the  poll  was  excluded. 

The  report  was  adopted,  (February.  15,)  yeas,  123;  nays,  60. 

January  10,  1871.— Mr.  G.  M.  Brooks,  from  the  Committee  of  Elections, 
made  the  following  report : 

The  Committee  of  Elections,  to  whom,  was  referred,  the  contested  election  case 
of  G.  A.  Sheaf  e  vs.  Lewis  Tillman,  from  the  fourth  congressional  district 
of  the  State  of  Tennessee,  submit  the  following  report: 

Before  proceeding  to  a  consideration  of  the  merits  of  this  case,  a 
question,  preliminary  in  its  nature,  first  should  be  disposed  of.  The, 
contestee  in  his  answer  claims  that  pontestant  did  not  serve  notice  of 
his  intention  to  contest  his  seat  within  the  time  required  by  statute,  and 
his  specification  is  as  follows : 

First.  Because  contestant  did  not  fil6  his  notice  or  deliver  a  copy  of  the  same  in  time. 
Respondent's  certificate  is  dated  and  was  issued  on  the  31st  of  December,  1868;  and 
contestant's  notice,  or  a  copy  of  it,  was  not  served  on  or  delivered  to  respondent  until 
the  19th  of  February,  1869,  more  than  thirty  days  after  the  date  and  issuance  of  the 
certificate  to  respondent. 

The  United  States  statute  of  February  19,  1851,  provides  that — 

Whenever  any  person  shall  intend  to  contest  an  election  he  shall,  within  tliirty  days 
after  the  result  of  such  election  shall  have  been  determined  by  the  officer  or  board  of 
canvassers  authorized  by  law  to  determine  the  same,  give  notice  in  writing  to  the 
member  whose  seat  he  designs  to  contest,  &c.     (9  Stat,  at  Large,  568.) 

To  decide  the  question  raised,  it  becomes  necessary  to  ascertain  at 
what  time  the  result  of  the  election  in  the  fourth  congressional  district 
was  determined  by  the  officers  "  authorized  by  law  to  determine  the 
same.-"' 

Section  880  of  the  Code  of  Tennessee,  page  232,  provides  that — 

The  governor  and  secretary  of  state  shall,  as  soon  as  the  returns  are  received,  in  the 
presence  of  such  electors  as  choose  to  attend,  compare  the  vote  in  these  several  cases, 
(among  others  for  members  of  Congress,)  and  declare  the  person  receiving  the  highest 
number  of  votes  duly  elected. 

From  this  provision  it  would  seem  that  it  was  the  intention  of  the 
law  that  the  governor  and  the  secretary  of  state  should  personally  meet 
and,  in  the  presence  of  such  electors  as  choose  to  attend,  make  a  com- 
parison of  the  votes.  From  the  evidence  introduced,  it  does  not  appear 
that  this  requirement  of  the  statute  was  ever  complied  with  by  a  com- 
parison of  the  votes  by  the  governor  and  ths  secretary  of  state  being 
personally  i)resent  together  and  performing  this  duty.  The  secretary 
of  state  in  October,  1869,  testified  that  he  had  not  seen  the  governor 
for  nearly  two  years ;  that  this  provision  of  the  code  had  been  treated 
as  only  directory  by  the  State  officers,  and  was  understood  only  to 
require  a  comparison  of  the  duplicates  which  ough  to  be  in  each  office, 
and  that  even  this  had  never  been  done  by  the  governor  and  secretary 
of  state  together  to  his  knowledge.  Without  deciding  the  question 
whether  the  above  officers  should  personally  compare  the  returns, 
unquestionably  the  governor  and  the  secretary  of  state,  by  the  Code 
of  'J'enuessee,  constitute  the  officers  referred  to  in  the  United  States 
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statute  of  February  19,  1851,  above  cited,  and  until  they  have  made  a 
comparison  of  the  votes,  and  definitely  and  finally  acted' upon  the  mat- 
ter, the  result  of  the  election  cannot  be  determined  in  such  manner  as 
to  bring  a  contestant  within  the  provisions  of  the  United  States  statute 
last  above  cited. 

The  testimony  introduced,  and  upon  which  the  contestee  relies  to 
show  that  the  result  of  the  election  was  determined  on  December  26, 
1868,  is  embraced  in  the  following  correspondence : 

Secretary  oif  State's  Office, 

Nashville,  Tennessee,  December  21,  1868. 
To  his  Excellency  Gov.  W.  G.  Brownlow,  Enoxville,  Tennessee: 

Dear  Sir:  At  the  request  of  Dr.  Boynton,  I  herewith  inclose  to  you  the  returns  of 
thj  fourth  congressional  district,  except  Bedford  County,  which  Mr.  Tillm.an  tells  me 
is  correct.    The  result  from  that  county  is,  Tillman,  1,448;  Sheafe,  1,046.    After  exam- 
ining the  returns,  please  return  them  to  this  offloe  for  future  reference. 
I  am,  very  respectfully,  &c., 

JESSE  FRENCH,  Clerk. 

[lDl\(;r38Cl,] 

Knoxville,  Tenxessee,  Decemher  26,  1868. 
Respectfully  returned  to  the  offlce  of  the  secretary  of  state.  I  would  throw  out  the 
vote  of  Lincoln  County,  as  the  election  was  held  hy  order  of  the  county  court,  and  the 
returns  made  by  the  coroner ;  the  law  requiring  elections  to  he  held  aud  returns  made 
by  the  commissioner  of  registration.  I  would  also  throw  out  the  vote  in  the  civil  dis- 
tricts of  the  counties  of  Coffee  and  Marshall,  in  which  it  appears  that  the  judges  of 
election  had  not  taken  the  necessary  oath,  &c. 

W.  G.  BROWNLOW. 

The  following-  is  the  reply  of  tlie  secretary  of  state  to  the  above  letter 
of  the  governor: 

Secretary  of  State's  Office, 

Nashville,  Tennessee,  January  6,  1869. 

After  a  careful  consideration  of  the  law  hearing  upon  the  duty  of  the  secretary  of 
state,  in  the  matter  of  election  returns,  I  am  satisfied  that  the  officer  has  no  voice  in 
the  settlement  of  such  questions  as  are  raised  hy  the  above  indorsement  of  his 
excellency  the  governor. 

The  secretary  of  state  being  the  proper  custodian  of  one  set  of  election  returns, 
under  section  879  of  the  Code,  and  the  governor  being  the  custodian  of  another  set,  it 
is  the  duty  of  these  two  officers  to  compare  these  two  sets  of  returns  as  soon  as  the 
returns  are  received.  The  only  duty  of  the  secretary  is  to  produce  the  triplicate 
returns  in  his  office  ■when  the  governor  produces  his,  and  compare  them  with  each 
other.    This  comparing  determines  who  is  elected. 

By  section  885,  the  governor  shall  "issue"  aud  "deliver"  the  commission  or  certifir 
cate  of  election.  The  only  business  of  the  secretary  is  to  countersign  and  seal  this 
commission  or  certificate,  without  regard  to  his  own  opinion  in  the  case.  It  is  not 
the  intention  of  the  law  that  the  governor  aud  secretary  should  constitute  a  board  of 
canvassers  to  correct  election  returns.  If  there  is  any  authority  of  this  kind  it  is  in 
the  governor  alone.  These  papers  are,  therefore,  returned  to  the  executive  office  for 
the  official  action  of  the  governor. 

A.  J.  FLETCHER, 

Secretary  of  State. 

It  was  in  evidence  that  there  appeared  in  the  Knoxville  Whig  of  the 
date  of  February  11, 1869,  a  paper  purporting  to  be  a  proclamation  of 
the  governor,  also  dated  February  11,  1869,  in  which  he  stated  that  he 
awarded  the  certificate  of  election  to  Lewis  Tillman  as  the  member  to 
Congress  from  the  fourth  district  in  Tennessee.  The  secretary  of  state 
testified  that  some  time  after  the  date  of  the  proclamation  he  counter- 
signed the  commission  to  Mr.  Tillman,  and  that  until  then  he  did  not 
know  who  would  get  the  commission. 

The  committee  are  of  the  opinion  that  if  the  i:)rovisions  of  section  880 
of  the  Code  ever  had  been  complied  with,  according  to  the  construction 
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given  to  the  section  by  the  secretary  of  state,  yet  there  had  been  no 
s.ich  determination  of  resnlt  of  the  election  as  required  by  the  United 
States  statute  of  February  19,  1851,  until  after  the  issuance  of  the  com- 
mission to  the  contestee  after  February  11,  1869,  and  therefore  the  no- 
tice, being  given  on  February  15, 1869," was  within  the  time  required  by 
statute.    The  committee  also  find  that  the  commission  was  antedated. 

The  following  counties  constitute  the  fourth  congressional  district  of 
the  State  of  Tennessee,  i.  c,  Lincoln,  Gdes,  Marshall,  Cannon,  Euther- 
ford,  Coffee,  Fi'anklin,  and  Bedford. 

The  returns  from  the  several  counties,  as  made  by  the  commissioners 
of  registration,  and  in  the  county  of  Lincoln  by  the  coroner,  are  as  tbl- 
lows: 

Tillmau.      Sheafe. 

Lincoln 5  554 

Giles 561  609 

Marshall 167  856 

Cannon 313  171 

Eutherford ...       957  839 

Coffee 156  406 

Franklin 248  110 

Bedford 1, 448      1, 046 

3,  855       4,  591 
It  also  appears  that  in  the  county  of  Franklin  the  follow- 
ing vote  was  cast,  but  rejected  by  the  commissioners 
of  registration  as  illegal 43  463 

Making  a  total  vote  of 3,  898      5, 054 

Deducting  Tillman's  from  Sheafe's  vote 3, 898 

Gives  a  majority  to  contestant  of 1, 156 


REVISION  BY   THE   GOVEKNOK. 

Upon  a  revision  of  the  vote  of  the  congressional  district,  made  by  the 
governor  of  Tennessee,  as  appears  by  a  copy  of  his  proclamation  hereto 
annexed  and  marked  A,  the  votes  of  a  county  and  parts  of  other  coun- 
ties were  thrown  out,  as  follows : 

Tillman.      Sheafe. 

The  entire  vote  of  the  county  of  Lincoln — 

The  whole  vote  of  Mhich  was 5  554 

•The  votes  of  districts  numbered  1,  3,  7,  and  10  of  the 

county  of  Coffee 45  114 

The  votes  of  districts  numbered  1,  4,  7,  13,  and  15  in  the 

county  of  Marshall ■-  9  509 

59      1, 227 
Which  being  deducted  from  the  vote  as  returned  by  the 

election  officers  or  those  acting  as  such 3,  855      4,  591 

3,  796      3, 364 
3,364 


Gives  a  majority  to  contestee  of 43 


o 
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And  upon  tbis  revision  of  the  governor  the  certificate  of  election  was 
awarded  to  contestee. 

There  is  no  law  of  the  State  of  Tennessee  that  gives  authority  to  the 
governor  to  reject  the  vote  of  any  county  or  part  of  a  county;  his  duty 
is  only  to  compare  the  returns  received  by  him  with  those  returned  to 
the  office  of  the  secretary  of  state,  and  upon  such  comijarisou  being 
made  to  "deliver  to  the  candidate  receiving  the  highest  number  of 
votes  iu  his  district  the  certificate  of  his  election  as  Eepresentative  to 
Congress."  (Code  of  Tennessee,  sec.  935,  page  239.)  If  illegal  votes 
have  been  cast,  if  irregularities  have  existed  in  the  elections  in  any  of 
the  counties  or  precincts,  if  intimidation  or  violence  has  been  used  to 
deter  legal  or  peaceable  citizens  from  exercising  their  rights  as  voters, 
to  this  House  must  the  party  deeming  himself  aggrieved  look  for  re- 
dress. This  great  power  of  determining  the  question  of  the  right  of  a 
person  to  a  seat  in  Congress  is  not  vested  in  the  executive  of  anj'^  State, 
but  belongs  solely  to  the  House  of  Representatives.  (Constitution 
United  States,  art.  1,  sec.  5.) 

The  action  of  the  governor,  so  far  as  he  has  thrown  out  the  votes  of 
counties  or  parts  of  counties,  is  to  be  disregarded,  and  the  matters  in 
dispute  are  to  be  settled  upon  the  actual  returns  and  the  evidence  intro- 
duced, independent  of  the  doings  of  the  executive.  We  will  therefore 
proceed  to  an  examination  of  the  returns,  and  the  evidence  relating  to 
the  counties  and  parts  of  counties  in  controversy,  and  to  the  points  in 
dispute  in  this  case. 

LINCOLN   COUNTY. 

The  election  laws  of  Tennessee  require — 

"  That  the  governor  of  the  State  shall  appoint  a  commissioner  of  registration  for 
each  and  every  county  in  the  State,"  (act  Febrnary  25,  1867,  chap.  26,  sec.  2,)  by  whom 
"the  jadges  and  clerks  of  all  elections  shall  be  .selected  and  appointed  in  each  county," 
(ib.,  sec.  10,)  and  whose  duty  it  is  "  to  hold  all  elections."  (Act  February  26, 1868,  chap. 
51,  sec.  1.) 

The  statute  of  the  State  of  Tennessee  passed  February  26,  1868,  sec- 
tions 1  and  2,  provides  as  follows: 

Section  1.  Be  it  enacted  liy  the  general  assenibhj  of  the  State  of  Tennessee,  That  the  gov- 
ernor of  the  State  he  authorized,  and  he  is  hereby  fully  empowered,  to  set  aside  the 
registration  of  any  county  in  this  State,  or  any  part  thereof  of  said  registration,  when 
it  shall  be  made  to  appear  to  the  satisfaction  of  the  governor  that  frauds  and  irregu- 
larities have  intervened  iu  the  registration  of  voters  iu  such  county.  The  governor 
shall  make  known  such  fact,  and  set  aside  said  part  or  whole  of  said  registration,  when 
frauds  are  shown  to  have  been  committed,  by  proclamation. 

Sec.  2.  Be  it  furtha-  enacted,  That  all  acts  of  the  governor  declaring  registrations  in 
the  different  counties  of  this  State  by  proclamation  null  and  void,  and  removing  the 
registers  of  said  counties  and  appointing  others,  are  hereby  legalized,  and  full  power 
given  the  governor-  to  remove  county  commissioners  of  registration  for  dereliction  of_ 
duty,  frauds  or  irregularities  ;  and  the  appointment  of  other  commissioners  of  registra-' 
tion  is  hereby  confirmed,  together  with  all  other  acts  done  by  him  under  the  registration 
law,  passed  March  8,  1867,  whether  said  act,  known  as  ''An  act  to  amend  section  2114, 
article  2,  chapter  4,  of  the  Code  of  Tennessee,  and  for  other  purposes,"  justified  the  gov- 
ernor in  his  action  or  not. 

Some  time  prior  to  the  November  election,  1868,  the  following  procla- 
mation was  published  in  the  papers  circulating  in  the  county  of  Lincoln: 

PKOCLAMATION. 

ExEcuTivB  Office, 
Nashvilh,  Tennessee,  October  19,  1868. 
Whereas  by  an  act  of  the  general  assembly  of  the  State  of  Tennessee,  entitled  "An 
act  to  legalize  the  acts  of  the  governor,"  passed  February  26,  1868,  it  is  made  the  duty 
of  the  governor,  when  frauds  and  irregularities  have  intervened  to  the  registration  of 
any  county,  to  set  aside  part  or  whole  of  said  registration  by  proclamation ;  and  whereas 
it  has  been  made  known  to  me  that  frauds  and  irregularities  have  occurred  in  the  reg- 
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istration  of  the  comity  of  Lincoln :  Now,  therefore,  I,  William  G.  Brownlow,  governor 
of  the  State  of  Tennessee,  by  virtue  of  the  authority  in  me  vested,  and  in  the  discharge 
of  the  duty  imposed  upon  me  by  the  first  section  of  the  aforesaid  act  of  the  general 
assembly,  do  hereby  set  aside  and  declare  null  and  void  all  that  part  of  the  registration 
of  our  county  of  Lincoln  made  by  A.  H.  Eussell,  late  registration  commissioner. 

In  testimony  whereof  I,  William  6.  Brownlow,  governor  as  aforesaid,  have  here- 
unto set  ray  hand  and  caused  the  great  seal  of  the  State  to  be  affixed,  at  the  depart- 
ment in  Nashville,  on  this  19th  day  of  October,  1868. 

[seal.]  W.  G.  brownlow. 

By  the  governor : 

A.  J.  Fletchhk,  Sea-etarxj  of  State. 

Upon  the  proranlgation  of  the  above,  the  evidence  discloses  that  there 
was  a  general  belief  in  the  county  that  the  governor,  by  this  proclama- 
tion, removed  the  commissioner  of  registration  for  Lincoln  County  from 
his  office,  and  no  appointment  of  any  commissioner  having  been  made 
up  to  the  time  of  the  election,  many  voters  did  not  attend  the  polls,  not 
considering  that  any  legal  election  could  be  held  until  such  appointment 
had  been  made. 

On  the  second  day  of  Ifovember,  18G8,  the  day  preceding  the  presi- 
dential election,  the  county  court  for  the  county  of  Lincoln  appointed 
one  "0.  S.  Wilson  to  open  and  hold  the  election  in  Lincoln  County, 
for  President  of  the  United  States  and  member  of  Congress,  as  the 
sheriff,  F.  W.  Keith,  refused,  in  open  court,  to  hold  said  election  for 
want  of  time."  Said  Wilson,  acting  nnder  this  appointment,  selected 
deputies,  judges,  and  clerks  in  seven  of  the  twenty-live  districts  in  this 
county,  and  in  those  districts  only  were  elections  held,  and  the  returns 
were  made  by  said  Wilson,  and  signed  by  him  as  coroner,  by  which  it 
appears  that'  Tillman  received  5,  and  Sheafe  554  votes.  Contestant 
claims  that  the  act  of  the  governor  in  setting  aside  the  registration  of  Lin- 
cold  County  was  unconstitutional  and  void,  and  that  by  virtue  of  the 
provisions  of  the  Code  of.  Tennessee,  section  839,  page  226,  which  is  as 
follows : 

The  sheriff,  or,  if  he  is  a  candidate,  the  coroner,  or,  if  there  be  no  coroner,  some  per- 
son appointed  by  the  county  court,  shall  hold  all  popular  elections ;  and  said  officer  or 
person  shall  appoint  a  sufficient  number  of  deputies  to  hold  said  elections. 

There  being  a  vacancy  in  the  ofSce  of  commissioner  of  registration, 
the  appointment  of  Wilson  to  open  and  hold  the  election  was  legal  and 
binding. 

It  is  not  necessary  to  discuss  the  question  of  the  constitutional  powers 
of  the  governor  to  set  aside  a  registration,  for  if  this  act  of  his  was 
unconstitutional,  and  he  had  no  power  to  set  aside  a  registration  and 
remove  a  commissioner,  then  there  was  no  vacancy;  the  commissioner 
had  not  been  deprived  of  his  ofQce,  and  he  was  the  only  person  by  law 
authorized  to  hold  the  election.  But  if  this  act  of  the  governor  did  have 
the  effect  of  removing  the  commissioner,  the  county  court  had  no  right 
under  the  statute  to  appoint  an  election  officer;  the  act  of  February  26, 
1867,  ch.  26,  sec.  2,  above  referred  to,  vested  the  appointing  power  of 
these  officers  wholly  in  the  executive,  and  lepealed  all  laws  in  conflict 
therewith.  Wilson,  therefore,  held  his  office  under  no  color  of  legal 
authority ;  was  not  even  an  officer  de  facto,  but  was  a  mere  usurper,  and 
all  acts  done  by  him  as  such  officer  were  illegal  and  void  ;  and  when  it 
appears  that  Wilson  was  appointed  by  the  court  only  the  day  prior  to 
tlie  election,  so  that  it  would  have  been  impossible  that  due  notice  of 
his  appointment  or  of  the  election  could  have  been  given  ;  that  elections 
were  held  in  only  seven  of  the  twenty-five  districts  of  the  county ;  that 
it  was  generally  understood  that  there  was  no  officer  legally  appointed 
to  hold  the  elections,  and  that  voters  did  not  attend  the  polls  on  that 
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accouut;  and  wheu  it  further  found  that  there  existed  in  the  county 
organizations  of  men,  mounted,  armed  and  disguised,  and  known  by  the 
name  of  the  Ku-Klux  Klan,  banded  together  for  political  purposes,  who, 
by  their  threats  and  violence,  intimidated  and  deterred  voters  from 
attending  the  polls,  there  could  not  have  been,  and  was  not  such  a  full 
and  free  expression  of  the  will  of  the  voters  as  is  deemed  necessary  to 
constitute  a  fair  election.  The  committee,  therefore,  is  of  the  opinion 
that  this  election  had  no  semblance  of  legality,  and  that  the  entire  vote 
of  Lincoln  County  should  be  rejected. 

MARSHALL   COUNTY. 

The  commissioner  of  registration  of  this  county  in  his  return  states 
that  in  the  districts  numbered  1,  4,  7,  13,  and  15,  which  gave  Tillman  9 
and  Sheafe  559  votes,  "no  oath  accompanied  the  poll-box,  but  all  certi- 
fied to  be  held  according  to  law."  And  the  evidence  introduced  does 
not  disclose  that  the  oath  required  by  statute  was  taken  and  subscribed 
in  the  above  districts  in  conformity  to  law. 

The  committee  adheres  to  the  principle  enunciated  in  the  contested 
election  cases  of  Barnes  vs.  Adams,  second  session  of  this  Congress,  viz, 
that  it  is  not  essential  to  the  validity  of  an  election  that  the  officers 
should  be  sworn,  or  should  in  all  things  be  held  to  the  strict  require- 
ments of  the  law,  so  far  as  their  qualifications  for  the  office  which  they 
hold  are  concerned.  If  it  appears  that  there  was  no  fraud  in  the  election, 
that  it  had  been  fairly  conducted,  and  that  there  was  an  opportunity 
for  a  full  expression  of  the  Mall  of  the  voters  at  the  ballot-box,  the  mere 
fact  of  the  omission  of  an  officer  to  take  the  oath  prescribed  by  law  will 
not  vitiate  an  election.  But  if,  on  the  other  hand,  the  election  was  not 
fairly  conducted,  if  there  was  fraud  in  the  ballot,  if  it  should  appear 
that  there  was  an  organized  attempt  of  a  class  of  x>ersons  in  the  county 
to  prevent  citizens  of  one  particular  political  belief  fiom  depositing  their 
votes  freely  and  peaceably,  if  intimidation  was  used  to  control  the  voters, 
and  by  these  means  there  was  not  a  full,  fair,  and  free  expression  of  the 
will  of  the  voters  at  the  ballot-box,  then,  in  such  voting  precincts  where 
the  requirements  of  law  were  not  complied  with,  the  vote  should  be 
rejected. 

In  the  county  of  Marshall  the  evidence  declares  the  existence  of  the 
Ku-Klux  Klan  in  the  community.  A  colored  man  testified  that  for  about 
two  months  prior  to  the  election  disguised  men  were  often  at  his  house 
in  the  night ;  that  bis  house  was  fired  into,  and  once  he  was  struck  by 
a  ball;  tbat  he  went  into  another  district  and  voted  the  republican 
ticket;  that  after  the  election  his  house  was  surrounded,  and  while 
attempting  to  escape  he  was  fired  at;  was  told  by  these  men  that  he 
^vias  thus  treated  because  he  voted  against  them.  Others  testified  to  the 
existence  of  this  band  of  disguised  men  in  the  county ;  that  the  organ- 
ization was  of  a  political  character,  and  that  its  effect  was  to  intimidate 
and  deter  the  republican  voters  from  the  polls.  From  the  evidence 
introduced  the  committee  are  of  opinion  that  the  state  of  affairs  existing 
in  this  county  precluded  a  fr(?e  expression  of  public  sentiment  at  the 
polls,  and  reject  the  vote  of  th6  above  districts. 

COFFEE   COUKTY. 

In  the  districts  numbered  3  and  7,  of  this  county,  which  gave  Tillman 
24  and  Sheafe  87  votes,  the  requirements  of  the  law  in  subscribing  the 
oath  by  the  election  officers  were  not  complied  with. 
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The  evidence  shows  that  great  fear  and  dread  of  the  Ku-Klux  pre- 
vailed among  the  republicans  in  this  county;  that  through  fear  many 
republicans  did  not  vote;  that  white  and  black  republicans  were  whipped. 
One  colored  man  stated  that  about  one  month  after  the  election  he  was 
tied  over  a  log  and  struck  on  the  skin  two  hundred  lashes,  and  was  so 
whipped  for  voting  the  radical  ticket.  Another  colored  man  testified 
that  the  night  before  the  election  his  house  was  visited  by  the  Ku-Klux, 
his  windows  smashed  and  his  floor  torn  up,  and  that  he  voted  for  Sheafe 
through  fear;  others  testified  that  the  effect  of  the  existence  and  law- 
less acts  of  this  disguised  band  of  men  in  the  county  was  to  keep  repub- 
licans from  attending  the  elections  and  to  cause  some  of  them  to  vote 
the  democratic  ticket.  The  requirements  of  the  law  not  being  strictly 
complied  with  in  the  above  districts,  and  this  taken  in  connection  with 
the  intimidation  and  lawless  violence  that  pervaded  the  county  some 
time  before  and  after  the  election,  should  exclude  the  vote  of  the  third 
and  seventh  districts  of  Ooftee  County. 

FKANKLIN   COUNTY. 

In  making  his  return  the  commissioner  of  registration  for  this  county 
did  not  include  the  votes  of  districts  numbered  1,  4, 10, 12,  and  15,  which 
gave  for  Tillman  43  and  for  Sheafe  463  votes,  on  the  ground  "that  the 
votes  were  illegal,  inasmuch  as  neither  judges  and  clerks  were  sworn 
according  to  law,  and  many  voted  without  certificates."  In  the  first 
district,  in  which  Tillman  received  3  and  Sheafe  293  votes,  the  poll-book 
was  among  the  papers  in  evidence ;  no  oath  accompanied  the  same,  and 
no  statement  or  certificate  appeared  that  any  of  the  officers  were  sworn; 
testimony  was  introduced  showing  that  all  the  oflQcers  were  sworn  except 
the  one  who  held  the  election.  It  also  appeared  in  evidence  that  some 
persons  voted  without  proper  certificates,  and  that  the  frauds  perpe- 
trated at  the  election  were  so  flagrant  that  the  crowd  about  the  ballot- 
box  regarded  it  as  a  huge  joke  and  seemed  to  enjoy  it  as  such.  It  also 
appeared  that  the  Ku-Klux  visited  this  district  at  times  during  the 
spring  and  summer  of  1868,  in  various  numbers,  at  one  time  from  ten 
to  fifteen,  at  another  time  from  thirty  to  forty,  and  the  night  before  the 
election  they  were  present  in  Winchester  to  about  the  number  of  thirty- 
five  i  that  some  colored  persons,  through  their  dread  of  the  Ku'Klux, 
slept  in  barns  and  out-houses  away  from  their  homes  for  some  days 
before  and  immediately  after  the  I^^ovember  election,  1868;  that  at  first 
the  presence  of  the  Ku-Klux  seemed  only  to  affect  the  negro,  but  by  and . 
before  the  said  November  election,  the  public  mind  of  both  white  and 
colored  became  more  excited;  that  the  result  of  their  visit  the  night 
before  the  election  was  to  intimidate  the  republicans,  and  that  on  this 
account  voters  did  not  come  to  the  polls.  For  the  above  reasons  the 
committee  reject  the  vote  of  this  district.  In  the  remaining  districts  of 
this  coun^ty  not  allowed  by  the  commissioner,  no  satisfactory  evidence 
has  been  introduced  to  justify  his  action  in  rejecting  the  vote. 

IMPOETED  VOTES. 

The  contestant  alleges  that  "many  persons  not  residents  of  the  county 
where  they  were  permitted  to  vote,  voted  at  said  election  for  contestee. 
The  evidence  upon  this  point  relates  to  the  seventh  or  Eock  Creek  district 
of  Franklin  County.  Witnesses  for  contestant  (most  of  them  were  not 
residents  of  the  district,  but  present  there  at  the  election)  testify  that  a 
large  number  of  negroes  were  present  at  the  polls  of  this  district;  that 
H.  Mis.  Doc.  152- — 58 
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they  were  not  known  to  the  witnesses,  many  of  whom  were  old  residents 
of  the  county,  and  well  knew  the  inhabitants;  that  several  of  the  negroes 
said  they  did  not  live  in  the  county;  that  certificates  of  registration 
-were  handed  to  them  with  the  Grant  and  Tillman  tickets  folded  in  them, 
and  that  from  forty  to  sixty  of  these  votes  were  polled  illegally. 

The  commissioner  of  registration  and  one  of  the  judges  of  election 
were  witnesses  for  the  contestee,  and  from  their  testimony  it  appeared 
that  there  were  some  forty  negroes  who  lived  in  Franklin  County  at 
work  on  a  railroad  in  another  county,  who  came  to  this  district,  it  being 
the  nearest  place  for  them  to  vote  in  Franklin  County ;  that  some  of 
contestant's  friends  were  at  the  polls  and  challenged  such  voters  as  they 
deemed  bad  no  right  to  vote,  and  that  some  ten  to  fifteen  colored  votes 
were  throwu  out,  and  that  no  illegal  votes  were  polled.  It  was  also  in 
testimony  that  some  fifty  raiders  were  present  at  the  polls  with  guns 
and  with  pistols  drawn,  and  by  reason  of  the  intimidation  created  by 
the  presence  and  actioiis  of  these  men  some  thirty  of  the  negroes  were 
debarred  from  voting.  The  whole  testimony  is  conflicting  and  unsatis- 
factory. It  may  have  been  that  some  persons  voted  for  the  contestee 
who  were  not  qualified,  and  that  some  of  the  friends  of  contestee  were, 
by  intimidation  at  the  polls,  prevented  from  voting,  but  as  neither  the 
returns  show,  nor  does  it  appear  in  evidence,  how  many  votes  were  given 
for  each  of  the  two  candidates,  (it  only  appearing  that  the  whole  vote 
was  eighty-one,)  the  committee  do  not  feel  justified  in  disturbing  the  vote 
of  this  district. 

EEPtrSAL   OP   COMMISSIONER  TO   ISSUE   CERTIFICATES. 

Contestant,  in  his  fifth  and  sixth  specifications,  claims  that  the  com- 
mis.sioners  "refused  certificates  to  those  entitled  to  them  who  differed 
froni  them  politically,  and  gave  certificates  to  those  not  entitled  who 
were  their  political  friends,''  and  that  "the  commissioner  signed  blank 
certificates  to  other  parties,  who  filled  them  with  names  and  delivered 
them  to  parties  not  entitled  to  them."  The  evidence  of  the  unlawful 
issuance  of  certificates  is  mostly  confined  to  those  issued  and  used  at 
the  election  in  the  seventh  district  of  Franklin  County,  and  the  deter- 
mination of  the  committee  upon  the  vote  of  that  district  as  above  will 
preclude  the  necessity  of  any  further  allusion  to  the  evidence  upon  this 
point. 

The  testimony  introduced  tending  to  show  that  the  commissioner 
unlawfully  withheld  certificates  from  those  entitled  to  them  is  not  made 
out  to  the  satisfaction  of  the  committee. 

The  committee  have  passed  upon  all  the  specifications  of  the  contest- 
ant and  counter  allegations  of  the  contestee  that  they  deem  material  to 
the  determination  of  this  contest,  and  make  the  following 

SUMMARY. 

Tillman.      Sheafe. 

Total  vote  as  returned  by  the  commissioners  of  registra- 
tion, by  the  coroner  of  Lincoln  County,  and  the  vote  of 
the  districts  in  Franklin  County  returned  by  the  com- 
missioners as  illegal 3,  898      5, 054 

From  which  deduct  the  vote  of  Lincoln 

County 5  534 

-The  vote  of  districts  Nos.  1,  4,  7,  13,  and 

15  of  Marshall  County 9  539 
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Tillman.     Sheafe.     Tillman.        Sheafe. 

The  vote  of  districts  Kos.  3  and  7,  of  Coffee 

Couuty 24  87 

The  vote  of  district  No.  1  of  Franklin  County      3         293 


41      1, 493 


41      1, 493 


Leaves  \ote  as  follows 3, 857      3,  561 

Deduct  Sheafe's  vote  from  Tillman's 3, 561    == 

Gives  Tillman  a  majority  of 296 


The  committee  therefore  submit  the  following  resolutions,  and  recom- 
mend their  passage : 

Resolved,  That  G.  Ar  Sheafe  was  not  duly  elected,  and  is  not  entitled 
to  a  seat  in  this  House  as  a  Eepresentative  in  the  Forty-first  Congress 
from  the  fourth  congressional  district  of  the  State  of  Tennessee. 

Resolved,  That  Lewis  Tillman  was  duly  elected  as  Eepresentative  in 
the  Forty-first  Congress  from  the  fourth  congressional  district  of  the 
State  of  Tennessee,  and  is  entitled  to  retain  his  seat  as  such. 

Resolved,  That  C.  A.  Sheafe  having  contested  the  seat  of  the  Hon. 
Lewis  Tillman  as  a  Kepresentative  in  this  House  from  the  fourth  con- 
gressional district  of  the  State  of  Tennessee,  in  good  faith  and  with 
probable  cause,  there  shall  be  paid  to  him  out  of  the  contingent  fund  of 

the  House  of  Representatives  the  sum  of dollars,  in  full  for  his 

expenses  in  such  contest. 


TENNESSEE   CONGRESSMEN, 

ProelamaHon  iy  the  governor. —  Votes  thrown  out  and,  radicals  elected. 

Whereas  an  election  was  held  on  the  3d  of  November  for  eight  members  of  Congress 
for  the  eight  congressional  districts  in  the  State  of  Tennessee,  and  also  for  one  for  the 
State  at  large;  and  whereas  E.  E.  Bntler,  Horace  Maynard,  William  B.  Stokes,  William 
F.  Prosser,  Samuel  M.  Arnell,  and  Isaac  E.  Hawkins  were  respectively  elected  from  the 
tirst,  second,  third,  fifth,  sixth,  and  seventh  districts,  as  members  of  the  Forty-first  Con- 
gress, by  a  majority  ranging  at  from  two  to  ten  thousand,  as  also  was  John  B.  Eogers 
for  the  State  at  large ;  and  whereas  there  exists  no  controversy  in  regard  to  the  election 
of  these  gentlemen,  I  have  this  day  caused  certificates  of  election  to  be  made  out,  in 
due  form,  for  each  of  the  gentlemen  above  named;  and  whereas  in  the  fourth  and 
eighth  districts  contests  exist  between  rival  candidates : 

Now,  therefore,  I,  William  6.  Brownlow,  governor  of  Tennessee,  do  submit  the  fol- 
lowing statements,  and  the  conclusions  at  which  I  have  arrived,  after  considering  all 
the  facts  in  the  case : 

Fr>jm  the  returns  in  the  ofSce  of  the  secretary  of  state,  it  seems  that,  in  the  fourth 
district,  Sheafe  received  666  votes  more  than  Tillman.  But,  correcting  the  returns  by 
the  law  governing  in  such  cases,  by  throwing  out  the  vote  of  Lincoln  County,  as  the 
election  was  held  by  order  of  the  county  court,  and  the  returns  were  made  by  the  cor- 
oner—the law  requiring  elections  to  be  held  and  returns  made  by  the  commissioner  oi 
registration ;  and  by  throwing  out  the  vote  in  the  civil  districts  of  the  counties  of 
Coffee  and  Marshall,  in  which  it  ai)pears  that  the  judges  of  election  had  not  taken  the 
necessary  oath,  tlie  vote  for  that  district  would  stand  as  follows:  For  Sheafe,  3,363 ;  and 
for  Tillman,  3,795 ;  leaving  Tillman's  majority  433.  I  therefore  award  the  certificate 
to  Lewis  Tillman. 

The  returns  from  the  eighth  district  show  that  John  W.  Leftwich  received  6,  532 
votes,  W.  J.  Smith  5,543  votes,  and  David  A.  Nunu  4,026  votes,  giving  Leftwich  989 
majority  over  Smith. 
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I  utterly  repudiate  the.  vote  of  Tiptou  County,  as  an  exhibition  of  the  most  stu,- 
pendous  fraud  perpetrated  in  the  State  (luring  the  late  election.  I  also  oast  out  the 
Tote  of  Fayette  County,  as  held  in  open  violation  of  the  franchise  law.  Besides  these, 
a  supplemental  return  by  the  commissioner  of  registration  for  Shelby  County  gives,  for 
that  county  alone,  an  addition  of  about  700  votes  in  favor  of  W.  J.  Smith  over  Left- 
TPich,  all  of  -which  gives  Smith  a  clear  majority  of  over  a  thousand  above  Leftwich.  I 
therefore  award  the  certificate  of  election  to  W.  J.  Smith.  * 

If  there  had  been  no  other  law  to  be  regarded  in  the  issuance  of  compiissions  or 
certificates  to  the  members  of  Congress  but  the  Code,  (sec.  935,)  my  duty  would  have 
been  quite  plain.  But  the  "  act  to  limit  the  elective  franchise"  has  been" since  passed. 
It  proposes  a  great  change — I  may  say  revolution— iu  our  elective  system.  It  announces 
that  a  large  portion  of  our  people  have  made  war  upon  the  Government,  and  are  unsafe 
depositaries  of  the  elective  franchise.  It  provides,  moreover,  for  a  registration  of  voters, 
and  declares  that  no  one  is  a  legal  voter  unless  he  shall  have  a  certificate  of  registration, 
and  that  certificate  must  be  obtained  in  a  legal  way.  A  valid  registration  becomes 
indispensable  to  a  valid  election.  With  official  information  before  me  that  the  votes 
east  for  a  candidate  are  illegal,  and  his  election  void,  and  that  the  Ku-Klux  Klans  have 
used  violence  and  other  means  of  intimidation  to  deter  legal  voters  from  exercising  the 
franchise,  I  cannot,  and  will  not,  certify  that  he  is  "regularly  elected  according  to  the 
laws  of  the  State."  Whatever  others  may  think  of  my  daity,  I  will  not  declare,  in  a 
certificate  or  otherwise,  that  the  election  was  regular  in  counties  or  districts,  when  I 
officially  know  that  it  was  not  regular. 

In  these  conclusions  I  am  happily  relieved  of  much  responsibility  by  the  fact  that 
my  decision  is  not  conclusive.    The  question  is  still  open  for  the  decision  of  Congress. 

In  testimony  whereof,  I  have  signed  the  foregoing  in  the  executive  department,  and 
affix  the  great  seal  of  the  State,  this  11th  day  of  February,  A.  D.  1869. 

W.  G.  BEOWNLOW. 


MINOEITY  EEPOET. 

January  30,  1871. — Mr.  Dox,  of  the  Sub-Committee  of  Elections,  made 
the  following  minority  report : 

The  8ub- Committee  of  Elections,  to  whom  this  case  was  referred,  hy  permis- 
sion of  the  House,  respectfully  submits  the  following  report,  which  expresses 
the  reasons  for  his  dissent  from  the  coticlusions  of  the  majority: 

Although  dissenting  from  the  majority  of  the  committee  in  the  con- 
clusion which  they  have  reached  in  this  case,  the  undersigned  is  grati- 
iied  in  finding  so  much  in  the  report  of  the  majority  to  which  he  can 
give  his  assent.  ' 

He  concurs  with  the  majority  of  the  committee  in  the  opinion  that  the 
notice  given  by  the  contestant  (Sheafe)  was  sufficient. 

He  concurs  with  the  majority  of  the  committee  that  the  contestant 
received  1,156  more  votes  than  the  contestee,  Mr.  Tillman,  for  Eepresent- 
ative  in  Congress  at  said  election, 

He  also  concurs  with  the  majority  of  the  committee  in  regarding  the 
action  of  the  then  governor  of  Tennessee,  ( W.  G.  Brownlow,)  in  throw- 
ing out  the  entire  vote  of  Lincoln  County ;  the  votes  of  districts  numbered 
1,  3,  7,  and  10  of  Coffee  County ;  the  votes  of  districts  numbered  1,  4,  7, 
13,  and  15  in  the  county  of  Marshall,  and  certain  districts  in  the  county 
of  Franklin,  whereby  contestant  loses  1,690  votes,  and  contestee  102 
votes,  as  an  unlawful  and  arbitrary  exercise  of  executive  power,  and  to 
be  disregarded  by  the  committee.  In  the  language  of  the  report  of  the 
majority  of  the  committee — 

There  is  no  law  of  the  State  of  Tennessee  that  gives  Authority  to  the  governor  to 
reject  the  vote  of  any  county  or  part  of  a  county  ;  his  duty  is  only  to  compare  the 
riiturns  received  by  him  with  those  returned  to  the  office  of  the  secretary  of  state,  and 
upon  such  comparison  being  made,  to  "  deliver  to  the  candidate  receiving  the  highest 
number  of  votes  in  his  district  the  certificate  of  his  election  as  Representative  to  Con- 
gress." (Code  of  Tennessee,  sec.  935,  page  239.)  If  illegal  votes  have  been  cast,  if 
irregularities  have  existed  in  the  elections  in  any  of  the  counties  or  precincts,  if  intimi- 
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elation  or  violence  has  been  used  to  deter  legal  or  peaceable  citizens  from  exercising 
their  rights  as  voters,  to  this  House  must  the  party  deeming  himself  aggrieved  look 
for  redress.  This  great  power  of  determining  the  question  of  the  right  of  a  person  to 
a  seat  in  Congress  is  not  vested  in  tlie  executive  of  any  State,  but  belongs  solely  to  the 
House  of  Representatives.     (Constitution  United  States,  art.  1,  sec.  5.) 

The  action  of  the  governor,  so  far  as  he  has  thrown  out  the  votes  of  counties  or  parts 
of  counties,  is  to  be  disregarded,  and  the  matters  in  dispute  are  to  be  settled  upon  the 
actual  returns  and  the  evidence  introduced,  independent  of  the  doings  of  the  executive. 

The  denial  of  the  certificate  of  election  to  Mr.  Sheafe,  the  contestant 
in  this  case,  by  the  governor  of  Tennessee,  was  an  act  of  usurpation 
committed,  and  a  wrong  done  to  the  prejudice  of  that  gentleman,  with- 
out a  shadow  of  authority  by  the  laws  of  either  the  State  of  Tennessee 
or  of  the  United  States. 

Had  the  law  been  respected  by  the  governor,  Mr.  Sheafe,  who  was 
elected  by  the  peoplej  a,nd  whose  prima  facie  right  to  the  certificate  can- 
not be  questioned,  would  have  been  returned  to  this  House,  (which 
alone  has  the  right  and  power  to  determine  the  questions  involved  in 
this  case,)  and  not  Mr.  Tillman,  who  comes  here  elected  and  accredited 
alone  by  the  governor  of  Tennessee,  after  being  defeated  by  a  large 
majority  at  the  polls. 

But  while  all  of  the  members  of  the  committee  agree  in  the  suffi- 
ciency of  the  notice  of  the  contest  given  by  the  contestant,  and  that  con- 
testant had  a  majority  of  the  votes  polled,  and  also  in  the  unauthorized 
action  of  the  governor  in  "  setting  aside  "  the  vote  of  the  county  and 
parts  of  other  counties  at  his  pleasm^e,  yet  a  majority  of  the  committee 
have  found  reasons  which  escaped  even  the  vigilance  and  scrutiny  of 
the  theii  governor  of  Tennessee  for  denying  to  Mr.  Sheafe  the  seat  in 
this  House,  to  which  he  was,  in  the  opinion  of  the  undersigned,  most 
clearly  and  lawfully  elected. 

It  was  certainly  not  through  inadvertence  that  Governor  Brownlow, 
in  determining  who  was  elected  to  represent  the  fourth  congressional 
district  of  Tennessee  in  the  Forty-first  Congress,  in  his  proclamation 
omitted  to  notice  the  causes,  to  wit,  intimidation  of  voters  by  Ku-Klux 
and  other  lawless  bodies,  which  the  majority  of  the  committee  have  re- 
garded as  sufficiently  established  by  the  testimony  taken  in  the  case  to 
warrant  them  in  taking  from  the  contestant  1,493  votes,  and  enough  to 
elect  his  competitor  (from  whom  but  41  votes  are  taken)  by  a  majority 
of  296  votes. 

An  examination  of  Governor  Brownlow's  proclamation,  dated  the  11th 
da;y-  of  February,  1869,  more  than  three  months  after  the  election,  will 
show  that  as  ardent  a  republican  as  Governor  Brownlow,  who  certainly 
cannot  be  charged  with  any  lack  of  zeal  in  the  service  of  his  party,  had 
not  then  learned  that  the  intimidation  of  voters  was  sufficient  to  justify 
him  in  electing  Tillman,  who  had  been  defeated  by  1,156  majority  of 
the  popular  vote  in  favor  of  Mr.  Sheafe. 

In  order  to  effect  that  object  he  was  compelled  to  resort  to  a  revision' 
of  the  returns  made  by  his  own  appointees,  (not  one  of  whom  has  any- 
thing to  say  about  intimidation  in  his  return,)  and  to  a  general  expur- 
gation of  the  votes,  rejecting  the  vote  of  one  entire  county  (Lincoln)  and 
of  parts  of  divers  other  counties  throughout  the  district. 

That  it  was  not  through  inadvertence  that  intimidation  was  not 
assigned  by  the  governor  as  a  cause  for  defeating  the  choice  of  the  peo- 
ple in  the  election  of  their  Eepresentative  in  Congress,  is  evident  from 
the  fact  that  in  the  same  proclamation  intimidation  is  charged  to  have 
prevailed  in  anotlier  district,  (the  8th,)  yet  it  is  not  mentioned  as  a  cause 
for  disregarding  the  will  of  the  people,  as  expressed  through  the  ballot- 
box  in  this,  the  4th  district. 


918  DIGEST   OP   ELECTION   CASES. 

(See  proclamation  of  Governor  Browrilow,  Exhibit  A,  at  the  conclusion 
of  majority  report.) 

The  undersigned  therefore  conludes  that  the  charge  of  intimidation 
of  voters,  and  of  Ku-Klux  outrages,  affecting  the  election  in  this  case^ 
■was  not  thought, of  by  the  governor  of  Tennessee,  nor  by  Mr.  Tillman, 
the  contestee,  as  sufficiently  sustained  to  warrant  its  use  for  the  purposes 
of  this  contest  until  many  months  after  the  election  in  November,  1868. 

The  undersigned  would  respectfully  call  the  attention  of  the  House 
to  the  following  propositions,  which  will  not  be  controverted,  and  which 
make  it  impossible  for  him  to  assent  to  the  conclusions  reached  by  a 
majority  of  the  committee  in  this  cause: 

1.  No  person  could  vote  at  the  election  in  question  unless  authorized 
to  do  so  by  an  officer  called  a  commissioner  of  registration,  who  could 
only  be  appointed  by  the  governor,  W.  Gr.  Brownlow. 

2.  All  of  the  officers,  judges,  and  clerks  (except  in  the  county  of  Lin- 
coln) who  held  this  election,  were  either  appointed  by  the  same  governor 
or  by  his  said  appointees,  the  said  commissioners  of  registration. 

3.  The  governor  claimed  and  exercised  the  power  of  setting  aside  and 
annulling  the  registration  of  voters  made  by  his  own  appointees  as 
aforesaid,  at  his  mere  option  and  pleasure. 

4.  In  no  case  did  a  commissioner  of  registration  (all  of  whom  were 
republicans  and  appointed  as  aforesaid  by  the  governor)  assign  as  a 
reason  for  the  rejection  of  the  vote  of  certain  civil  districts  which  gave 
contestant  large  majorities,  that  force  or  intimidation  had  been  used  to 
obtain  such  majorities. 

5.  The  whole  congressional  district  was  occupied  by  Federal  troops, 
at  the  request  and  subject  to  the  direction  and  control  of  the  said  gov- 
ernor. 

6.  In  Marshall  County,  where  the  majority  of  the  committee  reject 
five  hundred  and  fifty-nine  votes  given  for  contestant  to  nine  votes  given 
to  the  contestee,  Captain  E.  L.  Huntington,  commanding  the  post,  with 
his  company  sta:tioned  at  the  county  seat,  (Lewisburg,)  certifies  as  fol- 
lows: 

Lewisbueg,  Maeshall  County,  Tbnnessee, 

November  21,  1868. 
To  all  whom  it  mmj  concern : 

Company  A  of  tlie  Tweaty-riinth  United  States  Infantry  came  to  Lewisburg  on  or 
about  the  6th  day  of  October,  1868,  and  remained  until  to-day.  We  were  in  Lewisburg 
on  the  3d  day  of  November,  and  witnessed  the  election  for  President  and  member  of 
Congress  from  this  the  fourth  district  of  Tennessee.  The  election  was  very  quiet; 
every  one  voted  his  sentiments,  without  disturbance  or  threats,  both  white  and  col- 
ored ;  and  no  one  in  the  county,  as  far  as  we  are  advised  and  believe,  voted  except 
those  who  had  certificates  to  vote  under  the  franchise  law  of  Tennessee.  The  citizens 
of  the  county  are  quiet  and  law-abiding,  and  treated  my  command  with  kindness  and 
due  respect. 

E.  L.  HUNTINGTON, 
Captain  Twenty-ninth  Infantry,  Commanding  Post  and  Company. 

(See  evidence,  page  70.) 

In  the  opinion  af  the  undersigned,  Captain  Huntington  is  sustained 
by -the  weight  of  testimony  in  the  cause. 

7.  That  in  Cofi'ee  County,  where  the  majority  take  87  votes  from  con- 
testant to  34  from  contestee,  it  does  not  appear  from  the  testimony  that 
there  had  ever  been  a  KuKlux,  or  that  a  single  outrage  had  ever  been 
committed,  or  that  there  had  ever  been  the  least  intimidation  of  any 
votiBr  in  either  of  the  two  civil  districts  rejected,  but  the  proof  is  directly 
to  the  reverse.  (See  depositions  of  P.  C.  Cunningham,  page  5 ;  W.  P. 
Ford,  pages  5,  6,  and  7 ;  H.  S.  Emerson,  pages  9  and  10 ;  and  D.  E. 
Mead,  pages  13  and  14,  evidence.) 
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8.  That  at  Winchester,  in  Franklin  County,  where  the  majority  of 
the  committee  reject  293  votes  given  for  contestant  to  3  votes  given  for 
contestee,  for  the  alleged  reason  that  "some  persons  voted  without 
proper  certificates,  and  that  the  frauds  perpetrated  at  the  election  were 
so  flagrant  that  the  crowd  about  the  ballot-box  regarded  it  as  a  huge 
joke,  and  seemed  to  enjoy  it  as  such,"  when  contestee's  own  witness,. 
who  was  one  of  the  judges  of  the  election  and  an  officer  in  the  Federal 
Army  during  the  rebellion,  in  his  deposition,  denies  each  and  every  one 
of  the  above  reasons  for  rejecting  said  vote  as  given  by  the  majority ; 
(see  the  deposition  of  N.  W,  Wilcox,  page  156  of  the  evidence ;  and  he 
is  sustained  by  Albert  Eingle,  page  77,  and  JSTathan  Frizzell,  pages  82, 
83,  and  84;)  while  the  majority  is  not  sustained  by  any  witness  in  the 
cause,  and  can  only  be  based  upon  the  testimony  of  one  witness,  who 
had  but  little  opportunity  of  knowing  the  facts,  as  he  himself  swore. 
(See  deposition  of  J.  G.  McCutcheon,  pages  141, 142,  and  143,  evidence.). 

THE   ELECTION  IN  LINCOLN   COUNTY. 

But  it  is  claimed  that  in  Lincoln  County  the  election  was  held  by  the 
coroner,  and  that  it  could  have  been  lawfully  held  only  by  a  commis- 
sioTier  of  registration.  Upon  this  point  the  majority  of  the  committee 
report  as  follows : 

It  is  not  necessary  to  discuss  the  question  of  the  constitutional  powers  of  the  gov- 
ernor to  set  aside  a  registration,  for  if  this  act  of  his  was  unconstitutional,  and  he  had 
no  power  to  set  aside  a  registration  and  remove  a  commissioner,  then  there  was  no 
vacancy ;  the  commissioner  Jiad  not  been  deprived  of  his  ofiSce,  and  he  was  the  only 
person  by  ]aw  authorized  to  hold  the  election.  But  if  this  act  of  the  governor  did  have 
the  effect  of  removing  the  commissioner,  the  county  court  had  no  right  under  the 
statute  to  appoint  an  election  officer ;  the  act  of  February  26,  1867,  (chapter  26,  sec- 
tion 2,)  above  referred  to,  vested  the  appointing  power  of  these  officers  wholly  iu  the 
executive,  and  repealed  all  laws  in  conflict  therewith.  Wilson,  therefore,  held  his 
office  under  no  color  of  legal  authority ;  was  not  even  an  officer  de  facto,  but  was  a 
mere  usurper,  and  all  acts  done  by  him  as  such  officer  were  illegal  and  void. 

But  the  commissioner  of  registration  for  that  county  was  removed  by 
the  governor,  W.  G.  Brownlow,.  who  neglected  and  refused  to  appoint 
a  successor  for  that  office,  the  governor  alone  having  the  power  to  make- 
such  removal  and  appointment,  as  has  been  more  than  once  decided  by 
the  supreme  court  of  Tennessee,  the  judges  composing  the  bench  having 
been  appointed  by  the  same  governor.  The  power  of  the  governor  to 
annul  a  registration  is  another  question,  and  will  be  hereafter  con- 
sidered. 

Under  the  law  of  Tennessee,  as  they  stood  at  tlie  time  of  the  election 
in  question,  could  the  people  of  Lincoln  County  be  deprived  of  all  oppor- 
tunity to  vote  for  a  ReiJresentative  in  Congress,  in  the  way  above  indi- 
cated f 

It  was  ijrovided  by  the  Code  of  Tennessee,  page  226,  section  839 — 

The  sheriff  or,  if  he  is  a  cuadidate,  the  coroner,  or,  if  there  be  no  coroner,  some  per- 
son appointed  by  the  county  coui-t,  shall  holdall  popular  elections;  and  said  officer  or 
person  shall  appoint  a  sufficient  number  of  deputies  to  hold  said  elections. 

This  section  of  the  Code  was  modiiied  by  an  act  of  the  general  assem- 
bly passed  February  26,  1868,  page  67,  acts  of  1867-'68,  without,  how- 
ever, any  reference  to  the  Code  in  said  act,  and  the  same  provision  is 
contained  in  the  last  franchise  act,  which  is  as  follows : 

That  it  shall  be  the  duty  of  the  commissioner  of  registration  of  voters  to  hold  all 
elections,  now  required  by  law  to  be  held  by  sheriffs,  and  that,  for  that  pnrpose,  he 
shall  have  all  of  the  powers  and  rights  that  sheriifs  now  possess,  and  be  subject  to  like 
responsibilities  and  liabilities,  and  ha^'e  iifty  dollars  per  annum  ior  his  compensatiou, 
as  is  now  allowed  by  law  to  sheriffs  for  similar  services;  all  to  be  paid  out  of  the  coiinty 
treasury. 
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Section  841  of  the  same  Code  provides  that — 

The  county  court,  at  the  session  next  preceding  the  day  of  election,  shall  appoint 
three  inspectors  or  judges  for  each  voting  place,  to  superintend  the  election. 

Sec.  842.  If  the  county  court  fail  to  make  the  appointment,  or  any  person  appointed 
refuse  to  serve,  the  sheriff,  with  the  advice  of  three  justices,  or,  if  none  be  present, 
three  respectable  freeholders,  shall,  before  the  beginning  of  the  election,  appoint  said 
inspectors  or  judges. 

Sec.  843.  If  the  sheriff  or  other  officer  whose  duty  it  is  to  attend  at  a  particular 
place  of  voting  under  the  foregoing  provisions  fail  to  attend,  any  justice  of  the  peace 
present,  or,  if  no  justice  of  the  peace  be  present,  any  three  freeholders,  may  perform  the 
duties  prescribed  by  the  preceding  sections,  or,  in  case  of  necessity,  may  act  as  officers 
OB  inspectors. 

It  will  be  observed  that  neither  the  act  of  February  26,  1868,  nor  the 
franchise  act,  repeals  said  section  839,  or  any  other  of  the  above  sections 
of  the  Code  of  Tennessee.  Those  acts  simply  provide  that  it  shall  be 
tlie  duty  of  the  commissioner  of  registration  to  hold  the  elections,  have 
the  powers  and  rights,  be  subject  to  the  same  responsibilities  and  liabili- 
ties, and  receive  the-  same  compensation  as  sheriffs  in  discharging  that 
duty.  But  if  the  sheriff  was  a  candidate,  or  there  was  no  sheriff,  or  if 
he  refused  to  hold  the  election,  then,  the  coroner  was  the  proper  officer 
to  hold  it;  and,  as  the  commissioner  of  registration  was,  by  the  terms 
of  the  acts  above  referred  to,  simply  substituted  to  the  place,  powers, 
and  duties  which  had  formerly  devolved  upon  sheriffs,  it  follows  that, 
as  the  office  of  commissioner  of  registration  was  vacant,  the  coroner  was 
the  proper  officer  to  hold  said  election,  and  that  the  same  was  properly 
held  by  him. 

KTJ-KLUX. 

But  it  is  claimed  that  there  were  in  some  of  the  counties  of  this  district 
organized  bands  of  men,  who  sometimes  made  their  appearance  in  dis- 
guise, calling  themselves  Ku-Klux,  and  that  the  effect  of  this  organiza- 
tion, and  of  certain  outrages  perpetrated  by  them,  was  to  deter  many  of 
the  legally  qualified  voters  from  voting,  and  to  cause  others  to  vote  con- 
trary to  their  inclinations;  and  this  alone  is  assigned  by  the  majority  of 
the  committee  as  a  reason  for  rejecting  the  vote  of  certain  civil  districts 
of  the  counties  of  Marshall  and  Coffee. 

It  is  submitted  that,  xipon  the  evidence  in  this  case,  it  is  a  matter  of 
doubt  which  party  was  most  beneiited  or  injured. by  the  operations  of 
these  men ;  but  yielding  the  benefit  of  this  doubt  to  the  majority,  how 
many  votes  is  it  claimed  were  thus  intimidated'?  What  proof  is  there 
in  the  record  that,  if  there  had  been  none  of  this  intimidation,  the 
majority  of  1,156  for  contestant  could  have  been  overcome'? 

Again,  it  does  not  appear  from  the  proof  that  these  disguised  men 
ever  attempted  to  influence  any  voter  to  vote  for  contestant  and  against 
conte^stee,  except  in  one  solitary  instance,  and  that  instance  ought  not 
to  be  an  exception,  because  it  is  more  than  doubtful  that  any  good  was 
intended  to  contestant  by  the  parties  perpetrating  this  outrage,  and  it 
is  certain  that  if  it  was  thus  intended  it  had  a  contrary  effect. 

But  the  ijroof  does  show  very  conclusively  that  contestant  was  an 
officer  in  the  Federal  Army  during  more  than  three  years  of  the  rebellion, 
while  contestee  was  in  neither  army,  and  that  contestant,  both  before 
and  after  the  election,  both  publicly  and  privately,  denounced  and  con- 
demned this  organization.  This  being  so,  why  should  they  desire  his 
election  ?  And  it  is  admitted  by  contestee  that  there  was  no  intimida- 
tion in  the  election  of  his  successor;  and  yet  it  will  appear,  from  the 
abstract  of  the  secretary  of  state  of  Tennessee  of  that  election,  which 
I  have  appended  to  this  report,  marked  "Exhibit  A,"  that  Bright,  the 
democratic  candidate,  received  11,827  votes,  while  Mr.  Mullins,  the  re- 
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publican  candidate,  received  but  1,843  votes.  It  is  true  that  many  oi 
the  citizens  of  Tennessee  have  been  enfranchised  since  the  election  in 
controversy,  but  all  can  vote  now  who  could  vote  then,  and  yet  Mullins's 
vote  in  1870  is  2,055  less  than  the  vote  for  Mr.  Tillman  in  1868. 

"setting-  aside"  the  registkation. 

Furthermore,  the  proof  shows  that  in  one  county  alone  (Lincoln) 
there  were  between  1,500  and  2,000  voters  excluded  from  the  polls  by 
the  action  of  the  governor  in  "  setting  aside"  the  registration  of  voters 
by  proclamation ;  and  that  many  more  were  prevented  from  voting  in 
two  other  counties,  (Franklin  and  Coffee,)  by  the  same  cause.  It  is  ad- 
mitted by  the  contestee  in  his  answer,  that  these  voters  thus  excluded 
from  the  polls,  if  they  had  been  allowed  to  vote,  would  have  voted  for 
contestant.  Was  the  governor  authorized  thus  to  ^^ set  aside"  the  registra- 
tions and  exclude  these  voters  from  the  polls?  The  supreme  court  of  Ten- 
nessee— each  of  the  three  judges  who  composed  the  bench  having  been 
appointed  to  his  high  office  by  Governor  Brownlow — each  in  a  separate 
opinion,  and  all  concurring,  decided  in  the  case  of  The  State  of  Tennessee 
vs.  William  Staten,  (6th  Caldwell's  Reports,  page  234,)  that — 

The  statute  which  empowers  the  governor  in  his  discretion  practically  and  effectu- 
ally to  abrogate  the  right  to  vote  of  any  and  every  qualified  citizen  of  the  State,  and 
at  any  time,  and  for  all  time,  and  in  any  and  all  elections,  is  repugnant  to  that  portion 
of  the  constitution  which  is  expressly  ordained  to  secure  to  the  people  the  right  to  elect 
the  officers  of  their  government. 

The  statute  which  practically  and  effectually  empowers  the  governor  to  determine 
who  of  the  qualified  citizens  shall  vote  and  who  shall  not  vote,  and  who  shall  elect  and 
who  shall  not  elect  the  officers  of  the  government,  himself  included,  is  repugnant  to 
that  portion  of  the  organic  frame  of  the  government  which  was  ordained  to  establish 
and  maintain  a  republican  form  of  government. 

The  stiitnte  wliich  empowers  the  governor  practically  and  effectually  to  divest  out 
of  any  and  every  qualified  voter  his  right  to  vote,  not  only  once,  but  from  time  to  time 
and  without  end,  is  repugnant  to  those  provisions  of  the  organic  law  which  are 
ordained  to  invest  the  courts  with  judicial  power,  and  to  exclude  the  executive  head 
of  the  government  from  the  exercise  of  snch  power. 

J^or  these  reasons  the- court  is  constrained  to  hold  that  the  statute  which  confers  on 
the  governor  the  power  to  set  aside  and  annul  the  regis'tration  of  a  county,  in  whole 
or  iu  part,  is  unconstitutional  and  void. 

In  this  determination  are  included  the  act  of  March  8,  1867,  chapter  36,  sections  4 
and  5,  and  that  part  of  the  act  of  February  26,  1867,  chapter  52,  so  far  as  it  authorizes 
the  governor  to  set  aside  registration,  and  uiidertalies  to  confirm  his  acts  of  this  kind 
done  before  the  passage  of  the  act ;  and  to  punish  persons  who  vote  or  who  attempt  to 
vote  "  by  virtue  of  certificates  issued  from  a  registration  declared  null  and  void"  by 
the  governor. 

Again,  the  contestee  admits  (see  his"Eeply  to  Contestant's  Argu- 
ment," page  9)  that  if  the  supreme  court  decided  that  the  governor  had 
no  power  to  "set  aside"  these  registrations,  that  "not  only  the  con- 
testee in  this  case  is  not  entitled  to  a  seat,  but  perhaps  only  a  few  of  the 
sitting  members  from  Teuuessee  of  the  present  or  auy  preceding  Con- 
gress since  the  rebellion  are  or  were  entitled  to  seats." 

That  the  court  so  decided  does  not  admit  of  debate,  l^ow,  which 
does  the  majority  of  the  committee  propose  to  overrule,  the  unanimous 
opinion  of  the  supreme  court  of  the  State,  thus  solemnly  jironounced  by 
a  bench  thus  appointed,  or  the  equallj'  deliberate  and  solemn  conviction 
and  admission  of  the  sitting  member  ^  Indeed,  to  sustain  the  resolutions 
recommended  by  the  majority  is  to  ignore  both  the  court  and  the  con- 
testee. 

From  the  report  of  the  majority  of  the  committee  in  thus  overruling 
the  decision  of  the  supreme  court  of  Tennessee,  and  the  confession  of 
judgment  thereupon  by  contestee,  the  undersigned,  for  the  reasons  here- 
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inbefore  given,  makes  his  appeal  to  the  Eepresentatives  of  the  nation, 
and  submits  for  their  determination  the  following  resolutions : 

Resolved,  That  0.  A.  Sheafe  was  duly  elected,  and  is  entitled  to  his 
seat  in  the  Forty-first  Congress  as  the  Eepresentative  of  the  fourth  con- 
gressional district  of  the  State  of  Tennessee. 

Resolved,  That  Lewis  Tillman  was  not  elected,  and  is  not  entitled  to 
a  seat  in  the  Forty-first  Congress  as  the  Eepresentative  of  the  fourth 
congressional  district  of  the  State  of  Tennessee. 

P.  M.  DOX. 


Exhibit  A. 

Seckbtary  op  State's  Office, 

Nashville,  Tennessee,  January  12,  1871. 
Official  vote  for  member  of  Congress  from  the  fourth  congressional  district  of  Ten- 


Counties. 

a 
'a 

CO 

3,099 
833 
693 
1,392 
2,364 
1,449 
1,208 
1,789 

610 

83 

Coffee 

35 

Franklin 

27 

Lincoln ■. 

48 

Bedford 

634 

Marshall 

163 

Giles 

243 

Total 

11,827 
1,843 

1,843 

Bright's  majority 

9,984 

State  of  Tennessee  : 

I,  Thomas  H.  Butler,  secretary  of  state  of  said  State,  hereby  certify  that  the  forego- 
ing is  a  true  statement  of  the  election  for  member  of  Congress  in  the  fourth  congres- 
sional district  of  said  State,  at  an  election  held  on  the  8th  day  of  November,  1870,  ad 
the  same  appears  of  record  in  my  office. 

In  testimony  whereof  I  hereunto  set  my  official  signature,  and,  by  order  of  his  excel- 
lency the  governor,  affix  the  great  seal  of  the  State  of  Tennessee,  at  the  executive 
department  in  Nashville,  on  this  12th  day  of  January,  1871. 

[GEEAT  seal  of  TENNESSEE.]  T.  H.  BUTLER, 

Secretary  of  State. 


SHIELDS  vs.  Vx\N  HOEN. 


The  secretary  of  state  rejected  the  returns  of  two  counties.  It  was  held  that  his 
duty  under  the  law  was  to  count  all  legally  returned  votes,  and  award  the  certificate' 
to  the  candidate  receiving  the  largest  number. 

Allegations  of  fr<aud  were  alleged  in  regard  to  one  county,  and  held  by  the  sub-com- 
mittee to  be  sustained ;  and  they  recommended  the  rejection  of  the  entire  vote. 

The  report  was  adopted  nein.  con. 
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July  15, 1870. — ^Mr.  Churchill,  from  the  Committee  of  Elections,  made 

the  following  report: 

The  Sub-committee  of  Elections,  to  whom  teas  referred  the  petition  of  James 
Shields,  claiming  to  be  entitled  to  the  seat  now  occupied  by  Robert  T.  Van 
Horn,  as  Representative  of  the  sixth  congressional  district  of  Missouri, 
and  the  evidence  in  support  thereof,  and  in  opposition  thereto,  having  con- 
sidered the  same,  submit  the  following  report: 

The  sixth  congressional  district  of  Missouri  is  composed  of  the  ten 
counties  of  Clinton,  Clay,  Platte,  Jackson,  Caldwell,  Ray,  Lafayette, 
Carroll,  Saline,  and  Chariton,  and  the  vote  of  these  counties  at  the 
election  for  Eepresentative  in  the  Forty-first  Congress,  held  on  the  3d  day 
of  November,  1868,  was  as  follows : 


Counties. 

CD 

a 

> 
.a 

Clintou 

659 
319 
792 

3,027 
398 
559 
559 
832' 
395 

■     839 

567 

Clav 

286 

Platte 

537 

1,  432 

Caldwell 

825 

Eay 

740 

Lafayette 

696 

Carroll 

947 

Saline ._               . ... 

588 

Chariton    -           -       ___.                          _   

778 

8,379 

7,396 

That  this  is  a  correct  statement  of  the  vote  cast  at  that  election  is 
not  questioned  by  either  party,  and  it  shows  a  majority  for  the  contest- 
ant over  the  sitting  member  of  983  votes.  The  secretary  of  state,  to 
whom,  by  the  law  of  Missouri,  the  returns  of  votes  cast  for  the  several 
candidates  for  Representative  in  Congress  in  each  county  are  made  by 
the  clerk  of  the  county  court  in  each  county,  rejected  the  returns  from 
the  counties  of  Platte  and  Jackson,  whereby  a  majority  of  867  votes  in 
the  eight  remaining  counties  was  shown  in  favor  of  Robert  T.  Van 
Horn,  to  whom  he  gave  a  certificate  of  election  in  due  form,  upon  which 
he  was  admitted  to  the  seat.  The  supreme  court  of  Missouri,  in  two 
cases  arising  in  different  parts  of  the  State  at  this  election  of  18G8,  have 
decided,  in  accordance  with  the  general  current  of  authority  in  this 
country,  both  legislative  and  judicial,  that  the  action  of  the  secretary  of 
state  was  not  authorized  by  law ;  that  his  sole  duty  was  to  add  together 
the  votes  returned  to  him  as  cast  for  each  candidate  in  the  several  coun- 
ties, and  to  give  the  certificate  to  the  person  to  whom,  upon  such  addi- 
tion, it  appeared  that  a  majority  of  votes  had  been  given.  (The 
People  vs.  Rodman,  43  Mo.,  256 ;  The  People  vs.  Steers,  44  Mo.,  224, 
228.) 

The  action  of  the  secretary  of  state,  therefore,  does  not  aid  us  in  de- 
ciding this  contest  upon  the  merits  of  the  case,  and  is  only  referred  to  to 
explain  the  attitude  of  the  different  parties  to  this  contest.  '  Although 
the  vote  of  Platte  County  was  rejected  by  the  se(5retary  of  state,  and  is 
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attacked  by  the  sitting  member  iu  his  answer  to  the  contestant's  notice 
of  contest,  no  evidence  is  given  to  sustain  the  allegations  of  the  answer 
in  that  respect,  and  the  vote  of  that  county  must  therefore  stand. 

The  only  question  remaining  in  this  case  is :  Shall  the  vote  of  Jaclcson 
County  be  counted  ? 

The  reasons  given  why  it  should  not  be  counted  are,  that  such  frauds 
and  irregularities  occurred  in  the  appointment  of  the  officers  of  regis- 
tration, in  the  making  of  the  registration,  and  in  the  conduct  of  the 
election,  as  make  both  registration  and  electioTi  a  nullity. 

The  committee  first  desire  to  call  the  attention  of  the  House  to  the 
provisions  of  the  constitution  and  laws  of  Missouri  relating  to  registra- 
tion and  election. 

The  following  are  the  third,  fourth,  fifth,  and  sixth  sections  of  the 
third  article  of  the  constitution  of  Missouri,  of  1865,  relating  to  this 
subject : 

Sec.  3.  At  any  election  held  by  the  people  under  this  constitution,  or  in  pursuance 
of  any  law  in  this  State,  or  under  any  ordinance  or  by-law  of  any  municipal  corpora- 
tion, no  person  shall  be  deemed  a  qualified  voter  who  has  ever  been  in  armed  hostility 
to  the  United  States,  or  to  the  lawful  authorities  thereof,  or  to  the  government  of  this 
State,  or  has  ever  given  aid,  comfort,  countenance,  or  support  to  persons  engaged  in 
any  such  hostility;  or  has  ever  in  any  manner  adhered  to  the  enemies,  foreign  or 
domestic,  of  the  United  States,  either  by  contributing  to  them,  or  by  unlawfully  send- 
ing within  their  lines  money,  goods,  letters,  or  information;  or  has  ever  disloyally 
held  coinmnnication  witli  such  enemies,  or  has  ever  advised  or  aided  any  person  to 
enter  the  service  of  such  enemies ;  or  has  ever  bj''  act  or  word  manifested  his  adherence 
to  the  cause  of  such  enemies,  or  his  dasire  for  tlieir  triumph  over  the  arms  of  the  Uni- 
ted States,  or  his  syoipathy  with  those  engaged  in  exciting  or  carrying  on  rebellion 
against  the  United  States;  or  has  ever,  except  under  overpowering  compulsion,  sub- 
mitted to  the  authority  or  been  in  the  service  of  the  so-called  "  Confederate  States  of 
America,"  or  has  ever  left  this  State  and  gone  within  the  lines  of  the  armies  of  the 
so-called  "  Confederate  States  of  America,"  with  the  purpose  of  adhering  to  said  States 
or  armies,  or  has  ever  been  a  member  of  or  connected  with  any  order,  society,  or  organi- 
zation inimical 'to  the  Government  of  the  United  States  or  to  the  government  of  this 
State ;  or  has  ever  been  engaged  in  guerrilla  warfare  against  loyal  inhabitants  of  the 
United  States,  or  in  that  description  of  marauding  commonly  known  as  "  bushwhack- 
ing," or  has  ever  knowingly  and  willingly  harbored,  aided,  or  countenanced  any  person 
so  engaged ;  or  has  ever  come  into  or  has  left  this  State  for  the  purpose  of  avoiding 
enrollment  for  or  draft  into  the  military  service  of  the  United  States,  or  has  ever,  with 
a  view  to  avoid  enrollment  in  the  militia  of  this  State,  or  to  escape  performance  of  duty 
therein,  or  for  any  other  purpose,  enrolled  himself,  or  authorized  himself  to  be  enrolled 
by  or  before  any  officer,  as  disloyal  or  as  a  southern  sympathizer,  or  in  anj"-  other  terms 
indicating  his  disaifection  to  the  Government  of  the  United  States  in  its  contest  with 
rebellion,  or  his  sympathy  with  those  engaged  in  such  rebellion,  or  having  ever  voted 
at  any  election  by  the  people  in  this  State,  or  in  any  other  of  the  United  States,  or  in 
any  of  their  Territories,  or  h(dd  office  in  this  State,  or  in  any  other  of  the  United  States, 
or  in  any  of  their  Territories,  or  under  the  United  States,  shall  thereafter  have  sought 
or  received  under  claim  of  alienage  the  protection  of  any  foreign  government,  through 
any  consul  or  other  officer  thereof,  in  order  to  secure  exemption  from  military  duty  in 
the  militia  of  this  State  or  in  the  Army  of  the  Uni  ted  States  ;  nor  shall  any  such  person 
be  capable  of  holding  in  this  State  any  office  of  honor,  trust,  or  profit  under  its  author- 
ity, or  of  being  an  officer,  councilman,  director,  trustee,  or  other  manager  of  any  cor- 
poration, public  or  private,  now  existing  or  hereafter  established  by  its  authority,  or 
of  acting  as  a  professor  or  teacher  in  any  educational  institution  or  in  any  common  or 
other  school,  or-of  holding  any  real  estate  or  other  property  in  trust  for  the  use  of  any 
church,  religious  society,  or  congregation.  But  the  foregoing  provision  in  relation  to 
acts  done  against  the  United  States  shall  not  apply  to  any  person  not  a  citizen  thereof, 
■who  shall  have  committed  such  acts  while  in  the  service  of  some  foreign  country  at 
■war  with  the  United  States,  and  who  has  since  snch  acts  been  naturalized,  or  may 
hereafter  be  naturalized  under  the  laws  of  the  United  States;  and  the  oath  of  loyalty 
hereinafter  prescribed,  when  taken  by  any  such  person,  shall  be  considered  as  taken  in 
such  sense. 

Sec.  4.  The  general  assembly  shall  immediately  provide  by  law  for  a  complete  and 
uniform  registration  by  election  districts  of  the  names  of  qualified  voters  in  this  State; 
which  registration  shall  be  evidence  of  the  qualification  of  all  registered  voters  to  vote 
at  any  election  thereafter  held ;  but  no  person  shall  be  excluded  from  voting  at  any 
election  on  account  of  not  being  registered  until  the  general  assembly  shall  have  passed 
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an  act  of  registration,  and  the  same  shall  have  been  carried  into  effect,  after  which  no 
person  shall  vote  nuleSs  his  name  shall  have  been  registered  at  least  ten  days  before 
the  day  of  the  election ;  and  the  fact  of  snch  registration  shall  be  no  otherwise  shown 
than  by  the  register,  or  an  authentic  copy  thereof  certified  to  the  judges  of  election  by 
the  registering  officer  or  officers,  or  other  constituted  authority.  A  new  registration 
shall  be  made  within  sixty  days  preceding  the  tenth  day  prior  to  every  biennial  general 
election  ;  and  after  it  shall  have  been  made  no  person  shall  establish  his  right  to  vote 
by  the  fact  of  his  name  appearing  on  any  previous  register. 

Sec.  .5.  Until  such  a  system  of  registration  shall  have  been  established,  every  person 
shall,  at  the  time  of  offering  to  vote,  and  before  his  vote  .shall  be  received,  take  an  oath 
in  the  terms  prescribed  in  the  next  succeeding  section. '  After  such  a  system  shall  have 
been  established,  the  said  oath  shall  be  taken  and  subscribed  by  the  voter  at  each  time 
of  his  registration.  Any  person  declining  to  take  said  oath  shall  not  be  allowed  to 
vote,  or  to  be  registered  as  a  qualified  voter.  The  taking  thereof  shall  not  be  deemed 
conclusive  evidence  of  the  right  of  the  person  to  vote,  ,or  to  be  registered  as  a  voter ; 
but  such  right  may,  notwithstanding,  be  disproved.  And  after  a  system  of  registration 
shall  have  been  established  all  evidence  for  and  against  the  right  of  any  person  as  a 
qualified  voter  shall  be  heard  and  passed  upon  by  the  registering  officer  or  officers,  and 
not  by  the  judges  of  election.  The  registering  officer  or  officers  shall  keep  a  register 
of  the  names  of  persons  rejected  as  voters,  and  the  same  shall  be  certified  to  the  judges 
of  election ;  and  they  shall  receive  the  ballot  of  any  such  rejected  voter  offering  to  vote, 
marking  the  same,  and  certifying  the  vote  thereby  given  as  rejected;  but  no  such  vote 
shall  be  received  unless  the  party  offering  it  take,  at  the  time,  the  oath  of  loyalty  here- 
inafter prescribed. 

Sec.  6.  The  oath  to  be  taken  as  aforesaid  shall  be  known  as  the  oath  of  loyalty,  and 
shall  be  in  the  following  terms  : 

I,  A.  B.,  do  solemnly  swear  that  I  am  well  acquainted  with  the  terms  of  the  third 
section  of  the  second  article  of  the  constitution  of  the  State  of  Missouri,  adopted  in  the 
year  1865,  and  have  carefully  considered  the  same ;  that  I  have  never,  directly  or  indi- 
rectly, done  any  of  the  acts  in  said  section  specified;  that  I  have  always  been  truly 
and  loyally  on  the  side  of  the  United  States  against  all  enemies  thereof,  foreign  and 
domestic  ;"  that  I  will  ever  bear  true  faith  and  allegiance  to  the  United  States,  and  will 
support  the  Constitution  and  laws  thereof  as  the  supreme  law  of  the  land,  any  law  or 
ordinance  of  any  State  to  the  contrary  notwithstanding  ;  that  I  will,  to  the  best  of  my 
ability,  protect  and  defend  the  Union  of  the  United  States,  and  not  allow  the  same  to 
be  broken  up  and  dissolved,  or  the  Government  thereof  to  be  destroyed  or  overthrown 
under  any  circumstances,  if  in  my  power  to  prevent  it;  that  I  will  support  the  consti- 
tution of  the  State  of  Missouri,  and  that  I  make  this  oath  without  any  mental  reserva- 
tion or  evasion,  and  hold  it  to  be  binding  on  me. 

The  constitutionality  of  these  provisions  has  been  settled  by  the 
supreme  court  of  the  State  and  of  the  United  States,  and  is  not  ques- 
tioned in  this  contest. 

In.  December,  1865,  au  act  was  passed  establishing  a  system  of  regis- 
tration j  under  which  a  registration  was  made  prior  to  the  general  bien- 
nial election  in  1866.  In  March,  1868,  another  act  for  the  registration 
of  voters  was  passed,  under  which  the  registration  for  the  election  of 
Ifovember  3,  1868,  wa^  made.  By  the  latter  of  these  acts,  the  governor 
was  i-equired,  on  or  before  the  23d  day  of  March,  1868,  by  and  with  the 
advice  of  the  senate,  to  apjjoint  in  each  senatorial  district  in  the  State, 
except  those  in  the  county  of  St.  Louis,  a  superintendent  of  registration, 
whose  duty  it  was  in  the  month  of  June  following  to  appoint  three  suit-' 
able,  competent,  and  discreet  persons  in  each  county  in  his  district  as  a 
board  of  registration,  who  were  to  serve  until  the  next  appointment  of 
superintendent  in  the  district,  except  that  the  superintendent  had  pow- 
er, "in  his  discretion,  to  remove  any  person  appointed  by  him  for  incom- 
petency, or  for  any  other  cause."  (Laws  1868,  p.  131,  §§  1  and  ±)  The 
uinth  section  of  this  act  prescribed  the  duties  of  the  registering  officers 
in  making  the  registration,  and  is  as  follows: 

Sec.  9.  The  board  of  registration  shall  have  power  to  exauiine,  under  oath,  any  per- 
son applying  for  registration,  as  to  his  qualifications  as  a  voter,  and  they  shall,  before 
entering' the  name  of  any  person  on  the  registry  of  qualified  voters,  dilUjenth/  inquire 
and  asccrtuin  that  he  has  not  done  any  of  the  acts  specified  in  the  constitution  as  causes 
of  disqualification;  and  if,  from  their  own  knowledge,  or  evidence  brought  before  them, 
they  sUall  be  satisfied  that  any  person  seeking  registration  is  disqualified  under  any 
provision  of  the  constitution,  they  shall  not  enter  his  name  on  the  list  of  quaUfled 
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voters,  tliougli  he  may  have  taken  and  subscribed  before  them  the  oath  of  loyalty 
aforesaid;  hut  if  he  has  taken  and  suhacribed  such  oath,  shall  enter  his  name  on  a  separate 
list  of  persons  rejected  as  voters,  and,  in  connection  with  such  entry,  they  shall  state 
the  grounds  of  the  rejection,  and  they  shall  also, note  every  appeal  from  their  decision, 
by  making  an  entry  of  the  fact  opposite  the  name  of  the  party  taking  such  appeal. 
The  board  of  registration,  or  any  member  thereof,  shall  have  power  to  administer  oaths  - 
to  all  parties  appearing  before  them  for  registration  or  as  witnesses. 

In  the  fourteenth  senatorial  district  of  Missouri,  composed  of  the 
counties  of  Jackson,  Cass,  and  Bates,  Thomas  Phelan  was  appointed 
superintendent  of  registration.  The  evidence  shows  that  he  was  anxious 
to  secure  the  appointment,  and  for  the  reason,  as  given  by  himself  to  an 
acquaintance  whose  influence  he  desired  to  secure,  "that  he  was  low  in 
finances,  and  that  if  he  got  the  offtce  he  could  make  it  pay."  (Mis. 
Doc.  ISTo.  18,  p.  33.)  As  the  pay  of  superintendent  was  but  $3  a  day  for 
the  number  of  days  actually  employed  in  carrying  out  the  provisions  of 
the  act,  it  would  not  seem  to  be,  in  itself,  an  office  to  be  sought  for  its 
emoluments. 

To  the  governor,  before  his  appointment,  Phelan  represented  himself 
as  one  of  the  strongest  radical  republicans — indped,  so  extreme  a  radi- 
cal, bhat  the  governor,  for  that  reason,  hesitated  to  appoint  him,  and 
only  did  so  iu  deference  to  the  opinions  of  some  of  the  leading  radicals 
of'  that  senatorial  district.  He  stated  to  the  governor  that  many  had 
voted  at  the  election  in  Jackson  County  in  1866  who  were  not  entitled 
to  vote,  and  detailed  various  expedients  to  exclude  siich  persons,  and 
suggested  rules  which  he  proposed  to  lay  down  to  govern  the  registers 
he  should  appoint,  which  were  so  stringent  that  the  governor  told  him 
that  they  exceeded  what  the  law  required,  and  that  all  that  was  desired 
was  "  a  fair  and  honest  enforcement  of  the  constitution  and  the  law," 
(p.  28.)  After  his  appointment  as  superintendent  he  appointed  three 
republicans,  E.  M.  Ainsworth,  Charles  P.  Quest,  and  Henry  E.  Van- 
trees,  as  registering  officers  for  the  county  of  Jackson.  To  one  of  these 
(Quest)  he  insisted  that  the  object  was  to  disfranchise  as  many  as  pos- 
sible, and  proposed  that  in  one  township  the  list  of  persons  registered 
and  objected  to  should  be  put  up  just  at  dark,  and  then  to  have  some  one 
tear  it  down,  which  Quest  refused  to  have  anything  to  do  with,  (p.  48,) 
and  told  him  it  would  be  a  penitentiary  offense  so  to  do.  Phelan,  how- 
ever, said  that  he  would  do  it.  Phelan  became  a  candidate  for  the  re- 
publican nomination  for  sheriff  in  the  county  of  Jackson,  as  he  had  in- 
formed the  governor  he  expected  to  be,  (p.  29,)  but  was  not  nominated. 
He  then  offered,  if  he  could  have  the  nomination  of  clerk  of  the  Kansas 
City  court  of  common  pleas,that  he  would  overlook  his  disappointment 
in  not  being  nominated  for  sheriff;  but,  failing  in  tliis,  he  determined, 
as  he  told  Joshua  Thorne,  that  he  would  drag  down  the  leaders  of  the' 
party  in  Jackson  County  with  him,  (p.  44.)  In  this  determination  he 
was  further  influenced  by  other  and  more  sordid  considerations. 

Before  the  meeting  of  the  nominating  conventions  he  had  been  told 
in  Independence  that  if  he  would  change  his  base  of  operations,  (that 
is,  his  political  associations,)  he  could  make  a  handsome  thing  of  it, 
(p.  36.) 

The  testimony  of  C.  J.  Oorwin,  (pp.  15-27,)  who  was  the  publisher 
and  editor  of  the  leading  democratic  paper  in  Kansas  City,  in  Jackson 
County,  prior  and  up  to  the  election  in  November,  1868,  shows  that  the 
buying  up  or  getting  control  of  the  superintendent  of  registration  was 
a  subject  of  deliberation  and  consultation  among  the  leading  democrats 
in  the  State,  (pp.  25, 26 ;)  that  this  was  particularly  true  in  Jackson  County 
and  viciaiity ;  that  it  was  understood  that  Phelan  had  got  the  position 
to  make  money  out  of  it,  and  it  was  believed  that  if  he  failed  to  gel  the 
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republican  nomination  for  sheriff  he  could  be  bought  up  by  the  demo 
crats,  (p,  18;)  that  a  caucus' was  held  on  Sunday  at  the  house  of  M.  J. 
Payne,  afterward  appointedby  Phelan  one  of  the  registering  officers  of 
tiie  county,  at  which  the  subject  of  buying  tip  Phelan  was  discussed, 
the  sum  necessary  for  that  purpose  considered,  and  the  best  person  to 
arrange  with  Phelan  agreed  upon,  who  was  Charles  Dougherty,  the 
democratic  candidate  for  sheriff;  that  Payne  was  fixed  upon  as  the  man 
to  talk  with  Dougherty  upon  the  subject,  (pp.  18, 19;)  that  money  was 
subscribed  or  raised  for  the  purpose,  (p.  27,)  and  that  an  arrangement 
was  effected  with  Phelan  by  which  the  democrats  were  to  control  the 
registration  through  him,  (pp.  20,  21,)  and  that  this  arrangement,  as  Coi- 
win  understood  it,  was  a  pecuniary  one,  (pp.  19,  25,  27.)  From  this 
time  Phelan  acted  with  the  democratic  party,  (p.  16.) 

Two  or  three  days  before  the  registration  was  to  commence  Phelan 
removed  Quest  as  registering  oflicer  and  appointed  Milton  J.  Payne  in 
his  place,  and  on  the  day  before  the  registration  was  to  commence 
Ainsworth  and  Vantrees  were  also  removed,  and  Jeremiah  Dowd  and 
W.  N.  O.  Monroe,  democrats,  were  appointed  in  their  places.  After 
their  appointment  he  intimated  to  friends  of  the  sitting  member  that 
he  could  be  induced  for  money  to  leave  the  district  and  so  give  the 
governor  an  opportunity  to  appoint  another  supeiintendent  in  his  place, 
and  so  undo  what  he  had  done,  (pp.  37-44 ;)  but  these  offers  were  not 
accepted. 

He  swears,  himself,  to  improper  suggestions  and  offers  having  been 
made  him  by  or  on  behalf  of  the  sitting  member  and  his  friends,  but 
these  were  denied  by  Colonel  Van  Horn  in  a  card  published  at  the  time, 
and  the  whole  evidence  in  this  case  shows  Phelan's  character  in  such  a 
light  that  the  committee  think  no  weight  should  be  attached  to  his 
evidence. 

The  committee  think  the  evidence  establishes  that  the  appointment 
of  Payne,  Dowd,  and  Monroe,  by  whom  the  registration  in  Jackson 
County  was  made,  was  the  result  of  a  corrupt  arrangement  made  by 
Phelan  with  Charles  Dougherty,  the  democratic  candidate  for  sheriff  in 
Jackson  County,  and  his  political  friends,  and  that  one,  at  least,  of  the 
persons  so  appointed,  and  who  seems  to  have  been  one  of  the  most  active 
and  influential  members  of  the  board  of  registration  of  the  county, 
Milton  J.  Payne,  was  a  party  to  that  corrupt  arrangement.  The  board 
thus  appointed  seem  to  have  acted  throughout  in  disregard  of  the  first 
and  most  important  duty  imposed  upon  them  by  the  law.  The  language 
of  the  law  is,  "They  shall  before  entering  the  name  of  any  person  on  the 
registry  of  qualified  voters  diligently  inquire  and  ascertain  Ihat  he  has 
not  done  any  of  the  acts  specified  in  the  constitution  as  causes  of  dis- 
qualification." The  evidence  seems  to  establish  conclusively  that  all 
that  was  required  in  order  that  a  person's  name  should  be  put  upon  the 
list  of  qualified  voters  was  that  he  should  take  the  oath  of  loyalty  found 
in  the  sixth  section  of  the  second  article  of  the  constitution  of  Missouri. 
Peter  J.  Miserez,  (p.  34,)  B.  F.  Neugent,  (p.  42,)  Joshua  Thorne,  (p.  45,) 
Henry  Tull,  (p.  46,)  Elijah  Thomas,  (p.  47,)  Charles  F.  Quest,  (p.  48,)-E 
W.  Dawson,  (p.  50,)  and  Jacob  S.  Boreman,  (p.  54,)  who  were  present 
at  various  meetings  of  the  board  of  registration,  all  agree  in  testifying 
that  no  inquiries  as  to  the  causes  of  disqualification  mentioned  in  the 
constitution  were  made  by  the  board,  but  that  the  applicant  on  taking 
the  oath  of  loyalty  was  registered. 

The  result  of  this  registration  was  that  5,186  were  registeted  as 
qualified-  votersjn  1868,  while  only  3,284  were  so  registered  at  the  prior 
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registration  in  1860,  and  onlv  2,967  at  the  subsequent  registration  made  in 
1869. 

Charles  F.  Quest  swears  that  fifty-six  of  the  persons  so  registered  by 
this  board  as  qualified  voters  were  disfranchised  for  cause  in  1866  by 
the  board  of  which  he  was  a  member,  (p.  49.)  He  fui'ther  testifies 
that  Phelan  told  him  that  there  were  not  over  a  dozen  legal  voters  at  the 
most  in  Port  Osage  Township,  yet  that  township  was  so  registered  that 
183  qualified  votes  were  returned  as  cast  at  the  election  of  November 
3,  1868,  of  which  174  were  cast  for  the  contestant  and  only  9  for  the 
sitting  member,  (pp.  48-60.)  A.  L.  H.  Crenshaw,  who  was  one  of  the 
judges  of  the  election  at  Blue  Springs  in  Sui-a-bar  Township  at  the 
election  in  November,  1868,  testifies  (pp.  56,  57)  that  six  persons  were 
registered  as  qualified  voters  in  that  township  who  were  bushwhackers 
in  the  late  rebellion ;  that  seven  others  were  so  registered  who  were  in 
the  southern  army,  as  they  themselves  had  informed  him;  and  that 
twenty-five  others  were  so  registered  in  the  same  township  who  were 
open  sympathizers  with  the  rebellion,  and  three  of  whom  were  known  to. 
him  to  have  been  in  the  rebel  army. 

Jacob  S.  Boreman  testifies  that  he  was  present  at  the  meeting  of  the 
board  of  review,  and  that  sixty  names  attached  to  the  copy  of  the  oath 
of  loyalty,  said  to  have  been  received  by  mail,  were  entered  upon  the 
qualified  list,  without  any  proof  of  residence  or  loyalty,  or  other  matter 
outside  of  the  oath  of  loyalty,  and  not  more  than  a  half  a  dozen-  of  whom 
were  known  to  any  member  of  the  board,  as  stated  by  them  at  the  time, 
(p.  55.) 

The  laws  of  Missouri  give  great  and  unusual  powers  to  the  board  of 
registration.  They  register,  or  refuse  to  register,  not  only  upon  evidence 
produced  before  them,  but  also  upon  their  own  knowledge,  or  supposed 
knowledge,  and  from  their  decision  the  only  appeal  is  to  the  board  of 
review,  composed  of  the  three  members  of  the  board  of  registration,  and 
of  one  other  person,  the  supervisor  of  registration  for  the  county.  Their 
decision  is  "final,  for  the  courts  are  expressly  forbidden  to  issue  any 
mandamus  to  compel  the  adding  or  striking  off  of  the  name  of  any 
voter  contrary  to  their  decision. 

The  officers  of  election  also  have  no  discretion  in  the  receiving  or 
rejecting  of  votes.  They  are  governed  by  the  registration,  and  it  is  made 
a  penal  offense  for  them  to  receive  the  vote  of  any  person  not  registered, 
or  to  reject  the  vote  of  any  person  registered.  It  is  of  the  first  conse- 
quence, therefore,  that  the  registration  be  honest  and  pure,  for  without 
that  the  purity  of  the  election  cannot  be  maintained,  and  if  the  registra- 
tion be  rejected  the  whole  election  falls.  We  think  that  the  evidence 
in  this  case  establishes:  That  the  removal  of  the  first  board  appointed 
by  Phelan,  and  the  appointment  of  their  successors,  who  made  the  regis- 
tration, was  the  result  of  a  corrupt  agreement  to  that  effect,  made  by  Phe- 
lan with  Charles  Dougherty  and.  others,  and  was  made  in  the  interest 
of  one  of  the  political  parties  in  the  county  of  Jackson,  (pp.  20,  21;) 
also,  that  the  registrars  appointed  were  parties  to  that  corrupt  agree- 
ment, or  cognizant  of  it ;  and,  further,  that  the  registration  was  con- 
ducted contrary  to  law,  and  with  the  purpose  of  carrying  that  corrupt 
agreement  into  effect. 

In  the  case  of  Switzler  ®s..Dyer,  decided  by  this  Congress,  the  majority 
of  the  committee  did  not  believe  the  fraudulent  agxeement  in  that  case 
charged  to  have  been  established  by  the  evidence,  made,  and  therefore 
reported  in  favor  of  the  contestant.  The  House,  however,  reversed  the 
finding  of  the  committee  in  this  report ;  rejected  the  vote  of  Monroe 
County,  which  was  in  question ;  and  gave  the  seat  to  the  contestee.    In 
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this  case  tlie  majority  of  the  committee  find  the  corrupt  agreement  estab- 
lished by  the  evidence,  and  upon  the  authority  of  the  case  just  quoted, 
as  of  many  other  cases,  reject  the  registration  of  Jackson  County  as 
fraudulent,  and  with  it  reject  the  vote  of  that  county,  which  was  the 
result  of  that  fraudulent  registration. 

This  conclusion  makes  it  unnecessary  for  the  committee  to  consider 
the  irregularities  shown  to  have  occurred  at  the  election,  where  persons 
not  on  the  list  of  registered  voters  were  allowed  to  vote  upon  the  cer- 
tificate of  a  single  member  of  the  board  of  registration,  (pp.  35,  36,  42,) 
nor  the  defects  in  the  poll-books  returned  by  the  judges  of  election  to 
the  clerk  of  the  county  court,  (j)p.  42,  43,  53.)  The  rejection  of  the 
vote  of  Jackson  County  makes  the  vote  of  Kobert  T^  Van  Horji  5,964, 
and  of  James  Shields  5,352,  and  elects  the  former  by  a  majority  of-  612. 
The  committee,  thei'efore,  recommend  the  adoption  of  the  following  res- 
olutions : 

Resolved,  That  James  Shields  is  not  entitled  to  a  seat  in  the  House  of 
Eepresentatives  in  the  Forty-first  Cong.ress,  from  the  sixth  congressional 
district  of  Missouri. 

Resolved,  That  Robert  T.  Van  Horn  is  entitled  to  a  seat  in  the  House 
of  Representatives  in  the  Forty-first  Congress,  from  the  sixth  congres- 
sional district  of  Missouri. 


VIEWS  OF  THE  MINORITY.   ■ 

Mr.  Bare,  member  of  the  sub-committee,  to  which  was  referred 
the  case  of  Shields  vs.  Van  Horn,  submits  the  following  views : 

The  sixth  Missouri  district  is  composed  often  counties,  to  wit:  Clinton, 
Chariton,  Clay,  Caldwell,  Carroll,  Jackson,  Lafayette,  Platte,  Eay,  and 
Saline.  The  petition  aud  notice  of  Shields,  the  contestant,  and  the  an- 
swer of  Van  Horn,  contestee,  taken  in  connection  with  the '  testimony 
submitted  on  both  sides,  disclose  the  following  as  the 

POINTS  AT  ISSUE. 

1.  Shields  charges  that  the  county  clerks  of  the  respective  counties  of 
the  district,  pursuant  to  a  duty  imposed  by  law,  transmitted  to  the  sec- 
retary of  state,  who,  under  the  statutes  of  Missouri,  is  a  canvassing  offi- 
cer, abstracts  of  the  votes  cast  for  member  of  Congress  at  the  general 
election  held  November  3,  1868;  that  said  secretary,  whose  duty  it  was 
to  open  the  abstracts,  cast  up  the  votes,  and  give  a  certificate  of  election 
to  the  person  receiving  the  highest  number  of  votes,  refused  or  neglected 
in  violation  of  law,  to  cast  up  the  votes  of  Jackson  and  Platte  Coun- 
ties, and  only  counted  the  votes  of  the  remaining  eight,  which  in  the 
aggregate  gave  Van  Horn  a  majority ;  whereas,  had  the  secretary  com- 
plied with  the  law  and  included  Jackson  aud  Platte  in  his  count  of 
votes.  Shields  would  have  had  a  majority  of  the  legal  votes  cast,  thus 
entitling  him  to  the  certificate.  These  allegations  of  law  and  fact  the 
contestee  denies,  and  in  vindication  of  his  right  to  the  seat  now  occupied 
by  him,  charges — 

2.'  That  for  various  reasons  specifically  named  in  his  answer,  there 
was  neither  a  Ipgal  registration  nor  a  legal  election  in  Jackson  aud  Platte 
Counties.  These  reasons  may  be  fairly  aud  briefly  summed  up  as  fol- 
lows : 
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AS  TO  PLATTE  COUNTY. 

i  That  the  election  in  Platte  was  conducted  with  violence,  intimidation 
of  election  officers  and  voters,  seizure  of  polling  places,  bribery,  illegal 
voting,  and  other  unlawful  means,  whereby  hundreds  of  legal  Votera 
were  kept  from  the  polls,  and  illegal  votes  to  the  number  of  six  hundred 
or  more  received ;  also,  that  the  number  of  registered  voters  was-  not, 
by  several  hundred,  as  large  as  the  number  polled.  These  are  serious 
charges,  but  as  the  sitting  member  has  submitted  no  evidence  whatever 
to  sustain  them,  or  any  of  them,  either  as  to  the  registration  or  election, 
the  sub-committee  is  relieved  of  any  inquiry  concerning  them ;  and  as 
the  contestant  has. furnished  official  proof  of  the  vote  cast  in  that  county, 
(p.  12,)  it  is  considered  the  imperative  duty  of  the  subcommittee  to  con- 
sider the  same  in  arriving  at  a  legal  result.  ■ 

AS   TO   JACKSON  COUNTY. 

Against  the  validity  of  the  vote  of  this  county  the  charges  of  the  sit- 
ting member  are  various,  and  may  be  thus  epitomized :  Pirst.  That  both 
the  registration  and  election,  as  well  as  the  ajjpbintment  of  registrars, 
were  in  utter  disregard  of  law,  and  tainted  with  fraud.  Second.  That 
large  numbers  of  men,  amounting  t.o  many  hundreds,  notoriously  dis- 
qualified by  leason  of  treason  and  rebellion,  were  allowed  to  register 
and  vote,  while  the  names  of  several  hundred  legal  voters  who  had  regis- 
tered were  omitted  from  the  poll-lists  and  thus  dejmved  of  the  right 
to  vote.  Third.  That  large  numbers  of  persons  not  registered  were 
jiermitted  to  vote  on  certihcates  of  persons  who  had  acted  as  registrars, 
said  officers  heing  functus  officio  ;  and  that  a  large  number  were  illegally 
placed  by  the  board  of  review  on  the  qualified  lists,  these  j)ersons  not 
being  present  before  the  board,  and  without  affidavits  as  required  by 
law.  Fourth.  That  the  ballot-boxes  and  poll-lists  in  many  precincts 
were  taken'  away  from  the  polling  places  and  kept  away  all  night,  the 
officers  of  the  election  having  dispersed  before  counting,  thus  affording 
every  opportunity  for  tampering  therewith ;  and  that  the  ballots  in  some 
precincts  were  not  taken  from  the>  box  and  counted  as  required  by  law, 
but  were  scattered  about  in  piles  and  counted  by  piles,  in  some  cases 
more  than  one  hundred  votes  being  marked  on  the  tally-list  by  simply 
reading  one  ballot.  Fifth.  That  large  numbers  of  i)ersons  disqualified 
by  reason  of  non-residence,  were  permitted  to  register  and  vote.  Sixth. 
That  M.  J.  Payne,  one  of  the  registrars,  being  United  States  deputy 
collector  by  virtue  of  an  appointment  from  the  collector  of  the  district, 
(for  this  is  the  proof,)  was  incompetent  to  hold  the  office  of  registrar. 
Seventh.  That  in  no  one  precinct  was  the  law  complied  with  in  the 
qualification  of  officers  of  election,  in  counting  the  Azotes  and  making 
return,  the  whole  being  illegal  and  contrary  to  law,  without  validity  in 
any  respect  whatever.  Eighth.  That  Thomas  Phelan,  superintendent 
of  registration,  corruptly  removed  three  registrars  favorable  to  the  exe- 
cution of  the  law,  and  appointed  a  board,  a  majority  of  whom  were  no- 
torious enemies  of  the  law,  thus  placing  it  out  of  the  power  of  the  legal 
voters  of  the  country  to  protect  the  ballot-box,  and  handing  them  over 
in  the  greater  portion  of  the  county  to  the  power  of  a  violent  and  dis- 
loyal population.  Ninth  and  last.  That  more  than  two  thousand  illegal 
votes  were  cast  in  Jackson  County  for  Shields,  contestant. 

It  will  be  seen  from  this  summary,  and  from  the  evidence  and  printed 
arguments  submitted  by  the  parties,  that  whatever  the  preliminary 
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pleadings  may  be,  as  found  in  the  notice  and  answer,  there  is  no  contro- 
versy as  to  the  vote  of  the  following  nine  counties  of  the  district : 


Couuties. 

so 

13 

02 
V 

»-5 

i 
> 

1 

1 

659 
319 
792 
398 
559 
559 
832 
395 
839 

657 

Cla  V 

9rtfi 

riiitte 

537 

Caklwell 

895 

Ray : 

7A0 

La  Fayette .       .                             

6% 

Carroll .         .               .         .         .     . 

9'17 

Saline 

588 

Charitou      ...                                     -     -                      ^          .  . 

778 

- 

Total 

5,352 

3,964 

Making  Van  Horn's  majority,  Jackson  excluded,  612;  while  if  Jack- 
son be  counted,  as  contestant  insists  that  it  should  be,  (for  a  vote  of 
Jackson  see  page  12,)  the  vote  would  stand: 

For  Shields 8, 379 

For  Van  Horn 7, 396 

Making  Shields's  majority 983 


Therefore  the  whole  controversy  is  narrowed  to  the  consideration  of 
the  law,  and  the  Iquestion  whether  under  the  law  the  vote  of  Jackson 
should  be  counted  or  excluded.  Underlying  the  investigations  of  the 
sub-committee  are  some  important 

QUESTIONS   OP  LAW, 

which,  being  settled,  should  guide  its  Uction,  enable  the  House  to  cor- 
rectly apply  the  testimony,  and  arrive  at  a  correct  result  in  the  case. 
The  first  question  under  the  law  relates  to  the 

POWER  AND  DUTY  OF   THE  SECRETARY  OP  STATE. 

It  cannot  be  seriously  questioned  that  the  action  of  the  secretary  of 
state  in  this  case  is  not  only  wholly  indefensible,  but  is  such  usu"rpation 
of  power  as  strikes  directly  at  freedom  of  elections  and  the  principles  of 
representative  government.  The  charge  that  he  refused  to  open  and 
cast  up  the  returns  from  the  counties  of  Platte  and  Jackson,  which  were 
duly  certified  to  him  by  the  county  clerks,  is  conclusively  proven  by 
testimony  nowhere  denied.  The  law  of  Missouri  delegating  his  powers 
and  defining  his  duties  as  a  canvassing  officer  can  admit  of  but  one 
construction. 

The  text  is  as  follows : 

Skc.  32:  Within  fifty  days  after  such  general  election,  and  as  much  sooner  as  the 
returns  shall  have  been  made,  the  secretary  of  state,  in  the  presence  of  the  governor, 
shall  proceed  to  open  the  returns  and  to  cast  up  the  votes  given  for  all  candidates  for 
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any  office,  and  shall  give  to  tlie  persons  having  tho  highest  number  of  votes  for  mem- 
bers of  Congress  from  each  district  certificates  of  election  under  his  hand,  with  the  seal 
of  the  State  affixed  thereto.    (Rev.  Stat.  Mo.,  1865,  p.  64.) 

Oouimittees  of  Congress  and  of  the  several  State  legislatures,  and  tlie 
courts,  have  decided  that  a  canvassing  officer  has  no  power  to  go  behind 
the  election  returns  duty  certified  to  him  by  the  proper  officers,  nor  be- 
hind the  registration.  That  he  acts  simply  in  a  tninisterial,  and  not 
judicial,  capacity,  is  affirmed  by  the  entire  cuiTent  of  authority.  The 
.subcommittee  know  of  no  legislative  or  judicial  decision  to  the  con- 
trary. This  point  seems  too  clear  for  argument,  and  too  plain  to  re- 
quire the  citation  of  authorities;  but  we  refer  to  a  recent  decision  upon 
this  very  point  by  the  suprenje  couit  of  Missouri,  and  concurred  in  by 
all  the  judges  of  the  court.  (January  term,  1869.)  An  ofticial  copy  of 
the  opinion  is  made  a  part  of  the  record  in  this  case.  (Page  13.)  From 
that  opinion  we  gather  the  correct  conclusion,  as  follows: 

The  law  does  not  seem  to  have  vested  in  the  secretary  any  disci'etion  in  the  premises. 
It  requires  him  to  perform  the  act  of  opening  and  counting  the  returns.  It  is  the  law 
declared  by  this  court,  as  well  as  tho  general  current  of  authority,  that  a  county  clerk 
nr  the  secretary  of  state,  in  opening  and  casting  up  votes,  acts  'ministerially  and  not 
judicially.  The  matter  of  determining  upon  the  legality  of  votes  is  a  judicial  function, 
to  be  passed  upon  before  a  tribunal  competent  to  make  an  adjudication  where  the  par- 
ties interested  can  be  heard. 

This  being  the  law  as  declared  by  the  highest  judicial  authority  in  the 
State,  the  conclusion  is  irresistible  that  the  Missouri  secretary  of  state 
in  going  behind  the  election  and  registration  in  Platte  and  Jackson 
Counties  usurped  and  exercised  a  very  dangerous  power,  assumed 
judicial  functions  without  authority  of  law,  and  violated  the  constitution 
of  his  State.  Just  as  conclusively,  therefore,  it  follows  that  the  sitting 
member  occupies  a  seat  in  the  House  of  Representatives  as  the  re.sult-of 
such  usurpation  by  the  secretary  of  state  ^  that  the  certificate  upon 
which  he  was  sworn  in  as  a  member  was  issued  to  him  wrongfully,  not 
only  without  warrant  of  law  but  in  express  derogation  of  law.  It  being 
in  j)roof,  and  in  point  of  fact  not  denied  by  the  contestee,  that  Shields 
received  a  majority  of  votes  cast  at  the  election  and  duly  certified 
to  the  secretary  of  state,  the  commission,  of  right  and  in  law,  belongs 
to  him.  In  contemplation  of  ]a^y,  and  by  virtue  of  the  vote  cast,  Shields 
is  in  Congress  and  Van  Horn  out,  thus  reversing  the  legal  status  of  the 
parties  to  this  contest,  and  changing  the  burden  of  proof  from  the  con- 
testant Shields  to  the  contestee  Van  Horn.  The  consequences  of  this 
position  of  i)arties  are  important  and  bear  on  the  whole  question  of 
testimony,  its  application  to  and  value  in  the  case.  The  contestee  says, 
"Congress  possesses  original  and  exclusive  jurisdiction  in  extending 
the  right  of  parties  to  seats  in  Congress."  Without  questioning  this 
rule,  it  may  be  remarked, that  it  is  in  entire  harmony  with  the  foregoing- 
suggestions  as  to  the  status  of  the  parties;  and  that  it  is  plainly  at  war 
with  the  usurpations  of  the  secretaiy  of  state  as  a  canvassing  ofttcei',  in 
assuming  a  jurisdiction  belonging  "exclusively"  to  Congress.  With 
just  as  much  support  in  law  might  tho  secretary  assume  all  the  powers 
of  Congress,  and  pass  upon  the  qualifications  of  members,  as  to  assume 
to  judge  of  their  election  and  returns. 

The  legal  consequence  therefore  is,  that  in  order  rightfully  to  hold  the 
seat  he  now  occupies  in  the  House  by  usurpation  of  the  secretary  of 
state,  and  which  seat  prima  facie  belongs  to  the  contestant,  the  burden 
of  proof  is  upon  the  sitting  member  to  show  that  a  majority  of  the 
qualified  votes  cast  at  the  election  in  the  whole  district,  Platte  and 
Jackson  included,  were  cast  for  him;  and  not,  as  returned  by  the  sev- 
eral clerks,  for  Shields,  the  contestant.    And  this  brings  us  to  consider 
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THE  EEGISTEATION  AND  ELECTION  LAWS  OP  MISSOURI. 

By  and  with  the  advice  and  consent  of  the  State  senate,  the  governor 
appoints  a  superintendent  of  registration  for  each  senatorial  district ; 
this  officer  appoints  three  registrars  of  voters  for  eacli  county,  called,  in 
law,  a  "  board  of  registration ;"  and  these,  in  conjunction  with  a  super- 
visor of  registration,  who  is  elected  by  the  people  of  each  county,  con 
stitute  a  "board  of  review." 

The  board  of  registration,  after  due  notice  given,  visits  each  election 
district  to  register  the  voters.  After  the  completion  of  this  primary 
township  registration,  the  registrars,  presided  over  by  the  county  su- 
per\'i8or,  hold  sessions  at  the  county  seats  as  a  "  board  of  review,"  to 
review,  correct,  complete,  and  certify  the  registration  of  their  respective 
counties. 

Each  person  applying  to  be  registered  as  a  voter  must  first  take  and 
subscribe  the  "oath  of  loyalty,"  a  test  oath  prescribed  by  the  constita- 
tion  of  the  State.  The  board  is  also  authorized  to  examine,  under  oath, 
every  applicant  for  registration  and  diligently  inquire  and  ascertain 
that  such  x)erson  has  not  been  guilty  of  any  one  of  a  very  numerous 
class  of  disqualifying  acts  specified  in  the  constitution  and  the  oath. 
They  may  also  summon  witnesses,  or  hear  those  who  may  voluntarily 
,come  before  them,  to  testify  as  to  the  qualifications  or  disqualifications 
of  applicants,  and  may  also  act  on  their  own  knowledge  as  to  either. 

Those  who  are  "accepted"  are  registered  as  qualified  or  legal  voters, 
and  the  ballots  of  such,  and  such  only,  are  counted  by  the  judges  to 
decide  an  election.  Those  who  are  "  rejected"  are  registered  as  rejected 
or  illegal  voters,  and  may  vote,  but  their  votes  do  not  enter  into  the 
count  in  deciding  who  are  elected  and  who  defeated. 

THE  EVIDENCE — JACKSON  COUNTY. 

The  evidence  of  both  parties  is  confined  to  the  registration  and  elec- 
tion in  Jackson  County,  and  for  the  purpose  of  simplicity  may  be 
divided  under  several  heads.    And  first,  as  to  the 

EX-PARTE   AFFIDAVITS 

furnished  to  the  secretary  of  state  by  the  sitting  member,  and  upon 
which  that  officer  refused  to  open  and  cast  up  the  returns  from  Jackson 
County.  Upon  this  point  it  is  insisted  that  we  have  nothing  to  do  with 
"the  amount,  competency,  relevancy,  or  genuineness  of  the  evidence" 
upon  which  the  secretary  of  state  usurped  judicial  functions,  threw  out 
the  ^'ote  of  an  entire  county,  and,  in  violation  of  law,  gave  a  certificate 
of  election  to  the  person  receiving  the  minority  of  votes.  To  this 
proposition  we  cannot  assent.  Were  this  accepted  as  the  rule  the  Com- 
mittee of  Elections  of  this  House  would  be  estopped  from  inquiring  into 
tlie  evidence  of  any  fraud,  or  even  forgery,  by  which  party  ends  are 
served  and  whole  constituencies  disfranchised. 

It  is  in  proof  (pp.  5  and  8)  that  the  following  affidavit  was  forwarded 
to  the  secretary  of  state,  and  in  part  influenced  him  to  throw  out  the 
vote  of  Jackson  and  give  the  certificate  of  election  to  the  sitting  mem- 
ber. The  affidavit  purports  to  have  been  made  by  William  A.  Bevis, 
on  the  11th  December,  1868,  before  A.  Waschman,  notary  public : 

Statk  of  Missouri,  County  of  Jackson,  ss: 

On  this  day  personally  appeared  before  the  undersigned,  notary  public,  William  A. 
Bevis,  supervisor  of  registration  for  the  county  of  Jackson,  State  of  Missouri,  who,  be- 
ing duly  sworn,  on  his  oath  states  that,  as  supervisor  of  registration,  of  said  county,  he 
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atteiided  all  the  sessions  of  the  board  of  registration  of  said  county,  sitling  for  tlic  pur- 
pose of  registering  persons  entitled  to  Vote  at  the  last  general  election  in  the  State  of 
Missonri,  and  that  persons  desiring  to  vote  or  register  were  only  required  to  take  the 
oath  of  loyalty,  in  order  to  test  their  right  to  register  or  vote,  and  further  were  not  re- 
quired on  oath,  or  otherwise,  to  answer  questions  propounded  to  them  by  the  board  of 
registration. 

W.  A.  BEVIS. 

Three  witnesses  were  introduced  by  the  contestant  to  this  affidavit, 
and  examined  by  him  and  the  attorney  of  the  sitting  member,  to  wit, 
A.  H.  Hallowell,  W.  A.  Bevis,  and  A.  Waschman,  and  their  testimony 
can  be  found  on  pages  5,  6,  8,  and  9  of  the  printed  testimony. 

Their  disclosures  are  extraordinary,  and  are  well  calculated  to  startle 
the  npuse.  Hallowell  was  a  friend  of  Van  Horn ;  went  to  Jeflfersou  City 
and  asked  Eodman,  secretary  of  state,  "not  to  issue  a  certificate  to 
Shields,"  as  "  we  would,  produce  him  such  testimony  as  would  warrant 
him  in  rejecting  the  vote  of  Jackson  County ;"  had  several  interviews 
with  him  afterward  in  Jefferson  City  and  St.  Louis.  He  (Hallowell) 
wrote  out  the  affidavit  of  Bevis,  gave  it  to  one  Moore,  of  Westport,  the 
residence  of  Bevis,  and  asked  him  to  have  Bevis  swear  to  it,  and  bring 
it  to  him  in  Kansas  City,  where  Hallowell  resided.  In  a  couple  of  days 
afterward  Moore  brought  it  to  him ;  he  "gave  it  to  Colonel  Van  Horn, 
and  he  took  it  to  Jefferson  City  to  Mr.  Eodman."  He  procured  Bevis's 
affidavit  at  the  request  of  Colonel  Van  Horn;  did  not  remember  ever  to 
have  previously  seen  Bevis's  signature,  and  did  not  know  whether  Col- 
onel Van  Horn  was  acquainted  with  it.  Bevis  swears  in  answer  to 
questions : 

Q.  Have  you  seen  an  affidavit  imrportiug  to  have  been  made  by  you  on  the  11th  day 
of  December,  1868,  before  A.  Waschman,  notary  public,  and  in  the  words  following,  to 
wit?     (Here  follows  the  aflidavit.) — A.  I  have  seen  this  affidavit. 

Q.  State  what  you  know  about,  said  affidavit. — A.  It  is  a  forgery  and  without  a  word 
of  truth.  I  never  knew  aiiything  of  it  until  I  saw  it  published;  saw  it  first  in  the 
Kansas  City  Times,  and  then  in  the  report  of  the  committee  on  elections  in  cases  of  the 
counties  of  Dunklin,  Jackson,  &c. 

Albert  Waschman  swears : 

Q.  Have  you  seen  what  purports  to  be  an  affidavit  made  before  you  as  a  notary  public 
on  the  11th' day  of  December,  A.  D.  1888,  by  William  A.  Bevis,  supervisor  of  registra- 
tion of  Jackson  County,  and  published  on  page  11  of  the  report  of  the  committee  on 
elections  of  the  Missouri  house  of  representatives,  in  the  cases  of  the  counties  of  Dunklin, 
Jackson,  &o.  ? — A.  I  have  seea  it. 

Q.  What  do  you  know  about  that  affidavit,  if  anything? — A.  It  is,  I  am  confident,  a 
forgery. 

Q.  Did  William  A.  Bevis  ever  make  an  affidavit  before  you  of  any  kind? — A.  No,  he 
never  did. 

Q.  Was  there  any  one  who  had  access  to  your  notarial  seal? — A.  Yes;  one  E.  F. 
More  in  particular.  He  was  town  attpriley  for  the  town  of  Westport,  and  I  was  clerk. 
He  very  frequently  wrote  on  my  desk. 

Cross-examination  by  attorney  for  R.  T.  Van  Horn  : 
Q.  To  what  political  party  did  said  R.  F.  More  belong  ? — A.  He  was  a  very  strong, 
democrat. 

So  much  for  the  evidence  which  appears  in  this  record,  on  which  the 
secretary  of  state  "ignored"  the  vote  of  Jackson  County,  defeated  Shields 
and  elected  Van  Horn. 

The  undersigued  deems  it  due  himself,  as  well  as  Colonel  Van  Horn, 
to  disavow  any  intention  to  connect  him  with  this  forged  affidavit  or 
the  surreptitious  use  of  the  notarial  setU  of  Waschman,  for  in  his  "  brief" 
the  contestee  states  that — 

All  the  connection  I  had  with  the  matter  was  to  forward  to  the  secretary  of  state 
the  paper  purporting  to  be  signed  by  Bevis,  together  with  the  testimony  of  a  dozen 
others  to  the  same  effect. 
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THE   REGISTRATION — JACKSON. 

This  is  assailed  on  many  grounds  by  the  contestee,  but  it  is  not 
necessary  to  examine  them  in  detail,  tor  even  if  true  they  are  not 
decisive  of  the  election,  or,  in  other  terms,  if  conceded,  they  would  not 
warrant  this  House  in  declaring  the  registratiou  and  election  illegal  and 
void  in  Jackson  County.  In  regard  to  the  registration  it  may  be  re- 
marked, first:  That  the  removal  of  the  first  registrars  by  Phelan,  super- 
intendent, and  the  appointment  of  others,  was  a  power  which  he  could 
exercise  at  his  discretion  under  the  law,  and  for  any  reason  deemed  by 
him  sufficient,  especially  for  the  reason  he  assigned,  (page  9,)  as  follows 
substantially  :  That  prior  to  the  registration  and  before  the  removal  of 
the  registrars  first  appointed,  all  of  whom  were  particular  friends  of  Van 
Horn,  he  had  an  interview  with  Van  Horn,  in  which  he —    ' 

Told  me  that  the  radical  party  was  goiiio;  to  employ  a  clerk  during  the  political 
oii,mpai}>-ii  in  said  county  of  Jacksoii ;  that  said  clerk's  first  duty  would  be  to  make  out 
a  list  of  the  uuiiiber  of  voters  iueach  tQwnship  in  the  cnuuty ;  then  to  find  out  the 
number  of  radicals  and  the  number  of  democrats,  and  furnish  a  list  of  the  same  to  the. 
board  of  registers  ;  aud  in  townships  having-  a  democratic  majority  that  I  must  instruct 
the  board  of  registers  to  strike  from  the  list  of  voters  enough  of  democratic  votes  so  as 
to  give  a  large  radical  majority  in  each  township;  that  by  these  means  the  radicals 
would  carry  the  county,  and  that  there  must  be  from  nine  liuudred  to  twelve  hundred 
democrats  disfranchised,  so  as  to  secure  a  victory  for  the  radical  party. 
•  Q.  State  what  your  reasons  were  in  making  the  change. — A.  Seeing  that  the  leaders 
of  the  radical  party  in  said  county  of  Jackson  were  trying  to  force  uie  to  act  illegally, 
corruptly,  and  in  violation  of  law,  I  removed  tlie  registrars  above  mentioned.  I  knew 
that  the  majority  of  them  were  fully  under  the  influence  of  Colonel  R.  T.  Van  Horn 
and  pledged  to  carry  out  his  programme;  all  of  which  I  learned  in  the  caucuses  of  the 
radical  party,  at  several  of  which  I  was  x^^^sent. 

For  these  reasons  Phelan,  who  was  also  a  republican,  removed  Aiv.s- 
worth  and  Vantrees,  republicans,  and  api)ointed  Dowd  and  Monroe, 
democrats. 

Second.  It  appears  in  evidence  that  these  last  two  appointees  were 
very  competent,  reputable  citizens,  whose  fidelity  to  the  Government 
is  nowhere  questioned  or  denied. 

Third.  All  those  who  registered  on  the  list  of  qualified  voters  were 
required  to  take  the  test  oath  of  tlie  constitution  and  laws  of  Missouri, 
or,  in  the  language  of  Payne,  one  of  the  registrars — 

Those  who  took  the  oath  of  loyalty,  aud  were  otherwise  qualified  as  voters,  were 
registered  among  the  accepted  voters.  Those  persons  who  declined  taking  the  oath 
were  placed  on  the  list  of  rejected  voters  In  many  instances,  persons  apijlying  for 
registration  notified  the  officers  of  registratiou  that  they  were  not  acquainted  with  the 
purport  of  the  oath  of  loyalty,  and  desired  to  have  it  read  to  them.  In  such  cases  the 
constitutional  disqualifications  of  voters  \v6re  carefully  read.  Persons  so  registered  as 
qualified  voters  were  informed  on  the  opening  of  the  board  that  under  the  law  objec- 
tions could  be  njade  to  their  registration  as  qualified  voters,  which  objections  would 
be  heard  by  the  board  of  appeals  and  review,  to  be  held  subsequently,  and  that  all  pea- 
sons  who  had  committed  any  of  the  acts  disqualifying  them  as  voters  would  be  tinally 
rtyected  on  notice  being  previously  served  on  them,  and  the  proof  as  is  required  by  law. 

Q.  Did  the  board  at  any  time,  to  your  knowledge,  neglect  or  refuse  to  note  objections 
■  made  to  the  parties  registering? — A.  They  did  not. 

Q.  Wliere  objections  were  made. to  parties  who  had  taken  the  oath  of  loyalty,  did 
the  board  neglect  or  refuse  to  ask  additional  questions  as  to  that  person's  qualitications 
as  a  voter? — A.  No  objections  were  made  that  were  not  noted  by  the  board,  and  upon 
proof  of  the  commissio:i  of  an  act  disqualifying  a  person  as  a  voter,  the  name  was 
stricken  from  the  list  of  qualified  voters,  and  put  upon  the  rejected  list  by  the  board 
of  review.  The  registration  was  publicly  made,  aud  very  few  objections  were  made  to 
voters  by  persons  present.  The  board  registered  no  persons  as  voters  whom  they  had 
reason  to  believe  had  committed  any  of  the  acts  disqualifying  them.  The  board  en- 
dea\'ored  diligently  to  ascertain  who  were  entitled  to  register  as  qualified  voters,  and 
registered  only  those  as  qualified  voters  whom  they  believed  to  be  entitled  to  be  so 
registered. 
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Fourth.  If  persons  not  qualified  to  register  and  vote  applied  in  such 
numbers  as  charged  by  contestee,  it-was  the  duty  of  himself  and  friends 
to  make  objections  and  proof.  Under  the  law  they  bad  this  right. 
Under  the  registration  laws  these  objection  would  have  been  noted  and 
heard.  The  registration  was  publicly  made;  but  it  does  not  appear 
that  either  the  contestee  or  his  friends  made  any  objection  to  the  I'egis- 
tration  when  it  was  being  made,  although  he  now  charges  so  freely  that 
"  hundreds  of  men  notoriously  disqualified  by  treason  and  rebellion  were 
allowed  to  register  and  vote." 

THE   EEGISTEY  PJBIMA  PACIE  LEGAL. 

It  is  not  shown  that  a  single  person  was  allowed  to  register  who  did 
not  take  and  subscribe  the  oath  of  loyalty.  On  the  contrary,  it  is  shown 
by  Payne  and  others  that  all  who  were  accepted  as  voters  took  all  the 
oaths  required  by  law,  and  were  registered  by  the  ofiScers  appointed  for 
that  purpose.  On  this  point  the  authorities  are  uniform,  and  have 
again  and  again  been  affirmed  by  the  reports  of  election  committees  of 
this  House,  and  by  the  House  itself,  to  the  effect  tlaat  all  the  presump- 
tions of  law  are  that  registration  officers  act  properly ;  that  none  but 
qualified  voters  were  registered  by  tkem  ;  and  that  everj'  voter  adiaitted 
by  proper  officers  to  the  registry  and  ballot  shall  be  regarded  as  legally_ 
qualified  unless  the  contrary  be  shown  by  testimony.* 

JACKSON   COUNTY   OFEICEliS   COMMISSIONED. 

Legal  proof  is  made  (p.  14,  Exhibit  F)  of  the  fact  that  the  governor 
of  the  State,  Thomas  C.  Fletcher,  a  political'  friend  of  contestee,  and 
who  was  made  a.  witness  by.  him,  (p.  27,)  recognized  the  legality  of  the 
registration  and  vote  in  Platte  and  Jackson  Counties  by  commissioning 
the  county  officers  of  both,  from  sheriff  to  coroner,  elected  on  the  dem- 
ocratic ticket  at  the  same  election  and  by  the  same  vote.  If  legal  for 
sheriff,  school  superintendent,  county  judge,  &c.,  why  not  for  member 
of  Congress  ?  The  contestant  has  entirely  failed  to  overthrow  this  legal 
presumption  by  proof.  There  was  no  such  misconduct  on  the  jiart  of 
registration  or  election  officers  as  to  render  either  the  registration  or 
election  void ;  and  if  disqualified  persons  were  permitted  to  register  and 
vote  the  fact  could  easily  have  been  shown.  Each  name  is  preserved, 
both  on  the  registry  and  voting  lists,  and  his  ballot  numbered.  It  was 
therefore  entirely  within  the  power  of  the  sitting  member  to  specify 
each  suspected  voter  by  name,  and  establish  his  disqualification  by 
proof,  showing  also  for  whom  he  voted.  This  he  failed  to  do,  or  even 
to  attempt,  except  as  to:  1.  Persons  who,  although  not  personally 
present  before  the  board,  were  permitted  to  register  on  filing  the  oath 
of  loyalty.  2.  Persons  who  were  allowed  to  vote  upon  certificates  by 
Dowd,  one  of  the  registrars,  that  they  had  registered  according  to  law, 
but  that  their  names  had  been  inadvertently  omitted  from  the  list  by 
the  copying  clerk.  3.  Persons  who  were  in  the  rebel  army;  and,  4. 
Persons  who  were  rejected  in  1866  and  registered  in  1868. 

Of  these  in  their  order : 

1.  Payne,  one  of  the  registrars,  testifies  as  witness  for  sitting  member, 
(p.  32,)  that,  on  the  last  day  of  the  board  of  review,  from  forty  to  sixty 

*Ba8setti's.  Baily,  1813,  vol.  1,  "Contestefl  Eleofions  in  CongrPbS,"  p.  255;  Povter- 
fiold  CT.  McCo}',  181.5,  p.  267;  also,  p.  270;  Easton  us.  Soott,  1816,  p.  272;  New  Jersey 
case,  vol.  2,  p.  25 ;  Goggin  vs.  Gilmer,  1844,  p.  70 ;  Botts  vs.  Jones,  1844,  p.  73 ;  Littell 
vs.  Eobbius,  1850,  p.  138. 
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persons  were  registered  wlio  were  not  present  upon  filing  tbe  oath  of 
loyalty,  signed  by  each  and  properly  certified  by  the  officers  before  whom 
taken  ;  that  these  names  were  mostly  presented  by  Jacob  Boreman  and 
Charles  Vincent,  (p.  33.)  Boreman  was  at  the  tinie  a  radical  candidate 
for  the  legishiture,  (p.  39,)  and  afterward  one  of  the  attorneys  for  cou- 
testee.  Vincent  was  a  candidate  on  the  radical  ticliet  for  clerk  of  the 
court  of  common  pleas,  (pp.  3i,  47.)  Boreman  himself  testifies  (p.  55) 
that  he  presented  quite  a  number  of  these  affidavits,  and  had  the  parties 
registered. 

2.   PERSONS  WHO  VOTED  ON  THE  CEKTIFIOATES  OF  DOWD. 

Todd  (p.  35)  saw  five  or  six  of  these  vote  at  the  court-house  in  Kansas 
City,  eighth  district.  Hood  (p.  35)  saw  ten  or  a  dozen  at  Chalfant, 
tenth  district,  and  four  or  five  at  the  ninth  district.  Bnglisli  (p.  39)  was 
one  of  the  judges  of  election  in  tlie  ninth  district,  and  says  "  there  were 
a  number  of  persons  who  claimed  to  be  voters  whose  names  were  not  on 
the  lists  furnished  the  judges  by  "the  officers  of  registration.  They 
claimed  their  names  ought  to  have  been  on  the  lists — went  to  ilr.  Dowd, 
got  certificates,  and  voted."  .  He  objected,  and  was  overruled  by  the 
other  judges.  He  adds:  "I  have  no  doubt  a  majority  of  tbose  who 
thus  voted  were  legal  voters."  Neugent  (p.  42)  saw  Dowd  issue  several 
certificates;  did  not  know  their  number,  or  the  names  of  the  voters. 
Warner  (p.  54)  saw  two  or  three  vote  on  certificates  from  Uowd ;  he 
(Warner)  wrote  the  certificates  for  Dowd  to  sign,  and  believes  they 
were  "for  voters  of  both  parties,  and  nearly  equally  divided."  All  this 
matter  is  fully  explained  by  Payne,  one  of  the  registrars,  (p.  7  :) 

Q.  How  did  it  liappeu  tliat  the  names  of  some  persons,  appearing  upon  tlie  boolis  of 
the  registrars  as  qualified  voters  of  Kaw  Township,  did  not  appear  upon  the  lists  fur- 
nished the  judges  of  the  election  districts  of  said  townsliips? — A.  After  the  board  of 
review  had  completed  their  lists  of  registration,  it  became  their  duty  to  maliC  a  copy 
of  the  respective  lists,  which  were  to  be  furnished  to  the  judges  of  the  proper  election 
districts.  The  names  of  such  as  did  not  appear  upon  the  lists  foruished  the  judges 
was  solely  the  result'of  carelessness  on  the  part  of  the  copying  clerlv  employed  by  the 
hoard,  and  not  by  anjr  design  on  the  part  of  the  board  to  leave  tliem  off.  From  my 
acquaintance  with  the  majority  of  the  voters  whose  names  were  left  off,  I  should  say 
the  majority  of  them  were  democrats.  The  omission  of  these  names  was  uot  known 
to  the  nuiuibers  of  the  board  until  election  day,  and  we  had  not  time  to  compare  the 
copy  with  the  other  lists. 

3.   IN  THE  KEBEL  ARMY  DURING  THE  WAR. 

The  sitting  member  sought,  by  the  testimony  of  A.  L.  H.  Crenshaw, 
(p.  56,)  to  establish,  by  name  and  specific  acts  of  disqualification,  the 
illegal  registry  of  quite  a  number  of  citizens.  His  witness,  however, 
after,  in  general  terms,  disqualifying  some  forty,  when  cross-examined, 
knew  of  but  three  out  of  the  whole  number  (naming  them)  who  had 
been  in  the  rebel  army ;  "  that's  all,"  in  his  language ;  "  the  balance  were 
sympathizers;  some  of  them  were  down  with  Price's  army;  don't  know 
what  they  were  doing;  didn't  any  of  them  tell  me  they  were  sympa- 
thizers, but  I  judged  so  from  their  talk." 

4.  Charles  F.  Quest,  a  registrar  of  voters  in  186G,  and  John  E.  Swear- 
ingen,  postmaster  at  Independence,  are  introduced  by  the  sitting  mem- 
ber (pp.  48  and  51)  to  show  that  certain  persons  named,  and  numbering 
in  the  aggregate  about  one  hundred  and  twenty,  in  eight  townships  of 
Jackson  County,  and  who  were  placed  on  the  rejected  list  in  186G,  were 
on  the  accepted  list  in  1868.  No  copy  of  the  rejected  list  of  1866  is  pre- 
sented to  verify  the  statement,  or  corroborate  the  memory  of  these  two 
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witnesses.  It  is  certainly  a  novel  doctrine  that  because  certain  citizens 
were  rejected  in  18G6  tliey  ought  to  have  been  rejected  in  186S.  Their 
rejection  in  one  instance  and  acceptance  in  the  other  were  acts  of  sworn 
officers,  appointed  according  to  law.  If  the  first  registration  proved  the 
last  to  have  been  illegal,  why  not  their  acceptance  in  1868  prove  tlieir 
rejection  in  1860  to  have  been  without  warrant  of  law '?  But  our  business 
IS  not  with  the  registration  of  1866. 

But  it  is  not  necessary  to  decide  the  legal  questions  involved,  nor  the 
competency  or  incompetency  of  the  proof  made.  Grant  all  that  is 
claimed  by  the  contestee,  and  deduct  from  Shields's  poll  the  entire  number 
of  the  four  classes  enumerated,  and  still  the  result  is  not  changed.  Al- 
lowing the  60  of  class  one,  the  10  or  12  of  .class  two,  the  3  of  class  three, 
and  the  120  of  class  four  to  have  registered  and  voted  illegallv,  leaves 
Shields  still  with  a  decided  majority.  And  it  may  be  remarked  that  if 
such  votes  beheld  illegal  no  foundation  is  laid  for  throwing  out  the' 
total  vote  and  disfranchising  the  county.  Let  it  be  here  remembered 
that  although  the  evidence  is  preserved  in  the  county  clerk's  office  of 
Jackson  County,  the  sitting  member  does  not  try  to  show  by  proof  that 
any  one  of  either  class  voted  at  the  election,  except  the  few  who  pre- 
sented in  Kaw  Township  the  Dowd  certificates,  and  the  proof  is  these 
were  about  equally  divided  between  the  two  parties.  Although  all  the 
ballots  were  preserved  and  were  accessible  to  him  by  law,  certainly  the 
sitting  member  has  furnished  no  proof  tliat  a  single  one  of  the  classes 
named  voted  for  contestant.  To  deduct  these  votes  is  to  assume,  first, 
that  they  were  illegal,  although  returned  by  sworn  officers ;  second,  that 
they  all  voted,  which  is  not  proved;  and  third,  that  they  all  voted  for 
Shields,  which  would  be  only  an  assumption.  But  allowing  all  these 
as  having  voted  for  Shields,  throw  them  out,  and  we  reach  this  result : 

Total  vote  for  Shields 8,  379 

Total  vote  for  Van  Horn 7,  396 

Shields's  majority  on  record 983 

Deduct  class  No.  1 60 

Deduct  class  No.  2 12 

Deduct  class  No.  3 3 

Deduct  class  No.  4 120 

Total  deduction 195 

Leaving  Shields's  majority 788 


But  the  sitting  member,  in  his  brief,  charges  that  the  election  officers 
were  not  sworn,  and  that  at  the  time  of  returning  the  poll-books  to  the 
county  clerk  there  was  nothing  on  said  books  to  show  the  admini^itra- 
tion  of  any  oath  to  the  officers  conducting  the  election.  On  this  point 
E.  E.  Hickman,  county  clerk,  deposes  (p.  42)  that  on  some  of  the  poll- 
books  the  judges  failed  to  sign  the  oajth  of  loyalty,  and  in  some  instances 
the  justice  before  whom  the  oath  was  taken  omitted  to  make  his  certifi- 
cate to  the  fact;  that  after  the  board  of  canvassers  had  cast  up  the 
vote  the  changes  were  made — that  is,  th&omissions  were  supplied  by  the 
judges  and  justices  of  the  peace  themselves.  (P.  43.)  So  far  as  wit- 
ness inquired,  the  oath  was  taken  by  ail  the  judges,  altliough  the  cer- 
tificates may  not  have  been  completed ;  does  not  know  of  his  own  knowl- 
edge an;^  thing  more  than  the  parties  told  him.  We  cannot  agree  to  the 
doctrine  that  the  election  should  be  declared  void  for  the  omission  and 
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irregularity  above  charged.  The  supreme  court  of  Missouri,  acting  iu 
the  line  of  precedents  made  and  uniformly  followed  by  other  courts, 
held  in  the  case  of  The  State  ex.  inf.  Attorney  General  vs.  John  H. 
Steers,  respondent: 

Although '  the  vote  (of  Jasper  precinct,  Ralls  County)  might  have  been  informally 
certified,  that  would  make  no  difference ;  the  officers  should  look  at  substance,  and  not 
at  form.  A  literal  comi)liance  with  the  prescribed  forms  is  not  required  in  any  case,  if 
the  spirit  of  the  law  is  not  violated  ;  and  the  governing  principle  in  all  cases  is  to 
closely  ascertain  the  intention  of  the  voters. 

By  the  court  of  appeals  of  New  York,  in  the  case  of  The  People  vs. 
Cook,  (4  Selden,  67.)     In  this  case  the  court  say: 

The  neglect  of  the  officers  of  the  election  to  take  any  oath  would  not  have  vitiated 
the  election. 

By  the  supreme  court  of  Minnesota,  in  the  recent  case  of  Taylor  vs. 
Taylor  et  ah,  (10  Minnesota,  107.)  One  ground  of  contest  in  this  case 
"\\as  that  "  in  certain  towns  at  said  election  the  judges  and  clerks  of  said 
election  did  not  take  the  prescribed  oath,  or  any  oath."    The  court  say: 

If  the  votes  of  the  citizens  are  freely  and  fairly  deposited,  at  the  time  and  place  des- 
ignated by  law,  the  intent  and  design  of  the  election  are  accomplished.  It  is  the  will 
of  the  electors  thus  expressed  that  gives  the  right  to  the  office,  and  the  failure  of  the 
officers  to  perform  a  mere  ministerial  duty  in  relation  to  the  election  ciinuot  invalidate 
it  if  the  elector.-i  had  actual  notice,  and  there  was  no  fraud,  mistake,  or  surprise. 

Again  the  court  say:  , 

If  the  oiHcers  of  election  fail  to  perform  their  duty  the  law  provides  a  penalty ;  but 
the  election  is  not  necessarily  rendered  void. 

By  the  supreme  court  of  California,  in  the  case  of  Whipple  vs.  McKune, 
(10  Cal.,  352.)  In  this  case  the  election  of  McKune  to  the  office  of  dis- 
trict judge  was  contested  upon  the  ground  that  "the  officers  conducting 
the  election  in  a  given  district  were  not  sworn,  as  the  election  laws 
require."  No  fraud  being  shown,  the  election  was  held  vabd,  notwith- 
standing such  failure  of  the  officers  to  be  sworn. 

In  the  case  before  the  committee  it  will  be  remembered  the  officers 
were  sworn,  but  some  of  the  poll-books,  by  an  omission  untainted  by 
fraud,  and  not  referable  to  bad  intent  or  unfairness  of  any  kind,  did 
not,  at  the  time  of  counting  the  vote,  show  the  fact.  It  was  afterward 
supplied. 

In  cases  of  public  officers,  who  are  such  de  facto,  acting  under  color 
of  legal  authority,  the  rule  is  well  settled  that  their  acts  as  such  officers 
are  to  be  held  valid  as  respects  third  parties  who  may  have  an  interest 
in  such  acts  ;  and  more  especially  are  they  valid  as  to  innocent  parties 
who  trust  them  in  good  faith.  And  this  rule  is  true,  even  though  such 
officers  hold  by  an  election  or  appointment  not  strictly  legal,  (.i  Kent, 
295;  Bouvier-^title  "-De  J'acto.") 

CHARGES  AGAINST   SUPEKINTENDENT   PHBLAN. 

The  sitting  member  has  taken  much  testimony  to  show  that  Phelan, 
the  superintendent  of  registration,  "entered  into  a  corrupt  bargain  and 
sale"  with  the  friends  of  the  contestant  in  Jackson  in  regard  to  regis- 
tration in  that  county,  whereby,  it  is  charged,  the  registrars  were  changed 
and  a  large  number  of  illegal  voters  registered.  To  establish  this  charge 
the  sitting  member  relies  upon  the  testimony  only  of  C.  J.  Corwin,  (p. 
15,)  who  was  a  democratic  editor  in  Kansas  City  during  the  "election, 
and  of  M.  L.  SullivanJ  (p.  36,)  clerk  of  the  executive  committee  of  the 
republican  party  of  Jackson  County. 

Corwin  was  not  cross-examined,  and  his  testimony,  which  covers 
several  pages,  is  a  strange  medley,  consisting  in  good  part  of  contradic- 


940  DIGEST    OF   ELECTION   CASES. 

tions,  vague  impressions,  and  hearsay.  It  does  not  establish  the  charge 
that  Phelan,  for  a  corrupt  consideration,  "«old  Out'-  (in  the  language 
of  contestee's  brief)  to  the  friends  of  Shields;  nor  that  he,  for  a  bribe, 
corruptly  removed  the  first  set  of  registrars  and  appointed  the  second ; 
nor  does  that  or  any  other  testimony  attack  the  honesty  or  impute  fraud 
of  any  sort  to  the  second  set  of  officers  so  appointed.  As  to  them,  no 
charge  of  corruption,  fraud,  bribery,  intrigue,  or  even  disloyalty  is  made, 
and  they— not  Phelan— registered  Jackson  County. 

But,  inasmuch  as  the  charge  of  bribery  and  corruption  is  brought 
into  this  case,  let  us  look  to  the  proof  showing  that  the  friend^  of  the 
sitting  member  are  not  all  in  position  to  urge  that  point  here. 

1.  The  Bevis  afiftdavit,  which  is  admitted  by  the  contestee  himself  to 
be  a  forgery,  backed  by  the  fraudulent  use  of  the  notarial  seal  of 
Waschman. 

2.  The  testimony  of  Phelan,  (p.  9,)  wherein  he  swears  that  Colonel 
Yan  Horn  told  him  the  radical  party  would  employ  a  clerk  to  make  a 
political  census  of  the  county,  classifying  radicals  and  democrats  by 
name ;  that  this  would  be  furnished  the  registrars ;  and  that  Phelan 
must  instruct  them  to  strike  off  enough  democrats  to  secure  a  large 
radical  majority. 

3.  Phelan  also  swears  (p.  9)  that — 

On  tlie  27th  tlay  of  August,  1868,  I  was  waited  upon  at  Independence,  Missouri,  by- 
Mr.  Sullivan,  of  Kansas  City,  wLio  was  the  clerk  employed  hy  the  radical  paity. 
Sullivan  told  me  that  he  liad  been  sent  to  me  by  Colonel  Van  Horn  and  others  to  see 
about  the  removal  I  had  made  of  the  registrars ;  that  the  devil  was  to  pay,  but  that 
he— puttiug  his  hand  on  his  pocket — had  wliat  would  fix  the  matter  all  right,  and 
said  if  I  would  absent  myself  from  the  county  so  that  the  secretary  of  state  could  be 
telegraphed  to  that  I  had  left  the  district,  and  have  the  governor  appoint  a  superin- 
tendent in  my  place,  I  should  have  five  thousand  dollars  in  cash,  saying  that  L.  C. 
Slavens,  esq.,  of  Kansas  City,  was  then  at  Colonel  St.  John's  oiHce  at  Independence, 
and  had  the  money  for  nie  in  his  possession  ;  all  of  which  I  refused  to  do.  On  the  day 
following,  I  was  again  waited  upon  by  Mr.  Sullivan,  who  said  he  had  been  sent  again 
by  the  same  parties  to  ascertain  if  ten  thousand  dollars  would  induce  me  to  reKign  my 
position ;  that  if  it  would,  I  could  have  it;  and  in  addition,  he  was  authorized  to  say, 
by  a  gentleman  in  high  position,  that  I  should  be  appointed  to  an  Indian  agency,  or  a 
revenue  appointment,  if  Colonel  Vau  Horn  was  elected. 

Q.  Did  you  ever  make  any  publication  in  the  newspapers  of  Kansas  City  in  regard 
to  these  conversations  ? — A.  I  did. 

Q.  Did  Mr.  Sullivan  publish  any  statement  in  reply? — A.  Yes. 

Q.  Before  Sullivan  published  his  statement,  did  he  have  any  conversation  in  refer- 
ence to  what  he  was  about  to  do  ;  and  if  so,  what  was  it  ? — A.  He  told  jue  the  evening 
before  he  made  the  denial  of  his  statements  that  he  w,as  going  to  deny  my  statement 
through  the  ]>ress,  and  not  to  think  hard  of  him,  although  he  knew  my  statements 
were  true.  He  said  Colonel  Van  Horn  had  promised  to  get  him  a  Go'verument  situation 
if  he  would  iinblicly  deny  them,  the  statements  I  had  made. 

4.  Plielan  also  swears  to  a  conversation  with  Dr.  Joshua  Thorne,  two 
daj's  after  the  one  with  Sullivan,  and  states  that — 

Thorne  said  he  had  been  sent  by  the  same  parties  to  have  an  interview  with  me,  mean- 
ing the  parties  that  sent  Sullivan,  saying,  in  siibstance,  the  registration  matter  must  be 
fixed  up.  Just  fix  upon  your  figures,  and  the  money  shall  be  forthcoming  the  moment 
you  resign ;  and  in  addition,  your  name  shall  be  placed  upon  the  radical  ticket  for 
sheriff,  in  place  of  the  man  who  has  been  nominated  ;  all  of  which  attempts  to  bribe 
and  corrupt  me  I  rejected,  being  determined  to  see  the  law  faithfully  executed ;  which 
was  done,  as  I  believe,  in  every  instance. 

Phelan  was  cross-examined  by  Vau  Horn's  attorney  and  reaffirmed 
the  above  points,  and  added,  in  answer  to  interrogatories,  as  follows: 

Q.  When  was  the  publication  made  in  the  papers  you  spoke  of? — A.  Can't  say  posi- 
tively ;  think  about  the  10th  of  September. 
■  Q.  About  how  many  days  after  that  was  it  that  Sullivan  made  his  denial  in  the 
newspaper  ? — A.  I  think  he  made  it  in  a  day  or  two  following. 

Q.  Did  Mr.  Slavens  make  any  public  answer  in  regard,  to  your  statement  ? — A.  He 
did.  He,  Sullivan,  and  Van  Horn  denied  the  statements,  as  I  knew  they  would  do. 
Sullivan  told  me  they  would  deny  them. 
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Q.  Whs  it  luefore  or  after  the  publication  of  these  statements  thait  Thorne  had  the 
conversation  with  you? — A.  I  think  it  was  on  the  same  day,  or  on  the  day  following; 
I  am  not  certain. 

6.  John  Cox,  a  brother-in-.law  of  Phelan,  swears  (p.  11)  that  he  had  a 
conversation  with  Sullivan,  in  which  "he  said  he  had  been  down  to  Inde- 
pendence to  see  Phelan,  and  had  offered  him  $5,000,  and  that  he  could 
get  ten,  if  he  would  remove  the  registrars  or  resign ;"  meaning  the  second 
set  of  legistrars,  Dowd  and  Monroe. 

Sullivan  and  Thorne,  warm  political  friends  of  the  sitting  member, 
both  testify  (jjp.  3G,  13)  that  they  had  several  conversations  with  Phelan 
about  the  registration,  removal  of  registrars,  success  of  the  radical  party, 
&c..  but  deny  the  material  statements  in  Phelan's  testimony.  So  much 
as  to  the  controversy  on  points  purely  personal,  as  to  witnesses,  Avhich 
is  here  reviewed,  that  each  may  have  the  benefit  of  having  his  position 
fully  stated.  The  undersigned  again  refers  to  the  rule  afQrmihg  the 
validity  of  the  official  acts  of  the  members  of  the  board,  from  whatever 
motive  appointed,  especially  as  no  assault  is  made  ujjon  them  either  as 
a  board  or  as  individual  citizens.  Phelan  had  the  legal  right  to  appoint 
and  remove  registrars  on  his  own  responsibility.  He  was  himself  ap- 
pointed by  legal  authority,  and  by  like  sanction  of  law  appointed  his 
subordinates,  and  there  is  no  greater  legal  objection  to  his  appointment 
of  Dowd  and  Monroe  than  there  is  to  his  own  nomination  as  superin- 
tendent by  Governor  Fletcher;  and  as  it  is  not  pretended  that  the  board 
so  api)ointed  wiis  itifluenced  bj'  any  other  than  a  conscientious  sense  of 
duty,  the  registration  made  by  them  is  sanctioned  by  law,  and  the  elec- 
tion held  under  such  registration  is  val  id.  Making  the  liberal  deductions 
heretofore  enumerated  from  the  vote  of  Shields,  his  majority,  to  the 
benefit  of  which  he  is. legally  entitled,  is,  as  before  stated,  798.  Where- 
fore the  undersigned  submits  the  accompanying  resolution: 

Besolred,  That  James  Shields,  the  contestant,  was  legally  elected  a 
member  of  the  Forty-first  Congress,  from  the  sixth  district  of  Missouri, 
and  is  entitled  to  the  seat  as  representative  of  said  sixth  district. 


JOHN  B.  RODGEES. 

This  case  was  not  reached. 

April  7, 1869. — Mr.  Heaton,  from  the  Committee  of  Elections,  made  the 

following  report : 

The  Committee  of  Elections,  to  ivhom  icas  referred  the  certificate  of  John 
B.  Badgers  as  a  Representative  from  the  State  of  Tennessee  in  the  Forty- 
first  Congress,  submit  the  folloiving  report: 

The  Constitution,  articile  1,  section  2,  provides  that  "representatives 
*  *  *  shall  be  apportioned  among  the  several  States  which  may 
be  included  within  the  Union,  according  to  theiV  respective  numbers, 
which  shall  be  determined  by  adding  to  the  whole  number  of  free  per- 
sons *  *  *  three-fifths  of  all  other  persons."  A  decennial  census  is 
provided  for,  and  the  number  of  representatives  limited  "not  to  exceed 
one  for  every  30,000,  but  each  State  should  ha\e  at  least  one."  Beyond 
this  the  apportionment  of  representation  among  the  several  States 
devolves  upon  Congress  to  regulate  by  legislation. 
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ACTION   OP   CONGRESS — PRECEDENTS. 

Until  a  census  could  be  taken  a'nd  an  apportionment  made  accord- 
ingly, the.  number  of  Representatives  in  the  House  was  fixed  at  65.  By 
the  first  general  apportionment  act,  April  14, 1792,  chapter  23,  the  num- 
ber was  increased  to  105,  and  the  ratio  of  33,000  adopted.  The  second, 
January  14,  1802,  chapter  1,  retained  the  ratio  of  33,000,  and  increased 
the  number. still  further  to  141.  The  third,  December  21,  1811,  chapter 
9,  fixed  the  ratio  at  .35,000,  and  the  number  of  Eepresentatives  at  181. 
The  fourth,  March  7, 1822,  chapter  10,  increased  the  ratio  to  40,000,  and 
the  number  of  Eepresentatives  to  212.  The  fifth.  May  22, 1832,  chapter 
91,  advanced  the  ratio  to  47,700,  and  the  number  of  Eepresentatives  to 
240.  The  sixth,  June  25,  1842,  chapter  47,  established  the  ratio  at 
70,680,  and  incorporated  the  novel  principle  of  one  additional  Eepre- 
sentative  for  each  State  having  a  fraction  greater  than  one  moiety  of  the 
said  ratio.  This  reduced  the  number  of  Eepresentatives  to  223.  Each 
of  these  acts  followed  the  taking  of  the  census  and  was  based  upon 
the  results,  and,  though  in  terms  of  unlimited  duration,  was  manifestly 
intended  to  continue  in  force  but  for  ten  years,  until  after  the  next  suc- 
ceeding census. 

The  diificulty  of  this  legislation  had  been  found  so  great  that  it  pro- 
duced the  act  of  May  23,  1850,  chapter  11,  for  the  taking  of  the  seventh 
census.  This  act  fixed  the  number  of  Eepresentatives  at  233,  to  be 
apportioned  among  the  several  States  by  the  Secretary  of  the  Interior, 
according  to  their  respective  iiopulations  as  ascertained  by  the  census, 
and  was  obviously  designed  to  be  permanent.  Sections  25  and  26  of 
the  act  prescribe  the  method  of  apportionment,  and  after  the  taking  of  the 
seventh  census  in  1850  the  Eepresentatives  were  so'apportioned.  These, 
it  is  believed,  are  all  the  general  laws  upon  this  subject,  extending  in 
their  operation  to  all  parts  of  the  country,  and  ascertaining  the  numer- 
ical character  of  the  House. 

From  time  to  time  special  acts  have  been  passed  to  meet  the  exigencies 
of  particular  cases,  at  the  discretion  of  Congress.  The  act  of  February 
25, 1791,  chapter  9,  gave  two  Eepresentatives  each  to  Kentucky  and  Ver- 
mont, until  there  should  be  ''an  actual  enumeration  of  the  inhabitants 
of  the  United  States."  By  the  act  of  June  1, 1796,  chapter  47,  Tennessee 
was  admitted  to  the  Union,  with  one  Eepresentative  "until  the  next 
general  census."  The  act  of  April  30, 1802,  chapter  40,  enabled  Ohio 
to  form  a  State  and  gives  her  one  Eepresentative  "  until  the  next  general 
census."  The  act  of  April  8,  1812,  chapter  50,  admitting  Louisiana, 
gives  her  one  Eepresentative  "until  the  next  general  census."  The  act 
of  April  19,  1816,  chapter  57,  enables  Indiana  to  form  a  State  govern- 
ment, and  until  the  next  general  census  entitles  her  to  one  Eepresentative. 
She  was  admitted  to  the  Union  by  joint  resolution  December  11,  1816. 
A  similar  act  was  passed  for  Mississippi,  March  1, 1817,  chapter  33,  and 
a  similar  joint  resolution  December  10, 1817;  also  for  Illinois,  April  18, 

1818,  chapter  67,  and  December  3,  1818;  and  for  Alabama,  March  2, 

1819,  chapter  47,  and  December  14, 1819. 

The  act  of  April  7-,  1820,  chapter  39,  reduced  the  number  of  Eepresent- 
atives in  the  17th  Congress  from  the  State  of  Massachusetts  to  13,  and 
gave  the  remaining  seven  to  the  recently  formed  State  of  Maine. 

The  general  apportionment  act  of  March  7,  1822,  gave  to  Alabama 
two  Eepresentatives.  The  following  year  a  special  act,  January  14, 1823, 
chapter  2,  gave  her  an  additional  member  upon  fuller  information  as  to 
the  number  of  her  inhabitants.  The  act  of  March  6,  1820,  chapter  22, 
enables  Missouri  to  form  a  State  government  with  one  Eepresentative 
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until  the  "next  general  census."    She  -vras  admitted  to  the  Union  by 
joint  resolntion,  Slarcli  2,  1821. 

The  act  of  June  15, 1836,  chapter  100,  admitted  Arkansas  to  the  Union 
■with  one  Eepresentative  "until  the  next  general  census." 

The  legislation  by  which  Michigan  was  admitted  to  the  Union  -was 
attended  with  much  difficulty.  It  will  be  found  in  the  acts  of  June  15, 
1836,  chapter  99,  of  June  23,  1836,  chapter  121,  and  of  January  26, 1837, 
chapter  6,  and  its  difficulties  are  illustrated  by  the  debates  of  the  two 
houses.  In  the  present  purpose  it  is  deemed  sufficient  to  refer  to  section 
three  of  the  act  .of  June  15,  1836,  which  provides  that  as  soon  as  tlie 
people  of  Michigan  should  have  complied  with  certain '  fundamental 
conditions  the  President  should  announce  the  same  by  proclamation ; 
and  tbereiipon,  without  further  action  of  Congress,  "the  Senators  and 
Beprefsentatives-  who  have  been  elected  by  the  said  State^'  should  be  entitled 
to  take  their  seats  without  further  delay;  nothing  appearing  in  the  stat- 
utes to  indicate  the  number  of  Eepresentatives. 

The  act  of  March  3,  1845,  chapter  48,  for  the  admission  to  the  Union 
of  Iowa  and  Florida,  j)rovides  that  "until  the  next  census  and  appor- 
tionment" each  State  be  entitled  to  one  Eepresentative.  Iowa  was  not, 
in  fact,  admitted  under  this  act  and  not  until  near  the  close  of  the  fol- 
lowing year,  act  of  December  28,  1846,  chapter  1;  but  no  further  pro- 
vision was  made  for  her  representation. 

The  joint  resolution  of  December  29,  1845,  chapter  1,  admits  Texas 
to  the  Union  with  two  Eepresentatives  until  the  next  apportionment. 

The  act  of  August  6, 1846,  chapter  89,  enables  the  people  of  Wisconsin 
to  form  a  State  government,  with  two  Eepresentatives  "until  another 
census"  and  apportionment. 

The  act  of  September  9,  1850,  chapter  50,  admits  California  to  the 
Union,  with  two  Eepresentatives,  until  the  next  apportionment.  Before 
that  time  the  seventh  census  was  taken  pursuant  to  the  act  of  May  23, 
1850,  and  California  declared,  by  virtue  of  her  ascertained  numbers,  to 
be  still  entitled  to  two  and  only  two  Eepresentatives;  and  yet  Congress 
thought  proper,  by  act  of  June  2,  1852,  chapter  91,  for  reasons  appear- 
ing in  the  body  of  the  act,  to  accord  to  her  one  additional  Eepresentative 
in  the  37tli  Congress. 

The  act  of  February  26,  1857,  chapter  60,  enables  the  people  of  Min- 
nesota to  form  a  State  government,  and  provides  for  the  taking  of  a 
census  in  the  Territory  with  a  view  to  ascertain  the  number  of  Eepre- 
sentatives to  which,  as  a  State,  she  would  be  entitled.  The  act  of  May 
11, 1858,  chapter  31,  admits  her  to  the  Union,  with  two  Eepresentatives 
"until  the  next  apportionment." 

The  act  of  February  14, 1859,  chapter  33,  admits  Oregon  to  the  Union, 
■with  one  Eepresentative  "  until  the  next  census  and  apportionment." 

The  act  of  May  4,  1858,  chapter  26,  providing  for  the' admission  to 
the  Union  .of  Kansas,  under  the  Lecompton  constitution,  and  that  of 
January  29,  1861,  chapter  20,  admitting  her  under  the  Wyandotte  con- 
stitution, both  declare  her  entitled  to  one  Eepresentative  "until  the  next 
general  apportionment." 

The  act  of  December  31,  1862,  chapter  6,  erects  a  portion  of  the 
State  of  Virginia  into  the  new  State  of  West  Virginia,  with  three  Eep- 
resentatives, leaving  unchanged  the  number  to  which  Virginia  is  en- 
titled. 

The  act  of  March  21,  1864,  chapter  36,  enables  the  people  of  Nevada 
to  form  a  State  government,  with  one  Eepresentative  "  until  the  next 
general  census ;"  and,  on  the  19th  of  April,  1864,  an  act  similar  in  all 
respects  was  passed  by  the  people  of  Nebraska,  under  which  acts  both 
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States  have  been  admitted  to  tlie  Uuion,  completing  the  present  num- 

D6P.  o  I  • 

These'  various  acts  have  been  collated  at  some  pains  to  show  how 
completely  the  number  of  Eepresentatives  in  the  House  has  been  con- 
tested, at  the  discretion  of  Congress,  a  discretion  scarcely  less  absolute 
than  that  of  each  .house  over  "the  elections,  returns,  and  qualifications 
of  its  own  members." 

This  is  illustrated  by  the  arbitrary,  nay,  artificial  numbers,  at  which 
the  ratio  was  successively  fixed,  by  allowing  Eepresentatives  for  the 
fractions  of  the  ratio,  by  the  admission  of  new  States  with  one,  two, 
three,  or  more  Eepresentatives  according  to  their  estimated  populations, 
by  reducing  the  representation  of  a  State  whose  population  had  been 
reduced  by  the  excision  of  part  of  her  territory,  by  increasing  the  rep- 
resentation of  States,  as  in  the  case  of  Alabama  and  Cabfornia,  when 
it  was  manifested,  that  their  population  had  been  under-estimated,  and 
by  determining  the  aggregate  number  of  the  'Hoiise  and  requiring  our 
executive  offlcer  to  make  the  apportionment  among  the  several  States. 

It  is  illustrated  even  more  forcibly,  if  possible,  by  the  act  of  March  4, 
183(),  chapter  36,  which  increases  the  number  of  Eepresentatives  from 
233,  the  number  established  by  the  general  law  of  May  23,  1850,  to  241, 
giving  to  Pennsylvania,  Ohio,  Kentucky,  Illinois,  Iowa,  Minnesota, 
Vermont,  and  Ehode  Island,  each  one  additional  member,  to  which  they 
were  not  entitled  under  the  general  law. 

In  a  word,  these  acts  establish  tlie  general  proposition  that  Congress 
has  complete  jurisdiction  to  adjust  the  representative  numbers  of  the' 
House,  and  has  repeatedly  and  constantly  exercised  i^  at  discretion, 
according  to  the  varied  equity  of  each  particular  case. 

THE   CASE   OF   TENNESSEE. 

The  case  of  Tennessee  is  this:  According  to  the  census  of  1860,  the 
inhabitants  of  the  United  States,  reckoning  all  free  persons  and  three- 
flfths  of  all  others,  numbered  29,553,273.  Divide  by  241,  the  number 
of  members  now  composing  the  House,  it  gives  122,627  as  the  present 
representative  ratio.  Tennessee  had  834,082  free  inhabitants,  white  and 
colored,  and  275,719  slaves ;  a  total  of  1,109,801.  Three-fifths  of  her 
slaA-es,  however,  added  to  her  free  population,  on  the  principle  ot  the 
representative  enumeration,  made  999,514,  by  virtue  whereof  she  has 
now  eight  Eepresentatives. 

In  February,  1865,'she,  by  voluntary  act,  a  popular  vote,  manumitted 
and  emancipated  her  275,719  slaves,  nearly  one-fourth  of  her  population. 
Two-flftbsof  this  number,  .110,288,  are  thereby  added  to  those  already 
entitled  to  representation.  This,  with  a  previous  representative  fi-action, 
leaves  128,785,  for  which  the  State  has  no  Eepresentative,  counting  only 
the  population  as  it  was  in  1800.  This  excess  of  popular  numbers  over 
the  number  of  her  present  Eepresentatives  is  not  the  result  of  growth  or 
natural  increase,  in  which  the  several  parts  of  the  country  are  presumed 
to  keep  pace,  at  least,  until  the  contrary  is  demonstrated  by  the  census, 
but  of  a  great  political  act  as  conspicuous  and  distinctive  as  would  be 
the  annexation  of  a  foreign  territory  containing  so  many  people.  For 
the  purpose  of  this  inquiry,  it  is  as  if  the  boundaries  of  Maine  were,  by 
treaty,  extended  to  embrace  ]S"ova  Scotia,  with  .110,288  inhabitants.  Is 
it  equitable  and  just  that  they  should  be  denied  a  Eepreseutative?  The 
undersigned  think  not. 

Since  the  voluntary  action  of  Tennessee  in  emancipating  her  slaves. 
Congress  has  taken  not  only  an  important  step  toward  settling  the  status 
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of  Americau  citizenship,  but  also  indicating  a  lurther  proper  basis  of 
representation.  On  the  16th  of  June,  1866,  what  is  known  as  Article 
XIV  was  submitted  to  the  legislatures  of  the  different  States.  On 
July  20,  1868,  this  article  was  formally  proclaimed  as  a  part  of  the  Con- 
stitution of  the  United  States  by  the  Secretary  of  State.  The  second 
section  of  said  article,  to  which  particular  attention  is  invited,  reads  as 
follows : 

Sec.  2.  Representatives  shall  bo  apportioned  among  the  several  States  according  to 
their  respective  numbers,  oonuting  the  whole  nnmber  of  persons  in  each  State,  exclud- 
ing Indians  not  taxed.  But  when  the  right  to  vote  at  any  election  for  the  choice  of 
electors  for  President  and  Vice-President  of  the  United  States,  Representatives  in  Con- 
gress, the  executiveand  judicial  officers  of  a  State,  or  tlie  members  of  tlie  legislature 
thereof,  is  denied  to  any  of  the  male  inhabitants  of  such  State,  being  twenty-one  years 
of  age,  and  citizens  of  the  United  States,  or  in  auy  way  abridged,  except  for  participa- 
tion in  rebellion  or  other  crime,  the  basis  of  representation  therein  shall  be  reduced  In 
the  proportion  which  the  number  of  such  male  citizens  shall  bear  to  the  whole  number 
of  male  citizens  twenty-one  years  of  age  in  such  State. 

This  section,  though  general  in  its  terms,  was  adopted  with  particular 
reference  to  the  recently  emancipated  colored  population,  and  is  a  decla- 
ration to  the  several  States  in  which  this  population  is  found,  that 
if  they  are  enfranchised,  the  State  shall  he  represented  accordingly;  if  not, 
representation  shall  be  diminished.  It  either  means  this,  or  is  a  mockery 
and  means  nothing. 

As  soon  as  possible  after  the  promulgation  of  the  proposed  amend- 
ment— on  the  16th  of  June,  1866 — Tennessee  convened  her  legislature 
.and  ratified  it.  She  then  changed  her  franchise  laws  to  conform  to  the 
spirit  of  this  amendment  by  removnig  from  hU  colored  people  within 
her  boundaries  all  civil  and  political  disabilities,  and  conferring  upon 
them  the  right  to  elect  and  to  be  elected  to  ever^y  office,  from  the  highest 
to  the  lowest.  Having  done  this,  and  the  fourteenth  article  having 
become  valid  as  a  part  of  the  Constitution,  what  was  before  a  claim  for 
full  and  complete  representation,  resting  in  the  discretion  of  Congress, 
became  now  an  absolute,  constitutional  right.  For  it  must  be  borue  in 
mind  always  that  tliis  action  of  Tennessee  has  been  her  own,  iiideiiend- 
ent  and  in  advance  of  executive  proclamations,  constitutional  amend- 
ments, and  reconstruction  acts.  She  has  met  all  the  conditions  of  the 
Constitution  in  a  si)irit  of  the  most  cheerful  loyalty,  and  has  created  in 
her  favor  an  obligation  which  cannot  be  canceled  by  being  denied. 

Her  legislature,  viewing  the  matter  in  this  obvious  light,  has,  by 
appropriate  action,  provided  for  the  election  of  an  additional  Uepresent- 
ative.  On  the  3d  day  of  November,  186,:i — the  day  of  the  late  presiden- 
tial election,  and  the  day  designated  by  law  tor  the  election  of  members 
of  Congress  in  Tennessee — the  people  of  that  State,  fully  impressed  that 
they  were  fairly  entitled  to  an  additional  Kei)resentative,  proceeded  to 
elect,  and  did  elecit,  the  lion.  John  B.  Kodgei-.s  to  the  Forty-first  Congress. 

It  was  a  matter  of  general  notoriety  in  Tennessee,  some  time  before 
it  occurred,  that  such  an  election  would  be  held.  The  people  of  the 
State  were  duly  advertised  of  the  fact  by  the  act  of  the  legislature  and 
executive  procianuitions.  The  friends  of  the  present  applicant  for  a  seat 
brought  him  forward  as  a  candidate  at  a  popular  coiuention,  unusual. y 
largely  attended,  at  the  capital  of  the  State.  The  popular  will  was  tuUy 
reflected  at  the  polls  in  the  fact  that  the  applicant  received  nearly  as 
many  votes  as  were  cast  in  that  State  on  the  same  day  for  the  prevailing 
presidential  electoral  ticket.  The  places  for  voting  in  this  case  were  the 
same  as  those  at  which  votes  were  given  by  persons  of  different  political 
])roclivities  for  different  candidates  for  Congress,  and  candidates  for 
electors  lor  President  and  Viite-Fresident.  Keturus  of  the  result  in  dif 
H.  Mis.  Doc.  152 60 
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fereiit  counties  were  made  in  due  form  to  the  secretary  of  stiite,  as  appears 
in  ofiQcial  documents,  duly  certified  to.  On  these  retui'us,  after  having 
been  duly  canvassed,  the  result  was  declared  and  a  certificate  of  election 
issued  by  the  governor  of  Tennessee  to  the  claimant,  which  has  been 
presented  to  the  House  and  properly  referred. 

Thus  stand  the  iinportant  facts  in  the  case.  The  entire  proceeding, 
from  its  conception  to  its  consummation,  has  been  remarkably  regular 
and  consistent. 

The  precedents  cited  as  bearing  upon  the  case  are  as  weighty  and 
significant  as  they  are  singularly  numerous.  It  is  believed  they  have  not 
been,  or  cannot  be,  sucoessfully  met  or  explained  away.  These  pointed 
examples  of  the  unreserved  exercise  of  legislative  authority  are,  in  them- 
selves, a  powerful  warrant  for  the  course  which  has  been  pursued  by 
Tennessee.  The  vital  point  in  the  matter,  however,  is  that  Tennessee 
has  not  only  followed  "the  line  of  safe  precedent,"  but  has  conformed 
strictly  to  the  true  intent  and  meaning  of  the  fourteenth  article  of  the 
Constitution. 

The  fact  that  Tennessee  happens  to  be  the  first  State  to  claim  the 
practical  application  of  the  inestimable  rights  conferred  in  said  article 
should  not  be  regarded  as  anomalous  or  involving  a  precedent  of  doubt^ 
ful  or  "dangerous policy." 

Objections  founded  upon  any  such  reasoning  are  altogether  likely  to 
be  speculative  and  fallacious,  and  lead  to  great  injustice  and  wrong. 

To  admit  the  correctness  of  the  somewhat  sweeping  statement  some- 
times made  that  the  admission  of  the  claimant  would  be  "a  most  dau-» 
gerous  precedent,"  would  certainly  be  a  most  severe  commentary  npon 
many  of  the  deliberate  acts  of  the  Congresses  preceding  the  present. 

In  the  present  instance  Tennessee  claims  no  right  or  privilege  she 
would  not  willingly  concede  to  any  other  State  having  a  similar  record. 

If,  ujjon  a  fair  investigation  of  the  grounds  npon  which  she  bases  her 
right  to  an  additional  Eepresentative,  it  is  found  her  cause  rests  upon 
merit  and  justice,  and  is  sustained  by  unquestionable  authority,  her 
demand  should  receive  a  prompt  and  favorable  response.  To  deny  to  her 
a  manifest  constitutional  riglit  upon  the  questionable  and  untenable 
objection  that  some  other  State  may  set  up  a  similar  claim,  would  surely 
aftbrd  abundant  grounds  for  criticism,  and  come  in  direct  antagonism 
with  the  policy  heretofore  maintained  and  pursued  by  Congress.. 

The  i^art  borne  by  the  G0,(!00  men  of  Tennessee  who  rallied  to  the 
standard  of  the  Union  in  the  late  great  struggle  Avas  one  upon  which 
the  whole  country  may  look  with  gratification  for  all  time.  Of  this  num- 
ber 20,000  were  colored  men  whose  devotion  and  patriotism  was  illus- 
trated upon  the  historic  and  sanguinary  fields  of  Franklin  and  Nashville. 
Surrounded  as  Tennessee  was  by  a  cordon  of  slave  States,  she  has  no 
reason  to  look,  other  than  with  pride,  at  the  course  she  has  pursued  in 
securing  for  our  common  country  universal  emancipation. 

It  is  notorious  that  a  new  era  has  been  inaugurated  in  our  country  as 
to  popular  rights.  By  the  wonderful  results  of  the  late  rebellion,  long- 
entertained  theories  have  been  overthrown  and  repulsive  dogmas  forever 
obliterated.  Four  millions  of  bondmen  have  been  raised  from  a  jjosition 
of  abject  servitude  to  the  high  and  responsible  position  of  American 
citizenship.  The  conferring  of  additional  representation  in  the  case  of 
Tennessee  will  not  only  be  a  proper  recognition  of  the  claims  of  the 
recently  enfranchised  portion  of  our  fellow-citizens,  but  will  evince  a  con- 
sistent regard  for  the  late  decree  of  the  American  people  expressed  in 
their  written  Constitution. 
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The  committee  therefore  recommend  the  adoption  of  tlie  following- 
resolutions  : 

Eesolved,  Tliat  John  B.  Eodgers,  upon  the  facts  and  circumstances 
shown  in  his  case,  will  be  rightfully  entitled  to  a  seat  in  this  House,  from 
Tennessee,  as  soon  as  Congress  enacts  a  law  in  relation  thereto. 

Resolved,  That  the  following  bill  is  hereby  recommended  for  adoption : 

A  BILL  for  ai  act  to  allo.v  tlie  State  of  Temiessje  au  aclclilionalEepreseutative  in 

CoiigreES. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  State  of  Tennessee, 
by  the  emaucipiition  and  en Cranchisemeut  of  her  colored  population — 
slavee  at  the  taking  of  the  eighth  census  and  the  making  the  apportion- 
ment thereon — having  added  to  her  population,  entitled  to  be  represented 
in  Congress,  a  number  which,  added  to  a  portion  previously  unrepre- 
sented, is  greater  than  the  ratio  by  which  the  Eepresentati\es  are  now 
apportioned,  the  said  State  shall  be  allowed,  until  the  next  general  cen- 
sus and  apportionment,  one  additional  Representative  in  Congress,  who 
may  be  chosen  from  the  State  at  large,  unless  the  legislature  of  the  said 
State  shall  otherwise  provide. 


VIEWS  OF  THE  MINORITY. 

The  undersigned,  a  minority  of  the  Committee  of  Elections,  are  unable 
to  agree  to  the  result  arrived  at  by  the  majority  of  the  committee,  with 
respect  to  the  claim  of  General  John  B.  Kodgers  to  a  seat  in  this  House 
as  au  additional  representative  from  Tennessee,  and  with  the  permission 
of  the  House  give  the  following  reasons  for  their  dissent. 

The  claim  of  General  Eodgers  to  a  seat,  and  of  Tennessee  to  an  addi- 
tional Eepresentative,  is  based  upon  the  following  facts :  The  census  of 
1860  showed  27.5,719  slaves  in  that  State,  two-fifths  of  whom,  or  110,287, 
were  deducted  from  her  representative  numbers,  under  the  Constitution 
of  the  United  States.  Eight  Eepresentatives  were  given  to  Tennessee 
by  the  apportionment  of  1862,  based  upon  the  census  of  1860,  the  ratio 
of  representation  being  127,000.  In  February,  18G5,  the  people  of  Ten- 
nessee, by  their  own  voluntary  act,  in  the  adoption  of  a  new  constitution, 
emancipated  and  enfranchised  their  slaves,'  by  so  doing  adding,  as  it  is 
claimed,  to  her  representative  population,  witli  a  fraction  left  unrepre- 
sented by  the  apportionment  of  1862,  more  than  sufficient  to  entitle  her 
to  an  additional  Representative. 

On  the  12th  March,  1868,  the  general  assembly  of  Tennessee,  by  joint 
resolution,  required  the  governor  "  to  issue  a  writ  of  election  to  the  State 
at  large  for  the  purpose  of  electing  one  additional  member  to  the  Con- 
gress^"'  and  the  claimant  was  accordingly  elected  in  November,  1868,  as 
Representative  at  large  from  the  State  of  Tennessee  for  the  Forty-first 
Congress-. 

No  law  of  the  United  States  exists  under  which  this  seat  can  be 
claimed ;  and  the  act  of  July  14, 1862,  requiring  Eepresentatives  to  be 
elected  by  single  districts,  has  been  violated  in  the  manner  of  the  elec- 
tion of  the  claimant;  but  it  is  alleged  that  the  facts  of  the  case  justify, 
if  they  do  not  require  us  to  legalize  this  claim  by  the  passage  of  a  law 
for  that  purpose. 
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The  provision  of  the  Constitution  of  the  United  States  which  regulates 
representation  is  as  follows : 

Representation  and  direct  taxes  shall  be  apportioned  anioun;  the  several  States  which 
may  be  included  within  the  Union  according  to  tiieir  respective  numbers,  which  shall 
be  determined  by  adding  to  the  whole  number  of  free  persons,  including  those  bound 
to  service  for  a  term  of  years,  and  excluding  Indians  not  taxed,  three-fifths  of  all  other 
persons.  The  actual  enumeration  shall  be  made  within  three  years  after  the  first  meet- 
ing of  the  Congress  of  the  United  States,  and  within  every  subsequent  term  of  ten 
years,  in  such  manner  as  they  shall  by  law  direct.  The  number  of  Representatives  shall 
not  exceed  one  for  every  thirty  thousand,  but  each  State  shall  have  at  least  one  Repre- 
sentative. 

The  second  section  of  the  fourteenth  article  of  amendments  to  the 
Constitution  relates  to  the  same  subject,  and  modifies,  to  some  extent, 
so  much  of  the  above  as  relates  to  representation,  and  is  as  follows : 

Sec.  2.  Representatives  shall  be  a]pportioned  among  the  several  States  according  to 
their  respective  uuml>ers,  counting  the  whole  number  of  persons  in  each  State,  exclud- 
ing Indians  not  taxed.  But  when  the  right  to  vote  at  any  election  for  the  choice  of 
electors  for  President  and  Vice-President  of  the  United  States,  Representatives  in  Con- 
gress, the  executive  and  judicial  officers  of  a  State,  or  the  members  of  the  legislature 
thereof,  is  denied  to  any  of  the  male  inhabitants  of  snch  State,  being  twenty-one  years 
of  age,  and  citizens  of  the  United  States,  or  in  any  way  abridged,  except  for  participa- 
tion in  rebellion  or  other  crime,  the  basis  of  representation  therein  shall  be  reduced  in 
the  proportion  which  the  number  of  such  male  citizens  shall  bear  to  the  whole  numbet 
of  male  citizens  twenty-one  years  of  age  in  such  State. 

While  these  provisions  differ  as  to  the  manner  in  which  the  representa- 
tive numbers  in  the  States  shall  be  ascertained,  they  agree  in  provid- 
ing that  liepresentatives  shall  be  apportioned  among  the  States  according 
to  these  numbers,  and  we  have  thus  a  definite  and  absolute  rule  estab- 
lished, according  to  which  apportionment  shall  be  made,  and  which 
forbids  any  assignment  of  Eepreseutatives  to  any  State  for  any  other 
reason,  and  which  requires  that  if  representation  be  given  to  one  State, 
equal  proportionate  representation  shall  be  given  to  any  other  State  sim- 
ilarly situated  in  respect  of  its  representative  numbers  or  population. 

The  provision  of  the  Constitution  first  above  quoted,  also  provides 
the  means  for  making  the  apportionment  so  required,  by  requiring  that 
once  in  ten  years  an  actual  enumeration  shall  be  made ;  and  it  would 
follow,  by  fair  implication,  that  a  reapportionment  should  only  be  made 
after  such  enumeration  had  shown  its  necessity.  The  .practice  of  the 
Government  lias  been  uniformly  in  accordance  with  this  view  since  the 
adoption  of  the  Federal  Constitution. 

After  each  decennial  census,  and  at  no  other  time,  a  new  apportion- 
ment of  liepresentatives  has  been  made  among  the  States,  and  to  each 
Stiite  according  to  its  Ke])reseutative  population  as  fixed  by  the  Con- 
stitution and  ascertained  by  the  census. 

The  legislation  of  Congress  admitting  new  States  forms  no  exception 
to  this  rule,  since  under  tlie  Constitution  they  may  be  admitted  at  any 
time,  and  by  the  provision  above  quoted  each  must  have  at  least  one 
Eepresentative;  bat,  subject  to  this  last  provision,  the  number  of  Rep- 
resentatives allowed  to  each  new  State  has  always  been  the  number  to 
which  it  was  supposed  to  be  entitled  by  its  representative  population, 
upon  the  ratio  of  the  last  preceding  apportionment.  The  act  of  March 
4,  18G2,  by  which  the  aggregate  membership  of  the  House  was  increased 
from  233  to  241,  and  one  additional  member  was  given  to  each  of  the 
States  of  Oliio,  Pennsylvania,  Kentucky,  Illinois,  Iowa,  Minnesota,  Ver- 
mont, and  Rhode  Island,  and  also  the  acts  of  January  14,  1823,  and  of 
June  2,  181)2,  by  whicli  Alabama  and  California  were  each  allowed  a 
member  in  addition  to  the  number  previously  apportioned  to  them  also, 
are  not  exceptions,  since  the  first  was  passed  to  give  representation  to 
large  fractions  of  representative  population  which  would  otherwise  be 
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unrepresented,  and  the  last  two  were  intended  to  correct  errors  arising 
from  insufficient  census  returns  in  the  apportionment  previously  made  to 
those  States. 

We  have  no  right,  therefore,  under  the  Constitution  and  the  uniform 
practice  of  our  legislative  historj^,  to  give  representation  to  the  110,L'87 
slaves  in  Tennessee,  as  shown  by  the  census  of  186l»,  who  were  excluded 
from  making  a  part  of  the  representative  population  of  that  State  under 
the  Constitution  as  it  stood  in  1860,  but  who,  as  freemen,  if  now  living  in 
that  State,  would,  under  the  same  Constitution,  be  a  part  of  such  represen- 
tative number,  without  at  the  same  time  providing  for  equal  representa- 
tion to  the  1,469,925  persons  in  other  States,  who,  slaves  then,  have  since 
become  free.  The  fact  that  the  slaves  of  Tennessee  became  freemen  by 
the  voluntary  act  of  the  people  of  the  State,  while  those  of  other  State? 
'were  made  such  without  the  assent  and  against  the  will  of  the  people  of 
those  States,  caunot  affect  the  qu(  stion,  since  it  is  the/«cf  of  their  free- 
dom, and  not  the  maimer  in  which  they  became  free,  which  alone  has  any 
legal  signiflcancy  in  the  case. 

It  is  no  answer  to  this  objection  that  no  other  State  than  Tennessee 
asks  for  this  additional  representation.  It  is  the  duty  of  Congress  to 
apportion  Eepreseutatives  among  the  States  according  to  their  respective 
numbers,  and  this  whether  the  States  ask  for  it  or  not;  and  to  give  addi- 
tional representation  to  Tennessee,  while  withholding  it  from  States 
equally  entitled  to  it,  and  upon  facts  equally  within  our  knowledge,  would 
be  a  violation  of  this  duty. 

The  passage  of  such  a  general  law  at  this  time  would  not  be  proper, 
since  the  adoption  of  the  fourteenth  amendment  has  given  anew  rule  for 
iiscertaining  representative  numbers,  and  Eepreseutatives  are  required  to 
be  apportioned  among  the  several  States  according  to  those  numbers. 
No  enumeration  heretofore  made  of  the  people  of  the  United  States  would 
enable  us  to  ascertain  the  present  representative  numbers  of  the  several 
States.  Such  an  enumeration,  however,  must  be  made  under  the  Consti- 
tution before  the  close  of  the  next  year.  Then,  and  not  till  then,  can  an 
apportionment  be  made  such  as  the  Constitution  now  requires. 

There  is  another  consideration  to  which  the  minority  deem  it  proper  to 
call  attention,  and  which  seems  to  answer  fully  the  equitable  ground  for 
this  claim,  urged  on  the  part  of  the  State  of  Tennessee. 

The  next  census  will  undoubtedly  show  a  very  large  increase  of  the 
population  of  the  United  States.  This  increase  has  been  added,  almost 
entirely,  to  the  population  of  the  States  which  were  loyal  during  the 
war,  and  were  not  slaveholding  States  at  its  commencement.  During 
the  war  the  immigration  to  this  country  was  excluded  from  the  Southern 
States  by  the  blockade,  and  by  the  presence  of  our  armies,  and  since 
has  been  almost  equally  excluded  by  the  distracted  condition  of  those 
States. 

The  loss  of  life,  and  the  check  to  the  increase  of  population  from  other 
causes,  is  also  believed  to  have  been  much  greater  in  the  States  which 
were  the  immediate  seat  of  hostile  operations.  We  do  not  believe  that 
any  one  will  seriously  question  that  the  apportionment  of  1862,  based 
upon  the  census  of  1860,  gives  to  each  of  the  lately  slaveholding  States  a 
larger  proportionate  representation  than  they  would  be  entitled  to  upon 
an  enumeration  made  at  the  present  time,  and  according  to  the  rule  by 
which  such  representation  must  now  be  made.  To  yield  the  claim  of 
Tennessee  would  increase  this  disproportion,  and  would  be  unjust  to  the 
States  which  were  faithful  to  the  Union  through  all  its  trials,  and  who  by 
their  fidelity  saved  the  republic. 

The  fact  that  another  census  is  so  near  at  hand  is  a  sufficient  reason 
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why  this  matter  should  be  allowed  to  rest  until  we  shall  have  the  means 
of  readjusting  representation  upon  the  basis  which  the  Gonstitution.  as 
amended  now  requires,  and  with  entire  fairness  to  all  the  States  of  the 
Union. 

The  minority  of  the  Committee  of  Elections  therefore  recommend  the 
adoption  of  the  following  resolution : 

Resolved,  That  General  John  B.  Eodjters  is  not  entitled  to  a  seat,  as  a 
Eepresentative  from  Tennessee  in  the  Forty-first  Congress,  and  that  the 
Committee  of  Elections  be  discharged  from  the  farther  consideration  of 
the  claim  of  Tennessee  to  an  additional  Eepresentative. 

JOHN  0.  CHUEOHILL. 

ALBRRT  G.  BUER. 

SAMUEL  J.  EANDALL. 

H.  E.  PAINE. 
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his  duties  ^^•ere  ministerial  and  not  j  udicial 374 

Ditto 922 

Ditto 777 

Betimis  cannot  be  rejected  by  a  governor  of  State 907 

where  a  return  is  rejected  each  party  may  prove  individual  votes 62 

when  rejected,  individual  votes  may  be  proved  by  parol  testimony 822 

Returns  shall  not  be  rejected  for  informalities  where  there  are  no  traces  of  fraud.  144 

Ditto 905 

Returns.    (See  Poll-book.) 

Registration  list,  use  of  an  alphabetized  copy  to  facilitate  voting  warranted 281 

Rebel  soldiers,  on  parole,  could  not  vote  in  Kentucky 422 

Ditto 760 

Representative,  additional  claim  for 499 

Ditto 810 


INDEX.  -955 

5*ago. 
Bemdenee,  to  gain  residence  a  person  must  actually  join  a  community,  laying 

aside  his  former  residence 600 

.   Ditto 661 

Ueid  vs.  Julian ■ g22 

Eodgers,  J.  B.,  claim  for  additional  representative ^ 941 

S. 

State  government,  reorganization  of,  in  Louisiana ,  1 

Symes  vs.  Trimble,  case  of 370 

Switzler  vs.  Anderson,  case  of 374 

^mith  vs.  Brown,  case  of 395 

Syplier  to.  St.  Martin,  case  of 699 

Switzler  vs.  Dyer,  case  of 777 

fSegar,  Joseph,  case  of _ 810 

Sheafe  vs.  Tillman „ ^ ^, 907 

Shields  to.  Van  Home 923 

T. 

Thomas  rs.  Arnell,  case  of 162 

Taylor  to.  Reading,  case  of .' 661 

Tucker  TO.  Booker,  case  of 772 

V-. 

Violence  and  intimidation  .in  certain  precincts  does  not  invalidate  the  election 

in  those  which  were  peaceable 531 

Ditto 699 

Ditto 703 

Ditto 719 

Violence  and  intimidation  sufficient  cause  for  the  rejection  of  the  whole  vote  of 

a  parish , , 531 

Ditto 699 

Ditto 703 

Ditto 719 

Violence  and  intimidation,  where  violence  prevails  in  certain  parishes  and  not  in 
•others,  the  result  in  the  peaceable  ones  may  be 

accepted 699 

Ditto 703 

Ditto 719 

Ditto 724 

Ditto 731 

Ditto 754 

Van  Wyclc  vs.  Greene,  case  of 631 

W. 

Washburn  to.  Voorhees,  case  of 54 

Wallace  to.  Simpson,  prima  facie  case 552 

on  merits 731 

Whittlesey  vs.  McKenzie,  case  of 440 

Z. 

Zeigler  iw.  Rice •' 871 


